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IS  (with  permission)  inscribed  bt 


HIS  AFFECTIONATE   PUPIL. 


PREFACE  TO  THE  FIEST  EDITION. 


By  means  of  short  annotations  to  every  section  and 
every  Bole  of  the  new  Acts,  I  have  endeavoured,  in 
a  very  simple  and  unpretending  way,  bat,  I  trust,  with'  a 
due  regard  to  accuracy  of  quotation  and  reference,  to 
explain  the  New  System  of  Pleading  and  Practice,  and 
to  point  out  the  changes  effected  by  it  in  the  previously 
existing  law.  The  work  is  the  result  of  severe  and  sus- 
tained labour.  I  am  fuUy  conscious  of  its  many  imper- 
fections and  shortcomings,  but,  such  as  it  is,  I  submit 
it  to  the  Public  and  the  Profession,  hoping  that  it  may 
prove  of  some  slight  use  to  them  in  their  efforts  to  imravel 
the  intricacies  of  the  fusion  of  the  once  rival,  but  at 
length  blended,  systems  of  procedure  in  Law  and  Equity. 

W.  T.  C. 

5,  Ckown  Oppice  Row,  Temple, 
October  Ut,  1876. 


PEEFACE  TO  THE  SECOND  EDITION. 


I  attribute  the  demand  for  the  work  not  so  much  to  its 
possession  of  any  intrinsic  merits — although,  as  I  have 
already  stated,  it  is  "the  result  of  severe  and  sustained 
labour,'* — but  to  the  circumstance  that  it  is  the  cheapest 
law  book  ever  published.  It  is  due  to  tibe  enterprise  and 
public  ^irit  of  Messieurs  Waterlow,  that  the  humblest  law 
clsrk  *  can.  possess  a  copy  of  an  annotated  edition  of  the 
Supreme  Court  of  Judicature  Acts,  and  of  all  the  Orders 
issued,  under  them,  printed  in  excellent  type.  This  is 
noteworthy,  in  view  of  the  recent  efforts  of  Parliament  to 
provide  the  Public  with  cheap  law. 


W.  T.  0. 


Temple  Chambers, 
St.  James's  Square,  Manchester, 
Nov.  16th,  1875. 


♦  L.  T.,  October  ZOth,  1875.     7,600  copies  of  the  First  and  Second 
Editions  were  sold. 


PBEFACE  TO  THE  THIRD  EDITION. 


I  HAVE  endeavouied,  in  tke  prepaiotioa  of  this  Edition, 
to  present  the  new  System  of  Pleading  and  Praotice  to 
the  Public  and  to  the  Profession  in  as  complete  a  form  as 
possible.  To  copy  in  marginal  notes  from  reports  is  an 
easy  and  rapid  task;  but  to  analy$e  many  hundreds  of 
decided  cases,  and  distribute  the  various  points  contained 
in  each  of  them  under  the  appropriate  sections  of  the 
Supreme  Court  of  Judicature  Acts  and  Kules  of  the  Su- 
preme Court,  is  a  work  of  some  difficulty  and  magnitude ; 
and  it  has  occupied  many  more  months  than  I  had  origi- 
nally anticipated.  I  sincerely  regret  the  delay  which  has 
occurred. 

In  this  Edition,  besides  the  decided  cases,  will  be  found 
the  new  Kules  of  Courts  Orders,  and  Notices,  issued  by 
Authority.  They  are  reproduced  in  extemo^  and  references 
to  and  extracts  from  them  have  been  [^also  inserted  in 
appropriate  places. 

The  Acts  of  Parliament,  Rules  of  Court,  Orders,  and 
Notices,  have  been  repriiited  in  chronological  sequence,  a 
method  of  arrangement  which,  I  submit,  is  best  calculated 
to  throw  light  on  their  true  construction.  The  authority, 
wheilier  legislative^  administrative,  or  judicial,  by  which 
these  Actsy  Kule%  Orders  and  Notices  have  been  framed, 
seems  to  me  a  matter  of  minor  importance. 

At  the  risk  of  appearing  praramptuous,  I  have  ventured 
occasionally  to  criticise  the  decisions  of  our  new  tribunals^ 
and  to  point  out,  where  there  are  conflicting  decisions,  the 
one  which  it  has  seemed  desirable  to  follow. 

Beferences  have  been  inserted,  wherever  practicable,  to 
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all  the  reports  of  every  case  in  the  Law  Reports,  Law 
Journal,  Law  Times,  Weekly  Reporter^  Weekly  Notes, 
Notes  of  Cases,  and,  occasionally,  the  Times ;  but  it  has 
been  thought  unnecessary  to  give  a  reference  to  a  report  of 
a  case  in  the  Law  Reports  or  Laac  Journal,  and  also  in  the 
Weekly  Notes  or  Notes  of  Cases,  If  a  reference  to  any  of 
the  Beports  has  escaped  me,  it  has  been  through  an  unin- 
tentional oversight. 

The  great  length  of  the  work  has  necessitated  sending  the 
earlier  portion  of  it  to  press  before  the  rest  was  completed. 
The  cases  in  the  Schedule  to  the  Supreme  Court  of  Judica- 
ture Act,  1875,  have,  therefore,  been  brought  down  to  a 
more  recent  period  than  those  cited  under  the  Acts  them- 
selves. 

A  complete  Table  of  Cases,  a  broad  margin  for  entering 
up  new  cases  as  they  arise,  and  the  addition  of  an  indica- 
tion, at  the  top  of  the  margin,  of  the  Act  and  section,  or 
of  the  Order  and  Rule — are  new  features,  which,  it  is 
hoped,  will  facilitate  the  use  of  the  work  by  the  reader. 

The  Index  has  been  entirely  re-arranged,  re-written  and 
much  amplified  by  Mr.  Cyril  Williams,  of  the  Judgment 
Office  of  the  Queen's  Bench  Division,  whose  timely  aid  in 
this  department  of  the  work  I  desire  gratefully  to  acknow- 
ledge. 

Typographical  errors,  notwithstanding  repeated  revises 
of  the  proof-sheets  of  the  work,  will,  no  doubt,  be  detected. 
Errors,  also,  of  a  more  serious  nature,  will,  perhaps,  be  dis- 
covered. As  accuracy  has  throughout  been  my  constant 
aim,  and  I  have  not  shrunk  from  any  pains  to  secure  it,  I 
trust  that  the  reader  will  take  a  lenient  view  of  any  errors, 
whether  of  a  grave  or  of  a  more  venial  kind,  which  he  may 
succeed  in  detecting  in  the  following  pages. 

W.  T.  C. 

6,  Crown  Office  Eow,  Temple, 
October,  1877. 
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SUPREME  COURT  OF  JUDICATURE 

ACT,  1873.  • 

38  &  37  VICTORIA,  CHAPTER  66. 

Aa  Act  for  the  constitution  of  a  Supreme  Court, 
and  for  other  purposes  relating  to  the  better 
Administration  of  Justice  in  England ; 

And  to  authorise  the  transfer  to  the  Appellate  Division  of  such  Supreme 
Court  of  the  Jurisdiction  of  the  Judicial  Committee  of  Her  M<yesty*8 
Privy  Council, 

[5th  August,  1873.] 

As  sections  21  and  55  of  the  present  Act,  which  relate 
to  the  Judicial  Committee^  were  suspended  by  the  2nd 
flection  of  the  Supreme  Court  of  Judicature,  1875, 
till  the  Ist  of  November,  1876,  the  latter  part  of  the  title 
to  this  Act  was  similarly  suspended.  Sections  21  and  55 
of  the  present  Act  are  now  repealed  by  section  24  of  the 
Appellate  Jurisdiction  Act,  1876  ;  and  the  latter  part  of 
the  title  is,  therefore,  virtually  repealed  also. 

WHEREAS  it  is  expedient  to  constitute  a 
Supreme  Court,  and  to  make  provision  for 
the  better  administration  of  Justice  in  England : 

And  whereas  it  is  also  expedient  to  alter  and  amend  the  law  relating  tq 
the  Judicial  Committee  of  Her  Majesty's  Privy  Council. 

The  latter  clause  of  the  Preamble  was  suspended  till 
the  Ist  of  November,  1876,  and  is  now  virtually  repealed 
by  the  Appellate  Jurisdiction  Act,  1876,  s.  24. 


Act  1878. 


2  SUFREME  OOUBT  OF  JUDIGATUILE  ACT,   187S. 

^^*'  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adyice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

PBELTMTNABY. 

Section  1.— Short  Title. 

This  Act  may  be  cited  for  all  purposes  as  "  The 
Supreme  Court  of  Judicature  Act,  1873." 

By  section  1  of  the  Supreme  Court  of  Judicature  Act, 
1877,  it  is  provided  that  this  Statute  and  the  Supreme 
Court  of  Judicature  Acts,  1875  and  1877,  may  be  cited 
together  as  ^'  The  Supreme  Court  of  Judicature  Acts,  1873, 
1876,  1877." 

By  the  Bules  of  the  Supreme  Court,  December,  1875, 
the  Kules  in  the  first  Schedule  to  the  Act  of  1875,  maybe 
cited  separately  as  "The  Rules  of  the  Supreme  Court." 
The  Rules  subsequently  issued  in  pursuance  of  the  powers 
conferred  by  section  17  of  the  Act  of  1875  may  be  cited 
separately  in  the  same  manner,  but  with  the  addition  of 
the  year  and  month  in  which  they  were  respectively  issued, 
thus,  "  The  Rules  of  the  Sopreme  Court,  June,  1876." 

Section  2. — Commencement  of  Act. 

This  Act,  except  any  provision  thereof  which  is  declared  to  take  effect  on 
the  pasiing  of  this  Act,  shall  commence  and  come  into  operation  on  the  second 
day  of  November f  1874. 

By  the  Statue  37  and  38  Vict,  cap.  83,  "  Supreme 
Court  of  Judicature  (Commencement)  Act,  1874,"  section 
1,  this  section  is  repealed.  By  section  2  of  that  Act,  it  is 
provided  that  the  Supreme  Court  of  Judicature  Act,  1873, 
except  any  provisions  thereof  directed  to  take  effect  <m  the 
passing  of  ^at  Act,  shall  commence  and  come  into  opera- 
tion on  the  first  day  of  November,  1875,  and  the  said 
first  day  of  November,  1875^  shall  be  taken  to  be  the 
time  appointed  for  the  commencement  of  the  said  Act 
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The  Supreme  Court  of  Judicature  (Commencement)  Act  1873, 
Act  was  passed  at  the  close  of  the  Session  of  1874,  on  ''^' 
account  of  the  withdrawal  of  the  Supreme  Court  of  Judi- 
cature (1873)  Amendment  Bill.  The  competing  claims 
of  the  Scottish  Church  Patronage  Bill,  the  English  Public 
Worship  Bill,  and  the  Endow^  Schools  Bill  led  to  its 
withdrawal.  The  Supreme  Court  of  Judicature  (Com- 
mencement) Act,  1874,  is  not  affected  by  the  Supreme 
Court  of  Judicature  Act,  1875 ;  but  by  the  2nd  section  of 
the  last-mentioned  Act  it  is  provided  that  that  Act^  except 
any  provision  of  it  which  is  declared  to  take  effect  before- 
hand, shall  commence  and  come  into  operation  on  the  1st 
day  of  November,  1875,  the  same  day  as  that  fixed  by 
the  Supreme  Court  of  Judicature  (Commencement)  Act,  . 
1874,  for  the  coming  into  operation  of  the  Supreme  Court 
of  Judicature  Act,  1873. 

The  words  in  the  present  section,  "  except  any  provision 
thereof  which  is  declared  to  take  effect  on  the  passing  of 
this  Act,'' refer  to  section  25,subsects.  (1)  and  (7),  but  see 
s.  10  of  the  Amending  Act ;  section  27  (empowering  Her 
Majesty  to  make  Orders  in  Coimcil  regulating  Vacations); 
section  60  (enabling  the  Queen  to  establish  District  Regis- 
tries) ;  and  section  68  (as  to  making  Bules  of  Court  before 
the  commencement  of  the  Act  by  Order  in  Council),  which, 
however,  is  repealed  by  section  17  of  the  Amending  Act 

PART  I. 

Constitution  and  Judges  ot  Supreme  Couet. 

Section  3. — Union  of  existing  Courts  into  one 

Supreme  Court. 

From  and  after  the  time  appointed  for  the 
commencement  of  this  Act,  the  several  Courts 
hereinafter  mentioned  (that  is  to  say),  the  High 
Court  of  Chancery  of  England^  the  Court  of 
Qucctl's  Bench,  the  Court  of  Common  Fleas  at 
Westminster,  the  Court  of  Exchequer,  the  High 
Court  of  Admiralty,  the  Court  of  Probate,  the 
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Act  1878,    Court  for    Divorce    and    Matrimonial    Causes, 

— imd   the   London  Court  of  Bankruptcy,  shall   bc     United     and 

consolidated  together,  and  shall  constitute,  under 
and  subject  to  the  provisions  of  this  Act,  oae 
Supreme  Court  of  Judicature  in  England. 

The  "Practice  and  Procedure''  in  "Divorce  and  other 
Matrimonial  Causes  *'  are,  by  the  express  provisions  of 
Order  LXII.  of  the  Bules  of  the  Supreme  Court,  to 
remain  unaffected  by  the  Supreme  Court  of  Judicature 
Acts,  notwithstanding  that  "  the  Court  for  Divorc<5  and 
Matrimonial  Causes  '*  is,  by  the  present  section,  made 
an  integral  part  of  the  Supreme  Court  of  Judicature. 

Section  33  of  the  Supreme  Court  of  Judicature  Act, 
1875,  and  the  second  Schedule  to  that  Act,  repeal  so  much 
of  this  section  as  relates  to  the  London  Court  of  Bank- 
ruptcy. See  also  ss.  16  and  34  of  this  Act,  infra.  The  sub- 
stituted provisions  will  be  found  in  section  9  of  the  Amend- 
ing Act,  by  which  it  is  declared  that  the  Principal  Act 
shall  be  construed  as  if  the  jurisdiction  of  the  London 
Court  of  Bankruptcy  had  not  been  transferred  by  it  to  the 
High  Court  of  Justice.* 

This  section  is  founded  on  the  following  recommenda- 
tion of  the  Judicature  Commission  t : — 

**  Wo  are  of  opinion  that  the  defects  which  we  have 
adverted  to  cannot  be  completely  remedied  by  any  mei-e 
transfer  or  blending  of  jurisdiction  between  tibe  Courts  as 
at  present  constituted ;  and  that  the  first  step  towards 
meeting  and  surmounting  the  evils  complained  of  will  be 
the  consolidation  of  all  the  Superior  Courts  of  Law  and 
Equity,  together  with  the  Courts  of  Probate,  Divorce  and 
Admiralty,  into  one  Court  to  be  called  *  Her  Majesty's 
Supreme  Court,'  in  which  Court  shall  be  vested  all  the 
jurisdiction  which  is  now  exercisable  by  each  and  all  of  the 
Courts  so  consolidated.  This  consolidation  would  at  once 
put  an  end  to  all  conflicts  of  jurisdiction.    No  suitor  would 

*  The  positdon  assigned  to  the  London  Conrt  of  Bankruptcy  by  the 
Amending  Act  was  the  subject  of  comment  in  tho  House  of  Commons  in 
1875. 

t  First  Report  (1869),  p.  9. 
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be  defeated  because  he  commenced  his  suit  in  the  wrong     ^^t  1878 

Court,  and  sending  the  suitor  from  equity  to  law  and  from "l_l_ 

law  to  equity  to  begin  his  suit  over  again,  in  order  to 
obtain  redress,  will  be  no  longer  possible.*' 

*'  I  propose,'*  said  Lord  Selborne,  C,  when  introducing 
the  Supreme  Court  of  Judicature  Bill,  1873,  "  to  ask  your 
lordships  to  unite  in  one  Supreme  Court  of  Judicature  all 
the  present  Superior  Courts  of  Common  Law  and  Equity 
and  also  the  Probate  and  Divorce  Court,  the  Admiralty 
Court  and  the  London  or  Central  Court  of  Bankruptcy.  I 
do  not  mean  to  elevate  any  of  the  Inferior  Courts  so  as 
to  unite  them  to  the  Superior  Courts ;  but  it  is  proposed  to 
abolish  two  Common  Law  Jurisdictions,  the  Courts  of  Pleas 
of  the  Counties  Palatine  of  Lancaster  and  Durham ;  they 
will  be  merged  in  the  jurisdiction  of  the  High  Court.*' 

The  only  alteration  in  the  scheme,  as  stated  by  Lord 
Sclborne,  is  the  retention,  as  already  mentioned,  of  the 
London  Court  of  Bankruptcy  as  a  separate  Court. 

One  consequence  of  the  consolidation  of  the  Superior 
Courts  into  one  Court  is  that  jurymen  are  now  summoned 
to  serve  in  the  High  Court  of  Justice,  not  in  any  particular 
Division  of  it.* 

The  Judges  of  the  Court  of  Chancery  being  now  Judges 
of  the  High  Court  of  Justice,  of  which  the  Common  Pleas 
is  now  a  Division,  it  follows  that  where  a  judgment  has 
been  recovered  in  the  Common  Pleas  Division  against  a 
person  interested  in  a  fund  in  the  Chancery  Division,  a 
stop  order  will  be  granted  to  the  judgment  creditor  by  a 
Vice-Chancellor,  without  a  preliminary  charging  order 
having  been  obtained  in  the  Common  Pleas  Division.! 

Section  4. — Division  of  Supreme  Court  into  a 
Court  of  Original  and  a  Court  of  Appellate 
Jurisdiction. 

The  said  Supreme  Court  shall  consist  of  two 
permanent  Divisions,  one   of   which,  under  the 

♦  Pecu'Mn  V.  Fiiher;  Fisher  y.  JPeartoti  and  another;  Times ,  Dec.  2 let, 
1876 ;  1  Charley's  Cases  (Court),  I. 

t  Hopticell  V.  BaimeB,  1  Ch.  D.  630;  2  Charley's  Cases  (Court),  1.— 
See  also  Order  XLV.,  Kule  1,  of  the  Rules  of  the  Supreme  Court. 
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\}^^'    name  of  "  Her  Majesty's  High  Court  of  Justice/ 

shall  have  and  exercise  original  jurisdiction  witt 

such  appellate  jurisdiction  from  Inferior  Courts 
as  is  hereinafter  mentioned,  and  the  other  oi 
which,  under  the  name  of  "  Her  Majesty's  Court€ 
of  Appeal,"  shall  have  and  exercise  appellate 
jurisdiction,  with  such  original  jurisdiction,  a? 
hereinafter  mentioned,  as  miay  be  incident  to  the 
determination  of  any  appeaL 

As  to  appeals  from  Inferior  Courts,  see  section  45,  infra 
This  section,  as  framed  in  1873,  had  a  different  meaning 
from  that  which  attaches  to  it  now.  It  was  then  intended 
to  be  an  exhaustive  division  of  the  supreme  judicature  of 
the  kingdom,  but  it  now  leaves  untouched  the  jurisdiction 
of  the  Final  Courts  of  Appeal,  the  "  Court  of  Appeal" 
being  only  an  intermediate  Court  of  Appeal. 

This  section  is  founded  on  a  recommendation  of  the 
Judicature  Commission  : — "  We  propose  that  in  the  place 
of  the  Court  of  Exchequer  Chamber  and  of  the  Court 
of  Appeal  in  Chancery,  both  which  Courts,  as  now  con- 
stitutcdy  would  cease  to  exist,  there  should  be  established, 
as  a  part  of  the  Supreme  Court,  a  Court  of  Appeal."  This 
Court  of  Appeal  was  to  be  an  intermediate  Court  of  Appeal, 
and  it  is  a  n  otewor thy  fact,  which  it  is  only  fair  to  the  govern- 
ment of  the  Earl  of  Beaconsfield  to  mention,  that  the  Su- 
preme Court  of  Judicature  Act,  1875,  while  it  departs  from 
the  scheme  of  Lord  Selbome,  which  transferred  to  the  new 
Court  of  Appeal  the  appellate  jurisdiction  of  the  House  of 
Lordsy  and,  to  some  extent,  that  of  the  Judicial  Committee  of 
the  Privy  Council  also,  legislates  upon  the  lines  laid  down 
in  the  Beport  of  the  Judicature  Commission.  The  Court 
of  Appeal  mentioned  in  the  present  section  represents  the 
former  Court  of  Appeal  in  Chancery  and  the  Court  of  Ex- 
chequer Chamber.  The  Court  of  Appeal  mentioned  in 
the  present  section,  as  originally  passed,  was  the  sole 
Court  of  Appeal  for  England.  It  was  not,  however,  while 
changing  the  meaning  of  the  name,  thought  necessary  to 
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alter  the  name,  ^*  Court  of  Appeal^"  as  it  has  now  precisely    ^et  WZp 
the  meaning  which  the  Judicature  Comnussion  intended        '* 
it  should  have. 

Section  5. — Constitution  of  High  Court  of 

Justice. 

Her  Majesty's  High  Court  of  Justice  shall  be 
constituted  as  follows  : — The  first  Judges  thereof 
shall  be  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Siolls,  the 
Lord  Chief  Justice  of  the  Common  Fleas,  the 
Lord  Chief  Baron  of  the  Exchequer,  the  several 
Vice-Chancellors  of  the  High  Court  of  Chancery, 
the  Judge  of  the  Court  of  Probate  and  of  the 
Court  for  Divorce  and  Matrimonial  Causes,  the 
several  Puisne  Justices  of  the  Courts  of  Queen's 
Bench  and  Common  Pleas  respectively,  the  seve- 
ral Junior  Barons  of  the  Court  of  Exchequer,  and 
the  Judge  of  the  High  Court  of  Admiralty, 
except  such,  if  any,  of  the  aforesaid  Judges  as 
shall  be  appointed  Ordiuary  Judges  of  the  Court 
of  Appeal. 

Subject  to  the  provisions  hereinafter  contained, 
whenever  the  ofiSce  of  a  Judge  of  the  said  High 
Court  shall  become  vacant^  a  new  Judge  msLj  be 
appointed  thereto  by  Her  Majesty  by  Letters 
Patent.  AU  persons  to  be  hereinafter  appointed 
to  fill  the  places  of  the  Lord  Chief  Justice  of 
England,  the  Master  of  the  Bolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Baion»  and  their  successors  respectively,  shall 
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*»  continue  to  be  appointed  to  the  same  respective 
oflBceSj  with  the  same  precedence,  and  by  the 
same  respective  titles,  and  in  the  same  manner, 
respectively,  as  heretofore.  Every  Judge  who 
shall  be  appointed  to  fill  the  place  of  any  other 
Judge  of  the  said  High  Court  of  Justice  shall  be 
styled  in  his  appointment,  "Judge  of  Her 
Majesty's  High  Court  of  Justice,'*  and  shall  be 
appointed  in  the  same  manner  in  which  the 
Puisne  Justices  and  Junior  Barons  of  the  Superior 
Courts  of  Common   Law  have  been  heretofore 

appointed  :  Provided  always,  that  if  at  the  commencement  of  this  Act 
the  number  of  Puisne  Justices  and  Junior  Barons  who  shall  become  Judges  of 
the  said  High  Court  shaU  exceed  twelve  in  the  whole,  no  new  Judge  of  the 
said  High  Court  shall  be  appointed  in  the  place  of  any  such  Puisne  Justice 
or  Junior  Baron  who  shall  die  or  resign  while  such  whole  number  shaU 
exceed  twelve^  it  being  intended  that  the  permanent  number  of  Judgss  of  the 
said  High  Court  shall  not  exceed  twenty-one. 

All  the  Judges  of  the  said  Court  shall  have  in 
all  respects,  save  as  in  this  Act  is  otherwise  ex- 
pressly provided,  equal  power,  authority,  and 
jurisdiction,  and  shall  be  addressed  in  the  manner 
which  is  now  customary  in  addressing  the  Judges 
of  the  Superior  Courts  of  Common  Law. 

The  Lord  Chief  Justice  of  England  for  the 
time  being  shall  be  President  of  the  said  Higl 
Court  of  Justice  in  the  absence  of  the  Lore 
Chancellor. 

There  are  two  curious  errata  in  this  section :  the  won 
in  the  proviso  to   the    second  paragraph   *'  the  penr 
nent   number    of  Judges    of   llie    said  High    Court 
having  been  inserted   by  mistake   for  '^the  number 
permanent  Judges  of  the  said  High  Court."    This  i 


PART  I.— CONSTITUTION  AND  JUDGES,  ^ 

take  was  corrected  by  section  3  of  the  Amending  Act,  as    Aetl87S, 

orffi^nally  framed. ' 

In  the  first  paragraph    of  the  present  section,  again, 
there  are   twenty-two  Judges  enumerated,  including  the 
Lord  Chancellor,  while,  in  the  second  paragraph  the  inten- 
tion of  the  Legislature  is   stated  to  be  that  the  total 
number  of  Judges  **  shall  not  exceed  twenty-one  !'*     Sec- 
tion 3  of  the  Amending  Act,  as  originally  framed,  set  this 
right  by  stating,  that  in  the  construction  of  section  5  of 
the  Principal  Act,  the  Lord  Chancellor  should  be  ^^  deemed 
to  be  [a]  permanent  Judge  of  the  High  Court/* 

The  3rd  section  of  the  Amending  Act  was  subsequently 
altered,  in  deference  to  the  ieeling  of  the  House  of  Com- 
mons into  a  simple  repeal  of  the  proviso  to  the  second 
paragraph  of  the  present  section,  with  the  addition  of  a 
stat^ent  to  the  effect  that  "  the  Lord  Chancellor  shall 
not  be  deemed  to  be  a  permanent  Judge  of  the  High  Court, 
and  the  proyisions  of  the  said  section  relating  to  the  ap- 
pointment and  style  of  the  Judges  of  the  said  High  Court 
shall  not  apply  to  the  Lord  Chancellor."* 

It  will  be  perceived  that  **  the  Judge  of  the  High  Court 
of  Admiralty  '*  is  made  a  Judge  of  the  High  Court  of 
Justice  by  the  present  section.  The  8th  section  of  the 
Amending  Act,  after  pointing  out  that  the  Judge  of  the 
High  Court  of  Admiralty  was  "  inferior  in  position,  as  to 
salary  and  pension,"  to  the  other  Puisne  Common  Law 
Judges,  plaosd  him  on  the  same  footing  with  them  in  these 
respects,  on  condition  that  he  signified  to  the  Lord  Chan- 
cellor, in  writing,  before  the  commencement  of  the  Act, 
his  willingness  to  relinquish  the  *^  ecclesiastical  and  other 
offices  '*  which  he  held  in  addition  to  the  office  of  Judge 
of  Admiralty,  and  resigned  "  all  other  offices  of  emolu- 
ment," accordingly,  before  the  same  date.  Sir  Robert 
Phillimore,  the  Judge  of  the  High  Court  of  Admiralty, 
fulfilled  the  condition  on  which  his  elevation  depended, 
and  is  now  a  Judge  of  the  High  Court  of  Justice,  on  the 
same  footing  with  the  Puisne  Judges. 

"  Judge  of  Her  Majesty's  High  Court  of  Justice."     By 

♦  See,  howeyer,  the  note  to  section  3  of  the  Amending  Act.  Section 
15  of  the  Appellate  Jnriadiction  Act,  1S76,  has  virtually  restored  the 
xcpealed  paxmgraph  of  the  present  section. 
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A«tl878,  section  4  of  the  Supreme  Court  of  Judicature  Act,  1877, 
*'  '  which  came  in  force  on  the  24th  of  April,  1877,  the  Judges 
of  the  High  Court  of  Justice,  other  than  the  Presidents  of 
Divisions,  are  to  be  styled  '^  Justices  of  the  High  Court." 
An  important  alteration  in  the  number  of  Puisne  Judges 
was  made  by  the  Appellate  Jurisdiction  Act,  1876.  At  the 
time  at  which  that  Act  was  passed,  the  total  number  of 
Judges  of  the  Common  Law  Divisions  of  the  High  Court 
was  18.  The  Parliamentary  Elections  Act,  1868,  section 
11,  empowered  Her  Majesty  to  *'  appoint  an  additional 
Puisne  Judge  to  each  of  the  Courts  of  Queen's  Bench, 
and  Common  Pleas,  and  the  Exchequer,"  and  this  power 
was  subsequently  exercised  by  the  Queen,  who  thereby 
raised  (much  to  the  benefit  of  the  public)  the  number  of 
C(Hnmon  Law  Judges  from  15  to  18.  The  15th  section  of 
the  Appellate  Jurisdiction  Act,  1876,  reduced  the  number 
of  common  law  judges,  back  again,  from  18  to  15.  This 
provision  of  the  Appellate  Jurisdiction  Act  was  not  con- 
tained in  the  measure  as  originally  introduced  by  the  Lord 
Chancellor  into  the  House  of  Lords,  nor,  indeed,  in  the 
Bill  as  originally  introduced  by  the  Attorney-General  into 
the  House  of  Commons.  It  formed  part  of  the  scheme 
for  strengthening  the  Court  of  Appeal,  suggested  by  Sir 
Henry  James,  Q.C.,  when  the  Bill  was  going  into  Com- 
mittee in  the  House  of  Commons.  The  scheme  was  that 
three  additional  '^  Ordinary  "  Judges  should  be  appointed 
to  the  Court  of  Appeal,  by  transferring  to  it  three  Puisne 
Judges  from  the  three  Common  Law  Divisions  of  the  Hiffh 
Court  of  Justice.  The  vacancies  created  by  the  transfer 
were  not  to  be  filled  up,  except  gradually,  as  the  paid 
Judgeships  of  the  Judicial  Committee  of  the  Privy 
Council  should  lapse.  This  economical  arrangement  was 
adopted  by  the  Attorney-General,  and  incorporated  in  the 
Appellate  Jurisdiction  Act.  The  reason  alleged  for  declin- 
ing to  fill  up  the  vacancies  was  that  imder  section  17  of  that 
Act,  there  would  be  such  a  saving  of  Judge-power  in  the 
Common  Law  Divisions,  as  would  enable  15  Judges  of 
those  Divisions  to  get  through  as  much  judicial  work  as  18 
Judges  of  those  divisions  previously  did.*    Under  sections 

*  See  the  debate  on  this  subject  in  Hansard's  Parliamentary  Debates, 
3rd  Series,  vol.  230,  pp.  982,  983, 1144—1159 ;  and  vol.  231,  pp.  858--S68. 
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2  and  3  of  the  Supreme  Court  9f  Judicature  Act,  1877,     ^^^^ 
an  Additional  Judge  of   the   Chancery   DiviBion    of  the        *' 
High  Court  has  been  appointed  to  remedy  the  block  in  thai 
Division. 

Section  6. — Constitution  of  Court  of  Appeal, 

9.  Mer  Majesty* s  Court  of  Appeal  thall  be  constituted  asfoUoiCt : — There 
9hall  he  five  ex  oJRcio  Judges  thereof  ^  and  also  to  many  Ordinary  Judges  (not 
exceeding  nine  at  any  one  time)  as  Her  Majesty  shall  from  time  to  time  appoint* 
The  ex  officio  Judges  shall  be  the  Lord  Chancellor f  the  Jxtrd  Chief  Justice  of 
JBnglandy  the  Master  of  the  Soils,  the  Lord  Chief  Justice  of  the  Common  Fleas^ 
emd  the  Lord  Chief  Baron  of  the  Exchequer,  The  first  Ordinary  Judges  of 
the  said  Court  shall  H  the  existing  Lords  Justices  of  Appeal  in  Chancery ,  the 
axisting  salaried  Judges  of  the  Judicial  Cotnmittee  of  Her  Majesty* s  Privy 
Council,  appointed  under  the  *'  Judicial  Committee  Act^  1871/'  and  such  three  . 
other  persons  as  Her  Majesty  may  be  pleased  to  appoint  by  Letters  Patent  : 
such  appointment  may  be  made  either  withifi  cne  month  before  or  at  any  time 
after  the  day  appointed  for  the  commencement  of  this  Acty  but  if  made  before 
shall  take  tjfeet  at  the  commencement  of  this  Act. 

Besides  the  said  ex  officio  Judges  and  Ordinary  Judges^  it  shall  be  lawful  for 
Her  Majesty  f if  she  shall  think  fit  J ,  from  time  to  time  to  appoint ,  under  Her 
Royal  Sign  Manual,  as  Additional  Judges  of  the  Court  ofAppcalj  any  persons 
whOf  haeing  held  in  England  the  office  of  a  Judge  of  the  Superior  Courts  of 
Westminster  hereby  united  and  consolidatedy  or  of  Her  Majesty's  Supreme 
Court  hereby  constituted,  or  in  Scotland  the  office  of  Lord  Justice  General  or 
Lord  Justice  Clerk,  or  in  Ireland  the  office  of  Lord  Chancellor  or  Lord  Justice  of 
Appeal,  or  in  India  the  office  of  Chief  Justice  of  the  High  Court  of  Judicature 
at  Fort  Williom  in  Bcfigal,\or  Madras,  or  Bombay,  shall  respectively  signify 
in  uriting  their  willingness  to  serve  as  such  Additional  Judges  in  the  Court 
of  Appeal.     Xo  such  Additional  Judge  shall  be  deemed  to  have  undertaken 
the  duty  of  sitting  in  the  Court  of  Appeal  whett  prevented  from  so  doing  by 
attendance  in  the  House  of  Lords,  or  on  the  discharge  of  any  other  public 
duty,  or  by  any  other  reasonable  impediment. 

The  Ordinary  and  Additional  Judges  of  the  Court  of  Appeal  shall  be  styled 
*•  Lords  Justices  of  Appeal."*  All  the  Judges  of  the  said  Court  shall  have,  in 
all  respects,  save  as  in  this  Act  is  otherwise  expressly  mentioned,  equal power^ 
authority  and  Jurisdiction. 

Whenever  the  office  of  an  Ordinary  Judge  of  the  Court  of  Appeal  becomes 
vmeemt,  a  new  Judge  may  be  appointed  thereto  by  Her  Majesty  by  Letters 
Patent. 

The  Lord  Chancellor  for  the  time  being  shall  be  President  of  the  Court  of 
Appeal. 

This  section  is  repealed  by  the  Supreme  Court  of  Judi- 
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^ot  1873, 

8.6. 


cature  Act,  3875,  8ection«33,  and  the  second  Schedule 
that  Act.  The  substituted  provisions  will  be  found 
section  4  of  the  Amending  Act. 

A  severe  controversy  long  raged  round  the  importa 
question  whether  there  should  be  one  Court  of  Appe 
only,  or  two — an  Intermediate  Court  of  Appeal  and  a  Fin 
Court  of  Appeal.  The  question  has  now  been  decid 
in  favour  of  a  double  appeal.  In  1873,  Lord  Cair 
expressed  himself  as  follows  on  this  question  : — 

"  It  is  extremely  plausible  to  say  that  there  shall 
only  one  appeal,  but  I  doubt  whether  (he  principle  is  qu\ 
sound.  Great  injustice  may  be  done  if  the  single  appe 
is  insisted  on ;  and  it  must  not  be  forgoften  that  a  thi 
Court  has  great  advantages  over  a  first  Appeal  Cou: 
The  arguments  to  be  submitted  to  it  are  more  matur 
and  better  understood,  and  the  judgments  of  the  Judg 
can  be  considered  side  by  side,  and  can  be  corrected, 
am  not  ignorant  of  the  danger  of  multiplying  appeal 
but  my  objection  is  that  you  may  go  too  far  in  the  opposi 
direction."  * 


Section  7. —  Vacancies  by  resignation  of  Judg 
and  effect  of  Vacancies  generally. 

The  office  of  any  Judge  of  the  said  High  Cou 
of  Justice,  or  of  the  said  Court  of  Appeal,  mj 
be  vacated  by  resignation  in  writing,  under  h 
hand,  addressed  to  the  Lord  Chancellor,  withoi 
any  deed  of  surrender ;  and  the  office  of  ai 
Judge  of  the  said  High  Court  shall  be  vacated  \ 
his  being  appointed  a  Judge  of  the  said  Court 
Appeal.  The  said  Courts  respectively  shall  1 
deemed  to  be  duly  constituted  during  and  no 
withstanding  any  vacancy  in  the  office  of  ai 
Judge  of  either  of  such  Courts. 

•  See  as  to  this  subject,  Hansard's  Parliamentary  Debates,  3rd  Sen 
Vol.  214,  p.  364. 
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The  following  Judges  of  thq  High  Court  of  Justice     AotWTS, 

have  been  appointed  Ordinary  Judges   of   the   Court  of ^ 

Appeal: — Mr.  Baron  Bramwell,  Mr.  Justice  Brett,  and 
Mr.  Baron  Amphlett.      The  latter  has  resigned. 

"  Judge  of  the  said  Court  of  Appeal."  This  must  be 
understood  only  of  **  Ordinary  " — not  of  ex  officio  Judges 
of  the  Court  of  Appeal. 

Section  8. — Qualifications  of  Judges.     Not 
required  to  he  Serjeants-at-Law. 

Any  barrister  of  not  less  than  ten  years'  standing 
shall  be  qualified  to  be  appointed  a  Judge  of  the 
said  High  Court  of  Justice ;  and  any  person  who,  if 
this  Act  has  not  passed,  would  have  been  qualified 
by  law  to  be  appointed  a  Lord  Justice  of  the 
Court  of  Appeal  in  Chancery,  or  has  been  a  Judge 
of  the  High  Court  of  Justice  of  not  less  than  one 
year's  standing,  shall  be  qualified  to  be  appointed 
an  Ordinary  Judge  of  the  said  Court  of  Appeal : 
Provided,  that  no  person  appointed  a  Judge  of 
either  of  the  said  Courts  shall  henceforth  be 
required  to  take,  or  to  have  taken,  the  degree  of 
Seij  eant-at-La  w. 

By  8.  1  of  the  14  &  15  Vict.  c.  83,  the  qualification  of  a 
Lord  Justice  is  stated  to  be  "  the  beinp^  or  having  been  a 
barrister  of  fifteen  years'  standing." 

"One  year's  standing."  Sect.  15  of  the  Appellate 
Jurisdiction  Act,  1876,  fixed  "two  years'  standing"  as  the 
minimum  qualification  of  a  Judge  of  the  High  Court  to  be 
transferred  to  the  Court  of  Appeal  under  that  Act. 

A  curious  result  of  the  Judges  ceasing  to  take  the  degree 
of  the  coif  is  that  they  will  continue,  after  their  appoint- 
ment, to  be  members  of  their  respective  Inns  of  *Clourt, 
instead  of  becoming,  as  heretofore,  members  of  Serjeants* 
Ion;  and  if  they  are  not  only  members,  but  also  benchers,  of 
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AetlSTS, 
■.8. 


their  respective  Inns  of  Coart,  they  will  hear  appeals,  as 
-  Judges,  from  their  own  decisions  as  benchers.* 

In  conseqtience  of  the  present  section,  the  Serjeants 
have  sold  Serjeants'  Inn  to  Mr.  Serjeant  Cox,  dis- 
tributing the  nett  proceeds  among  themselves.  There  are  38 
surviving  members  of  Serjeants'  Inn,  of  whom  no  fewer 
than  20  are  Judges  who  took  the  degree  of  the  coif  on 
ascending  the  Judicial  Bench.  No  barrister  has  been  ap- 
pmnted  a  Serjeant  since  1868.t 

Section  9. — Tenure  ofo^ce  of  Judges,  and  oatJis 
of  office.  Judges  not  to  sit  in  the  Souse  of 
Commons. 

AU  the  Judges  of  the  High  Court  of  Juatiee,  and  of  the  Court  of  Appeal 
respectively  y  shall  hold  their  ofieesfor  life,  subject  to  a  power  of  removal  by  Her 
Miyesty,  on  an  Address  presented  to  Her  Majesty  by  both  Houses  of  Parliament. 
No  Judge  of  either  of  the  said  Courts  shall  be  capable  of  being  elected  to^  or  of 
sitting  in,  the  House  of  Commons,  Every  Judge  of  either  of  the  said  Courts 
(other  than  the  Jjord  Chancellor)  when  he  enters  oft  the  execution  of  hi» 
effieCy  shall  take,  in  the  presence  of  the  Lord  Chancellor,  the  oath  of 
aUegiamcCy  and  judicial  oath  as^  defined  by  the  Promissory  Oaths  Act,  1868. 
The  oaths  to  be  taken  by  the  Lord  Chancellor  shall  be  the  same  as  heretofore. 

The  section  is  repealed  by  the  Supreme  Court  of  Judi- 
cature Act,  1865,  section  83,  and  the  second  Schedule  to 
that  Act.  The  substituted  provisions  will  be  found  in  the 
5th  section  of  the  Supreme  Court  of  Judicature  Act,  1875. 
The  repealed  section  of  this  Act  is  re-enacted,  with  the 
addition  of  the  words  "with  the  exception  of  the  Lord 
Chancellor,"  after  the  word  "respectively,"  and  with  the 
substitution  of  the  words  "  during  good  behaviour,"  for 
the  words  "  for  life." 

Section  10. — Precedence  of  Judges. 

The  ex  officio  Judges  of  the  Court  of  Appeal  shall  rank  in  the  Supreme 
Court  in  the  order  of  their  present  respective  official  precedence.     The  other 

*  To  obviate  this,  the  Middle  Temple  passed  a  resolution  that  a  bencher 
of  that  Inn,  becoming  a  Judge,  should,  ipso  facto,  cease  to  be  H  bencher ; 
but  this  resolution  has  ^co  been  rescinded. 

t  The  reader,  who  wishes  to  pursue  the  history  of  Seijeants-at-Law^ 
is  referred  to  **  The  Legal  ProleMioa,"  pp.  48—67.  (London :  Bidgwaj» 
169,  Piccadilly.) 
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/wifM  (whtther  Ordtmn^y  or  AddUionniJ  of  the  (hurt  of  Appeal  thaU  rank      Aet  UTS, 
M  tJU  Supreme   Court,  if  Feere  or  Trivy  Councillors,  in  the  order  of  their         **  ^^' 
rrepeHire  precedence  ;  and  the  rest  of  the  Judges  of  the  Court  of  Appeal  shall 
rmsk  aecitrding  to  the  priority  of  their  respective  appointments  to  he  Judges 
thereof 

The  Judges  of  the  High  Court  of  Justiee,  who  are  not  also  Judges  of  the 
Court  of  Appeal,  shall  rank  next  after  the  Judges  of  the  Court  of  Appeal,  and 
(among  themselves  (subject  to  the  provisions  hereinafter  contained  as  to  existittg 
Judges),  according  to  the  priority  of  their  respective  appointments. 

This  section  is  repealed  by  the  Supreme  Court  of  Judi- 
cature Act,  1875,  section  33,  and  the  second  Schedule  to 
that  Act.  The  substituted  provisions  will  be  found  in  the 
Gth  section  of  the  Amending  Act.  The  words  "  or  Addi- 
tional "  are  omitted,  as  the  **  Additional  Judges  "  under 
6.  4  of  the  Act  of  1875,  unlike  Additional  Judges  under 
(the  repealed)  s.  6  of  the  present  Act,  continue  to  rank 
according  to  their  position  in  the  Court  from  which  they 
are  taken. 

Section  11. — A  saving  of  rights  and  obligations 

of  existing  Judges. 

Erery  existing  Judge,  who  is  by  this  Act  made 
a  Judge  of  the  High  Court  of  Justice  or  an 
Ordinary  Judge  of  the  Court  of  Appeal  shall,  as 
to  tenure  of  oflB.ce,  rank,  title,  salary,  pension, 
patronage,  and  powers  of  appointment  or  dis- 
missal, and  all  other  privileges  and  disqualifica- 
tions, remain  in  the  same  condition  as  if  this  Aet 
had  not  passed;  and,  subject  to  the  change 
effected  in  their  jurisdiction  and  duties  by  or  in 
pursuance  of  the  provisions  of  this  Act,  each  of 
the  said  existing  Judges  shall  be  capable  of 
performing  and  liable  to  perform  all  duties  which 
he  would  have  been  capable  of  performing  or 
liable  to' perform  in  pursuance  of  any  Act  of 
Parliament^  law^  or  custom  if  this  Act  h^  not 
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passed.  No  Judge  appointed  before  the  passing 
"  of  this  Act  shall  be  required  to  act  under  any 
Commission  of  Assize,  Nisi  Prius,  Oyer  and 
Terminer,  or  Gaol  Delivery,  unless  he  was  so 
liable  by  usage  or  custom  at  the  commencement 
of  this  Act. 

Service  as  a  Judge  in  the  High  Court  of 
Justice  or  in  the  Court  of  Appeal,  shall,  in  the 
case  of  an  existing  Judge,  for  the  purpose  of 
determining  the  length  of  service  entitling  such 
Judge  to  a  pension  on  his  retirement,  be  deemed 
to  be  a  continuation  of  his  service  in  the  Court  of 
which  he  is  a  Judge  at  the  time  of  the  commence- 
ment of  this  Act. 

This  IS  one  of  the  transition  clauses  of  this  Act. 

The  8th  section  of  the  Amending  Act,  after  referring  to. 
the  5th  section  of  this  Act,  and  reciting  the  first  paragraph 
of  this  section,  places  the  Judge  of  the  High  Court  of 
Admiralty  on  the  same  footing  "  as  to  salary  and  pension  *' 
as  "  the  other  Puisne  Judges  of  the  Superior  Courts  of 
Common  Law,'*  on  condition  that  he  resign  **  before  the 
commencement    of  this  Act  all    other  offices  of  emolu- 
ment which  he  holds  in  addition  to  the  office  of  Judge 
of  the  High  Court  of  Admiralty."  If  he  comply  with  this 
condition,  his  service  is  to  be  "reckoned  in  the  same  man- 
ner as  if  the  High  Court  of  Justice  had  been  estabUshed 
at  the  time  of  his  accepting  the  office  of  Judge  of  the 
High  Court  of  Admiralty,  and  he  had  continued  for  such 
time  to  be  a  Judge  of  the  High  Court  of  Justice.'*     Sir 
llobert  Philimore  (as  already  stated)  complied  with  the 
condition.     (See  note  to  section  5.) 

The  present  section  protecU  the  existing  Judges  of  the 
Chancery  Division  and  of  the  Probate,  Divorce  and  Ad- 
miralty Division,  appointed  before  the  passing  of  this  Act, 
from  liabihty  to  go  circuit.  Section  8  of  the  Amending 
Act  imposes  a  liability  to  go  circuit  on  all  Judges  of  the 
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Probate^  Divorce  and  Admiralty  DiviBion  appointed  after    ^J  ^^*' 

the  passing  of  that  Act.  1 

The  liability  to  go  circuit  was  not,  until  recently, 
imposed  upon  any  of  the  Ordinary  Judges  of  the  Court  of 
Appeal,  the  Courts  held  on  circuit  being,  under  section  16 
-of  the  present  Act,  an  integral  portion  of  the  High  Court 
of  Justice  only,  and  not  forming  any  part  of  the  Court  of 
Appeal.*  But  by  section  16  of  the  Appellate  Jurisdiction 
Act,  1876,  the  curious  anomaly  is  introduced  of  the  three 
new  Judges  of  Appeal  being  ''  under  an  obligation  to  go 
circuits  "  {sic)^  thus  diminishing,  pro  tantOj  the  advantage 
to  be  derived  from  their  accession  to  the  Court  of  Appeal, 
and  incapacitating  them  (by  the  operation  of  section  4  of 
the  Amending  Act)  from  sitting  on  certain  appeals,  t.^., 
on  appeals  from  their  own  decisions  on  circuit. 

Section  12. — Proviaiona  for  extraordinary  duties 
of  Judges  of  fhefo^^mer  Courts. 

If,  in  any  case  not  expressly  provided  for  by 
this  Act,  a  liability  to  any  duty,  or  any  autho- 
rity or  power,  not  incident  to  the  adminis- 
tration  of  justice  in  any  Court,  whose  j  urisdiction 
is  transferred  by  this  Act  to  the  High  Court  of 
Justice,  shall  have  been  imposed  or  conferred  by 
any  statute,  law,  or  custom  upon  the  Judges  or 
any  Judge  of  any  such  Courts,  save  as  hereinafter 
mentioned,  every  Judge  of  the  said  High  Court 
shall  be  capable  of  performing  and  exercising, 
and  shall  be  liable  to  perform  and  empowered  to 
exercise  every  such  duty,  authority,  and  power, 
in  the  same  manner  as  if  this  Act  had  not  passed, 
and  as  if  he  had  been  duly  appointed  the  successor 

*  See  also  sections  29  and  37  of  this  Act,  which  speak  only  of  Judges 
of  the  Ifigh  Court  going  Circuit. 
o 
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Act  vm,    of  a  Judge  liable  to  such  duty,  or  possessing  sucb 

authority  or  power,  before  the  passing  of  this  edct. 

Any  such  duty,  authority,  or  power,  ittipa^cd  or 
conferred  by  any  statute,  law,  or  custom,  in  any 
such  case  as  aforesaid,  upon  the  Lord  Chancellor, 
the  Lord  Chief  Justice  of  England,  the  Master  of 
the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  or  the  Lord  Chief  Baron,  shall  continue  to- 
be  performed  and  exercised  by  them  respectivelyy 
and  by  their  respective  successors,  in  the  same 
manner  as  if  this  Act  had  not  passed. 

This  is  one  of  the  transition  clauses  of  this  Act. 

Section  13. — Salai^ies  of  future  Judges. 

Subject  to  the  provisions  in  this  Act  contained 
with  respect  to  existing  Judges,  there  shall  be 
paid  the  following  salaries,  which  shall  in  each 
case  include  any  pension  granted  in  respect  of  any 
public  oflfice  previously  filled  by  him,  to  which  the 
Judge  may  be  entitled : 

To  the  Lord  Chancellor,  the  sums  hitherto 
payable  to  him ; 

To  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer,  the  same  annual 
simis  which  the  holders  of  those  offices 
now  respectively  receive ; 

To  each  of  the  Ordinary  Judges  of  the  Court  of 
Appeal;  and, 
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To  each  of  the  other  Judges  of  the  High  Court    ^J  ^' 

of  Justice,  the  sum  of  five  thousand  pounds 

a  year. 

HfomUtry  shall  be  payable  to  any  Additional  Judge  of  the  Court  of  Appeal 
nffninUd  Wider  this  Act;  but  nothing  in  this  Act  shall  in  any  way  pr^udice 
the  ri^ht  of  any  such  Additional  Judge  to  any  pension  to  which  he  may  be  by 
kvtntUled. 

Section  33  of  the  Supreme  Court  of  Judicature  Act, 
1875,  and  the  second  Schedule  to  that  Act,  repeal  so  much 
of  this  section  as  relates  to  Additional  Judges  of  the  Court 
of  Appeal. 

The  sakry  of  the  Lord  Chancellor  is  fixed  at  £10,000 
per  annum ;  of  the  Lord  Chief  Justice  of  England  at 
£8,000 ;  of  the  Master  of  the  Rolls  at  £6,000 ;  of  the 
Lord  Chief  Justice  of  the  Common  Pleas  at  £7,000 ;  and 
of  the  Lord  Chief  Baron  at  £7,000.  £5,000  is  the  salary 
of  a  Puisne  Judge,  including  the  new  Puisne  Judge  under 
the  Act  of  1877. 

By  8.  15  of  the  Appellate  Jurisdiction  Act,  1876,  each  of 
the  three  new  Judges  of  the  Court  of  Appeal,  appointed 
under  that  Act,  is  to  receive,  in  addition  to  his  salary  as  an 
Ordinary  Judge  of  that  Court,  "  such  sum  on  account  of  his 
expenses  on  circuit  as  may  be  approved  by  the  Treasury 
opon  the  recommendation  of  the  Lord  Chancellor." 

The  salary  of  a  Lord  of  Appeal  in  Ordinary  is,  by 
section  6  of  the  Appellate  Jurisdiction  Act,  1876,  fixed  at 
£6,000  per  annum.* 

SscnoN  14. — Betiring  pensions  of  future  Judges 
of  High  Court  of  Justice,  and  Ordinary 
Judges  of  Court  of  Appeal. 

Her  Majesty  may,  by  Letters  Patent,  grant  to 
any  Judge  of  the  High  Court  of  Justice,  or  to  any 
Ordinary  Judge  of  the  Court  of  Appeal  who  has 
served  for  fifteen  years  as  a  Judge  in  such  Courts 

*  See  as  to  Judges*  salaries,  the  statutes  14  k  16  Vict.  c.  41  (anwndiiiir 
S  ft  3  WiO.  IV.  c.  116;,  and  14  ft  16  Vict.  c.  83. 
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^^i.  W^'    ^^  either  of  them,  or  who  is  disabled  by  permanent 
infirmity  from  the  performance  of  the  duties  of 

his  office,  a  pension,  by  way  of  annuity,  to  be 

continued  during  his  life  : 

In  the  case  of  the  Lord  Chief  Justice  of  England, 
the  Master  of  the  Rolls,  the  Lord  Chief 
Justice  of  the  Common  Pleas,  and  the 
Lord  Chief  Baron  of  the  Exchequer,  the 
same  amount  of  pension  which  at  present 
might  under  the  same  circumstances  be 
granted  to  the  holder,  of  the  same  office  : 

In  the  case  of  any  Ordinary  Judge  of  the  Court 
of  Appeal  or  any  other  Judge  of  the  High 
Court  of  Justice,  the  same  amount  of 
pension  which  at  present  might  under  the 
same  circumstances  be  granted  to  a  puisne 
Justice  of  the  Court  of  Queen's  Bench. 

The  pension  payable  to  the  Lord  Chief  Justice  of  England 
is  £4,000  per  annum  ;  to  the  Master  of  the  EoUs  £3,750  ; 
to  the  Lord  Chief  Justice  of  the  Common  Pleas,  £3,750 ; 
to  the  Lord  Chief  Baron,  £3,750  ;  and  to  a  Puisne  Judge, 
£3,500* 

Section  15. — Salaries  and  Fensions  Iww  to  he  paid. 

Subject  to  the  provisions  in  this  Act  contained 
with  respect  to  existing  Judges,  the  salaries, 
allowances,  and  pensions  payable  to  the  Judges 
of  the  High  Court  of  Justice,  and  the  Ordinary 

*  See  39  Geo.  III.  c.  110,  s.  7 ;  63  Geo.  m.  c.  1 63,  s.  1 ;  and  6  Geo.  IV. 
cc.  82,  83  and  84,  as  to  Judges' pensions.  Tho  provisions  of  the  present 
section  apply  to  the  three  new  Judges  appointed  to  the  Court  of  Appeal 
under  sect.  15  of  the  Appellate  Jurisdiction  Act,  1876,  and  to  the  new 
Puisne  Judge  under  the  Supreme  ,Gourt  of  Judicature  Act,  1877. 


PAKT  II. — JURISDICTION   AKD  TAW.  21 

Judges  of  the  Court  of  Appeal  respectively,  shall  ^^\  j*^*' 
be  charged  on  and  paid  out  of  the  Consolidated  -^ 
Fund  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  or  the  growing  produce  thereof; 
such  salaries  and  pensions  shall  grow  due  from 
day  to  day,  but  shall  be  payable  to  the  persons 
entitled  thereto,  or  to  their  executors  or  adminis- 
trators, on  the  usual  quarterly  days  of  payment, 
or  at  such  other  periods  in  every  year  as  the 
Treasury  may  from  time  to  time  determine. 

This  section  is  copied  from  the  statute  39  Geo.  III. 
c.  100,  8.  7. 


PART  II. 
Jurisdiction  and  Law. 

Section  16. — Jurisdiction  of  Sigh  Court  of  Justice. 

The  High  Court  of  Justice  shall  be  a  Superior 
Court  of  Record,  and,  subject  as  in  this  Act 
mentioned,  there  shall  be  transferred  to  and  vested 
in  the  said  High  Court  of  Justice  the  jurisdiction 
which,  at  the  commencement  of  this  Act,  was 
vested  in,  or  capable  of  being  exercised  by,  all 
or  any  of  the  Courts  following :  (that  is  to  say), 

(1.)  The  High  Court  of  Chancery,  as  a  Common 
Law  Court  as  well  as  a  Court  of  Equity, 
including  the  Jurisdiction  of  the  Master  of 
the  Rolls,  as  a  Judge  or  Master  of  the 
Court  of  Chancery,  and  any  jurisdiction 
exercised  by  him  in  relation  to  the  Court 
of  Chancery  as  a  Common  Law  Court ; 
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^l  iCL^'        (2.)  The  Court  of  Queen's  Bench ; 

(3.)  The  Court  of  Couimon  Pleas  at  West- 
minster ; 

(4)  The  Court  of  Exchequer,  as  a  Court  of 
Revenue,  as  well  as  a  Common  Law  Court ; 

(6.)  The  High  Court  of  Admiralty ; 

(6.)  The  Court  of  Probate ;  * 

(7.)  The  Court  for  Divorce  and  Matrimonial 
Causes ; 

(8.)       2'he  London  Court  of  Bankruptcy. 

(9.)  The  Court  of  Common  Pleas  at  Lancaster ; 
(10.)  The  Court  of  Pleas  at  Durham ; 
(11,)  The    Courts   created   by  Commission    of 
Assize,  of  Oyer  and  Terminer,  and  of  Gaol 

Delivery,  or  any  of  such  Commissions : 

• 

The  jurisdiction  by  this  Act  transferred  to  the 
High  Court  of  Justice  shall  include  (subject  to 
the  exceptions  hereinafter  contained)  the  juris- 
diction which,  at  the  commencement  of  this  Act, 
was  vested  in,  or  capable  of  being  exercised  by, 
all  or  any  one  or  more  of  the  Judges  of  the  said 
Courts  respectively,  sitting  in  Court  or  chambers, 
or  elsewhere,  when  acting  as  Judges  or  a  Judge, 
in  pursuance  of  any  statute,  law,  or  custom,  and 
all  powers  given  to  any  such  Court,  or  to  any 
such  Judges  or  Judge,  by  any  statute ;  and  also 
aU  ministerial  powers,  duties,  and  authorities, 
incident  to  any  and  to  every  part  of  the  jurisdic- 
tions so  transferred. 


*  Sco  Nicholas  v.  Dracachis,  1  T.  D.,  72. 
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As  to  the  constitution  of  the  Hiffh  Court  of  Justice,    Aet  UTS, 
J.   fa                                                                                    '        g,  16. 
see  sect.  5,  supra,  

Section  33  of  the  Supreme  Court  of  Judicature  Act, 
1875,  and  the  Schedide  to  that  Act,  repeal  so  much  of  this 
section  as  relat<;8  to  the  London  Court  of  Bankruptcy. 
See  also  section  3,  supra,  and  section  34,  infra,  of  this  Act. 
The  substituted  provisions  will  bo  found  in  section  9  of  the 
Amending  Act. 

The  jurisdiction  over  the  Register  of  Patent  Proprie- 
tors which  was  conferr^  on  ihe  Master  of  the  Rolls  by 
the  15  &  16  Vict.  c.  83,  s.  38,  can  be  no  longer  exercised 
by  him,  having  been  transfeHrcd  to  the  High  Court  of 
Justice  by  subsection  (1)  of  this  section.* 

Section    17. — Jurisdiction    not    transferred    to 

Sigh  Court. 

There  shall  not  be  transferred  to  or  vested  in  the 

said  High  Court  of  Justice,  by  virtue  of  this  Act, — 

(1.)  Any  appellate  jurisdiction  of  the  Court  of 

Appeal  in  Chancery,  or  of  the  same  Court 

sitting  as  a  Court  of  Appeal  in  Bankruptcy : 
(2.)  Any  jurisdiction  of  the  Court  of  Appeal 

in  Chancery  of  the   County  Palatine  of 

Lancaster : 
(3.)  Any  jurisdiction   usually   vested    in   the 

liOrd  Chancellor,  or  in  the  Lords  Jmiias  of  Appeal  in 

Chancery,  or  either  of  them,  in  relation  to  the  custody 
of  the  person  and  estates  of  idiots,  lunatics, 
and  persons  of  unsound  mind  : 
(i.)  Any  jurisdiction  vested  in  the  Lord  Chan- 
cellor in  relation  to  grants  of  Letters 
Patent,   or  the  issue  of  commissions  or 


•  BiSe  Morgan* 9  Patent,  24  W.E.,  246 ;  2  Charley's  Cases  (Court),  2. 
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^^»  other  writings,  to  be  passed  under  the 

Ghreat  Seal  of  the  United  Kingdom : 

(5.)  Any  Jurisdiction  exercised  by  the  Lord 
Chancellor  in  right  of  or  on  behalf  of  Her 
Majesty  as  risitor  of  any  College,  or  of  any 
charitable  or  other  foundation : 

(6.)  Any  jurisdiction  of  the  Master  of  the 
Eolls  in  relation  to  records  in  London  or 
elsewhere  in  England. 

See,  as  to  subsections  (1)  and  (2),  the  next  section  of 
this  Act,  subsections  (1)  and  (2). 

Although  by  sections  9  and  33,  and  the  second 
Schedule  of  the  Amending  Act  of  1875,  the  London  Court 
of  Bankruptcy  is  severed  from  the  High  Court  of  Justice, 
subsection  (2)  of  section  9  of  that  Act  expressly  pro- 
vides that  *'  appeals  from  the  London  Court  of  Bankruptcy 
shall  lie  to  the  Court  of  Appeal,  as  provided  by  the  Prin- 
cipal Act" — I.e.,  by  the  present  section  of  it.  (See 
section  18  of  the  Amending  Act  as  to  Rules  and  Orders 
of  Court  in  force  "  in  relation  to  appeals  from  the  Chief 
Judge  in  Bankruptcy,  or  from  the  Court  of  Appeal  in 
Chancery  in  Bankruptcy  matters.") 

As  to  subsection  (3),  see  sect.  51  of  this  Act  and  sect.  7 
of  the  Amending  Act,  and  In  Re  Lamotfc* 

Section  18. — Jurisdiction  transferred  to 

Court  of  Appeal. 

The  Court  of  Appeal  established  by  this  Act 
shall  be  a  Superior  Court  of  Record,  and  there 
shall  bo  transferred  to  and  vested  in  such  Court 
all  jurisdiction  and  powers  of  the  Courts  follow- 
ing :  (that  is  to  say), 

(1.)  All  jiu'isdiction  and  powers  of  the  Lord 
Chancellor  and  of  the  Court  of  Appeal  in 

•  25  W.  R.,  149. 
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Chancery,  in  the  exercise  of  his  and  its    ^  ^"['^ 

appellate  jnrisdiction,  and   of   the  same 

Court  as  a  Court  of  Appeal  in  Bankruptcy : 

(2.)  All  jurisdiction  and  powers  of  the  Court  of 
Appeal  in  Chancery  of  the  County  Pala- 
tine of  Lancaster,  and  all  jurisdiction  and 
powers  of  the  Chancellor  of  the  Duchy  and 
County  Palatine  of  Lancaster  when  sitting 
alone  or  apart  from  the  Lords  Justices  of 
Appeal  in  Chancery  as  a  Judge  of  re- 
hearing or  appeal  from  decrees  or  orders 
of  the  Court  of  Chancery  of  the  County 
Palatine  of  Lancaster  : 

(3.)  All  jurisdiction  and  powers  of  the  Court 
of  the  Lord  Warden  of  the  Stannaries 
assisted  hy  his  assessors,  including  all  j  uris- 
diction  and  powers  of  the  said  Lord  "Warden 
when  sitting  in  his  capacity  of  Judge  : 

(4.)  All  jurisdiction  and  powers  of  the  Court  of 
Exchequer  Chamher  : 
\  (5.)  All  jurisdiction  vested  in  or  capable  of 
being  exercised  by  Her  Majesty  in  Council, 
or  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council,  upon  appeal  from  any 
judgment  or  order  of  the  High  Court  of 
Admiralty,  or  from  any  order  in  lunacy 
made  by  the  Lord  Chancellor,  or  any  other 
person  having  jurisdiction  in  lunacy. 

As  to  the  constitution  of  the  Court  of  Appeal,  see 
sect.  4  of  the  Amending  Act. 

The  9th  section  of  the  Amending  Act  severs  the  Lon- 
don Court  of  Bankruptcy  from  the  High  Court  of  Justice  ; 
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^•^  I?"*    ^^*  ^*  ^*  tl^®  same  time  provides  that  '*  the  appeal  from 
1    -  the  London  Court  of  Bankruptcy  shall  lie  to  the  Court  of 
Appeal  in  accordance  with  the  Principal  Act." 

Subsection  (1).  "In  the  exercise  of  its  appellate  juris- 
diction/' Section  4  of  this  Act  confers  on  the  Court  of 
Appeal  "  such  original  jurisdiction  as  may  be  incidental 
to  the  determination  of  any  appeal,"  and  by  Order 
LVIII.,  Rule  5,  "  the  Court  of  Appeal  is  to  have  all  the 
powers  and  duties  as  to  amendment  and  otherwise  of  the 
Court  of  First  Instance."  The  hearing  of  a  second  winding- 
up  petition  cannot  be  said  to  be  incidental  to  the  deter- 
mination of  an  appeal  from  an  order  made  on  a  first 
winding-up  petition.  It  may,  indeed,  be  broadly  stated 
that  the  Court  of  Appeal  has  no  jurisdiction  to  hear  an 
original  petition.* 

The  Court  of  Appeal  has  also  no  jurisdiction  to  order  the 
enrolment  of  a  decree  of  the  Court  of  Chancery,  enrolled 
previous  to  the  first  of  November,  1875,  to  be  vacated.! 
See,  however,  Hastie  v.  Hastie.X 

The  Lords  Justices  of  Appeal,  not  being  members  of  the 
High  Court  of  Justice,  cannot  oven  give  Itave  to  file  an 
affidavit  in  the  Chancery  Division  of  that  Court.  § 

Subsection  (3).  *'  The  Court  of  the  Lord  Warden." 
Error  did  not  lie  to  the  Superior  Courts  from  the  Vice- 
Warden  ;  but  by  18  and  19  Vict.  c.  32,  s.  2G,  an  appeal 
from  all  decrees  and  orders  of  the  Vice- Warden  on  the 
Equity  side  of  the  Court,  and  from  all  judgments  of  the 
Vice- Warden  on  the  Common  Law  side  of  it,  lay  to 
the  Lord  Warden  (assisted  by  two  or  more  Assessors, 
members  of  the  Judicial  Committee  of  the  Privy  Council, 
or  Judges  of  the  High  Court  of  Chancery,  or  Courts  of 
Common  Law  at  Westminster),  and  from  the  Lord 
Warden,  a  final  appeal  lay  to  the  Judicial  Committee. 

Subsection    (4).  "  All  jurisdiction    of   the  Exchequer 

♦  Re  the  ])u)iraven  Adarc  Coal  and  Iron  Company^  33  L.  T.,  371 ;  24 
W.  R.,  37  ;  1  CLarlcy's  Cases  (Court),  2.  All  the  parties  wore  willing  in 
this  case  lliat  tlie  original  petition  should  ho  heard  hy  tho  Court  of 
Appeal. 

t  Allan  V.  The  United  Kiugdotn  Electric  Teleqraph  Company,  Limxtedy 
45  L.  J.  (Ch.),  366 ;  24  W.  li.,  898;  2  Charley's  Cases  (Court),  10. 

{  2  Ch.  D.,  304  ;  45  L.  J.  (Ch.),  304. 

iGlover  v.  The  Greenbank  Alkali  Company,  W.  N.,  1876,  p.  157 ; 
2  Charley's  Cases  (Court),  9. 
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Caiamber."  The  Divisional  Court  of  Appeal  from  Inferior  ^«*  ^7*» 
Courts,  created  by  sect.  45  of  this  Act,  has  no  jurisdiction  _1  ' 
to  hear  an  appeal  from  a  judgment  of  the  Lord  Mayor's 
Court,  upon  a  demurrer  to  pleadings,  but  the  Court  of 
Appeal  has,  under  this  subsection,  jurisdiction  to  hear  it,* 
oubsection  (5).  As  to  this  subsection,  see  sect.  2  of  the 
Amending  Act,  and  the  note  thereto. 

Section  19. — Appeals  from  High  Court. 

The  said  Court  of  Appeal  shall  hare  jurisdiction 
and  power  to  hear  and  determine  appeals  from 
any  judgment  or  order,  save  as  hereinafter  men- 
tioned, of  Her  Majesty's  High  Court  of  Justice, 
or  of  any  Judges  or  Judge  thereof,  subject  to  the 
provisions  of  this  Act,  and  to  such  Rules  and 
Orders  of  Court  for  regulating  the  terms  and 
conditions  on  which  such  appeals  shall  be  allowed, 
as  may  be  made  pursuant  to  this  Act. 

For  all  the  purposes  of,  and  incidental  to,  the 
hearing  and  determination  of  any  appeal  within 
its  jurisdiction,  and  the  amendment,  execution, 
and  enforcement  of  any  judgment  or  order  made 
on  any  such  appeal,  and  for  the  purpose  of  every 
other  authority  expressly  given  to  the  Court  of 
Appeal  by  this  Act,  the  said  Court  of  Appeal  shall 
have  aU  the  power,  authority,  and  jurisdiction 
by  this  Act  vested  in  the  High  Court  of  Justice. 

The  Rules  of  Court  relating  to  appeals  will  be  found  m 
Order  LVIII.  of  the  Rules  of  the  Supreme  Court,  infra. 
See  also  section  4  of  this  Act,  and  the  note  to  section  18. 


*  Le  Blanch  t.  Mtutn^g  Telegram  Ompany  Limited^  1  App.  Cob.,  408 ; 
1  Charley's  Casca  (Court),  5. 
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Aet  1878,         « gave  as  hereinafter  mentioned/*     This  more  particu- 

! '. larly  points  to  section   47,   infray  where  it   is  expressly 

enacted  that  "  no  appeal  shoU  lie  from  any  judgment  of 
the  High  Court  in  any  cause  or  matter,  save  for  some  error 
of  law  apparent  on  the  record."  The  19th  section  of  the 
Act  of  1875  provides  that  "  the  practice  and  procedure  in 
all  criminal  causes  and  matters  shall  be  the  same  as  before 
the  commencement  of  the  Act."  Order  LXII.  of  the 
Rules  of  the  Supreme  Court  further  provides  that "  nothing 
in  the  Rules  shall  affect  the  practice  or  procedure  in  any 
criminal  proceedings  or  in  proceedings  on  the  Crown  side 
of  the  Queen's  Bench  Division." 

In  view  of  these  enactments  the  Court  of  Appeal,  in  the 
recent  case  of  Regina  v.  Steely*  held  that  no  appeal  lies  to 
that  Court  from  a  decision  of  the  Queen's  Bench  Division 
of  the  High  Court  discharging  a  rule  to  review  the  taxa- 
tion of  the  defendant's  costs  by  the  Master  under  the  6 
and  7  Vict,  c,  98,  s.  8,  on  the  trial  of  a  criminal  informa- 
tion for  libel,  in  which  a  verdict  of"  Not  Guilty  "  has  been 
found.  In  the  still  more  recent  case  of  Regina  v.  Flefcherf 
the  Court  of  Appeal,  in  view  of  the  same  enactments,  and 
of  the  decision  in  Regina  v.  Steely  held  that  no  appeal  lies 
to  that  Court  from  a  decision  of  the  Queen's  Bench  Divi- 
sion, discharging  a  rule  for  a  certiorari  to  bring  up  a  sum- 
mary conviction  under  the  1  and  2  Will.  IV.  c.  32,  s.  30, 
for  trespass  by  day  in  pursuit  of  game,  for  the  purpose  of 
quashing  it  for  want  of  jurisdiction. 

For  further  exceptions  from  the  right  of  appeal  under 
the  present  section,  to  which  the  words  "  save  as  herein- 
after mentioned  "  point,  reference  may  be  made  to  sects. 
45,  49  and  50  of  this  Act,  infra. 

By  section  20  of  the  Appellate  Jurisdiction  Act,  1876, 
it  is  enacted,  that,  "  where  by  Act  of  Parliament  it  is  pro- 
vided that  the  decision  of  any  Court  or  Judge,  the  juris- 
diction of  which  Court  or  Judge  is  transferred  to  the  High 
Court  of  Justice,  is  to  be  final,  an  appeal  shall  not  lie  in 
any  such  case  from  the  decision  of  the  High  Court  of 
Justice,  or  any  Judge  thereof,  to  her  Majesty's  Court  of 
Appeal." 

•  2  Q.  B.  D.,  37  ;  46  L  J.  (M.  C),  1 ;  26  W.  R.,  34 ;  36  L.  T.,  634. 
t  2  Q.  B.  D.,  43 ;  46  L.  J.  (M.  C),  4;   36  L.  T.,  638. 
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By   the    23   &  24  Vict.   c.   144,    either    party    dis-    Aet  187». 

satisfied  with  the  decision  of  the  Judge  Ordinary  of  the — 

Divorce  Court  in  granting  or  refusinc^  a  new  trial, 
may  appeal  to  ^Uhe  full  Court/'  whose  aecision  shall  be 
JinaL  In  the  recent  case  of  Westhead  v.  Weaihead  and 
Chrdon*  Mr.  Inderwick,  Q.C.,  drew  the  attention  of  the 
Court  of  Appeal  to  these  enactments,  and  also  to  the 
present  section,  and  moved,  ex  parte,  for  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  directed.  The  motion 
was  by  way  of  appeal  from  the  refusal  of  the  President 
of  the  Probate,  Divorce  and  Admiralty  Division  (Hannen, 
J.)  to  grant  a  rule  for  a  new  trial.  The  Court  of  Appeal 
refused  to  hear  the  motion,  on  the  ground  that  they  had 
no  jurisdiction.  The  appeal  lay  to  the  "full  Court" 
beloW|  whose  decision  was  to  be  final.  This  decision  has 
been  followed  in  Gladstone  v.  Oladstane,^  Rohinson  v. 
Robinson jX  and  Wallis  v.  Wallis.^ 

Except  as  specified  in  sections  4  and  18,  the  present 
section,  and  Order  LVIII.,  the  jurisdiction  of  the  Court  of 
Appeal  is  purely  appellate,  and  not,  like  that  of  the 
Lords  Justices  formerly,  a  superintending  jurisdiction.  An 
application,  therefore,  to  the  Court  of  Appeal,  to  order  the 
Registrars  of  the  Chancery  Division  of  tiiie  High  Court  to 
set  down  an  action  in  that  Division  for  trial  by  jury,  was 
refused.  B 

Neither  can  the  Court  of  Appeal  interfere  with  the 
exercise  of  the  discretion  of  a  Judge  of  the  Chancery 
Division  in  refusing  to  release  a  person  whom  he  had  sent 
to  prison  for  contempt  of  Court.^ 

An  order  of  a  Judge  at  Assizes,  that  an  action  entered 
for  trial  before  him  should  be  struck  out  of  the  lists,  is 
not  appealable  to  the  Court  of  Appeal,  although  the  action 
has  been  sent  down  for  trial  at  the  Assizes  by  the  Master 
of  the  Eolls,  pursuant  to  Order  XXXVI.,  Rule  29.** 

The  Court  of  Appeal,  following  in  this  respect  the  prin- 

♦  2  P.  D.,  1 ;  26  W.  R.,  36.  f  25  W.  K.,  387. 

^  25  W.  E.,  388.  §  26  W.  R.,  387. 

H  Garling  y,  S<^ydt,  Times,  Wednesday,  August  2nd,  1876 ;  2  GharloT's 
Cues  (Court),  12. 

^  Smith  Y.  Zewis,  r%m4iy  Wednesday,  August  9th,  1876 ;  2  Charley's 
Cases  c  Court),  16, 

—  Cmfev.  Mackenzie,  W.  N.,  1876,  p.  287 ;  11  N.  C,  161 ;  2  Charley's 
Csses  (Court),  11. 
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oiple  laid  down  by  the  Privy  Oouncil,  will  not,  except  in 
a  case  of  overwlielming  pressure,  reverse  a  decision  of  a 
Judge  of  the  Admiralty  Division,  where  he  has  come  to  a 
conclusion  of  fact  upon  conflicting  testimony,  and  after 
hearing  in  open  Court  and  observing  the  demeanour  of 
the  witnesses.  Where,  however,  the  Judge's  decision  is 
founded  upon  inferences  drawn  from  the  evidence  by  the 
Judge,  it  will,  if  erroneous,  be  reviewed,  and  will,  without 
great  pressure,  if  necessary,  be  reversed  by  the  Court 
of  Appeal.* 

The  Court  of  Appeal,  under  this  section,  has  all  the 
powers  vested  in  the  Divorce  Court  by  the  Divorce  Act, 
1860,  s.  5.t 

Section  20. — No  appeal  from  High  Court  or 
Court  of  Appeal  to  House  oj  Lords  or  Judicial 
Committee. 

Ko  error  or  appeal  shall  be  brought  from  ant/  Judgnietit  or  order  of  th4 
High  Court  of  Justice j  or  of  the  Court  of  Appeal ^  nor  from  any  judgment  or 
order,  subsequent  to  the  commencemetit  of  this  Act,  of  the  Court  of  Chan' 
eery  of  the  County  Palatine  of  Lancaster,  to  the  House  of  Lords  or  to  the 
Judicial  Committes  of  Her  Majesty's  Privy  Council ;  but  nothing  in  this  Act 
ehall  prejudice  any  right  existing  at  the  eommenccment  of  this  Act  to  protC' 
eute  any  pending  writ  of  error  or  appeal,  vr  to  bring  error  or  appeal  to  the 
House  of  Lords  or  to  Her  Majesty  in  Council,  or  to  the  Judicial  Committer 
of  the  Privy  Council,  from  any  prior  judgment  or  order  of  any  Court  whose 
juriediction  is  hereby  transferred  to  the  High  Court  of  Justice  or  to  the 
Court  ef  Appeal, 

It  has  been  so  frequently  stated  that  this  section  passed 
unchallenged  in  the  House  of  Commons  in  1873,  ttiat  it 
may  not  be  out  of  place  here  to  state  that  a  division,  in 
which  the  writer  acted  as  "  teller,"  took  place  upon  the 
clause  in  the  Committee  on  the  Bill  in  the  House  of 
Commons  on  the  3rd  of  July,  1873.  The  numbers  were, 
for  the  clause  154 ;  against,  93.  In  the  minority  the  nameK 
appear  of  14  members  of  the  present  Government,  and  also 
the  name  of  the  present  Chairman  of  (^oramittees.  It  is  only 
ftdr  to  the  present  Government  that  this  fact  should  be 


•  The  ••  Transit:'  1  P.  and  I).,  282 ;    2  Charley's  CaBce  (Couil),  2U ; 
Bi9»ky  V.  DUkinson,  4  Ch.  D.,  24  ;  25  W.  !{..  89.  ' 
t  Le  Sueur  v.  Le  Sueur.  \V.  N.,  1877,  p.  Gl. 
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thus  prominently  noticed.     In  the  face  of  the  remarkable     ^•^  ^JJ*» 

movement  in  favour  of  preserving  the  Appellate  Juris- ' — . — 

diction  of  the  House  of  Lords,  which  was  originated  by  the 
formation  of  the  Appellate  Jurisdiction  Committee  by  the 
writer,*  and  which  developed  itself  so  rapidly  and  simultane- 
ously in  the  legal  profession  and  in  both  Houses  of  Parlia- 
ment in  1874-5,  it  would  have  been  a  mere  waste  of 
time  for  the  Government  to  have  attempted  to  force 
this  clause  in  the  Session  of  1875  on  the  Legislature.  The 
most  natural  course  would  have  been  to  repeal  it.  By  way 
of  conciliating,  however,  the  authors  of  the  clause,  the 
Government  proposed  that  it  should  be  simply  suspended 
for  a  year,  and  this  was  accepted  on  all  sides  as  a  reasonable 
compromise.  This  suspension  was  effected  by  the  second 
section  of  the  Supreme  Court  of  Judicature  Act,  1875. 

The  section  was  finally  repealed  by  section  24  of  the 
Appellate  Jurisdiction  Act,  1876,  without  any  opposition 
on  the  part  of  any  member  of  the  two  Chambers  of  the 
Liegislature.t 

The  provisions  framed  in  lieu  of  the  present  section  will 
be  found  in  sects.  3  to  13,  and  the  Interpretation  Clause 
(section  25)  of  the  Appellate  Jurisdiction  Act,  1876. 

Section  21. — Power  to  transfer  Jurisdiction  of 
Judicial  Committee  by  Order  in  Council. 

It  ihall  be  lawful  for  Her  Majesty,  if  she  shall  think  Jit,  at  any  tinte  here- 

•fUT^  iy  Ordtr  in  Cowieil  to  direct  that  all  Appeals  and  Petitions  whatsoever 

t9  Mtr  Mniesty  m  Council,  which  according  to  the  laws  now  in  force  ought  to 

ht  heard  by  or  before  the  Judicial  Committee  of  Her  Majesty* $  Privy  CbuucU 

skmilfrom  asid  after  a  time  to  be  fixed  by  such  Order  be  referred  for  hearing 

to  aesd  be  heard  by  Her  Mq/esty's  Court  of  Appeal;  atid  from  and  after  the 

time  fixed  by  such  Order,  all  such  Appeals  and  Petitions  shall  be  referred  for 

kearisty  mmd  to  be  hoard  by  the  said  Court  of  Appeal  accordingly,  and  shall 

mot  be  htard  by  the  said  Judicial  Committee  ;  and  for  all  the  purposes  of  and 

ineidentai  to  the  hearing  of  such  Appeals  or  Petitions^  and  the  reports  to  be 

made  to  Her  Me^coty  thereon,  and  aU  orders  thereon  to  be  afterwards  made  by 

•  The  writer,  alao,  originated  tho  Memorial  from  the  Bar  of  England 
i«)  the  I/ord  Chancellor  in  favour  of  the  preservation  of  tho  Ai^ptlis  t*' 
JariBdirtion. 

t  Raron  Bedcsdale  ha«  born  created  Earl  of  Rodesdalc,  in  cinn«:t « n 
with  the  part  which  he  took  in  the  preaen^at'on  of  thu  AppjUate  JoiisUe- 
tion  of  his  House. 


32  SUFREMB  OOURT  OF  JUDIGATURB  ACT,   1873. 

Aet  1878,  Her  Mqjetty  in  Council^  and  also  for  all  purposes  of  and  incidental  to  the 
*'  "*•  enforcement  of  any  such  Orders  as  may  be  made  by  the  said  Court  of  Appeal 
or  by  Her  Majesty,  pursuant  to  this  section  (but  not  for  any  other  purpose)^ 
all  the  power,  authority,  and  jurisdiction  now  by  law  vested  in  the  said 
Judicial  Committee  shall  be  transferred  to  and  vested  in  the  said  Court  of 
Appeal. 

The  Court  of  Appeal,  when  hearing  any  appeals  in  Eeelesiastieal  Causes 
which  maybe  referred  to  it  in  manner  aforesaid,  shall  be  eonstituted  of  such 
and  so  many  of  the  Judges  thereof  and  shall  be  assisted  by  such  assessors 
being  Archbishops  or  Bishops  of  the  Church  of  England,  at  Her  Mq/esty,  by 
any  General  Rules  made  with  the  advice  of  ths  Judges  of  the  said  Court,  or 
any  five  of  them  {of  whom  the  Lord  Chancellor  shall  be  one),  and  of  the 
Archbishops  and  Bishops  who  are  members  of  Her  Majesty  s  Privy  Council, 
or  any  two  of  them  {and  which  General  Mules  shall  be  made  by  Order  in 
Council),  may  think  fit  to  direct  :  Provided  that  such  Rules  shall  be  laid  before 
each  House  of  Parliament  within  forty  days  of  the  tnaking  of  the  same,  ifParliU" 
ment  be  then  sitting,  or  if  not,  then  within  forty  days  of  the  eommeneement 
of  the  then  next  ensuing  session ;  and  if  an  address  is  presented  to  Her 
Majesty  by  either  House  of  Parliament  within  the  next  subsequent  forty  days 
on  which  the  said  House  shall  have  sat, praying  that  any  such  Rules  may  be 
annulled,  Her  Majesty  may  thereupon  by  Order  in  Council  annul  the  same  ; 
and  the  Rules  so  annulled  shall  thettceforth  become  void  and  of  no  effect ,  but 
without  prejudice  to  the  validity  of  any  proceedings  which  may  in  the  mean- 

time  have  been  taken  under  the  same, 

• 

The  operation  of  this  section  was  like  that  of  the  last, 
suspended  until  the  first  day  of  November,  1876,  by  the 
second  section  of  the  Supreme  Oourt  of  Judicature  Act, 
1875. 

The  section  was  finally  repealed  by  the  24th  section 
of  the  Appellate  Jurisdiction  Act,  1876.  The  new  pro- 
visions in  lieu  of  it  will  be  found  in  the  14th  section  of 
the  Appellate  0  urisdiction  Act,  1876,  and  in  the  Order 
in  Council  under  that  Act,  dated  November  28th,  1876.* 

Section  22. — Transfer  of  pending  business. 

Prom  and  after  the  commencement  of  this  Act 
the  several  jurisdictions  which  by  this  Act  are 
transferred  to  and  vested  in  the  said  High  Court 
of  Justice  and  the  said  Court  of  Appeal  respec- 

*  The  Appellate  Jurisdiction  Act  and  the  Order  in  Cooncil  of  the  28th 
November,  1876,  will  bo  found  infra. 
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tively,  shall  cease  to  be  exercised,  except  by  the    ^«*  jg.^^, 

said  High  Court  of  Justice  and  the  said  Court  of 

Appeal  respectively,  as  provided  by  this  Act,  and 
no  further  or  other  appointment  of  any*  Judge  to 
any  Court  whose  jurisdiction  is  so  transferred  shall 
be  made  except  as  provided  by  this  Act :  Pro- 
vided, that  in  all  causes,  matters  and  proceedings 
whatsoever  which  shall  have  been  fully  heard, 
and  in  which  judgment  shall  not  have  been  given, 
or  having  been  given  shall  not  have  been  signed, 
drawn  up,  passed,  entered,  or  otherwise  per- 
fected at  the  time  appointed  for  the  commence- 
ment of  this  Act,  such  judgment,  decree,  rale,  or 
order  may  be  given  or  made,  signed,  drawn  up, 
])assed,  entered,  or  perfected  respectively,  after 
the  commencement  of  this  Act,  m  the  name  of 
the  same  Court,  and  by  the  same  Judge  and 
oflScers,  and  generally  in  the  same  manner,  in  all 
respects,  as  if  this  Act  had  not  passed ;  and  the 
same  shall  take  effect,  to  all  intents  and  purposes, 
as  if  the  same  had  been  duly  perfected  before  the 
commencement  of  this  Act :  and  every  judgment, 
decree,  rule,  or  order  of  any  Court  whose  jurisdic- 
tion is  hereby  transferred  to  the  said  High  Court 
of  Justice  or  the  said  Court  of  Appeal,  which  shall 
have  been  duly  perfected  at  any  time  before  the 
conmiencement  of  this  Act,  may  be  executed  and 
enforced,  and,  if  necessary,  amended  or  discharged, 
by  the  said  High  Court  of  Justice  and  the  said 
Court  of  Appeal  respectively,  in  the  same  manner 

as  if  it  had  been  a  judgment,  decree,  rule,  or  order 
3 
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^  f^^*    of  the  said  High  Court  or  of  the  said  Court  of 

Appeal ;  and  all  cause?,  matters,  and  proceedings 

whatsoever,  whether^  civil  or  criminal,  whicsli 
sliall  be  pending  in  any  of  the  Courts  whose 
jurisdiction  is  so  transferred  as  aforesaid  at  the 
commencement  of  this  Act,  shall  be  continued 
and  concluded,  as  follows  (that  is  to  say),  in  the 
case  of  proceedings  in  error  or  appeal,  or  of 
proceedings  before  the  Court  of  Appeal  in 
Chancery,  in  and  before  Her  Majesty's  Court  of 
Appeal ;  and,  as  to  all  other  proceedings,  in  and 
before  Her  Majesty's  High  Court  of  Justice.  The 
said  Courts  respectively  shall  have  the  samo 
jurisdiction  in  relation  to  all  such  causes,  matters^ 
and  proceedings  as  if  the  same  Imd  been  com- 
menced in  the  said  High  Court  of  Justice,  and 
continued  therein  (or  in  the  said  Court  of  Appeal, 
as  the  case  may  be)  down  to  the  point  at  which 
tlie  transfer  takes  place ;  and  so  far  as  relates  to 
the  form  and  manner  of  i)rocedure,  such  causes, 
matters,  and  proceedings,  or  any  of  them,  may  be 
continued  and  concluded,  in  and  before  the  said 
Courts  respectively,  either  in  the  same  or  the  like 
manner  as  they  would  have  been  continued  and 
concluded  in  the  respective  Courts  from  which 
they  shall  have  been  transferred  as  aforesaid,  or 
according  to  the  ordinary  course  of  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal, 
respectively  (so  far  as  the  same  may  be  applicable 
thereto)  as  the  said  Courts  respectively  msij  think 
fit  to  direct. 
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This  is  one  of  the  traasitioii  clauses  of  this  Act.  '^  ^^* 

"  Causes,  matters,  and  proceedings  pending."     An  ex — 

parte  application  to  set  down  a  "  pending  cause  *'  for  hear- 
ing  under  the  old  practice  was  refused.* 

where  a  decree  ^has  been  pronounced  by  the  Court 
below,  but  no  petition  of  appeal  has  been  presented  before 
the  Ist  of  Novenaber,  1875,  the  appeal  is  not  a  "  proceed-    . 
ing  pending/'t 

Where  a  bill,  filed  before  the  Ist  of  November,  1875, 
has  been  amended  subsequent  to  that  date,  the  suit  is  a 
^^  proceeding  pending."  (A  demurrer  to  the  amended 
bill  in  this  case,  on  the  ground  that,  being  virtually  an 
action  for  money  had  and  received,  it  was  not  within  the 
jurisdiction  of  a  Court  of  Equity,  was  overruled,  there  being 
no  longer  any  Courts  of  Equity.)! 

Two  actions,  one  brought  by  A  and  the  other  by  B 
against  C,  in  respect  of  injuries  sustained  by  A  and  B  in  ^ 

on  accident  that  occurred  through  C's  negligence,  resulted 
in  ^vceidicts  for  C.  Einal  judgment  was  signed  in  July, 
1874,  and  in  September,  1874,.  B  paid  the  costs  in  his 
action.  A  and  B  both  gave  due  notice  of  appeal,  but  B 
did  not  proceed  with  his  appeal  until  after  A's  appeal  had 
been  heard,  in  November,  1875.  On  January  18th,  1876, 
B  gave  due  notice  of  appeal,  and  his  appeal  came  on  for 
hearing  under  the  Supreme  Court  of  Ju^cature  Act,  1875. 
Held,  that  although  a  year  had  elapsed  since  judgment 
had  been  signed,  jB's  right  to  appeal  was  not  barred  by 
Order  LYIII.,  Kule  15,  as,  under  ^e  special  circumstances 
of  the  case,  it  was  a  *^  pending  appeal "  within  the  meaning 
of  8.  22  of  the  Supreme  Court  of  Judicature  Act,  1873.§ 

As  to  the  meaning  of  the  words  ^'  as  the  said  Courts 
respectively  may  think  fit  to  direct,"  see  llall  v.  The 
London  and  North  Western  Railvcay  Company.  || 

A  declaration  delivered  on  the  2nd  November,   1875, 

•  ParkiH$T,  SUUr,  1  Gh.  D.,  S8;  46  L.  J.  (Ch.),  225;  1  Charleys 
Gaaea  (Court),  6. 

t  Bartlam  v.  Tatetj  1  Gh.  D.,  13;  34  L.  T.,  366  ;'  1  Charley's  Cases 
(Court),  5. 

t  y^9  y-  SMipp^  10  N.  C,  196:  1  Charley's  Oases  (Court),  8  ; 
Times,  Dec.  16th,  1875. 

(  Tayhr  v.  GrunUhK  24  W.  R.,  811 ;  2  Charlev's  Cases  (Court),  23. 

1 1  Charloy*s  Ou»  (Orart),  9  ;  TimM,  Noy.  4th/ 1876. 
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^ct  IsJ**     ^^^  ordered  to  be  amended,  in  lieu  of  delivering  a  statement 
'  of  claim,  so  as  to  make  it  as  specific  with  regard  to  the 

facts  as  a  statement  of  claim  would  be.* 

An  application  by  a  defendant  to  proceed  under  the  new 
practice  for  the  purpose  of  claiming  a  set-off  against  the 
plaintiff  and  contribution  from  a  co-defendant,  was  allowed 
by  Huddleston,  B.,  in  an  action  on  a  contract. f 

An  application  to  proceed  under  the  new  practice  for 
the  purpose  of  making  a  third  person,  who  was  alleged  to 
be  the  real  plaintiff,  a  party,  was  granted  by  QuaiD,  J.,  in 
an  action  by  a  broker  against  an  insurance  company  on  a 
policy  of  insurance.! 

Where  two  declarations  were  delivered  on  the  Ist  of 
November,  1875,  and  directions  had  been  given,  in  the  one 
case,  to  proceed  under  the  new  practice,  and  in  the  other, 
under  the  old,  Lush,  J.,  refused  to  alter  the  directions  that 
had  been  given.  § 

An  application  on  the  5tli  of  November,  1875,  for  leave 
to  deliver  a  declaration,  drawn  some  time  previous  to  the 
1st  of  November,  1875,  was  refused  by  Lush,  J.,  on  the 
ground  that  the  declaration  should  have  been  delivered 
sooner.     The  new  practice  applied.  || 

An  application  for  leave  to  deliver  a  statement  of 
defence,  instead  of  pleas,  in  the  action  for  the  breach  of  a 
covenant  in  a  lease  of  a  furnished  house,  in  which  the  de- 
claration was  delivered  on  the  1st  of  November,  1875,  ind 
contained  all  the  facts  that  would  have  been  necessary 
for  a  statement  of  claim,  was  gran  ted. H 

An  application  for  leave  to  deliver  a  statement  of  defence, 
where  the  declaration  had  been  delivered  before  the  Ist  of 
November,  1875,  and  the  defendant  desired  to  take  out  a 
summons  to  refer  under  the  new  practice,  was  granted.** 

"Where  the  declaration,  in  an  action  on  a  bond  against 
a  surety,  was  delivered  before  the  1st  of  November,  1875, 
an  application  by  the  defendant  for  leave  to  proceed  under 
the  new  practice  on  an  affidavit  that  he  had  a  good  equitable 

*  Barrow  v,  Cooke ^  1  Charley's  Cases  (Chambers),  3. 
t  Harrison  v.  Mar  kins,  1  Charley's  Cases  (Chambers),  4. 
tClarkson  v.    The  British    and   Foreign  Marine  Insurance  Compantf^ 
1  Charley's  Cases  (Chambers),  4. 
§  1  Charley's  Cases  (Chambers),  2.  j|  Ib.^  1. 

1  1  Charley's  Cases  (Chambers),  2.  *•  Ib.^  3. 
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defence,  without  showing   what  that  defence  was,   was    ^«t  ^^^ 
refused  on  the  24th  of  January,  1876.*  *' 

An  application  by  the  defendant  for  leave  to  proceed 
under  the  new  practice,  in  order  to  deliver  a  counter- 
claim, in  an  action  for  '^  goods  bargained  and  sold  "  (plea 
"never  indebted  "),  commenced  before  the  1st  of  Novem- 
ber, 1875,  and  remitted  to  the  County  Court,  was,  on  the 
oth  of  February,  1876,  refused.t 

NJB.  The  intention  of  the  general  direction  of  the  3rd 
of  November,  1875,  is  that  issue  in  a  Chancery  suit  must 
be  joined  imder  the  new  practice,  without  first  filing 
affidavits,  at  the  time  when  notice  of  motion  for  decree 
would  have  been  given  under  the  old  practice.  Affidavits, 
however,  may  be  tiled  in  a  **  pending  suit,"  by  leave  or  by 
consent,  before  issue  joined,  t 

As  to  the  mode  of  making  up  the  pleadings,  in  causes  in 
which  issue  was  joined  before,  and  causes  in  which  issue 
was  joined  after,  the  Ist  of  November,  1876,  see  per 
Lush,  J.,  1  Charley's  Cases  (Chambers),  1. 

See  also  Gar  ling  v.  JRoydSy^  In  re  a  Solicitor  \\^  Culley  v. 
Buttifant,%  In  re  the  Phoenix  Bessemer  Steel  and  Iron 
Company,**  Lloyd  v.  Lewis^W  The  Provident  Permanent 
Building  Society  v.  OreenhilLXX 

Section  23. — Rules  as  to  exercise  of  jurisdiction. 

The  jurisdiction  by  this  Act  transferred  to  the 
said  High  Court  of  Justice  and  the  said  Court  of 
Appeal  respectively  shall  be  exercised  (so  far  as 
regards  procedure  and  practice)  in  the  manner 
proTided  by  this  Act,  or  by  such  Rules  and 
Orders  of  Court  as  may  be  made  pursuant  to  this 
Act ;  and  where  no  special  provision  is  contained 
in  tliis  Act  or  any  such  Hules  or  Orders  of  Court 

♦  2  Charley*8  Cases  (Chambers),  1.  t  lb. 

X  The  Attorney- General  v.    WiUahire,  1  Ch.  D.,  89 ;  46  L.  J.  (Ch.),  63 ; 
1  Charley's  Cases  (Court),  7. 
\  lCh.D.,81.  II  lCh.D.,446.  IT  l.Ch.  D.,  84. 

—  Ab\,J.  (Ch.),  11 ;  33  L.  T.,  403 ;  24  W. R.,  19. 
ft  2  Ex.  !>.,  7 ;  35  L.  T.,  639 ;  26  W.  R.,  102.        tX  1  Ch.  D.,  624. 
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^?.  Bs!^'  with  reference  thereto,  it  shall  he  exercised  as 
nearly  as  may  be  in  the  same  manner  as  the  s^me 
might  have  been  exercised  by  the  respective 
Courts  from  which  such  jurisdiction  shall  have 
been  transferred,  or  by  any  of  such  Courts. 

This  is  one  of  the  transition  clauses  of  this  Act. 

Section  24. — Law  and  Equity  to  be  concurrently 

administered. 

In  every  civil  cause  or  mattxjr  commenced  in 
the  High  Court  of  Justice  law  and  equity  shall  be 
administered  by  the  High  Court  of  Justice  and 
the  Court  of  Appeal  respectively,  according  to  the 
rules  following : — 

(1.)  If  any  plaintiflF  or  petitioner  claims  to  be 
entitled  to  any  equitable  estate  or  right,  or 
to  relief  upon  any  equitable  ground  against 
any  deed,  instrument,  or  contract,  or 
against  any  right,  title,  or  claim  whatso- 
ever asserted  by  any  defendant  or  re- 
spondent in  such  cause  or  matter,  or  to 
any  relief  founded  upon  a  legal  right, 
which  heretofore  could  only  have  been 
given  by  a  Court  of  Equity,  tiie  said 
Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  such  plaintiff  or 
petitioner  such  and  the  same  relief  as 
ought  to  have  been  given  by  the  Court  of 
Chancery  in  a  suit  or  proceeding  for  the 
same  or  the  like  purpose  properly  insti- 
tuted befcMre  the  passing  of  this  Act, 
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(2.)  If  ai4^  defendant  claims  to  be  entitled  to    ^^^  J^** 

any  equitable  estate  or  right,  or  to  relief 

upon  any  equitable  ground  against  any 
deed,  instrument,  or  contract,  or  against 
any  right,  title,  or  claim  asserted  by  any 
plaintiff  or  petitioner  in  such  cause  or 
matter,  or  alleges  any  ground  of  equitable 
defence  to  any  claim  of  the  plaintiff  or 
petitioner  in  such  cause  or  matter,  the 
said  Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  every  equitable  estate, 
right,  or  ground  of  relief  so  claimed,  and 
to  every  equitable  defence  so  alleged,  such 
and  the  same  effect,  bv  wav  of  defence 
against  the  claim  of  such  plaintiff  or 
petitioner,  as  the  Court  of  Chancery  ought 
to  have  given  if  the  same  or  the  like 
matters  had  been  relied  on  by  way  of 
defence  in  any  suit  or  proceeding  instituted 
iu  that  Court  for  the  same  or  the  like 
purpose  before  the  passing  of  this  Act. 

(3.)  The  said  Courts  respectively,  and  every 
Judge  thereof,  shall  also  have  pow^r  to 
grant  to  any  defendant  in  respect  of  any 
equitable  estate  or  right,  or  other  matter 
of  equity,  and  also  in  respect  of  any  legal 
estate,  right,  or  title  claimed  or  asserted 
by  him,  all  such  relief  against  any  plaintiff 
or  petitioner  as  such  defendant  shall  have 
properly  claimed  by  his  pleading,  and  as 
the  said  Gowts  respectively,  or  any  Judge 
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^i  ^^*  thereof,  might  have  granted  in  any  suit 

instituted  for  that  purpose  by  the  same 

defendant  against  the  same  plaintiff  or 
petitioner  ;  and  also  all  such  relief  relating 
to  or  connected  with  the  original  subject 
of  the  cause  or  matter,  and  in  like  manner 
claimed  against  any  other  person,  whether 
already  a  party  to  the  same  cause  or  matter 
or  not,  who  shall  have  been  duly  served 
with  notice  in  writing  of  such  claim  pur- 
suant to  any  Rule  of  Court  or  any  order 
of  the  Court  as  might  properly  have  been 
granted  against  such  person  if  he  had 
been  made  a  defendant  to  a  cause  duly 
instituted  by  the  same  defendant  for  the 
like  purpose ;  and  every  person  served 
with  any  such  notice  shall  thenceforth  be 
deemed  a  party  to  such  cause  or  matter, 
with  the  same  rights  in  respect  of  his 
defence  against  such  claim,  as  if  he  had 
been  duly  sued  in  the  ordinary  way  by  such 
defendant. 
(4^)jfcThe  said  Courts  respectively,  and  every 
Judge  thereof,  shall  recognize  and  take 
notice  of  all  equitable  estates,  titles,  and 
rights,  and  all  equitable  duties  and  liabili- 
ties appearing  incidentally  in  the  course 
of  any  cause  or  matter,  in  the  same  man- 
ner in  which  the  Court  of  Chancery  would 
have  recognised  and  taken  notice  of  the 
same  in  any  suit  or  proceeding  duly  insti- , 
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tuted  therein  before  the  passing  of  this    ^^  ^^* 

Act.  

(5.)  No  cause  or  proceeding  at  any  time  pend- 
ing in  the  High  Court  of  Justice,  or  before 
the  Court  of  Appeal,  shall  be  restrained 
by  prohibition  or  injunction;  but  every 
matter  of  equity  on  which  an  injunction 
against  the  prosecution  of  any  such  cause 
or  proceeding  might  have  been  obtained 
if  this  Act  had  not  passed,  either  uncon- 
ditionally or  on  any  terms  or  conditions, 
may  be  relied  on  by  way  of  defence  there- 
to :  Provided  always,  that  nothing  in  this 
Act  contained  shall  disable  either  of  the 
said  Courts  from  directing  a  stay  of  pro- 
ceedings in  any  cause  or  matter  pending 
before  it,  if  it  shall  think  fit ;  and  any  per- 
son, whether  a  party  or  not  to  any  such 
cause  or  matter,  who  would  have  been 
entitled,  if  this  Act  had  not  passed,  to 
apply  to  any  Court  to  restrain  the  prose- 
cution thereof,  or  who  may  be  entitled  to 
enforce,  by  attachment  or  otherwise,  any 
judgment,  decree,  rule,  or  order,  contrary 
to  which  all  or  any  part  of  the  proceed- 
ings in  such  cause  or  matter  may  have 
been  taken,  shall  be  at  liberty  to  apply  to 
the  said  Courts  respectively,  by  motion  in 
a  summary  way,  for  a  stay  or  proceedings 
in  such  cause  or  matter,  either  generally, 
or  so  far  as  may  be  necessary  for  the  pur- 
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^  j^8»  poses  of    Justice ;    and  the   Court   shall 

thereupon  make  such  order  as  shaH  he  just. 
(6.)  Subject  to  the  aforesaid  provisions  for 
giving  effect  to  equitable  rights  and  other 
matters  of  equity  in  manner  aforesaid, 
and  to  the  other  express  provisions  of  this 
Act,  the  said  Courts  respectively,  and  every 
judge  thereof,  shall  recc^nise  and  give 
effect  to  all  legal  claims  and  demands,  and 
all  estates,  titles,  rights,  duties,  obligations, 
and  liahilitics  existing  hy  the  Common 
Law  or  hy  any  custom,  or  created  by  any 
statute,  in  the  same  manner  as  the  same 
would  have  heen  recognised  and  given 
effect  to  if  this  Act  had  not  passed  by  any 
of  the  Courts  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Cornet  of 
Justice. 
(7.)  The  High  Court  of  Justice  and  the  Court 
of  Appeal  respectively,  in  the  exercise  of 
the  jurisdiction  vested  in  them  hy  this  Act 
in  every  cause  or  matter  pending  before 
them  respectively,  shall  have  power  to 
grant,  and  shall  grant,  either  absolutely  or 
on  such  reasonable  terms  and  conditions 
as  to  them  shall  seem  j  ust,  all  such  remedies 
whatsoever  as  any  of  the  parties  thereto 
may  appear  to  he  entitled  to  in  respect  of 
any  and  every  legal  or  equitable  claim  pro- 
perly hrought  forwaixl  by  them  respectively 
in  such  cause  or  matter ;  so  that,  as  far  as 

possible,  ALL  MATTERS  SO  IX  CONTROVERSY 
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BETWEEN  THE  SAID  PARTIES  RESPECTIVELY     ^^^  J|^^' 

MAY  BE  COMPLETELY  AND  PINALLY  DETER- 

MINED,  AND  ALL  MULTIPLICITY  OF  LEGAL 
PROCEEDINGS  CONCERNING  ANY  OF  SUCH 
MATTERS  AVOIDED. 

If  the  closing  words  of  this  section  he  verified  hy  ex- 
perience, this  Act  will  prove  a  second  Magna  Charta  to 
the  suitor.  It  was  the  boast  of  the  Court  of  Chancery 
that  it  alone  of  tl^e  Superior  Courts  was  competent  "  com- 
pletely and  finally  to  determine  all  matters  in  controversy 
between  the  parties." 

Lord  Selbome,C.,when  introducing  the  present  measure, 
gave  this  section  a  very  prominent  place  in  his  sketch  of 
its  provisions.  **  I  hope  the  measure  which  I  shall  lay 
on  the  t^ble  will  contain  what  your  lordships  will  con- 
sider sufficiently  clear  and  precise  directions  as  to  the 
general  way  in  which  the  legal  and  equitable  jurisdiction" 
(of  the  Supreme  Court)  "  is  to  be  exercised."  He  then 
proceeded  to  sum  up  the  contents  of  the  present  section  as 
follows : — **  Those  directions  are  given  under  seven  heads : 
first,  the  Court  in  all  its  branches  will  give  effect  to  the 
equitable  rights  and  remedies  of  plaintiffs ;  secondly^  it 
will  do  the  same  with  respect  to  equitable  defences  by 
defendants ;  thirdly,  it  will  give  effect  to  counterclaims  of 
defendants  ;  fourthly,  it  will  take  notice  of  all  equitable 
rights  and  liabilities  of  any  persons  appearing  incidentally 
in  the  course  of  any  proceedings;  fifthly,  it  will  stay  pro- 
ceedings, when  necessary,  by  the  authority  of  the  Judges 
before  whom  an  action  is  pending,  and  not  by  injunctions 
obtained  from  other  Judges ;  sixthly,  it  will  give  effect, 
subject  to  all  equities,  to  legal  rights  and  remedies ;  and, 
lastly,  it  will  deal,  as  far  as  possible,  with  all  questions  in 
controversy  in  one  and  the  same  suit,  so  as  to  do  complete 
justice  between  the  parties,  and  prevent  a  multiplicity  of 
proceedings."* 

Subsection  (1)  introduces  an  entirely  new  principle  into 


♦  Haonrd's  Purliamentary  Debates,  3rd   Series,  vol.  2U,   pp.    338, 
393. 
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Act  M78,     actions  in  the  Queen's  Bench,  Common  Pleas,  and  Exche- 

_  _  ' .    * quer.      Taken  literally,  indeed,  the  words  woidd  seem  to 

imply  that  suits  in  Chancery  would  be  properly  cognisable 
henceforth  in  these  Courts,  or  rather  Divisions  of  the 
Supreme  Court.  A  glance,  however,  at  section  34,  infrOy 
will  dispel  this  illusion.  Subsection  (1)  taken  in  connec- 
tion with  section  34,  can  only  mean  that  if,  in  the  course 
cf  an  action  in  the  Common  Law  Divisions  of  the  High 
Court,  relative  to  matters  within  their  exclusive  jurisdiction, 
any  equitable  claim  is  advanced  by  the  plaintiff,  the  Com- 
mon Law  Divisions  shall  afford  the  same  relief  with  regard 
to  that  particular  claim,  as  the  Court  of  Chancery  would 
have  afforded  "  in  a  suit  for  a  like  purpose." 

Where,  in  an  action  for  "  goods  sold  and  delivered," 
brought  before  the  1st  of  November,  1875,  against  a 
lady,  the  defendant  pleaded  coverture,  and  the  plaintiff 
desired  to  turn  the  action  into  a  suit  against  her  separate 
estate,  and  deliver  an  equitable  replication,  Quain,  J., 
refused  to  send  the  case  over  to  the  Chancery  Division,  and 
gave  leave,  instead,  to  the  plaintiff  to  turn  his  declaration 
into  a  statement  of  claim.* 

Subsection  (2)  of  this  section  extends  the  principle 
already  introduced  by  the  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict.  c.  125,  s.  83,  on  the  recommendation 
of  the  Royal  Commission  on  Procedure  at  Common  Law.f 
The  Courts  of  Law,  however,  unfortunately  held  that  a 
plea  was  inadmissible  as  an  equitable  plea  at  law,  unless  it 
was  such  as  would  have  been  a  complete  anstcer  in  Equity 
to  the  plaintiff's  claim,  and  have  justified  a  Court  of  Equity 
in  granting  a  perpetual  injunction,  absolutely  and  without 
conditions.!  A  more  liberal  view  of  an  "  equitable  plea" 
was,  however,  taken  in  the  recent  case  of  Allen  v.  Walker, 
L.  11.,  5  Ex.,  187,  191. 

A,  a  solicitor,  who  had  from  time  to  time  advanced 
money  to  two  of  his   clients,  B  and  C,  to  enable  them 


*  Hancock  and  others  v.  De  NicevillCf  1  Charley's  Cases  (Chambers),  5. 

t  As  to  this  enactment,  see  the  notes  in  the  13th  Edition  of  Koscoe's 
Nisi  I'rius,  pp.  328 — 334,  and  the  cases  there  cited. 

J  Mines  koyal  Co,  v.  Magnay^  10  Ex.,  489  ;  Jfyde  v.  Graham^  1  H.  &  C, 
C98  ;  Wood  v.  Copper  Mines  Co.,  17  C.  B.,  5Bl  ;  Wake  v.  Uamp,  6  H.  &  N., 
770. 
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to  carry  on  building  transactions,  submitted  accounts  to  ^*  ^78, 
them,  which  were  signed  by  them.  A  then  took  a  ' 
mortgage  from  them  to  secure  the  money  already  due 
to  him  (including  untaxed  bills  of  costs)  and  further 
adTances.  The  mortgage  deed  provided  that  A  might, 
immediately  after  the  execution  of  the  mortgage,  enter 
into  possession  of  the  property  and  let  and  manage  it  as  he 
might  think  fit,  and  should  retain  a  large  commission  on 
the  gross  receipts  as  a  remuneration,  and  that  if  the  rents 
and  profits  should  be  insufficient  for  the  payments,  A  might 
apply  the  same  in  payment  of  the  interest  upon  the 
principal,  and  should  pay  the  costs,  &c.,  out  of  his  own 
moneys,  and  the  amount  so  paid  should  become  part  of  the 
principal  intended  to  be  thereby  secured.  A  declined  to 
make  any  further  advances  unless  B  and  C  executed 
the  mortgage  deed,  which  they  accordingly  did.  A  insti- 
tuted a  suit  for  foreclosure.  B  and  C  by  their  answers 
claimed  to  have  the  accounts  opened,  to  have  the  bills  of 
costs  included  in  the  security  taxed,  and  that  the  plain- 
tiff should  be  disallowed  the  sums  charged  as  commission. 
The  suit  was  in  issue  before  the  1st  of  November, 
1875.  Held,  that  the  Court  under  the  present  subsection 
and  subsection  (3),  had  power  to  entertain  the  equitable 
defence  raised  by  the  answers,  in  the  same  manner  as 
it  miffht  have  done  if  a  cross  bill  had  been  filed  under 
the  old  practice,  or  a  counterclaim  under  the  new  prac- 
tice.* 

Where,  in  an  action  for  rent  due  under  a  lease  of  coal 
mines,  in  the  Common  Pleas  Di\Tlsion  of  the  High  Court, 
it  was  shewn  that  the  plaintiff  had  no  title  to  part  ot 
the  mines,  and  that  he  knew  that  he  had  none  when  he 
granted  the  lease,  but  that  the  defendants  did  not  know 
it  and  had  no  mean^  of  knowing  it,  it  was  held  that  the 
deed  was  to  be  considered,  on  demurrer  by  the  plaintiff 
to  the  defendants'  statement  of  defence  and  counter- 
claim, to  have  been  already  rectified ;  that  the  statement 
of  defence  and  counterclaim  was  good,  as  it  disclosed 
facts  which  would  have  justified  the  Court  of  Chancery  in 
so  rectifying  the  lease ;   and  that  the  defendants  were 

•  Syr*  T.  Hufkei,  2  Ch.  D.,  14S;   46  L.  J.   (Ch.),  395;  2  Charle/s 
(Oourt),  33. 
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Act  1878,     entitled  to   claim  damages  for  the  loss  which  they  had 
-  -*-  — —  sustained  by  leason  of  the  pkdntiff'g  want  of  title.* 

In  an  action  agaihst  the  owner  of  a  tug  by  a  ship- 
owner for  "improper  navigation,"  the  defendant  is  en- 
titled to  plead  section  54  of  the  Merchant  Shipping  Act, 
1862,  limiting  his  liability  to  £8  per  ton  of  the  tug's 
tonnage,  by  way  of  equitable  defence,  pro  tanto,  to  the 

action.t 

A  mortgagor  may  plead,  as  a  defence  to  consolidated 
actions  of  debt  and  of  ejectment  by  the  mortgagee,  his 
equitable  right  to  redeem  ;  but  he  must  bring  the  mort- 
gage debt  and  interest  into  Court.! 

Bee  also,  on  the  present  subsection,  Newell  v.  The 
National  Provincial  Bank  of  England,^  and  Fowler  v. 
Andrews,  || 

Subsection  (3).  This  subsection  gives  effect  to  legal  and 
equitable  counterclaims  of  the  defendant.  It  also  in- 
troduces an  important  feature  in  the  new  system  of  pro- 
cedure— the  power  of  bringing  third  parties  into  the  action 
after  it  has  been  commenced,  and  making  them  co-defen- 
dants. 

It  is  not  necessary  for  a  defendant  to  give  formal  notice 
to  a  co-defendant  of  a  claim  against  him ;  it  is  sufficient 
to  deliver  it  to  him.  Secus,  if  the  defendant's  claim  is 
against  a  third  party .^T 

A  counterclaim  cannot  be  set  up  against  a  third 
party** 

The  object  of- giving  notice  to  a  third  party  is  only  to 
bind  the  third  party  by  what  is  decided  between  the 
plaintiff  and  defendant.ft 

See  Fowler  v.  Knoop  and  the  London  Banking  Associa^ 
tion.XX 


♦  Mosff/n,  Jiaronety  v.  The  IVcH  Mostyn  Coal  atid  Iron  Company ^  Limitedy 
1  C.  P.  D.,  145 ;  46  L.  J.  (C.P.),  401 ;  2  Charley's  Cases  (Court),  43. 

t   ll'ahlberg  v.  Young ^  24  W.  R.,  847  ;  2  Charley's  Cases  (Court),  54. 

J  Hauhury  v.  Noouc^  1  Charley's  Cases  (Chambers),  6. 

§  1  C.  r.  b.,496;  45  L.  J.  (C.P.),  285. 

II  Tinus,  March  2nd,  1877. 

ir  Shephard  v.  Bcane,  2  Ch.  D.,  223 ;  45  L.  J.  (Ch.),  429;  2  Charley's 
Cases  (Court),  58. 

♦♦  Warner  v.  Twining,  24  W.  R.,  536  ;  2  Charlev*B  Cases  (Court),  69. 

ft  Re  Craven  v.  Bray,  10  N.  C,  189;  1  Charley's  Cases  (Court),  11. 

XX  \V.  N.,  1877,  p.  68;  36  L.  T.,  219. 
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See  further,  as  to  third  parties,  Order  XVI.,  Rules  17,     ^«^  J|7*' 

18, 19, 20,  and  21,  it^ra  ;  and  as  to  oounterclaftms,  Order !_ 

XIX.,  Rule  3,  infroy  where  numerous  other  cases  will  be 
found. 

Subsection  (4)  requires  the  Judges  of  the  various  Divi- 
niDs  of  the  High  Court  to  toke  judicial  notice  of  equitable 
interests  and  liabilities,  in  the  same  manner  as  the  Court 
of  Chancery  would  have  done,  irrespective  of  any  claim 
made  by  the  plaintiff  or  defendant. 

Where  the  Court  of  Chancery  would  relieve  a  lessee 
against  forfeiture  for  breach  of  a  covenant  to  repair,  any 
Divieaon  of  the  High  Court  will  grant  the  same  relief  in 
an  action  against  the  lessee  in  that  Division,  founded  on 
the  breach  of  covenant  to  repair.  The  Court  of  Chancery 
would  relieve  where  the  landlord  has  by  his  conduct 
misled  the  lessee  into  believing  that  the  landlord  would 
not  take  advantage  of  the  breach.* 

Subsection  (5).     "No  cause  or  proceeding  at  Any  time 
peaiding  in  the  High  Court  of  Justice,  or  in  the  High 
Court  of  Appeal,  shall  be  restrained  by  prohibition  or 
injunction."  Lord  Coke,  in  a  case  in  3  BuLstr.  120,  Warner 
▼.  Suckermatiy  lays  it  down   as  law   that  the  Court  of 
Queen's  Bench  may  prohibit^  not  only  all  Inferior  Courts, 
but  also  the  other  Superior  Courts ;  but  this  doctrine  has 
fflnce  been  very  much  controverted,  and  it  has  been  ex- 
pressly decidedf  that  a  prohibition  will  not  lie  to  the 
Court  of  Chancery.     Prohibition  would,  however,  until  the 
pieseut  enactment,  have  lain  to  the  Court  of  Admiralty. 
It  will  now  no  longer  lie.     It  will,  however,  continue  to 
Jie  to  the  Ecclesiastical  Courts,  which  are  entirely  (k'hors 
the  scope  of  the  Supreme  Court  of  Judicature  Acts,  1873 
and  1875,  and  will  also  continue  to  lie  to  every  Inferior 
Court  in  the  Elingdom.t 

A  writ  of  injuniition  by  which  proceedings  at  law  are  re- 
strained is  not  in  the  nature  of  aprohibition.  In  issuing  inj  unc- 
tions Courts  of  Equity  have  claimed  no  supremacy  over  the 

•  Hughea  v.  The  Metropolitan  Bailwau  Company ^  1  C.P.  D.,  120,  131  ; 
45  L.  J.  (C.  P.),  678,  582 ;    2  Charley* s' Cases  (Court),  00. 

f  Comyn's  Digest,  tit.  Prohibition  (A). 

J  On  the  subject  of  Prohibitions,  see  Mr.  Morgan  Lloyd's  Troatiso 
on  tha  Law  of  Prohibition,  1S49. 
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^ot  un^,  ordinary  tribunals.  An  injunction  is  addressed  m  personam 
andisnotdirectedtotheCourt.  Adefendant  at  Common  Law 
has  often  some  equitable  defence  which  a  Court  of  Law  cannot 
take  cognizance  of,  either  from  want  of  jurisdiction  or  the 
infirmity  of  legal  process.  As  it  would  bo  against  conscience 
and  good  faith  that  the  plaintiff  at  Common  Law  should  use 
the  advantage  of  which  he  is  thus  possessed  at  law,  a  Courtof 
Equity  restrained  by  injunction  an  action  at  law  where  the 
right  sought  to  be  enforced  was  subservient  to  an  equitable 
claim  that  the  defendant  at  Common  Law  could  not  set  up 
there.  The  Court  interfered  on  the  principle  of  preventing 
a  legal  right  from  being  enforced  in  an  inequitable  manner, 
and  of  ensuring  that  the  real  question  and  the  whole  matter 
in  dispute  between  the  parties  might  be  determined.* 
Injunctions  to  stay  proceedings  at  law  might  be  perpetual 
or  lemi^orary,  total  or  partial,  qualified  or  conditional,  and 
they  might  be  granted  at  any  state  of  the  proceedings. 
Thus  an. injunction  was  sometimes  granted  to  stay  trial ; 
sometimes  after  verdict  to  stay  judgment ;  sometimes  after 
judgment  to  stay  execution  ;  sometimes  after  execution  to 
stay  the  money  in  the  hands  of  the  sheriff,  or  the  delivery 
of  possession.  There  was  almost  an  infinite  variety  of 
occasions  on  which  injunctions  might  issue  to  stay  legal 
proceedings.  In  general  it  may  be  stated  that  an  injunction 
would  issue  in  all  cases  where,  through  accident,  fraud, 
mistake,  misrepresentation,  inequality  of  footing  between 
the  parties,  undue  influence,  complicated  accounts, 
the  existence  of  an  equitable  set  off,  liability  to  penalties 
and  forfeitures,  or  equitable  assignments,  it  would  have 
been  against  conscience  to  proceed  in  a  Court  of  Common 
Law.t 

The  powers  given  to  Courts  of  Common  Law  by  the 
Common  Law  Procedure  Act,  1854,  17  and  18  Vict.  c. 
125,  s.  83,  to  entertain  defences  by  plea  upon  equitable 
grounds,  did  not  interfere  with  the  jurisdiction  of  the  Court 
of  Chancery  to  restrain  by  injunction  actions  at  law.  The 
powers  given  by  that  Act  were  permissive  only,  and  did  not 
deprive  the  defendant  at  law  of  the  right  he  had  before 


♦  Sec  Kerr  on  Injunctions  in  Equity,  pp.  13,  14. 

t  See  Story's  Commentaries  on  Equity  Jurisprudence,  {§  878-889. 
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tbe  passing  of  that  Act  of  going  to  a  Court  of  Equity  and       g.  24.  ' 

tildiiff  the  benefit  of  a  deraice  which  he  could  not  avail 

Iiimseif  of  at  common  law.  Although  the  defendant 
might  have  an  equitable  defence  at  law,  ne  was  not  bound 
to  plead  it.* 

By  the  present  subsection  the  clumsy  battery  from 
which  Courts  of  Equity  were  wont  to  keep  up  a  raking 
file  upon  plaintiffs  at  Common  Law  is  dismantled,  and 
its  dibri$  are  carted  away.  **  No  cause  or  proceeding  at 
any  time  pending  in  the  High  Court  of  Justice  or  before 
tke  Court  of  Appeal  shall  be  restrained  by  injimction ;  but 
tffery  matter  ^  equity  on  tchich  an  injupction  against  the 
prmeeution  of  any  such  cause  or  proceeding  might  have  been 
(Mained  if  this  Act  had  not  passed,  either  unconditionally 
or  on  any  terms  or  conditions,  may  be  relied  on  by  tcay  of 
defence  thereto."  The  editors  of  the  13th  edition  (1875) 
of  Boscoe's  Nisi  Prius,  say  with  truth,  in  a  foot  note,t 
that  ^  the  Supreme  Court  of  Judicature  Act,  1873,  section 
24,  much  extends  the  power  to  set  up  equitable  defences." 
The  present  subsection  however,  contains  at  the  end  an 
important  proviso,  enabling  any  person  to  apply  by 
motion,  in  a  summary  way,  for  a  stay  of  proceedings,  and 
anpowering  the  new  Courts  to  direct  it. 

As  to  the  principles  upon  which  one  branch  of  the  Court 
will  stay  its  proceedings,  on  the  ground  of  proceedings  com- 
menced in  another  branch  of  the  Court,  reference  may  bo 
made  to  Martin  v.  Powning  (L.  R.,  4  Ch.,  356),  where  tho 
Court  of  Chancery  refused  (even  before  the  recent  Bank- 
ruptey  Act,  32  &  33  Vict.  c.  71,  s.  72)  to  interfere  with  the 
administration  of  a  deed  registered  under  the  Act  of  1861 ; 
also  to  Morley  v.  White  (L.  R.,  8  Ch.,  214),  where   a 
deceased  person's  estate,  which  was  being  administered  in 
Chancery,  having  also  &llen  into  the  hands  of  a  trustee  in 
bankruptcy,  the  deceased  person  having  been  a  partner, 
and  having  both  joint  and  separate  liabilities,  it  was  held 
that  proceedings  must  be  taken  in  Bankruptcy  before  the 
administration  in  Chancery  could  go  on;  and  Lord  Justice 
James  said  (p.  218) :  *^  It  is  true  that  there  may  be  im* 
portant  questions  to  be  determined  before  it  can  be  ascer- 

•  Oompertx  ▼.  fbokf,  4  Drew.,  448;  IFalker  v.  MeeklethwaUe,  1 
Dr.  A  Sm.,  M;  Ihvua  t.  Stainbimk^  6  D.  M.  and  G.,  696;  Kin^tford 
▼.  Swwftrd,  2S  !«.  J.  (Ch.}f  413.  f  Page  894. 
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tained  how  the  distribution  is  to  be  made ;  but  tiie  Oonrt  of 
Bankruptcy  is  armed  for  that  purpose  with  every  power  of 
a  Court  of  Law  and  a  Court  of  Equity,  and  there  is  not  a 
single  question  stated  to  us^  as  an  important  and  difficult 
question  arising  in  this  matter,  which  cannot  be  litigated 
and  determined  by  that  Court  of  Bankruptcy  which  the 
legislature  has  thought  to  be  the  proper  tribunal  for  the 
determination  of  it ;  and  those  questions,  if  decided  in 
Bankruptcy,  would  come  on  appeal  before  the  same  Goort 
as  if  they  had  been  determined  in  Chancery,  that  is,  befone 
the  same  judges  sitting  under  one  name  instead  of  under 
another.  Under  these  circumstances,  I  am  of  opinion  that 
the  proper  forum  to  determine  every  one  of  these  questions 
is  the  Court  of  Bankruptcy." 

If  an  interpleader  suit  (the  object  of  which  is  to  pre- 
vent the  holder  of  money  claimed  by  two  persons  fram 
being  vexed  by  two  suits)  is  instituted  in  one  branch  of  the 
Court,  another  branch  will  stay  proceedings  in  respect  of 
the  same  matter.  Prudential  AssHrance  Company  v.  Thomas 
(L.  R.,  3  Ch.,  75)  is  a  good  example  of  an  interpleader  suit.* 

As  to  the  present  subsection,  reference  should  be  made 
to  Order  LI.,  Rule  2a  (Rules  of  the  Supreme  Court,  June, 
1876,  Rule  18),  infra. 

Shortly  after  the  commencement  of  the  Supreme  Court 
of  Judicature  Acts  a  singular  conflict  arose  between  the 
Common  Pleas  and  the  Master  of  the  Rolls  with  regard 
to  the  power  of  the  Master  of  the  Rolls  to  restrain  actions 
against  Companies  brought  in  the  Common  Pleas,  while 
petitions  for  winding  up  these  Companies  were  pending 
before  the  Master  of  the  Rolls.  An  application  having 
been  made  to  the  Common  Pleas  for  an  order  to  stay  pro- 
ceedings in  an  action  of  ejectment  brought  prior  to  the  com- 
mencement of  the  new  Acts  in  the  Common  Pleas  Division 
against  the  People's  Oarden  Company,  a  petition  to  wind 
up  which  had  been  presented  subsequently  to  the  oom- 
mencement  of  the  Acts  to  the  Master  of  the  Bolls,  the 
Common  Pleas  unanimously  refused  to  hear  it,t  on  the 
ground  that  the  application  ought  to  have  been  made  to 

*  Chute  on  Equity  under  the  Judicature  Act,  pp.  160, 161. 

t  Kinaehureh  v.  Tks  BeopUa  Garden  Company,  Limited^  1  G.  P.  P., 
45  ;  46  L.  J.  (C.  P.),  131 ;  38  L.  T.,  381 ;  24  W.  B.,  41 ;  1  Charle/M 
Cercs  (Court),  13. 
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the  Master  of  the  EoUs,  Mr.  Justice  Archibald  remarking    ^^  ^^' 

that  *^  section  85  of  the  Companies  Act^  1862,  was  still - 

IB  fiitce,  and  was  not  inconsistent  with  the  present  sub- 
lectkm."      The  Courts  however,  were    unanimously  of 
opinion  that  the  present  subsection  gave  them  the  power 
to  itay  the  action  if  they  chose.    The  Master  of  the  Bolls 
yd  that  the  application  had  been  properly  made  to  the 
€(Maunon  Pleas  Division,  and  in  order  to  mark  his  sense  of 
this,  he  allowed  the  costs  of  the  application  to  the  Common 
fleas  as  costs  in  the  winding  up.*     The  Master  of  the 
Bdls  seems  to  have  thought  that  he  had  no  jurisdiction  to 
entertain  an  application  to  restrain  any  action  in  another 
Divieian,  whether  a  winding-up  petition  was  pending  be- 
fore him  with  regard  to  a  defend^t  Company  or  not.    In 
the  case  of  Oarbutt  v.  Fawcmy  a  few  days  later,  Yice- 
Chancellor  Malins  said  that  '^  if  the  application  which  had 
be^  made  to  the  Master  of  the  Bolls,  in  Kingchurch  v. 
Tk$  People' %  Oarden  Company ^  had  been  made  to  him,  he 
would  have  granted  it."     In  Oarbutt  v.  Fau?cu8,  an  action 
OQ  a  promissory  note  was  commenced  in  the  Court  of 
Queen's  Bench,  before  the  Supreme  Court  of  Judicature 
Acts  came  into  operation.    After  the  Acts  came  into  ope- 
ration the  defendant  issued  a  writ  in  the  Chancery  Divi- 
ifxif  claiming  specific  performance  of  a  parol  agreement, 
fat  value,  not  to  sue ;  and  moved  Yioe-Chancellor  Malins 
to  direct  a  stay   of   proceedings  in   the    action  in  the 
Queen's  Bench.      The  motion   was  dismissed   by  Yice- 
Ghancellor  Malins  ynOi  costs,  on  the  ground  that  he  had 
A>  jurisdiction  to  restrain  the  action.f     This  decision  may 
tapexc  to  clash  with  the  observation  of  Yice-Chancellor 
lUiiis  already  cited,  but  the  Yice-Chancellor  drew  a  broad 
distinction  between  Kingchurch  v.   The  People's  Oarden 
Oompany,  and  Oarbutt  v.  Fatccus.    In  Kingchurch  v.  The 
Peopled  Oarden  Company j  a  petition  for  winding  up  the 
defendant  Company  was  pending  in  the  Chancery  Divi- 
lian  at  the  same  time  with  the  action  in  the    Common 
Pleaa.     In  Oarbutt  v.  Fawcus,  no  petition  for  winding  up 
had  been  presented.     The  jurisdiction  of  the  Chancery 

•  InSe  Tk§  F^opt^B  Oardm  Oomp&nyy  Zimitedy  I  Ch.  D.,  44  ;   46  L.  J. 
(Ch.),  49 ;  S4  WJL,  40 ;  1  Ohsrkv's  Oases  (Court),  19. 
t  GmrhmUr.  Htwitu,  45  L.  J.  (Oh.),  ISO ;  24  W.  R.,  91 ;  I  Ohsrley's 
(Court),  «1. 
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Aet  itrs,  Diyision  to  stay  actions  against  companies  in  the  other 
Divisions,  where  a  petition  to  wind  np  the  companies  has 
been  presented  in  the  Ghanceiy  Diyision,  was  not,  in  the 
Vice-Chancellor's  opinion,  taken  away  by  the  Supreme 
Court  of  Judicature  Acts. 

The  decision  of  Vice-Chancellor  Malins,  in  Oarbutt  v. 
Fawcus,  was  unanimously  affirmed  by  the  fidl  Court  of 
Appeal,*  but,  it  would  seem,  only  on  the  ground  that  all 
jurisdiction  to  stay  actions  in  the  other  Divisions  had  been 
taken  away  from  the  Chancery  Division  by  the  present 
subsection. 

Shortly  after  the  decision  of  the  Common  Pleas  in 
Kingchurch  v.  The  People's  Garden  Company^  the  Queen's 
Bench  Division  came  to  a  directly  opposite  conclusion  in 
Walker  v.  The  Banaghcr  Distillery  Company,  Limited, 
After  the  passing,  but  before  the  confirmation  of  a  resolu- 
tion for  the  voluntary  winding  up  of  that  Company,  the 
plaintiff  sued  the  Company,  prior  to  the  commencement  of 
the  Supreme  Court  of  Judicature  Acts,  in  the  Court  of 
Queen's  Bench  for  money  paid.  The  Queen's  Bench 
Division  stayed  proceedings  in  the  action,  but  ordered  that 
the  costs  of  the  plaintiff  in  the  action  should  be  added  to 
the  debt  due  to  him  by  the  Company.! 

A  winding-up  resolution  having  been  passed  in  Need-- 
ham  V.  The  Rivers  Protection  and  Manure  Companyy  Vice- 
Chancellor  Malins  granted  an  injunction  to  restrain  an 
action  against  the  Company  in  the  Common  Pleas,  and 
laid  down  the  general  principle  that  "  in  all  cases  of  wind- 
ing up  he  womd  act  as  if  the  Supreme  Court  of  Judi- 
cature Acts  had  not  passed."t  The  decision  of  the 
Queen's  Bench  in  Walker  v.  The  Banagher  Distillery 
Company  having  been  cited  by  the  Counsel  for  the 
plaintiff  in  the  Common  Pleas  action  against  the 
Company,  the  Vice-Chancellor  made  the  important 
statement  that  *'  the  Common  Pleas  Di\'i8ion  might, 
and,    indeed,    ought   to   have    made    an    order    staying 

♦  Oarhutt  V.  Fawcus,  1  Ch.  D.,  165 ;  46  L.  J.  (Ch.),  183 ;  33  L.  T.,  617  ; 
24  W.  R.,  89;  1  Charley's  Cases  (Court),  24. 

t  Walker  v.  The  Banagher  LUtillery  Company,  Limited,  1  Q.  B.  D.,  129 ; 
46  L.  J.  (Q.B.),  134 ;  33  L.  T.,  602 ;  1  Charley's  Cases  (Court),  31. 

X  Needham  v.  Ths  Rivera  Protection  and  Manure  Company,  I  Ch.  D.  263  ; 
46  L.  J.  (Ch.),  132;  33  L.  T.,  403;  24  W.  B.,  317;  2  Charley's  CaM 
(Court),  64. 
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the  action,  if  it  had  been  applied  to;'*  thus  reconciling  his    ^c*  ^^* 

dedsioa   with    that   of  the    Queen's   Bench  Division  in. 1 — '-  - 

Walker  v.  The  Banagher  DiatUlery  Company y  and  admitting 
the  competency  of  the  Division  in  which  the  action  was 
pending  to  stay  it,  independently  of  the  Chancery  Division. 

The  next  case  was  In  Re  The  Stapleford  Colliery  Com- 
jHwy,  Limited  J*  in  which  Vice-Chancellor  Bacon  followed 
the  precedents  set  him  by  Vice-Chancellor  Malins.  An 
Mtion  was  brought  in  the  Exchequer  after  the  commence- 
ment of  the  new  Acts  against  the  Company,  a  petition 
for  winding  up  which  had  been  presented  to  Vice-Chan- 
cellor Bacon  before  the  commencement  of  the  new  Acts. 
Rnal  judgment  was  signed  in  the  action,  execution  levied, 
and  the  sheriff  was  in  possession.  Vice-Chancellor  Bacon 
Nsoed  an  order  restraining  the  execution  and  the  sheriff. 
**The  Companies  Act,  1862,  s.  83,  was,"  he  said,  "  in  full 
force,  notwithstanding  the  passing  of  the  Judicature  Acts." 

The  case  of  In  Re  The  Morriston  Patent  Fuel  and 
Brick  Company,  Limited,  is  still  more  recent. t  In  it 
Jeesd,  M.R.,  directed  the  application  to  be  made  to  the 
Common  Pleas  Division,  in  which  the  action  was  pending ; 
stating  that  the  Judges  of  that  Division  had  reconsidered 
their  decision  in  Kingchurch  v.  The  People^ s  Garden 
Cmpany,  Limited. 

Although  the  Chancery  Division  cannot  (except,  per- 
Jwips,  where  a  winding-up  petition  is  pending  before  it), 
restrain  an  action  in  another  Division,  it  can  enforce  an 
undertaking  in  the  Chancery  Division  by  the  plaintiff  in 
the  action,  that  the  judgment,  when  signed,  shall  be  dealt 
^ith  as  the  Chancery  Division  may  direct.  X 

In  Edtcardes  v.  Noble,  a  suit  in  the  Chancery  Division 
&f  the  rescission  of  a  contract  for  the  purchase  of  land, 
^d  for  an  injunction  to  stay  an  action  for  damages,  for 
kieach  of  the  contract,  commenced  by  the  defendant 
against  the  plaintiff,  in  the  Exchequer  Division,  was 
ordered  by  Vice-Chancellor  Bacon  to  stand  over  until 
ifter  the  trial  in  the  Exchequer  Division. §  The  Vice- 
Chancellor,  however,  intimated  his  willingness  to  try  the 

•  In  Be  The  Stapleford  Colliery  Company,  Limited,  24  W.   R..  173; 
F.  N.,  1875,  p.  266  ;  I  Charley's  Cases  (Court),  3*2.    f  12  N.  C,  21. 

}  FleUker  v.  Wood,  W.  N.,  1876,  p.  16 ;  2  Charlejr's  Cases  (Court),  66. 

•  £dwtrdes  v«  Jioble,  24  W.  B.,  390 ;  2  Charley's  Cases  (Court),  71. 
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Act  W78,    action,    in    case  it  were    transferred    to   the  Chancery 
-  Division ;  and  a  Judge  of  the  Exchequer  Division  (Huddle- 

ton,  B.)}    having  remsed  to  order  the  action  there  to  be 
transferred  from  that  Division  to  the  Ohancery  Divisioii 
for  trial  before  the  Vice-Chancellor  with  the  Chancery 
suit,  the  Queen's  Bench  Division  made  the  order.* 
i  The  Queen's  Bench  Division  refused  to  stay  a  creditor's 

action  in  that  Division  pending  an  administration  suit  in 
the  Chancery  Division ;  but  agreed  to  stay  the  creditor's 
action  at  the  end  of  a  week,  if  the  decree  in  the  adminis- 
tration action  should  meanwhile  have  been  obtained.! 

Actions  against  tenants  subsidiary  to  an  action  of 
ejectment  were  stayed  by  Lush,  J.,  at  chambers,  on  an 
ex  parte  application  by  the  defendant,  by  analogy  to  the 
Chancery  practice.! 

An  action  in  detinue  for  bonds,  part  of  the  estate, 
brought  by  the  executor,  was  stayed  by  Quain,  J.,  at 
chambers,  on  account  of  a  suit  for  the  administration  of 
the  estate  having  been  commenced  by  the  defendants  in  the 
Chancery  Division.  § 

An  action  against  a  company  was  stayed  by  Quain,  J.,  at 
chambers,  at  the  instance  of  the  official  uquidator,  where  the 
defendant  company  had  gone  into  voluntary  liquidation.  J 

Proceedings  were  stayed  by  Lindley,  J.,  at  chambers, 
in  an  action  on  two  solicitors'  bills  of  costs,  commenced 
before  the  1st  of  November,  1875,  on  the  defendant  agreeing 
to  withdraw  all  his  defence^  except  as  to  the  costs  being 
taxed,  and  paying  the  plaintiff's  costs  of  action  subsequent 
to  the  writ,  and  the  cost  of  the  application.^ 

The   proceedings  were    stayed    by    Archibald,   J.,   at 

chambers,  in  an  action,  on  payment  into   court  of  the 

amount  claimed,  the  defendant  having  brought  a  Chancery 

'■  1  suit  against  the  plaintiff  for  an  account.** 

'  ♦  Edwardea  v.  NobU,  Timet,  Monday,  March  27th,  1876 ;  2  Charley's 

Cases  (Court),  72. 
t  Harmon  v.  Harman,  Timet,  Monday,  March  27th,  1876  ;    2  Charley's 
I  i  ;  Cases  (Court),  74. 

t  BUwitt  V.  Bowling,  1  Charley's  Cases  (Chambers),  7. 
§  Geoghegan  v.  Domer,  1  Charley's  Cases  (Chambers),  8. 
g  Moore  v.  The  Ciiy  and  County  Bank,  1  Charley's  Cases  (C^iambersK 
10 ;  Owent  v.   The  Steam  Coal  Company,  1  Charley's  Cases  (Ghambers)^ 
11,  S.P. 


If  2  Charley's  Cases  (Cliambers),  3. 

**  Kevert  v.  MicheQ,  2  Charley's  Gases  (Chambers},  4. 
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Aa  tpplicatioQ  for  a  stay  of  proceedings  in  an  action    ^^  j^^* 

of troreraffainst executors  for  goods  sold  by  them  under, ! — ! — 

SB  Older  ^  the  Court,  while  an  administration  suit  was 
peodingy  was  refused  by  Quain,  J.* 

An  action  will  not  be  stayed  in  order  to  enable  the 
delfendant  to  found  a  counterclaim  on  the  possible  future 
dkhonouring  of  a  bill  given  by  the  plaiintiff  (per  Quain, 
J^tt  chambers).! 

As  to  staying  proceedings  in  a  Common  Law  action  in 
order  to  refer  for  taxation  of  costs  in  suit,  see  per  Lush,  J., 
1  Charley's  Gases  (Chambers),  6. 

Tice>Chancellor  Malins  has  expressed  his  dissatisfac- 
tm  with  the  system  of  firranting  injunctions  at  chambers 
when  the  Courts  are  sitting.  By  analogy  to  the  former 
Cbanoery  |Hractice,  the  Judges  of  the  new  tribunals  ought 
Bot,  he  considered,  to  grant  injunctions  at  chambers  when 
the  Courts  were  sitting.t 

It  has  been  decided  that  the  jurisdiction  of  the  Court  of 
Bankraptcy  to  restrain  actions  against  trustees  in  bank- 
nptcv  is  unaffected  by  the  present  8ub8ection.§  But  see, 
per  italins,  V.C.,  in  Jenney  v.  BelL\\ 

See,  further,  as  to  this  subsection,  Dawkina  v.  Prince 
Edward  of  8ax€^Weimar.% 

Subsection  (6)  binds  the  judges  to  take  judicial  notice  of 

kgal,  customary,  and  statutory  rights,  claims  and  liabilities, 

bat  ooly  "  subject  to  the  aforesaid  provisions  for  giving  effect 

to  equitable  rights  and  other  matters  in  equity."     The  full 

laeaning  of  the  subordinate  position  in  which  the  Common 

Law  is  placed  by  the  section  can  only  be  apprehended  by 

referring  to  subsection  (11)  of  section  25 — "The  Rules  of 

Sqpiity  shall  prevaiL"    This,  no  doubt,  is  the  dominating 

idea,  not  merely  of  this  section,  but  of  the  whole  Act  ** 

♦  Wotd  V.  Wakejieid,  1  Charley's  Caaes  (Chambers),  9. 

t  F^rmke*  v.  Bretlon^  1  Charley's  Cases  (Chambers),  9. 

J  Enyluh  V.  the  Vestry  vf  Oamderwell,  W.  N.,  1876,  p.  266 ;  1  CSiarley's 
Qmbs  (Court),  M. 

I  JSr  FarU  Ditton,  In  Re  Woode,  Ch.  D.,  557 ;  45  L.  J.  (Bankruptcy), 
Si ;  34  L.  T.,  109;  24  W.R.,  289  ;  2  Charley's  Cases  (Court),  66.  See, 
farther,  as  to  subsection  (5),  Modgeon  ▼.  Forater,  12  N.  C,  64. 

I  2  Ch.  D.,  547.    %  1  Q.B.  D.,  499 ;  46 L.J.  (Q.B.),  567 ;  24  W.R., 670. 

—  The  marginal  note  to  this  section  runs,  **  Law  and  Equity  to  be  con- 
cnrrently  administered.*'  To  fill  oat  its  full  meaniogt  however,  it  is 
niciMiiy  to  add,  "  Proyided  always^  that  Law  follows  ISquity,  whenever 
^juBf  don't  eonxsary 
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Act  187S, 
1.  24. 


Sabsection  (7).  See  the  remarks  on  this  subsection, 
supra,  p.  43.  "  I  consider  this/*  said  Kelly,  C.B.,  '*  to  be 
one  of  the  most  salutary  enactments  in  the  Judicature 
Acts."* 

Where,  pending  proceedings  in  the  Probate  Division  to 
determine  the  validity  of  a  will,  an  action  was  commenced 
in  the  Chancery  Division  for  the  appointment  of  a  receiver 
over  the  testator's  realty,  the  Master  of  the  Bolls  trans- 
ferred the  action  in  the  Chancery  Division  to  the  Probate 
Division,  to  avoid  multiplicity  of  suits.f 

N.B.  The  student  who  is  desirous  of  obtaining  a  compre- 
hensive view  of  the  effect  of  this  section  and  section  25 
upon  the  systems  of  legal  and  equitable  jurisprudence  wnll 
do  well  to  procure  "  Equity  under  the  Judicature  Act,"  by 
Mr.  Challoner  W.  Chute,t  Lecturer  to  the  Incorporated 
Law  Society. 


Section  25. — Rules  of  Law  upon  certain  points. 

And  whereas  it  is  expedient  to  take  occasion  of 
the  union  of  the  several  Courts  whose  jurisdiction 
is  hereby  transferred  to  the  said  High  Court  of 
Justice  to  amend  and  declare  the  law  to  be  here- 
after administered  in  England  as  to  the  matters 
next  hereinafter  mentioned :  Be  it  enacted  as 
follows : — 


Administration  of  Assets  of  Insolvent  Estates. 

(1.)  In  the  adminUtration  by  the  Court  of  the  ateeti  of  any  person  who 
may  die  after  thepauing  of  this  Aet^  and  whose  estate  may  prove  to 
be  insufficient  for  the  payment  in  full  of  his  debts  and  liabilities^  the 
same  rules  shall  prevail  and  be  observed  as  to  the  respective  rights  of 
secured  and  unsecured  creditors^  and  as  to  debts  and  liabilities  provable, 


*  In  The  Manchester  Sheffield  and  Lincolnshire  Railway  Company  and 
The  London  and  North  Western  Railway  Company  v.  Brooks,  25  W.  R., 
4ia ;  2  Ex.  D.,  243 ;  46  L.  J.  (Ex.),  244  ;  36  L.  T.,  163. 

t  Barr  v.  Barr,  W.  N.,  1876,  p.  44  ;  2  Charley's  Caaes  (Court),  76. 

X  London:  Butterwortha,  7,  Fleet  ^>troet,  1874. 
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udat  to  the  vaiuatioH  of  annuities  atid  future  or  contingent  liabilities.     Act  1873, 

rupectivefyj  as  may  be  inforeefor  the  time  being  under  the  law  of  Bank-  '^      ' 

ruptey  wUh  respect  to  the  estates  of  persons  adjudged  bankrupt;  and 
all  persons  icho  in  any  such  case  would  be  entitled  to  prove  for  and 
rteeive  ditidcnds  out  of  the  estate  of  any  such  deceased  person  may  come 
in  under  the  decree  or  order  for  the  administration  of  such  estate  and 
meUcs  such  claims  against  the  same  as  they  may  respectively  be  entitled 
to  by  virtue  of  this  Act. 

Statutes  of  Idmitation  inapplicable  to  Expi^ess 

Trusts. 

(2.)  No  claim  of  a  cestui  que  trust  against  his 
trustee  for  any  property  lield  on  an 
express  trust,  or  in  respect  of  any  breach 
of  such  trust,  shall  be  held  to  be  barred  by 
any  Statute  of  Limitations. 

Equitable  Wastes. 

(3.)  An  estate  for  life  without  impreachment 
of  waste  shall  not  confer  or  bo  deemed  to 
have  conferred  upon  the  tenant  for  life 
any  legal  right  to  commit  waste  of  the 
description  known  as  equitable  \vaste, 
unless  an  intention  to  confer  such  right 
shall  expressly  appear  by  the  instrument 
creating  such  estate. 

Merger. 

(4f.)  There  shall  not,  after  the  commencement 
of  this  Act,  be  any  merger  by  operation  of 
law  only  of  any  estate,  the  beneficial 
interest  in  which  would  not  be  deemed  to 
be  merged  or  extinguished  in  equity. 
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^»  iV*      /S^mfe  for  Possession  of  Zand  hy  Mortgagors. 

(5.)  A  mortgagor  entitled  for  the  time  being 
to  the  possession  or  receipt  of  the  rents 
and  profits  of  any  land  as  to  which  no 
notice  of  his  intention  to  take  possession 
or  to  enter  into  the  receipts  of  the  rents 
and  profits  thereof  shall  hare  been  given 
by  the  mortgagee,  may  sue  for  such  pos- 
session, or  for  the  recovery  of  such  rents 
or  profits,  or  to  prevent  or  recover  damages 
in  respect  of  any  trespass  or  other  wrong 
relative  thereto,  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him 
jointly  with  any  other  person. 

Assignment  of  Debts  a/nd  Choses  in  Action. 

(6.)  Any  absolute  assignment,  by  writing 
under  the  hand  of  the  assignor  (not  pur- 
porting to  be  by  way  of  charge  only),  of 
any  debt  or  other  legal  chose  in  action,  of 
which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have 
been  entitled  to  receive  or  claim  such  debt 
or  chose  in  action,  shall  be,  and  be  deemed 
to  have  been  efiectual  in  law  (subject  to 
all  equities  which  would  have  been  entitled 
to  priority  over  the  right  of  the  assignee 
if  this  Act  had  not  passed),  to  pass  and 
transfer  the  legal  right  to  such   debt  or 
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notice,  and  all  legal  and  other  remedies 
for  the  same,  and  the  power  to  give  a  good 
dischai^  for  the  same,  without  the  con- 
currence of  the  assignor :  Provided  always, 
that  if  the  debtor,  trustee,  or  other  person 
liable  in  respect  of  such  debt  or  chose  in 
action  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or 
any  one  claiming  under  him,  or  of  any 
other  opposing  or  conflicting  claims  to 
such  debt  or  chose  in  action,  he  shall  be 
entitled,  if  he  think  fit,  to  call  upon  the 
several  persons  making  claim  thereto  to 
interplead  concerning  the  same,  or  he  may, 
if  he  think  fit,  pay  the  same  into  the  High 
Court  of  Justice  under  and  in  conformity 
with  the  provisions  of  the  Acts  for  the 
Relief  of  Trustees. 

Stipulations  not  of  the  Essence  of  Contracts. 

(7.)  Stipulations  in  contracts,  as  to  time  or 
otherwise,  which  would  not  before  the 
p^ing  of  this  Act  have  been  deemed  to  be 
or  to  have  become  of  the  essence  of  such 
contracts  in  a  Court  of  Equity,  shall 
receive  in  all  Courts  the  same  construction 
and  effect  as  they  would  have  heretofore 
received  in  equity. 

Injunctions  and  Receivers. 
(S.)  A  mandamus  or  an  injunction   may  be 
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^®i  S'*'  granted  or  a  receiver   appointed   by  an 

interlocutory  Order  of   the  Court  in  all 

cases  in  which  it  shall  appear  to  the  Court 
to  he  just  or  convenient  that  such  Order 
should  he  made ;  and  any  such  Order  may 
he  made  either  unconditionally  or  upon 
such  terms  and  conditions  as  the  Court 
shall  think  just ;  and  if  an  injunction  is 
asked,  either  before,  or  at,  or  after  the 
hearing  of  any  cause  or  matter,  to  prevent 
any  threatened  or  apprehended  waste  or 
trespass,  such  injunction  may  be  granted, 
if  the  Court  shall  think  fit,  whether  the 
person  against  whom  such  injunction  is 
sought  is  or  is  not  in  possession  under 
any  claim  or  title  or  otherwise,  or  (if  out 
of  possession)  does  or  does  not  claim  a 
right  to  do  the  act  sought  to  be  restrained 
under  any  colour  of  title;  and  whether 
the  estates  claimed  by  both  or  by  either  of 
the  parties  are  legal  or  equitable. 

Damages  by  Collisions  at  Sea. 

(9.)  In  any  cause  or  proceeding  for  damages 
arising  out  of  a  collision  between  two 
ships,  if  both  ships  shall  be  found  to  have 
been  in  fault,  the  rules  hitherto  in  force 
in  the  Court  of  Admiralty,  so  far  as  they 
have  been  at  variance  with  the  rules  in 
force  in  the  Courts  of  Common  Law,  shall 
prevail. 
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(10.)  In  questions  relating  to  the  custody  and 
education  of  infants  the  Rules  of  Equity 
shall  prevaU. 

Cases  of  conflict  not  enumerated. 

(11.)  Generally  in  all  matters  not  hereinbefore 
particularly  mentioned,  in  v^hich  there  is 
any  conflict  or  variance  between  the  rules 
of  Equity  and  the  rules  of  the  Common 
Law  with  reference  to  the  same  matter, 

THE  RULES  OF  EQUITY  SHALL  PEBVAIL. 

Subsection  (1)  of  this  section  was  repealed  in  Committee 
on  the  Amending  Act,   on  the  motion  of  Mr.  (now  Sir 
Henry)    Jackson,    Q.O.,   and  the    following    subsection 
(which  now   forms  subsection  (1)  of  section  10  of  that 
Act)  was  substituted  for  it : — "  In  the  administration  by 
the  Court  of  the   asssets    of  any  person  who  may  die 
after  the  [commencement^  of  this  Act,  and  whose  estate 
may  prove  to  be  insufi&cient  for  the  payment  in  full  of 
ins  debts  and  liabilities,  [and  in  the  winding  up  of  any 
company  under  the  Companies  Acts,  1862  and  1867,  whose 
assets  may  prove  to  be  insufficient  for  the  payment  of  its 
debts  and  Habilities,  and  the  costs  of  winding  up,]  the  same 
rules  shall  prevail  and  be  observed,  as  to  the  respective 
rights  of  secured  and  tmsecured  creditors,  and  as  to  debts 
and  liabihties  provable^  and  as  to  the  valuation  of  annui- 
ties  and    future  and   contingent  liabilities  respectively, 
as  may  be  in  force  for  the  time  being,  under  the  law  of 
Bankruptcy,  with  respect  to  persons  adjudged  bankrupt ; 
and  all  persons  who  in  any  such  case  would  be  entitled  to 
prove  for  and  receive  dividends  out  of  the  estate  of  any 
sach  deceased  person,  [or  out  of  the  assets  of  any  such 
company],  may  come  in  under  the  decree  or  order  for  the 
administration  of  such  estate,  [or  under  the  winding  up  of 
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Act  ItTS,     gach  company  J  and  make  sach  claims  against  the  same  91 


•.  u 


they  may  respectiyely  be  entitled  to  by  Tirtne  of  thif 
Act.'** 

It  will  be  seen  that  the  effect  of  this  Amendment  is  to 
destroy  the  rale  in  Keliock's  Cau^i  as  laid  down  by  the 
Lords  Justices  of  Appeal  in  Chanceryt : — "  When  a  com- 
pany  is  being  wound  up  under  the  Companiea  Act,  1862, 
a  cmlitor  holding  security  is  entitled  to  prove  for  the  whole 
amount  that  is  due  to  him,  and  not  merely,  as  in  bonk- 
ruptcy,  for  the  balance  remaining  due  after  realising  oi 
valuing  his  security/'  Henceforth  the  rdes  in  Bank- 
ruptcy ^^as  to  the  respective  rights  of  secoied  and  un- 
secur^  creditors^  and  other  debts  and  liabilities  provable] 
and  as  to  the  valuation  of  annuities  and  future  and  con- 
tingent liabilities  respectively "  will  be  made  applicabk 
'*  in  the  winding  up  of  any  company  under  the  Companief 
Acts,  1862  and  1867,  whose  assets  may  prove  to  Ik 
insufficient/'  just  as  in  this  subsection,  as  originall} 
passed  in  1873,  these  rules  were  made  applicable,  ''in  thf 
administration  by  the  Court  of  the  assets  of  any  person. 
whose  estate  may  prove  to  be  insufficient." 

See,  further,  the  note  to  s.  10  of  the  Amending  Aei 
tff/ra,  and  the  cases  there  cited. 

The  learning  upon  the  subject-matter  of  subsection  (2] 
will  be  found  fully  explained  in  Darby  and  Bosanquet  od 
the  Statutes  of  Limitation,  Part  lY.,  Chapter  II.,  and 
Part  Y.,  Chapter  XIX. ;  Brown  on  the  Law  of  Limitation, 
pp.  288-301,  and  496-501;  Charley  on  the  Heal  Pro 
perty  Acts,  1874,  1875,  and  1876  (3id  edition),  pp 
57-63;  Dart's  Yendors   and  Purchasers,   351,  352  (4tl 

edition.)  § 

The  law  is  thus  briefly  stated  in  Spence  on  the  Equitabl< 
Jurisdiction n  : — "  As  between  the  cestui  que  trust  and  trus- 
tee, imless  the  trustee  be  such  by  implication  or  constructioi 
of  law  only,  the  Statute  of  Limitations  does  not  apply ;  ih< 
trustee  can  only  discbarge  bimsself  by  accounting  to  hii 

*  Tho  words  added  to  the  section  by  Sir  Henry  Jackson  are  endosec 
in  brackets. 

t  3  L.R.  (Ch.  App.),  769.    June,  18S8. 

X  Lord  Hatherley  and  Sir  C.  J.  Selwyn. 

]  See  Obee  y.  BUkop,  1  D.  F.  and  J.,  137;  Burdick  v.  Garriek^S'U  R 
(Ch.  App.),  238. 

y  Vol.  2,  p  48 
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eethM  que  trust[ent']  in  sudi  maimer  as  the  Oourt  shall    ^^  ^^'t 
eoDsider  that  he  oagnt  to  have  done/'  ' 

The  learning  npon  the  subject-matter  of  subsection  (3) 
will  be  found  fully  explained  in  the  notes  to  the  case  of 
6fftt  Y.  Cottony  in  White  and  Tudor's  Leading  Oases  in 
Equity,  Waste,  pp.  697-767  (4th  Edition) ;  and  TooPs 
Esflay  on  Waste,  oc.,  Chapter  I.* 

Lord  Selbome,  0.,  when  introducing  the  present 
niMsare,  thus  sunmiarised  this  subsection : — 

^The  distinction  between  l^al  and  equitable  waste  is  to 
be  done  away  with.*'t 

The  leamingon  this  subject  is  thus  summarised  in  Spence 
oa  the  Equitable  Jurisdiction  X  : — 

^  A  tenant  for  life  without  impeachment  of  waste,  will  be 
rwknined,  though  having  a  legal  right  so  to  do,  from  what 
has  been  termed  malicious,  extravagant  or  humorsome 
waste,  for  instance,  the  total  destruction  of  a  wood  or 
coppice.  So  he  will  be  restrained  from  cutting  down  trees 
planted  or  left;  standing  for  ornament,  whether  really  or 
nncifdlly  ornamental,  but  not  merely  because  they  may  be 
Teally  ornamental ;  and  the  protection  extends  not  only  to 
tieea  about  the  mansion,  but  to  those  in  rides  and  avenues, 
and  to  trees  or  clumps  of  trees  wheresoever  growing  and 
tlxmgh  at  a  considerable  distance,  if  planted  and  intended 
for  ornament,  and  though  planted  by  himself.  It  makes 
no  diffarence  that  the  original  mansion  house  is  pulled 
down,  another  may  possibly  be  built  for  the  sake  of 
tke  trees."  It-is  inmiaterial  that  '^  the  inheritance  may 
ksTe  been  actually  improved  '*  by  the  equitable  waste.§ 

A  tenant  in  tail  after  possibility  of  issue  extinct,  although 
mimpeadiable  of  waste,  is  within  the  principle  of  equitable 
waste.  And  so,  also,  is  a  tenant  in  fee  with  an  executory 
derise  over. 

The  learning  on  the  subject-matter  of  the  4th  sub'^ection 
will  be  found  carefully  explained  in  Vol.  III.  of  Preston's 

*  See  Vane  y.  Lard  Barnard,  2  Vem.,  738;  MarquU  of  Dawmhire  t. 
Imdy  SmndyM,  6  YesBj,  107. 

t  Hmaard's  Fuliamentary  DelMtes,  8rd  Series,  yoI.  214,  page  360. 

X  Vol.  2,  pages  671,  672. 

I  LetcU  BowUi^s  Can,  11  Ck>.,  79;  WiUianu  t.  Willianu,  15  Yos.,  428  ; 
12  East,  209  ;  AttomBy-Qeneral  v.  Dttke  of  Marlborough,  3  Madd.,  538  ; 
AhrakiUT.  1Mb,  281iow.,  69;  2Freem.,  62 ;  Afum,  2  Freem.,  278;  Cooke 
T    WTkaney,  I  Eq.  Oa.  AVr.,  400. 
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*"*  in?*'     I'l'^^'iseoD  Conveyancing;  Mayhew  on  the  Law  of  Merger,' 

'-'.-    and  Spence  on  the  Equitable  Jurisdiction.   The  inexorable 

application  of  tho  doctrine  of  merj^cr  at  the  Common  Ijaw 
mriy  be  illustrated  by  tlie  case  of  Stephens  v.  Bridget,^ 
decided  by  Sir  John  teach,  V.C.,  in  1831.  There  a  term 
waa  created  in  1720  for  1,000  years.  Another  term  for 
fiOn  years  was  created  in  1725.  The  persons  possessed  of 
the  terra  for  1,000  years  took  an  assignment  of  the  term  of 
600  years  and  assigned  both  these  terms  to  certain  trustees 
for  sale.  Tho  trusteea  put  up  the  term  for  1,000  years  for 
sale,  as  "an  absolute  irredeemable  term  of  1,000  years." 
On  an  objection  to  the  title  taken  by  a  purchaser,  the 
Vice-Chancellor  of  England  decided  that  the  trustees 
having  united  in  them  tho  tcrmof  1,000  years,  and  the  right 
to  tho  reversionary  term  of  500  years  the  term  of  1,000 
years  was  merged  in,  or  swallowed  up  by,  the  reversionary 
term  for  500  years,  and  the  trualees  had,  therefore,  no  term 
of  1,000  years  to  sell !  He  declined  to  say  what  view  a 
Court  of  Equity  might  take  of  the  matter  under  the  circum- 
stances, as  he  was  only  called  upon  to  decide  whether  the 
vendor  of  f  ho  term  of  1,000  years  could  make  a  good  title  in 
law.  Ifscemsstrangethat  atermof  l,000yearsshouldmerge 
in  a  terra  of  -500  years,  but  such  is  the  law  of  the  land. 
Mr,  Spence  observes : — The  principle  of  law  is  that  a 
term  merges  by  union  with  the  inheritanoe,!  whether  the 
interest  in  tho  reversion  be  absolute,  or  only  for  a  limited 
jicriod ;  but  upon  this  subject  the  Court  of  Chancery  ik 
not  guiilod  by  the  rules  of  law."§  Equity  is  guided  by 
lilt  iiitrnfion,  actual  or  prrsiiniei/,  of  Ike  person  in  irhom  the 
iiifiivifn  arc  united. |j  Equity  will  also  relieve  against  the 
merger  of  a  term  in  cases  oi  fraud,  or  in  order  to  do  com- 
jditi"  j'tialice  to  the  beneficial  owner  of  the  tei-m.  See  as  to 
il  ustrationa  of  these  two  points,  temp.  Car-  II.,  Danhy  v. 
J)ttnbij,%  Saunders  v.  Bourn/ord.**  The  doctrine  of  Equity 
ihat  the  intention  of  the  person  in  whom  the  interests 

•  K-i:  yune  T.  TencorCh,  3  Swanat.,  60S. 

t  SlndA  and  Geld.,  66.     Aba  see  Bi^Mf  v.  Soiolham,  Cm.  Eli*.,  SOS. 

;  It  should  bp  "  the  rcTcreion."     Seo  tho  judginent  of  Lench,  V-C. 

i  Forb'e-  V.  Moffat,  18  Vofl.,  390. 

II   Per  Sir  WiUiam  Grant,  M.a.in  F-mtUi  v.  Itajal,  >ibi  lupra, 

li  Finch  Bap.,  220,  ••  finch  Kcp.,  421. 
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«re  united  is    to  be   regarded  is  forcibly  illustrated  by    -^^  g^*' 

tie  cases  relative  to  the  payment  off  of  charges  by  the  — ^- 

lenant  in  possession.  Where  debtor  and  creditor  become 
tbe  same  person  there  is  in  law  an  immediate  merger 
«  extinguishment  of  the  debt.*  Equity  holds  that  where 
« tenant  in  fee  or  a  tenant  in  tail  in  possession  pays  off 
a  charge  upon  his  estate,  the  charge  is  merged  in  the 
estate,  unless  he  unequivocally  shows  his  intention  that  it 
shall  not  be  merged.  On  the  other  hand,  if  a  tenant  for 
iife  pays  off  a  diarge  upon  the  estate  out  of  his  own 
money,  the  burden  of  proof  is  upon  those  who  allege  that, 
in  paying  off  the  charge,  he  intended  to  exonerate  the 
estate.  A  tenant  in  tail  without  power  of  alicnationf 
vii  a  tenant  in  fee  with  an  executory  devise  overt 
fitand,  in  this  respect,  on  the  same  footing  as  a  tenant  for 
life. 

Parol  evidence  will  be  admissible  to  show  theobject  which 
the  tenant  for  life  had  in  view  in  paying  off  the  charge.  § 

If  a  trust  estate  merge  at  law  in  a  beneficial  one,  equity 
will  not  allow  the  merger  to  destroy  the  trust,  or  prejudice 
the  rights  of  the  cestui  que  trust,  \\  but  will  decree  posses- 
ion of  the  lands,  for  the  time  that  the  estate  is  merged,  to 
the  beneficial  owner  as  against  the  trustee  and  all  persons 
churning  under  him,  or  will  decree  a  conveyance,  as  the 
circomstances  of  the  case  may  require.^ 

The  learning  upon  the  subject-matter  of  subsection  (5) 
irill  be  found  in  Coote  upon  Mortgages ;  Fisher  on  Mort- 
gages ;  Miller  on  Mortgages ;  White  and  Tudor's  Leading 
Cttea,  Notes  to  Thornborough  v.  JSaker ;  and  Spence  on  the 
^Qoitable  Jurisdiction. 

The  position  at  the  Common  Law  of  a  mortgagor  left  in 
possession  of  the  mortgaged  premises  by  the  mortgagee,  is 
thia  described  by  Mr.  Spence : — '^  He  only  holds  them 
by  the  will  or  permission  of  the  mortgagee,  who  may, 

'  P^  Lord  Longhboronghy   in  Lord  Compton  t.    Oxenden,    2    Yes. 
Jo.,  263. 
t  Shnwsbwy  t.  Shrewthury,  1  Yes.  Jan.,  227. 
\  DrmhwaUr  t.  Coomhe^  2  Sim.  and  St.,  340. 
}  AttUy  T.  Miller,  1  Sim.,  29S ;  Burr$ll  v.  Earl  of  Egrenwnt,  7  Beay., 

1  H^pkim  T.  Hopkim,  1  Atk.,  692;  X#tf*f  Com,  3  Loo.,  1 10. 
f  S^  Nurm  t.  Ttrw^rik,  8  Swanst.,  008. 
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by  ejeotment  and  without  notice,  recover  the  possessioD 
.  against  him  or  against  his  tenant  under  a  tenancy  created 
subsequently  to  the  mortgage,  and  he  is  not  even  entitled, 
to  reap  the  crop,  in  which  respect  the  mortgagor  is  in  a 
worse  condition,  as  regards  his  possession,  than  a  tenant  at 
will/'  In  equity,  however,  "  the  mort^gee  who  sufEm 
the  mortgagor  to  remain  in  possession,  is  not  entitled  to 
call  on  the  mortgagor  to  account  for  the  rents  he  has 
received*  though  the  mortgaged  property  may  have 
become  an  insufficient  security ;  nor  even,  as  it  seems,  for 
rents  which  have  been  received  by  the  mortgagor  after 
notice  to  the  tenants  to  pay  their  rents  to  the  mortgagee/'f 

But  the  more  recent  work  of  Mr.  Fisher  lays  down} 
that  ^^  the  legal  mortgagee,  who  gives  notice  to  tiie  tenant 
to  pay  him  the  rent,  becomes  entitled  to  the  rent  which  i& 
due  at  the  date  of  the  notice,  as  well  as  to  that  which 
acciiies  afterwards,  whether  the  lease  be  made  before  or 
after  the  mortgage,  for  in  the  one  case  the  lease  is  void 
against  the  mortgagee,  and  in  the  other  notice  of  the 
mortgage  to  the  tenant  operates  as  an  attornment  by 
him." 

The  present  subsection  gives  the  mortgagor  in  posses- 
sion, up  to  the  time  when  the  mortgagee  gives  notice  of 
his  intention  to  take  possession,  power  to  sue  for  the  rent  in 
his  own  name,  instead'  of  resorting  to  the  roundabout  method 
of  suing  in  the  name  of  the  mortgagee.  That  nice  ques- 
tions might  arise  as  to  the  authority  of  the  mortgagor  to 
use  the  name  of  the  mortgagee,  may  be  gathered  from  the 
oases  of  Treni  v.  Hunt,^  and  Snell  v.  Fiiich.^ 

As  the  punctual  payment  of  interest  to  the  mortgagee 
must  largely  depend  on  the  punctual  receipt  of  the  rent  by 
the  vuNTtgagor,  it  is  for  the  manifest  benefit  of  both  parties 
that  the  mortgagor  should  be  entitled  to  sue  without  delay. 

There  is  a  proviso  at  the  aid  of  this  subsection :  '*  Unless 
the  cause  of  action  arises  upon  u  lease  or  other  contract 
made  by  him  jointly  with  any  other  person."  It  ie  ap- 
prehended that  thi3  merely  means  that  the  mortgagor 


-■   n  n  m 


•  TurJeington  v.  Kearman^  Uo.  and  G.,  48. 

t  2  Spencc  on  the  E(|uitablo  Jurisdietiun,  pp.  646,  647. 

X  2  Fiaher  on  Mortgagefl,  tod  adition.  p.  867. 

^  9  Ex.,  14.  ^  13  C.  B.  P^.S.),  661. 
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emnoi  me  ^*  in  his  own  name  only ''  npon  a  joint  demise 
or  joittt  eootract^  his  co-lessor  or  oo-oontractor  must  join. 

The  learning  on  the  subject-nuitter  of  subsection  (6) 
wiD  be  fixmd  in  2  White  and  Tudor's  Leading  Cases,  Notes 
to  Warnuiey  t.   Ladif  Tat^eld ;    2  Spence's  Equitable 


Aet  1S7S, 
s.  86. 


This  subsection  contains  a  most  salutary  change  in  the 
law,  by  importing  into  it  the  equitable  doctrines  reepeo- 
to^  the  assignmeDt  of  debts,  and  other  legal  choses  in 
aetioo.  '*  The  great  wisdom  and  policy  of  the  sages  and 
{oonders  of  our  law/'  in  pronouncing  things  in  action 
to  be  not  assignable  (so  much  vaunted  by  Lord  Coke'*'). 
VM  happily  treated  as  '*  foolishness  "  by  the  ''  sages  and 
founders  "  of  the  Equitable  Jurisdiction.f 

Mr.  Ohuteyt  in  his  kindly  way,  making  things  pleasant 
ill  round,  has,  however,  a  good  word  to  say,  even  for  the 
CooiiBon  Law  doctrine  in  l£is  ease : — 

''We  can  easily  perceive  that  in  this  particular  the 
Common  Law  rule,  that  nothing  should  be  assignable  which 
ooold  not  be  assigned  by  actual  delivery,  was  preventive  of 
frioi ;  thus,  in  the  case  of  goods,  every  one  could  see  who 
was  the  owner  of  them  by  seeing  in  whose  possession  they 
were ;  and  even  in  the  case  of  lands,  though  the  title-deeds 
sight  prove  no  more  than  a  life  teijancy  in  the  holder 
dioeoi;  still  to  that  extent  the  possession  of  the  deeds 
pro? ed  ownership ;  but  when  Equity,  no  doubt  to  the  great 
cmvenienoe  and  advantage  of  ccnnmeroe,  introduced  the 
principle  of  allowing  choses  in  action  and  equitable  interests 
to  be  asaigned  in  Equity,  it  is  dear  that  a  road  was  qpened 
bt  a  new  kind  of  miud.  Li  the  case  of  most  choses  in 
istioo  there  is  no  badge  of  ownership  by  which  it  can  be 
faiowB  whether  there  has  oe  has  not  been  a  transfer,  and 
tiraa  it  ia  easy  to  see  how  the  assignnient  of  choses  in  action 
aai  ef  eqaitable  estates,  being  abstractions  not  capable  of 
aeliial  phynoal  possession,  as  is  the  case  with  owncrahip  of 
penooal  chattels,  and  even  (through  the  title-deeds)  of  real 
prapcrCy,  opens  tfie  way  to  £niiid  upon  third  parties.' 


9X 


t's  Cati,  10 Co.,  Al. 

t  **  The  OoorU  of  ChAiioery  from  the  earliest  times  thought  the  Common 
Uv  dodiiM  IM  fltom  tor  «•  to  adopt."  ikdl0r,J.,tBifMt#rT,ift«rr,4 
T.  R^  MO. 

I  Eqintj  imder  the  Judicature  Act,  pp.  (7,  it. 
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^«^  ^*73,        It  -^lU  be  perceived  that  the  language  of  subsection  (6) 

_  *' 1 is  very  guarded.    In  order  that  a  legal  chose  in  action  may 

become  legally  assignable,  (1)  the  assignment  must  be  an 
**  absolute  "  one ;  (2)  it  must  bo  "  by  "writing  imder  the 
hand  of  the  assignor ;  "  (3)  it  must  not  "  purport  to  be  by 
way  of  charge  only ;  "  and  (4)  "  express  notice  in  writing  " 
of  the  assignment  must  be  '^  given  to  the  debtor,  trustee, 
or  other  person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  the  chose  in  action."  Even 
when  all  these  formalities  have  been  scrupulously  observed, 
the  assignee  will  only  take,  "  subject  to  all  equities  which 
would  h'ave  been  entitled  to  priority  over  "  his  "right,  if 
the  Act  had  not  passed ; "  and  he  may  find  himself  involved, 
under  the  proviso  at  the  end  of  the  subsection,  in  an 
interpleader  action  with  "  the  assignor,  or  any  one  claiming 
under  him,"  or  "  any  other  *'  claimant. 

The  assignment  must  'be  in  writing,  signed  by  the 
assignor,  although  in  equity  the  assignment  might  have 
been  by  parol.* 

The  chief  advantage  which  the  assignee  will  derive  from 
the  change  in  thelaw  will  be  that "  alllegal  remedies"  will  be, 
ipso  facto,  fransferred  to  him  at  the  same  time  with  the  chose 
in  action,  and  he  will  be  able  to  "  give  a  good  discharge  " 
for  the  chose  in  action  to  **  the  person  from  whom  the 
assignor  would  have  been  entitled  to  claim  "  it,  and  this 
"  without  the  concurrence  of  the  assignor."  "  Exceptions  " 
have  been  gradually  "eating  up  the  rule,"  that  a  chose  in 
action  is  not  assignable  at  Common  Law,  but  still  tho  old 
doctrine  left  its  uncomfortable  traces  in  the  requirements 
that  the  assignee  of  the  chose  in  action,  cg.y  of  a  bond 
debt,  could  only  sue  by  power  of  attorney  in  the  name  of 
the  assignor,  or  origiual  creditor.  The  legislature  has 
at  length  acted  on  the  view  of  Mr.  Justice  Buller : — ''  I 
see  no  use  or  convenience  in  preserving  that  shadow  when 
the  substance  is  gone."  The  assignee  of  abend  debt  will 
now  be  able  to  sue  in  his  own  name. 

The  most  important  ceremony  to  be  performed  by  the 
assignee,  in  order  to  perfect  his  title,  is  to  give  notice  in 

*  Per  Lord  Mansfield,  C.  J.,  in  H$athY.  Sail,  4  Taunt., '328;  2  Bo«e, 
271. 
"  t  J^4ui€r  V.  MiUsr,  i  T.  B.,  341. 
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writing  of  the  assignment  to  the  dehtor,  trustee,  or  other    Act  1878, 
penon  from  whom  the  assignor  would  have  been  entitled 
to  claim  the  chose  in   action.      The    notice    must    be 
"express:''  "constructive"    notice — that   blot  upon  the 
equitable  doctrine  of  notice — will  be  insufficient. 

It  will  be  seen  that  the  spirit  of  the  maxim,  ^'  He  who 
comes  into  equity  must  do  equity,"  has  been  preserved  in 
this  case  by  the  qualifying  clause  in  brackets,  "  subject  to 
all  equities  which  would  have  been  entitled  to  priority  if 
this  Act  had  not  passed."* 

By  Order  I.,  Rule  2,  of  the  first  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1875, "  the  procedure  and  practice 
now  used  by  Courts  of  Common  Law  under  the  Inter- 
pleader Acts,  1  and  2  Wm.  I V.,  o.  68,  and  23  and  24  Yict. 
c  126,  shall  apply  to  all  actions  and  all  the  Divisions  of 
the  High  Court  of  Justice." 

The  Acts  for  the  relief  of  trustees,  referred  to  in  the 
proviso  at  the  end  of  this  subsection,  ai*e  the  10  and  11 
Vict  c.  96,  and  12  and  13  Vict.  c.  74.t 

Some  cases  have  arisen  upon  this  subsection,  to  which 
teference  may  now  be  conveniently  made. 

Mr.  Justice  Quain,  at  chambers,  inclined  to  the  view 
that  the  proviso  to  this  subsection  as  to  interpleading 
apphes,  though  no  action  has  been  commenced.  Ho 
refused,  however,  leave  to  the  Company  which  applied  to 
him  to  call  upon  rival  claimants  to  certain  shares  in  it  to 
interplead,  on  the  ground  that  there  was  not  sufficient 
Qotice  of  an  absolute  written  assignment  of  the  shares.t 

The  alternative  of  paying  the  money  into  Court  is  given 
by  this  subsection.  Leave  was  given  by  Lindley,  J.,  at 
chambers,  to  a  defendant  to  pay  into  Court  the  amount 
of  a  judgment-debt,  less  his  costs  to  be  taxed,  notice  in 


*  See,  on  this  subject,  the  following  cases :  Henry  HolderCa  Cmc, 
L.  B.,  S  £q.,  444,  44d ;  South  Blackpool  Hotel  Company,  ib.  25  ;  He 
Northern  Aeeam  Tea  Company^  L.  K.,  10  Eq„  458 ;  Roger  v.  Comptoir 
d'JSanmpU  de  Pane,  L.  K.,  2  P.  C,  393,  405 ;  £e  Imperial  Land  Company 
«/  MareeUlee,  Ex  Parte  Colbome  and  Strawbridye,  42  L.  J.  (Ch.),  372. 

t  See  also  28  and  29  Vict,  c  99,  s.  1  ;  30  and  31  Vict,  c  142,  ss.  24, 
25  (a.  3  of  10  and  11  Vict.  o.  96,  is  repealed  by  35  and  36  Vict,  c.  44, 
•.26). 

{  Re  The  New  Hamburgh  and  Brazilian  EaUway  Company^  1  Charley's 
Gaaes  (Chambers],  11. 
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Aet  iwrs,     writing  having  been  given  him  of  an  assignment  of  the 
— 1      judgment-debt,  and  of  conflicting  claims  to  it.* 

In  Schroeder  v.  The  Central  Bank  of  London  the  Oounsel 
for  ^e  plaintiff  maintained  that,  although  in  Equity  a 
cheque  is  not  an  assignment  by  the  drawer  of  part  of  his 
balance  at  his  bankers  to  the  holder  of  the  cheque^f  and 
the  holder  of  the  cheque  has,  consequently,  no  cause 
of  action  against  the  bank  for  refusing  to  cash  it^  yet 
that  under  the  present  subsection  a  cheque  was  not 
only  an  assignment^  but  ''an  absolute  assignment  hy 
writing  under  the  hand  of  the  assignor/'  of  part  of  his 
balance  at  his  bank  to  the  holder  of  the  cheque ;  that 
"  express  notice  in  writing  "  was  given  to  *'the  debtor/' 
— i,e.  to  the  bank — by  the  presentation  of  the  cheque  at 
the  bank ;  and  that  the  holder's  cause  of  action  against  the 
bank  was  complete,  as  soon  as  the  bank  had  refused  to  cash 
the  cheque.  The  Common  Pleas  Division,  however,  scouted 
this  notion,  holding  that,  as  a  suit  in  Equity  could  not  have 
been  maintained  by  the  holder  of  a  cheque  against  a  bank 
for  dishonouring  it,  a  cheque  being  a  mere  order  to  pay, 
and  not  an  equitable  assignment  of  the  whole  or  part  (as 
the  case  may  be)  of  the  drawer's  balance  at  the  bank, 
the  present  subsection  does  not  make  that  a  legal  assign- 
ment which  was  not  an  equitable  assignment  before  the 
Supreme  Court  of  Judicature  Acts,  came  into  operation.! 

As  to  payment  out  of  Court  of  policy  moneys  paid  in, 
see  In  Re  Hay  dock's  Policy.^ 

The  learning  upon  the  subject-matter  of  subjection  (7) 
will  be  found  in  Sugden's  Yendors  and  Purchasers ;  Dart's 
Vendors  and  Purchasers;  and  2  White  and  Tudor's 
Leading  Cases  in  Equity,  Notes  to  Scton  v.  Slade, 

"At  law,"said  LoTdRomilly,M.R.,in  Parkiny,  Thorold,  B 
"  time  is  always  of  the  essence  of  the  contract.  When  any 
time  is  fixed  for  the  completion  of  it,  the  contract  must  bo 
completed  on  the  day  specified,  or  an  action  will  lie  for  the 
breach  of  it.  This  is  not  the  doctrine  of  a  Court  of  Equity. 
Courts  of  Equity  make  a  distinction  between  that  which  is 

*  Zaey  V.  Wiehnd,  2  Charley's  Cases  (Chambers),  4. 
t  HopHn^on  v.  Foster,  L.R.,  19  Eq..  74,  before  the  Master  of  the  Rolla. 
J  SchroederY.  The  Central  Bank  of  London,  34  L.  T.,  735  ;  24  W.  IL, 
710;  2  Charley's  Cases  (Court),  77.  *  1  Ch.  D.,  Cll, 

II  16  Bcav.,  59,  65. 
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mstter  of  sabstance  and  that  which  is  matter  of  form,  and 
if  it  finds  that  by  insisting  on  the  form  the  substance  will 
be  defeated,  it  holds  it  to  be  inequitable  to  insist  on  such  a 
ftHm,  and  thereby  defeat  the  substance/' 

Ebeoific  perfonnance  of  contracts  is  frequently  enforced 
iaSqnity,  where,  if  time  were  considered  to  be  of  the  essence 
of  the  contract,  the  contract  must  inevitably  be  regarded  as 
It  an  end.  The  delay  of  a  single  day,  for  example,  in  the 
delivery  of  the  abstract  of  title  would  invalidate  the  contract 
for  sale  of  land  at  law,*  though  the  delay  may  have  been 
unavoidable.  But  in  Equity,  a  stipulation  for  delivery  of  an 
abstract  on  a  certain  day  is  considered  to  have  been  waived  if 
the  purchaser  does  not  ask  for  it  mthin  a  reasonable  time 
before  the  day  fixed  for  its  delivery.f  So  an  express 
stipulation  that  time  shall  be  of  the  essence  of  the  contract 
is  OQOsidered  in  Equity  to  have  been  waived  by  a  purchaser, 
wko  receives  and  retains  without  objection  an  abstract  upon 
the  hoe  of  which  it  appears  that  a  title  cannot  be  made 
within  the  time  fixed  for  completion.t 

The  principles  on  which  the  Court  of  Chancery  acted  in 
reference  to  the  subject*matter  of  this  subsection  in  cases 
^specific  performance  were  lucidly  explained  by  Lord 
Gums,  L.J.,  in  the  case  of  Tillep  v.  Thomas,  L.  R.,  3  Ch., 
«1,66. 
*'  Passing/'     See  s.  10  of  the  Amending  Act,  infra. 
Subsection  (8),  Order  LII.,  of  the  first  Schedule  to  the 
Supreme   Court  of  Judicature  Act,   1875,  contains  an 
express  reference  to  this   subsection : — **  An   application 
hr  an  order  under  section  26,  subsection  (8),  of  the  [Prin- 
dpal]  Act,  may  be  made  to  the  Court  or  a  Judge  by  any 
party.  If  the  application  be  by  the  plaintiff  for  an  order 
under  the  said  subsection  (8),  it  may  be  made  either  ex 
FAiiTB  §  OR  WITH  NOTICE  ;  and  if  it  be  by  any  other  party, 
thena  on  notice  to  the  plaintiff,  and  at  any  time  after  ap- 
pearance by  the  party  making  the  application."     This  is 
Bole  4.     iRules  1,  2  and  3  ccmtain  valuable  provisions 

*  BitbMtny  y.  Tomtf,  2  Esp.,  640  n. 

t  Giust  V,  Hornby,  5  Vea.,  818,  823 ;  Jones  v.  Price,  3  Auat.,  924. 

X  Sea  SipmUy,  King,  K.S.,  I  W.  C,  401,  419. 

§  An  injanction  ought  not  to  be  granted  ex  parte,  except  in  cases  of 
cmeigencj.  An  affidavit  in  support  of  the  ex  parte  application  is 
nsiiaUy  made  by  the  plaintiff.    Coe's  Praotice  of  Judges*  Chambers,  134. 


Act  1878, 
s.  86. 
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(copied  verbatim  from  the  Schedule  to  this  Act),  relative 
to  ''  interim  orders  as  to  the  suhject-matter  of  litigatioOi* 
'*  power  to  make  orders  for  the  sale  of  goods/'  and  "  ponrei 
for  the  Court  to  make  interim  orders  as  to  the  preservatioi 
or  examination  of  property,  examination  of  witnesses,  Ac.' 
By  the  Vth  Order  and  10th  Kule  of  the  Rides  o 
the  Supreme  Court  (Costs),  in  the  cases  of  an  ex  part 
application  for  an  injunction,  the  party  maluDg  sad 
application  is  to  furnish  copies  of  the  affidavits  upoi 
which  it  is  granted,  upon  payment  of  the  proper  chargei 
immediately  upon  the  receipt  of  a  written  request  frwi 
the  party  requiring  any  copies,  or  his  solicitor,  and  a 
undertaking  to  pay  the  proper  charges  within  sue 
time  as  may  be  specified  in  such  request  or  as  may  ha^ 
been  directed  by  the  Court. 

Lord  Selbome,  in  his  opening  remarks,  when  intK 
ducing  the  present  measure,  said  regarding  this  subsection:- 
"  It  is  proposed  to  remove  certain  technical  impedimeni 
now  existing  in  equity,  in  the  way  of  applications  ft 
injimctions  and  the  appointment  of  receivers  "*  No  alli 
sion  to  "  Mandamus  "  was  made  by  Lord  Selbome. 

Section  68  of  the  Common  Law  Procedure  Act,  18& 
enables  the  plaintiff  in  any  action  in  any  of  the  Superi< 
Courts,  except  replevin  and  ejectment,  to  claim  a  wr 
of  mandamus  "  commanding  the  defendant  to  fulfil  any 
—  [public  or  ^wflsi-public  t] — "  duty,  in  the  fulfilment  < 
which  the  plaintiff  is  personally  interested."  The  Cou: 
of  Queen's  Bench  had  the  sole  power  to  issue  the  Hio 
Prerogative  Writ  of  Mandamus,  and  it  is  presume 
that  under  sect.  34  of  this  Act  this  power  is  vested  in  tl 
Queen's  Bench  Division,  to  the  exclusion  of  the  otln 
Divisions  of  the  High  Court. 

Under  the  present  subsection  a  mandamus  may  beissu< 
by  any  Division  on  an  interlocutory  application,  wheney< 
it  appears  just  and  convenient. 

The  jurisdiction  of  the  Court  of  Chancery  to  gia 
injunctions  and  appoint  receivers,  the  one  for  the  prevents 
of  urongy  the  other  for  the  preservation  of  property^  w 


*  Hansard  b  Parliamentary  Debates,  New  Series,  vol.  214,  p.  340. 
t  Benton  v.  Paul,  6  £.  &  B.,  273. 
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exercised  by  it,  becaase  it  was  a  great  hardship  in  many    Aot  1S7S, 

cases  that  a  plaintiff  should  be  left  to  the  uncertain  remedy  _  J!; L_ 

of  damages  at  the  Common  Law,  which  the  personal 
eitate  of  the  defendant  might,  perhaps,  not  be  able  to 
«dsfy.* 

Vice-ChancoUor  Kindersley,  in  Lowndes  v.  BetUcj^  made 
tome  remarks,  which  throw  considerable  light  upon  this 
nbsection,  and  upon  the  allusion  of  Lord  Selbome  to 
"certain  technical  impediments/'  "The  proper  mode," 
nil  the  Vice-Chancellor,  "  is  to  classify  the  cases  under 
tvo  heads ;  the  one,  where  the  party  against  whom  the 
application  for  the  injuction  is  made  is  in  possession ; 
and  the  other,  where  the  plaintiff  is  in  possession, 
and  is  asking  the  Court  to  protect  his  estate."  The 
Vice-Chancellor  then  proceeded  to  review  the  cases 
ia  which  the  defendant,  i.e., "  the  person  against  whom  the 
injunction"  was  sought,was  "inpossession,"  citing,  amongst 
other  things,  an  observation  of  the  Court  in  Talbot  v 
Bope^X  that  the  Court  is  much  more  reluctant  to  entertain 
a  suit  against  a  person  in  possession,  than  when  ho  i8 
not  in  possession.  The  Yice-Chancellor  summed  up  the 
result  of  the  cases  on  this  branch  of  the  subject  as 
Wlows : — "  The  result  of  these  cases  is  that  where  the 
plaintkff  is  out  of  possession,  the  Court  will  refuse  to  in- 
t»fere  by  granting  an  injunction,  unless  there  be  fraud 
w  collusion,  or  unless  the  acts  perpetrated  or  threatened 
are  so  injurious  as  to  tend  to  the  destruction  of  the 
eatate  "§  It  appears  from  the  Vice-Chancellor's  review 
rfthe  cases,  that  Sir  William  Grant,]  Lord  Justice  Knight 
Bruce,1[  and  Vice-Chancellor  Wigram,**  when  allowing 
demurrers  to  bills  praying  for  injunctions,  where  the 
defendant  was  in  possession,  expressed  surprise  and  dis- 
satisfaction with  the  state  of  the  law  (or  rather,  of  the 

'^equity"). 
**  The  cases,"  continued  Vice-Chancellor  Kindersley,  in 

*  Chute  on  Equity  under  the  Judicature  Act,  p.  153. 
t  33  L.  J.  (Ch.),  431. 
t  4  K.  and  J.,  lOS. 

^  See  Lancashire  y.  Laneathire,  9  Beay.,  120. 
i  Iq  Jpne*  y.  Jones^  3  Mer.,  IGl. 
1  In  Sai^k  y.  Jaguar,  2  Ck>ll.,  231. 
**  In  Davmport  y.  Davtnpart,  7  Ha,,  217. 
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Lowfidea  v.  Settle/^  "  where  the  plaintiff  is  in  poeeeaaoiiy 
may  be  divided  into  two  subordinate  heads :  firsts  whfize 
the  defendant  claims  under  colour  of  right ;  and,  secondlyi 
where  he  is  an  absolute  stranger.'^  After  reviewing  the 
cases  on  these  two  branches  of  the  second  part  of  the 
subject,  the  Yice-Chancellor  summed  up  as  follows:^ 
'^  When  the  plaintiff  is  in  possession,  and  the  person  doing 
the  acts  complained  of  is  an  utter  stranger  not  claiming 
under  colour  of  right,  the  tendency  of  the  Court  is  not  to 
grant  an  injunction,  unless  there  are  special  ciroumstances, 
but  to  leave  the  plaintiff  to  his  remedy  at  law ;  thoagh 
where  the  acts  tend  to  the  destruction  of  the  estate,  tiba 
Court  will  grant  it  But  where  the  party  in  poisessicm 
seeks  to  restrain  one  who  claims  by  adverse  title,  there  the 
tendency  will  be  to  grant  the  injunction/' 

The  ^'  technical  impediments,"  referred  to  by  Lord 
Selbome  in  the  way  of  applications  for  the  appointment  of 
receivers,  are  thus  stated  by  Mr.  Chute  t:*— 

"  The  Court  will  generally  provide  for  the  safety  of 
property  pending  litigation,  by  ordering  the  property  to 
be  brought  into  Court,  or  to  be  collected  by  a  receiver. 
But  it  has  generally  been  held  that  the  Court  would  not 
appoint  a  receiver  at  the  instance  of  a  person  claiming  by 
a  title  which  he  might  enforce  by  ejectment ;  such  a  UU 
was  called  an  ejectment  bill,  and  would  be  dismissed,  and 
the  plaintiff  would  be  turned  over  to  the  Common  Law 
Court.  Thus,  where  there  were  three  persons  claiming 
real  property  by  three  independent  titles,  and  one  of  them 
asked  for  a  receiver  pendente  lite,  it  was  held,  on  appeal, 
that  the  Court  had  no  jurisdiction  to  grant  one.t  So, 
where  the  plaintiff,  entitled  to  an  annuity  payable  out  of 
leasehold  property,  came  to  ask  for  a  receiver  of  his  annuity, 
it  was  held  that,  as  he  had  a  power  of  distress  by  4  Qw, 
II.  c.  28,  to  recover  the  annuity,  the  Court  would  give  no 
relief ;  but  it  was  said,  that  if  an  annuity  has  beoti  long 
in  arrear,  and  a  distress  would  not  enable  the  annuitant  to 
raise  the  amount  due,  a   receiver  might  be   necessary.! 


•  33  L.  J.  (Ch.),  461. 

t  Kiquity  under  tho  Judicature  Act,  pp.  108,  16i. 
Carroto  v.  Ftrrior^  L.  R.,  3  Ch.,  719, 
Kdtey  y.  K$l9iy,  L.  R.,  17  Eq.,  496. 
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A  plaintiff  will  no  more  have  his  suit  dismissed  for    A^t  I87t, 
coming  to  the  wrong   Court,    but  a  receiver  will  be       *' 
glinted,  if  just  and  convenient^  whether  the  estate  claimed 
be  legal  or  equitable/' 

The  subsection  now  under  discussion  sweeps  away, 
it  vill  be  perceived,  in  its  studied  and  wide-reaching 
terms,  all  the  petty  distinctions,  which  have  been  so 
laboriously  built  up  by  the  Courts  of  Chancery,  and  the 
new  Courts  start  with  much  larger  powers  of  granting 
iimmctions  than  the  Court  of  Chancery  had.  The  latter  part 
« the  subsection  only  applies,  it  will  be  seen,  to  injunc- 
tioiii,  although  Mr.  Chute  appears  to  think  that  it  applies 
iko  to  receivers. 

The  Common  Law  Jurisdiction  to  grant  injunctions  is 
defined  by  sections  79  and  82  of  the  Common  Law  Proce- 
ian  Act,  1854.*  In  all  cases  of  breach  of  contract  or 
tiher  injury,  where  the  party  injured  was  entitled  to 
maintain  and  had  brought  an  action,  he  might  at  any  time 
after  commencing  it,  have  applied  ex  parte  to  the  Court  or  a 
'vdge  for  a  writ  of  injunction  to  restrain  the  defendant 
in  the  action  from  the  repetition  or  continuance  of  the 
wrongful  act  or  breach  of  contract  complained  of,  or  the 
oeomittal  of  any  breach  of  contract  or  injury  of  a  like 
Und  arising  out  of  the  same  contract  or  relating  to  the 
me  property  or  right. 

The  powers  conferred  by  the  present  subsection  with 
mpect  to  the  issuing  of  injunctions  have  frequently  been 
JB^doed  by  suitors  in  the  High  Court  of  Justice. 

Ik  the  following  cases  the  application  for  an  injunction 
Wis  successful : — 

Lash,  J.,  granted,  at  chambers,  an  injunction  to  re- 
itndn  paying  away  money,  and  this  without  affidavit, 
fallowing  the  Chancery  practice.f 

An  injunction  was  granted  by  Quain,  J.,  at  chambers, 
te  restrain  the  defend^t  from  pulling  down  a  house  in 
Qoome  of  erection  for  him  by  the  plaintiff,  and  which  the 
^tfaodant  alleged  was  not  built  according  to  contract.^ 

*  8m  ilio  16  k  16  Vict.  c.  83,  8.  42,  as  to  patent  cases ;  and  25  & 
^Yh^  e.  88,  s.  21,  as  to  trade  marks. 

1 1  Charl«7's  Gases  (Chambers),  12. 

I  Drmh^9  F^Unt  0omer$t4  Campm^f  r.  Ihwir,  1  Charley's  Cases 
((Wbers),  13. 
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An  ex  parte  application  at  chambers  for  an  injunction  to 
restrain  the  defendant,  in  an  action  of  ejectment,  from 
keeping  and  using  a  steam  engine  on  the  premises,  until 
the  trial  of  the  action,  was  granted  by  Quain,  J.,  the  defai- 
dant  having  covenanted  not  to  do  any  act  dangerous  to  his 
co-tenants  or  to  the  landlord,  and  the  fire-oflSce,  in  which 
the  premises  were  insured  pursuant  to  covenant  by  the 
plaintiff,  having  refused  to  continue  the  insurance  on 
account  of  the  engine.* 

An  ex  parte  application  for  an  interim  injunction  to 
restrain  the  defendant  from  negociating  a  bill  of  exchange, 
indorsed,  and  put  into  his  hands  to  discount,  and  which 
was  the  subject-matter  of  the  action,  was  granted  by 
Lindley,  J.,  at  chambers.! 

An  ex  parte  application,  at  chambers,  for  an  interim 
ini unction  to  restrain  the  defendant  from  negociating  a 
bill  of  exchange,  obtained  without  any  consideration, 
until  action,  was  granted  by  Lindley,  J.t 

An  injunction  was  granted  on  motion  in  Court,  ex  parte, 
before  service  of  the  writ,  to  restrain  a  female  defendant 
from  dealing  with  the  estate  of  an  intestate,  whose  widow 
she  claimed  to  be,  and  of  whose  personal  estate  she  had 
possessed  herself,  her  claim  being  denied  by  the  intestate's 
next  of  kin.§ 

In  the  following  cases  the  application  was  unsuccess- 
ful : — 

An  ex  parte  application  for  payment  of  money  into 
Court,  pending  a  summons  for  an  injunction  to  restrain 
paying  it  away,  was  refused  by  Lush,  J.,  at  chambers, 
under  special  circumstances.  || 

An  ex  parte  application  for  an  injunction  to  restrain  the 
defendant  from  parting  with  oats  and  straw,  when  an 
action  of  trover  was  pending  respecting  them,  was  refused 
by  Quain,  J.,  at  chambers.^ 

An  ex  parte  application  for  an  injunction  to  restrain 


♦  Toterv.  Walfordy  1  Charley's  Cases  (Chambers),  16;  Coe's  Practioe 
of  Judges'  Chambers,  135. 

t  2  Charley's  Cases  (Chambers),  6.     J  2  Charley's  Cases  ^Chambers),  6. 

§  Brand  v.  MiUon  {otherwise  Brand),  45  L.  J.  (P.  D,  &  A.),  41  ; 
34  L.  T.,  854 ;  24  W. K.,624 ;  2  Charley's  Cases  (Court),  S3. 

H  Luther  ▼.  The  Ckmptoir  d'Seeompte  d$  Faritt  1  Charley's  Cases 
(Chambers),  12.  ^  1  Charley's  Cases  (Chambers),  14. 
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the  defendant  from   parting  with  oats  and  straw  which    ^^  ^78, 

had  been  sold,  pending  an  action  for  the  price  of  them,       *'      

until  the  plaintiff  should  have  inspected  them,  was  refused 
by  Quain,  J.,  at  chambers.^ 

An  ex  parte  application  at  chambers  for  an  injunction 
to  restrain  the  plaintiff  from  building  on  a  particular  road, 
so  as  to  obliterate  the  defendant's  landmarks,  was  refused, 
the  building  having  been  already  erected.f 

An  application  at  chambers  for  an  injunction  to  the 
defendant,  in  an  action  for  the  obstruction  of  light  and  air, 
to  take  down  a  hoarding  erected  by  him,  was  refused  by 
Huddleston,  B.,  as  the  plaintiff  claimed  an  injunction  in 
his  action,  and  the  defendant  had  a  perfect  right  to  keep 
up  the  hoarding  until  the  trial. t 

An  application  at  chambers  for  an  injunction  to  restrain 
purchasers  of  property  from  the  defendant,  in  an  action 
on  two  bills  of  exchange,  from  paying  the  purchase 
money,  was  refused  by  Quain,  J.  "  The  purchasers,"  said 
his  lordsliip,  '^  are  not  parties  to  the  action.  The  plaintiff 
has  no  lien  or  claim  upon  the  money  at  all.  He  is 
aUempting  to  get  an  attachment  before  judgment."§ 

An  e2r /7ar^e  application  at  chambers  for  an  injunction 
to  restrain  the  defendant,  who  was  the  plaintiff's  landlord, 
from  distraining  for  rent,  pending  an  action  by  the  defen- 
dant against  him,  on  an  agreement  to  repair,  was  refused 
by  Lindley,  J.,  no  notice  of  the  application  having  been 
given  to  the  defendant.! 

An  ex  parte  application  at  chambers  for  an  interim 
injunction  to  restrain  the  defendant,  in  an  action  of  tress- 
pass, from  driving  over  the  plaintiff's  land  and  so  destroys 
ing  the  grass,  was  refused  by  Lindley,  J.^    The  plaintiff 


•  Fowler  v.  Ltwy^  1  Charley's  Cases  (Chambers),  14. 

t   Williawf  V.  Wright^  1  Charley's  Oases  (Chambors),  15. 

X  1  Chariey's  Cases  (Chambers),  17.  §  Ih. 

(1  1  Charley's  Cases  (Chambers),  IS.  <*It  sometimes  happens,"  says 
Mr.  Coe,  in  his  learned  work  on  **  The  Practice  of  Judges  Chambers," 
p.  135,  "  that  upon  an  ex  parte  application  the  Judges  wiU  order  a 
tfummons  to  issue,  calling  upon  the  defendant  to  show  cause  why  the 
injunction  should  not  bo  issued." 

f  Makin  ▼.  Barrow^  2  Charley's  Cases  (Chambeis),  6 ;  Coe's  Practioe  of 
Judges'  Chambers,  136. 
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Aet  1819,  subsequently  applied  at  chambers  for  the  interim  injuno- 
*•  tion  on  summons,  but  D^iman,  J.,  refused  to  grant  it.* 

In  the  following  cases,  applications  were  sucoesafioDy 
made,  under  this  subsection,  for  the  appointment  of 
receivers : — 

Mortgagees,  who,  as  to  part  of  the  property,  were  legal, 
and  as  to  part  equitable  mortgagees,  the  estates  bemg 
intermixed,  applied  by  motion  in  Oourt  for  the'appoiiiV 
ment  of  a  receiver.  Vice-chancellor  Bacon^  b^g  of 
opinion  that  it  was  '^  just  and  convenient/'  acceded  to  the 
application.! 

A  receiver  was  appointed  on  motion  in  Oourt  ex  parte, 
before  service  of  the  writ,  on  behalf  of  a  widow  and 
orphans,  whose  property  was  embarked  under  a  will  ht 
the  trustees  of  the  will  in  a  business  imdertaking  which 
was  in  danger  of  failure,  and  in  which  one  of  the  trustees 
had  blended  money  of  his  own  with  the  trust  fund.t 

A  receiver  was  appointed  on  motion  in  Court,  at  the 
instance  of  the  defendant,  before  judgment,  although  the 
plaintiff  had  already  given  notice  of  moti<m  for  the 
appointment  of  a  receiver.  The  plaintiff,  however,  was 
appointed.  § 

On  an  ex  parte  application  by  the  plaintiff,  before  the 
defendant's  appearance,  for  the  appointStnent  of  a  receiver, 
in  an  action  for  the  specific  performance  of  a  verbal 
agreement  by  the  defendant  to  execute  a  bill  of  sale  of  his 
furniture,  there  being  imminent  danger  of  the  defendant's 
bankruptcy,  the  usual  order  was  made  by  Bacon,  V.C, 
for  a  reference  to  chambers  to  appoint  a  receiver.  Thie 
Oourt  of  Appeal  added  to  the  order  an  appointment  of  the 
plaintiff  to  act  as  interim  receiver  without  security  for 
fourteen  days  or  until  a  receiver  should  be  appointed 
under  the  Vice-Chancellor's  order. 


♦  Makin  v.  Barrow,  2  Charley's  Cases  (Chambers^,  6. 

t  ^eate  v.  FUtcher,  1  Ch.  D.,  273 ;  46  L.  J.  (Ch.),  266 ;  1  Charleys 
OMes  (Court),  86. 

I  S,  T.  JSr.,  1  Ch.  D.,  276;  24  W.  R,  317;  2  Charleys  CaMs 
(Cotot),  SO. 

§  Qargant  v.  J8e<r</,  1  Ch.  D.,  600;  46  L.  J.  (Ch.),  206;  2  Charley*! 
Cases  (Court),  81. 

M  riyJbr  T.  J^ktnUff,  2  Ch.  D.,  302 :  46  L.  J.  (Ch.),  627 ;  2  Charl<»y'f 
Cases  (Court,)  84. 
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In  the  folloinng    oaae  the  application    for   the    ap-    A«t  1878, 
pointmeiit  of  a  xeoeiYer  nnder  thifi  subsection  was  un-       *' 
sacoessful : — 

An  applioalion  wmb  made  ex  parte,  at  chambers,  for  a 
leceiver  by  the  landlord  of  a  house,  in  an  action  of  eject- 
ment  against  the  tenant,  to  prevent  the  house  from  falling 
into  decay  for  want  of  repair.  Quain,  J.,  refused  to  make 
any  oider  ex  parte,  and  doubted  if  an  order  could  be 
granted  in  such  a  case  even  on  notice."*^ 

For  further  cases  on  this  subsection,  see  notes  to  Order 
LIL,  i^fra, 

Sobsection  (9.)  ^'  The  ancient  rule  of  the  Court  of  Ad- 
miralty/' as  it  is  termed  by  Lord  Stowell,  is  tersely 
described  by  Br.  Lushington  in  the  case  of  The  Lin4a.f 
^  It  was  decided  the  other  day  that  both  these  vessek  were 
to  blame  for  the  collision.  According  to  the  law  of  tiiiis 
Gomi  the  damage  arising  therefrom  is  to  be  divided  be- 
tweeoL  the  owners  of  the  two  vessels ;  if  there  had  been  a 
cross  action,  the  cost  of  the  damage  received  by  both 
vcbsijIh  would  also  have  been  equally  divided  At  Common 
Law  the  case  is  different ;  there  the  plaintiff  can  reietyver 
nothing  unless  he  shows  that  he  was  iree  from  all  blame.'' 
So  inexorably  was  this  principle  applied,  that  the  innoo^it 
owner  of  the  cargo  on  board  the  sunken  vsssel  could  eoly 
recover  a  moiety  of  his  damage  from  the  owners  of  the 
vessel  that  sunk  her,  where  both  vessels  were  to  blame  for 
toe  coliisMfi.l 

The  Admiralty  role  has  been  accepted  by  Gleirac, 
Valin,  Enrioke,  Qrqjkius,  Van  der  Linden,  Yennius,  £me- 
rigofn,  Pardessus,  Bonky*Paty,  and  Failliet,  and  is  the  law 
of  the  French  "  Code  de  Commerce."  §  It  has,  however, 
been  called  i^iejwiuium  ruaticorum,  the  rule  of  arbitrators 
who  eompromise  when  they  cannot  decide.  | 

As  this  subsection  originally  stood,  it  abolished  tbe 
Admiralty  rule^  and  substituted  for  it  the  Gommoft  Law 
nde. 


*  Maiershon  ▼.  GUi^  1  Charley's  Cases  (Cliamb6r8\  14. 

t  4  Jut.  (N.8.),  146. 

t  See  The  JtfUan,  Lufh.,  388. 

i  Code  de  Com.,  art.  407. 

jl  Maclacblan  on  Merchant  Shipping,  2nd  edit.,,  p.  287. 
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Act  1873,        Lord  Selbome,  C,  thus  explained  this  subsection,  as  it 
*'  originally  stood,  in  his  opening  remarks  on  the  introduction 

of  the  present  measure  in  1873  : — 

'^  In  respect  of  collisions  at  sea  it  is  proposed  to  adopt, 
instead  of  a  rule  which  now  holds  good  in  the  Court  of 
Admiralty,  the  rule  of  Common  Law  as  to  contributory 
fault  or  contributory  negligence.  The  rule  of  law  is,  that 
if  the  plaintiff  is  equally  in  the  wrong,  he  cannot  recover 
from  the  defendant,  and  if  the  defendant  is  equally  in  the 
wrong,  he  cannot  recover  from  the  plaintiff.  But  what  the 
Court  of  Admiralty  does  is  this.  If  two  ships  run  into 
each  other  and  both  go  to  the  bottom,  as  I  understand 
the  practice,  the  Court  of  Admiralty  adds  the  value  of 
both  ships,  and  then  divides  the  total  between  the  two 
parties.  So  that  if  I  were  the  owner  of  a  ship  worth  only 
£10,000,  and  one  of  your  lordships  was  the  owner  of  one 
worth  £50,000,  you  see  how  ill  I  would  fare  in  comparison 
with  the  owner  of  the  better  ship,  if  both  vessels  went  down 
after  a  collision.*'  * 

The  learned  Registrar  of  the  Couii;  of  Admiralty,! 
addressed  an  exceedingly  able  letter  to  Lord  Selbome,  in 
defence  of  the  rule  of  the  Court  of  Admiralty,  which  led 
not  merely  to  the  preservation  of  the  rule  of  the  Court  of 
Admiralty  in  the  Admiralty  Division  of  the  High  Court, 
but  to  its  extension  to  the  other  Divisions  of  that  Court,  in 
substitution  for  Common  Law  rule. 

The  letter  which  brought  about  this  remarkable  change 
has  fortunately  been  preserved  by  Mr.  David  Maclachlan, 
in  the  second  edition  of  his  celebrated  ''  Treatise  on  the 
Law  of  Merchant  Shipping ;"  t  and  it  is  here  repro- 
duced:— 

*^  I  will  take  your  lordship's  figures,  and  will  assume  that 
A.  and  B.  are  the  owners  of  two  vessels  worth  respectively 
£10,000  and  £50,000  :  that  they  came  into  collision,  and 
that  both  alike  are  to  blame  for  the  collision,  that  beong  a 
condition  precedent  to  the  equal  division  of  the  damages. 
And,  first,  I  will  assume  that  A/s  vessel  goes  to  the  bottom, 
and  that  B/s  is  iminjured,  not  a  very  imusual  occurrence 

*  Hansard's  Parliamentary  Debates,  3rd  Series,  yoI.  214,  p.  340. 
t  Mr.  Bothery. 
X  P.  287,  n,  (2.) 
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in  collifiions  at  sea.    Then  A.,  who  has  lost  £10,000  by  the    ^ot  1878, 
«iiiking  of  his  vessel,  would,  under  the  Admiralty  rule,  be         ' 
entitled  to  recover  one  half  of  his  loss,  or  £5,000  from  B. 
Secondly.     Let  us  dssume  that  B.'s  vessel  goes  to  the 
bottom,  and  that  A.'s  is  uninjured ;  then  B.,  who  has  lost 
£50,000  by  the  sinking  of  his  vessel,  will  be  entitled  to 
teoover   one   moiety  of  his   loss,    or   £25,000  from  A. 
Thirdly,  I  will  suppose  that  both  go  to  the  bottom ;  then 
A.,  having  lost  £10,000  by  the  sinking  of  his  vessel,  is 
entitled  to  recover  £5,000  from  B.,  for  a  moiety  of  his 
damage,  whilst  B.  is  entitled  to  recover  £25,000  from  A. 
for  the  moiety  of  his  damage.     Each  loses  £30,000 ;  A .,  by 
having  to  bear  the  loss  of  the  moiety  of  his  own  vessel,  or 
£5,000,  and  by  having  to  pay  to  B.  £25,000  for  the  moiety 
of  his,  B.'s,  loss ;  and  B.  by  having  to  bear  the  loss  of  one 
moiety  of  his  own  vessel,  or    £25,000,  and    by    having 
to  pay  to  A.  £5,000  for  the  moiety  of  his,  A.'s  loss.     The 
mistt^e  of  those  who  think  that  the  owner  of  a  vessel 
worth  £10,000  might,  by  a  collision  with  a  vessel  worth 
£50,000,  recover,  under  the  Admiralty  law,  no  less  a  sum 
tiian  £30,000*  as  compensation,  arises  from  their  suppos- 
ing that  the  amoimt  at  stake  is  a  common  fund  to  be  divided 
between  two  claimants,  not  a  joint  loss  which  has  to  be 
apportioned  between  them. 

**  Let  us  now  see  what  the  result  would  be  imder  the 
Common  Law  rule,  where,  if  both  are  to  blame,  neither  can 
recover  anything.  In  the  first  of  the  three  cases  cited  above, 
the  whole  loss  of  £10,000  would  fall  upon  A. ;  in  the  second 
the  whole  loss  of  £50,000  would  fall  upon  B. ;  and  in  the 
tliird  case,  B.^s  loss  would  be  £50,000,  while  A.'s  loss  would 
be  only  £10,000,  or  one-fifth  part  that  of  B.'* 

The  learning  on  the  subject-matter  of  the  10th  subsection 
will  be  found  in  Spence  on  the  Equitable  Jurisdiction  ; 
Stofry's  Equitable  Jurisprudence ;  Forsyth  on  the  Custody 
of  In&ntB ;  and  Macpnerson  on  the  Laws  of  Infants. 
The  Sovereign,  as  parens  patrice,  has  the  care  of  infants, 
or  rather  of  their  property,  where  there  is  nobody  else  to 
take  care  of  them  or  it,  or  when  there  is  somebody  else, 
and  he  neglects  his  duty ;  and  this  prerogative  of  the 

*  1^  £10,000  -f   £50,000  »  £60,000 ;  £60,000  -7-  2  =»  £30,000. 
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*  JW««    SoTcmgn  is  wielded  by  the  Court  of  Chacoery.    Th» 
,'  ,  Coart  of   Chanoeiy  is   a   thorongUy  domeatio  fonm  m 

regards  infanta,  whom  (or  whose  property)  it  takes  under 
its  beneficent  sway.  It  will  deprive  even  the  father,  if 
grossly  immoral  or  cruel,  of  the  custody  of  his  ohildrmi, 
will  regulate  the  conduct  of  guardians,  appoint  them  and 
removo  them  at  pleasure,  assist  them  in  compelling  their 
wards  to  go  to  sobool,  arrest  and  imprison  anyone  whoj 
without  its  penniBsion,  majries  or  otherwise  interferes  with 
infants  under  its  care  for  contempt  of  Court,  will  intercept 
by  injunction  all  communications  between  its  ward  and  an 
ineligible  admirer,  will  direct  a  suitable  maintenance  or 
match  for  its  infants,  and  control  them  in  the  man^e- 
ment  of  their  property.  How  much  more  conscnant 
with  reason  and  justice  are  the  rules  of  Equity,  in  qoe^ 
tions  relating  to  the  custody  and  education  of  infanta,  than 
those  of  the  Common  Law,  is  well  illustrated  by  the  recent 
case  o?  Andrews  v.  Salt. 

Thomas  Andrews,  a  BrOmon  Catholic,  entered  into  » 
parol  antenuptial  engagement  with  Ellen  Fleetoroft,  a 
Protestant,  that  of  the  issue  of  their  intended  marriage  the 
males  Bbould  be  educated  in  the  religion  of  their  father, 
the  females  in  that  of  their  mother.  There  was  issue  of 
the  marriage  (which  was  solemnized  in  March,  1854)  a 
son  and  a  daughter.  The  son  was  baptized  and  brought  up 
as  a  Roman  Catholic.  The  daughter,  who  was  bom  in 
June,  1862,  was  baptized  as  a  Protestant,  with  Protestant 
sponsors.  Thomas  Andrews  died  when  his  little  daughter 
Ellen,  was  only  nine  months  old.  Ellen  lived  with  her 
maternal  grandmother  (the  widow  having  married  again), 
attended  a  Protestant  Church,  and  was  brought  up  in  the 
principles  of  the  Froteatant  religion,  without  any  objeotion 
from  anyone,  until  she  was  nine  years  of  age.  In  1871 
her  paternal  uncle,  Joseph  Andrews,  obtained  a  rule  in  the 
Court  of  Queen's  £enoh,  calling  upon  the  minor's  matemel 
grandmother  to  show  cause  why  a  writ  of  Sabeaa  Corpn 
^onld  not  iasue  directing;  her  to  bring  up  the  body  of 
Ellen  Andrews,  in  order  that  she  might  be  handed  over  to 
the  custody  of  her  paternal  uncle,  as  her  testamentary 
guardian.  It  then  appeared  that  ezactlv  two  daysbefcoe 
ms  deatL  Thomas  Andrews  executed  a  will  which  appointed 
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loi  brother  Joseph  testamentary  guardian  of  his  children-*    ^^  ^'t 

Ai  the  testator  had  no  property^  the  will  does  not  seem  to  .    .- !_ 

]if?e  contained  anything  else  except  this  appointment. 
Die  Ooart  of  Queen's  Bench  held  that  they  had  no  dis- 
mtkm  to  refuse  the  writ.  '^  It  is  with  great  regret/'  said 
Ifr.  Justice  Archibald, "  that  notwithstanding  the  lateness 
tf  the  application,  and  the  apparent  harshness  of  such  a 
fioeeeding  towards  the  grandmother  of  the  child,  we  have 
no  discretion  to  refuse  the  writ,  and  we  are  bound  to 
knd  over  the  child  to  the  custody  of  the  testamentary 
gQiidian."t 

The  absurdity  and  cruelty  of  this  decision  is  at 
ODce  apparent,  and  yet  the  Court  of  Queen's  Bench  was 
'^  bound  '*  by  the  iron  fetters  of  Statute  and  Case  Law  so 
io  decide.  The  intervention  of  the  Court  of  Chancery* was 
imroked,  and  successfidly  invoked,  by  the  child's  maternal 
idalivea.  Yice-Chancellor  Malins  granted  an  injimction 
to  restrain  the  paternal  uncle,  Joseph  Andrews,  from 
interfering  with  the  custody  or  education  of  the  child,  and 
br  the  settlement  of  a  propet  scheme  for  her  education, 
lid  for  the  appointment  of  a  guardian.  On  an  appeal  to 
the  Lords  Justices  the  decision  of  the  Yice-Chancellor  was 
iSnned,:^  on  the  ground  that  when  a  father  has  forfeited 
cribandoned  his  right  to  educate  his  children  in  his  own 
idigion,  the  Court  of  Chancery  will  consider  only  the 
liaiqpniesB  and  benefit  of  the  child,  and  will  order  it  to 
laaiin  in  the  care  of  those  by  whom  it  has  been  brought 
^land  to  be  educated  in  their  religion. 

An  absurd  ceremony  had  in  this  case  to  be  performed 
iMfiore  the  aid  of  the  Court  of  Chancery  could  be  invoked. 
Bie  mother's  relatives  had  to  put  £20  in  the  name  of 
troiteai  for  the  child,  and  then  file  a  bill  to  make  her  a 
nid  in  Ohancery,  and  to  administer  the  trust  money ! 
Die  Court  of  Chancery  could  then,  but  not  till  then,  inter- 
bre^  because  it  was  deeding  with  trust  property,  and  with 
tbe  guardianship  of  its  own  ward,  and  not  with  legal  rights 
vd  Acts  of  Pariiament. 

By  s.  34  of  this  Act»  **  the  wardship  of  infants,  and  the 


•  Oadsr  12  Car.  2,  c.  24,  8.  8.  f  L*  ^t  8  Q.  B.,  153, 160. 

^  L.  B.,  8  Ch.  Asp.,  622. 
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Aet  1S73,  care  of  infants'  estates,"  are  assigned  to  the  Chancery 
1.  96.  Division  of  the  High  Court.  When,  therefore,  it  is  stated 
in  this  BubsectioD  that, "  in  queetions  relating  to  the  custody 
and  education  of  infants,  the  rules  of  Equity  shall  prerail, ' 
it  is  not,  it  is  apprehended,  meant  that  the  jurisdiotioii 
expressly  conferred  upon  the  Chancery  Division  of  the 
High  Court  shall  be  conferred  upon  the  Commcoi  Lav 
Divisions  of  the  High  Court,  but  that,  vhen,  e.y.,  the  Court 
of  Queen's  Bench  is  called  upon  to  issue  a  vrit  of  Rabttu 
Corpus  under  circumstances  like  those  in  Andreics  v.  Salt, 
that  C^ourt  will  be  bound  to  bike  judicial  notice  of  the 
countervailing  rules  of  Equity,  and  to  hold  them  to  bo 
paramount  to,  and  to  override  the  narrow  view  to  which 
the  Court  hoe  hitherto  been  compelled  to  give  effect.  Thia 
being  so,  it  will,  it  is  apprehended,  be  wholly  unneoeesary 
to  invest,  in  a  like  case,  £20  in  the  names  of  trustees,  and  to 
make  the  infant  a  ward  in  Chancery,  in  order  to  secure  what 
subsection  (7)  of  section  24  calls  "  a  complete  and  final 
determination  of  the  matter  in  controversy  between  the 
parties." 

In  the  case  of  In  Re  Goldsaorthy*  the  Common  Pleas 
refused  a  writ  of  habeas  corpus  under  this  subsection. 

Subscc.  (11)  of  this  section  introduces  an  important  new 
rule  respecting  conflicting  rules  of  Equity  and  Common  Law. 

"  The  rules  of  Equity  here  mean  the  principles  of 
Equity,"  "  equitable  doctrines,  not  rules  of  practice."  f 

ImtA  Selbome,  C,  when  introducing  the  present  measure, 
alluded  to  this  subsection : — 

"  It  may  be  asked,  why  not  abolish  at  once  all  distinotion 
between  law  and  equity  f  I  can  best  answer  that  by  asking 
another  question — do  you  wish  to  abolish  trusts  T  If  tmats 
are  to  continue,  there  must  be  a  distinction  between  what  we 
call  (1  legal  estete  and  an  equitable  estate.  The  legal  eatate 
is  in  the  person  who  holds  the  property  of  another ;  the 
equitable  estate  is  in  the  person  beneficially  interested. 
The  distinction,  within  certain  limits,  between  law  and 
equity  is  real  and  natural,  and  it  would  be  a  mistake  to 
suppose  that  what  is  real  and  natural  ought  to  be  dis- 
regarded, although  under  our  present  system  it  is  oftm 
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pnalied  beyond  these  limits.     I  coDtent  myself  with  saying    Act  1878, 

that  those  rights  and  remedies  which  belong  to  the  system    .  '* 

of  law  and  jurisdiction  under  which  we  actually  live,  and 

which  are  consistent  with  each  other,  should  be  equally 

noognised,  and  effect  given  to  them  in  all  branches  of  the 

Gonrt.  .  .  .  On  the  suggestion  of  a  high  authority  I  have 

added  in  the  Bill    general  words  to  provide  that  where 

there  is  any  variance  between  the  rules  of  law  and  those 

of  equity,  and  the  matter  is  not  expressly  dealt  with,  the 

rules  of  equity  shall  prevail.*'* 

As  to  this  subsection,  see  per  Jesself'M..^,,  in  Bmtroay, 
White,f  and  per  Bacon,  V.C.,  in  Lascelles  v.  Btitt.X 

By  section  91  of  this  Act,  infra,  the  several  rules  of 
law  enacted  and  declared  by  the  present  section  are  to  be 
in  force  and  receive  effect  in  all  Courts  whatsoever  in 
England,  so  far  as  the  matters  to  which  such  rules  relate 
Aail  be  respectively  cognisable  by  such  Courts. 


PART  III. 

Sittings  and  Disteibutions  of  Business. 

Sectiofi  26. — Abolition  of  Terms. 

The  division  of  the  legal  year  into  terms  shall 
be  abolished,  so  fur  as  relates  to  the  administra- 
tion of  justice ;  and  there  shall  no  longer  be  terms 
applicable  to  any  sitting  or  business  of  the  High 
Court  of  Justice,  or  of  the  Court  of  Appeal,  or  of 
^y  Commissioners  to  whom  any  jurisdiction  may 
be  assigned  under  this  Act ;  but  in  all  other  cases 
ni  which,  under  the  law  now  existing,  the  terms 
into  which  the  legal  year  is  divided  are  used  as  a 
Pleasure  for  determining  the  time  at  or  within 

*  flannxd's  Parliamentary  Debates,  Srd  Series,  vol.  214,  p.  339. 

1 1  Q.  B.  D.,  423 ;  46  L.  J.  (Q.B.),  642 ;  34  L.  T.,  836 ;  24  W.  R.,  721. 

:2  Ch.  D.,  6SS;  24  W.  R.,  669. 
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which  any  act  is  required  to  be  done,  the  same 
'  may  continue  to  be  referred  to  for  the  same  or 
the  like  purpose,  unless  and  until  provision  is 
otherwise  made  by  any  lawful  authority.  Subject 
to  Rules  of  Court,  the  High  Court  of  Justice  and 
the  Court  of  Appeal,  and  the  Judges  thereof 
respectively,  or  any  such  Commissioners  as  afore* 
said,  shall  have  power  to  sit  and  act,  at  any  time, 
and  at  any  place,  for  the  transaction  of  any  part 
of  the  business  of  such  Courts  respectively,  or  of 
such  Judges  or  Commissioners,  or  for  the  dis- 
charge of  any  duty  which  by  any  Act  of  Parlia- 
ment, or  otherwise,  is  required  to  be  discharged 
during  or  after  term. 

It  will  be  perceived  that  terms  are  not  entirely 
abolished  by  this  Bection  (as  the  title  of  the  section  would 
seem  to  imply),  but  only  '^  so  fSar  as  relates  to  the  adminis- 
tration of  justice." 

The  Bales  of  Court  regulating  the  sittings  and  yaca- 
tions  will  be  found  in  the  Eules  of  the  Supreme  Court, 
Order  LXI. 

A  curious  result  of  this  section  may  be  noted.  The 
right  of  jimior  barristers  to  move  the  Court  on  the  last  day 
of  Term,  in  priority  to  Her  Majesty's  Counsel,  ceased 
when  this  section  came  into  operation.* 


Section  27. — Vacations. 

Her  Majesty  in  Council  may  from  time  to  time, 
upon  any  report  or  recommendation  of  the  Judges 
by  whose  advice  Her  Majesty  is  hereinafter 
authorised  to  make  Rules  before  the  commence- 


•  Anon,  Timet,  Dec.  22xid,  1867 ;  I  Chorle/s  Gates  (Court),  39.  (P«rtiie 
Lord  Chief  Justice  of  England.)  x  /  \ 
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ment  of   this  Act,   and    after  the  commence-    ^^^  ^' 

went  of    this    Act    upon    any    report    or    re- — " 

commendation  of  the  Council  of  Judges  of  the 
Dapreme  Court  hereinafter  mentioned,  with  the 
consent  of  the  Lord  Chancellor,  make,  revoke,  or 
modify,  orders  regulating  the  vacations  to  he 
observed  by  the  High  Court  of  Justice  and  the 
High  Court  of  Appeal,  and  in  the  offices  of  the 
said  Courts  respectively;  and  any  Order  in 
Comicil  made  pursuant  to  this  section  shall,  so 
l<mg  as  it  continues  in  force,  he  of  the  same  effect 
as  if  it  were  contained  in  this  Act ;  and  Rules  of 
Com!t  may  be  made  for  carrying  the  same  into 
effect  in  the  same  manner  as  if  such  Order  in 
Comicil  were  part  of  this  Act.  In  the  meantime, 
and  subject  thereto,  the  said  vacations  shall  be 
fixed  in  the  same  manner,  and  by  the  same  autho- 
rity, as  if  this  Act  had  not  passed.  This  section 
shall  come  into  operation  immediately  upon  the 
passing  of  this  Act. 

This  section  being  expressly  excepted  from  section  2, 
^^tprOy  came  in  force  on  the  5th  of  August,  1873. 

The  Boles  of  Court  regulating  vacations  will  be  found, 
18  already  stated,  in  Order  LXI.  of  the  Rules  of  the 
Sumieme  Court. 

By  section  17  of  the  Act  of  1875,  "  the  reference  to 
<Kctain  Judges  in  section  27  of  the  Principal  Act  shall  be 
^fiemed  to  refer  to  the  Judges  mentioned  in  that  section 
^  the  Judges  on  whose  recommendation  an  Order  in 
Oooncil  may  be  made,"  before  the  commencement  of 
the  Acts,  namely,  '^  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Bolls,  the  Lord 
CtieU  JuBtioe  of  the  Common  Fleas,  the  Lord  Chief  Baron, 
■d  Ae  Loida  Ju^tioes  of  Appeal  in  Chanceiy,  or  any  fiye 
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of  ihem,  and  the  other  Judges  of  the  several  Courts  in* 
tended  to  be  united  and  consolidated  by  the  Principal 
Act  as  amended  by"  that  "Act,  or  a  majority  of  such 
other  Judges.'* 

As  to  the  Council  of  Judges,  see  s.  75,  infra. 

Section  28. — Sittings  in  Vacation. 

Provision  shall  be  made  by  Rules  of  Court  for 
the  hearing,  in  London  or  Middlesex,  during 
vacation  by  Judges  of  the  High  Court  of  Justice 
and  the  Court  of  Appeal  respectively,  of  all  such 
applications  as  may  require  to  be  immediately  or 
promptly  heard. 

The  "  provision  *'  expressly  "  made  "  pursuant  to  this 
section,  will  be  found  in  the  Bules  of  the  Supreme  Court, 
Order  LXI.,  Rules  5  and  6.  If  no  Divisional  Court  is 
sitting,  an  application  should  be  made  to  the  Yacation 
Judge  to  enlarge  the  time  for  appealing.  Croni  v.  Samu^, 
2  C.  P.  D.,  21 ;  36  L.  T.,  423 ;  26  W.  R.,  45. 

Section  29. — Jurisdiction  of  Judges  of  Sigh 

Court  on  Circuit. 

Her  Majesty,  by  Commission  of  Assize  or  by 
any  other  commission,  either  general  or  special^ 
may  assigu  to  any  Judge  or  Judges  of  the  High 
Court  of  Justice  or  other  persons  usually  named 
in  Commission  of  Assize,  the  duty  of  trying  and 
determining  within  any  place  or  district  specially 
fixed  for  that  purpose  by  such  commission,  any 
causes  or  matters,  or  any  questions  or  issues  of 
fact  or  of  law,  or  partly  of  fact  and  partly  of  law, 
in  any  cause  or  matter  depending  in  the  said 
High  Court,    or  the  exercise  of  any  civil    or 


PART  Til. — SITTINGS  AND  DISTRIBUTION  OF  lUJSINESS.    89 

criminal  jurisdiction  capable  of  being  exercised    ^^^  ^^^^ 

hj  the  said  High  Court ;  and  any  commission  so 

granted  by  Her  Majesty  shall  be  of  the  same 
Talidity  as  if  it  were  enacted  in  the  body  of  this 
Act;  and  any  Commissioner  or  Commissioners 
appointed  in  pursuance  of  this  section  shall,  when 
Qigaged   in   the    exercise    of    any   jurisdiction 
assigned  to  him  or   them  in  pursuance  of   this 
Act,  be  deemed  to  constitute  a  Court  of  the  said 
High  Court  of   Justice;    and,   subject   to   any 
restrictions  or  conditions   imposed   by  Rules  of 
Ckmrt  and  to  the  power  of  transfer,  any  party  to 
any  cause  or  matter  involving  the  trial  of   a 
question  or  issue  of  fact,  or  partly  of  fact  and 
partly  of  law,  may,  with  the  leave  of  the  Judge 
or  Judges  to  whom  or  to  whose  Division  the  cause 
or  matter  is  assigned,  require  the  question  or  issue 
to  be  tried  and  determined  by  a  Commissioner  or 
Commissioners  as  aforesaid,  or  at  sittings  to  bo 
beld  in  Middlesex  or  London  as  hereinafter  in 
this  Act  mentioned,  and  such  question  or  issue 
shall  be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question 
or  issue  of  fact  may  be  tried  and  determined  in 
like  manner  with  the  consent  of  all  the  parties 
hereto. 

Ai  to  drcnits,  see  seotioDB  11, 26, 37f  76,  and  93  of  this 
Act  As  to  the  re-arrangement  of  circuits,  see  section  23 
of  (he  Supreme  Goart  of  Judicature  Act,  1875,  and  the 
Orders  in  Council  made  under  that  section,  '^  as  to  Judge's 
dieaits,''  on  the  5th  February,  17ih  Mav,  and  27th  June, 
1876,  the  Winter  Assizes  Act,  1876  (39  *&  40  Vict.  c.  57), 
md  the  Orders  in  Council  of  the  23rd  October,  1876, 
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4^  4^'*    made    under   it.    As    to   trials    on   ciicmt,    see   Order 
-  XXXVI.  of  the  Rules  of  the  Supreme  Oourt, 

'^  Commission  of  Assize/'  The  abolition  of  Assizes,  and 
other  real  actions  has  thrown  the  Commission  of  Assiise,  as 
distinguished  from  the  Commission  of  Nisi  Frius^  out  of 
force.* 

"Or  any  other  commission.''     There   are  practically 
now  four  several  authorities,  by  virtue  of  which  Judges 
sit  upon  circuitf  : — 1.  The   Commission  of  the   Peace; 
2.  A  Commission  of  Over  and  Terminer ;  3.  A  Commission 
of  General  Gaol   Delivery;   4,  A  Commission   of   Nisi 
Frius.     The  Judicature  Commission  in  their  First  Beportt 
made  the  following  recommendation  : — "  We  think  that 
in  lieu  of  the  ordinary  Assize  commissions,  one  Commtsaion 
only  should  be  necessary  for  each  circuit."   In  their  Second 
Beport§  they  recommended   "that  actions  to  be  tried 
elsewhere  than  in  the  Metropolis,  or  Liverpool,  or  Man- 
chester, should  be  tried  under  commissions  to  be  issued 
from  time  to  time  by  your  Majesty  for  the  trial  of  causea 
ai  any  place  or  places  named  in  such  commissions/'     By  s. 
26,  supra,  Commissioners  of  Assize  may  ^^  sit  at  any  time 
and  at  any  place/* 

The  ^'  other  persons  usually  named "  are  specified  in 
section  37,  infra  (which  must  be  read  in  connection  with 
this  section),  i.e.,  "  any  Serjeant-at-law,  or  any  of  Hor 
Majesty's  Counsel  learned  in  the  law  ;"||  "  any  Judge  or 
Judges  of  the  High  Court  of  Justice."  Section  37  enables 
Her  Majesty  to  include  in  any  such  commission  ''any 
Ordincury  Judge  of  the  Court  of  Appeal."  Hitherto  the 
Ordinary  Judges  of  the  Court  of  Appeal  have  not  gone 
circuit ;  but  s.  15  of  the  Appellate  Jurisdiction  Act,  1876, 
imposes  on  ^'  every  Additional  Ordinary  Judge  of  the  Court 
of  Appeal,"  appointed  under  that  Act,  the  '^obligation 
to  go  circuits  (sic)  and  to  act  as  Commissioner  of  Assize/' 

'^Any  Commissioner  shall  be  deemed  to  constitute  a 
Court."    A  similar  provision  will  be  found  in  aections  30 

*  Stephen's  Commentarios,  7th  edit.,  toL  3,  p.  352. 

t  See  the  5th  Report  of  the  Judicature  Conunission,  p.  48.  (2nd 
Appendix  on  Courts  and  Assizes.) 

1  P.  17,  §  P.  21. 

y  See  13  &  14  Viot.  o.  25,  which  also  includes  in  the  saiBS  cattgoiy  as 
S^ijeants  and  Queen's  Counsel,  Barristers  haying  a  patent  of  preoadenos. 
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and  39,  as  to  a  single  Judge  constituting  '^a  Court."  (See    Aet  WtB, 
•     noir,  as  to  the  powers  of  single  Judges^  section  17  of  the       *' 
Appellate  Jurisdiction  Act^  1876.) 

"Rules  of  Court,*'  Order  XXXVI.,  Rule  29,  of  the 
Sules  of  the  Supreme  Court,  expressly  refers  to  this 
•ection : — 

"  In  any  cause  the  Court  or  a  Judge  of  the  Division  to 
vldch  the  cause  is  assigned,  may,  at  any  time  or  from  time 
to  time,  order  the  trial  and  determination  of  any  question 
or  issue  of  fact,  or  partly  of  fact  and  partly  of  law,  by  any 
Conmissioner  or  Commissioners  appointed  in  pursuance  of 
the  2ltth  section  of  the  said  Act,  or  at  the  sittings  to  be 
Ud  in  Middlesex  or  London,  and  such  question  or  issue 
shall  be  tried  and  determined  accordingly."  * 

Bale  1  of  the  same  Order  states  that  ^'  where  no  place 
of  trial  is  named  in  the  statement  of  claim,  the  place  of 
trial  shall,  unless  a  Judge  otherwise  orders,  be  the  coimty 
of  Middlesex,  and  that  any  order  of  a  Judge  as  to  the  place 
of  trial  may  be  discharged  or  varied  by  a  Divisional  Court 
of  the  High  Court." 

See  furtiier,  as  to  the  place  of  trial,  Rule  6  of  the  same 
Order,  and  also  Order  XXXV.,  Rules  12,  13,  14  and  16, 
as  to  the  removal  of  actions  from  the  District  Registry  to 
London,  i.e.y  to  the  Central  Offices  of  the  High  Court. 

"The  power  of  transfer."  See  section  36,  infra;  also 
Older  II.,  Rules  1  and  2  of  the  Rules  of  the  Supreme 
Cotrt,  and  subsection  (2)  of  section  11  of  the  Supreme 
Goorl  of  Judicature  Act,  1876. 

Section  30. — Sittings  far  trial  by  Jury  m  London 

cmd  Middlesex. 

Subject  to  Bules  of  Court,  sittings  for  the  trial 
by  jury  of  oanses  and  questions  or  issues  of  fact 
shall  be  beld  in  Middlesex  and  London,  and  such 
sittings  shall,  so  far  as  is  reasonably  practicable, 
and  subject  to  vacations,  be  beld  continuously 
ihioughout  the  year  by  as  many  Judges  as  the 

*  Bm,  m  to  this  Rule,  Bnle  4  of  the  Rulee  of  the  Supreme  Coi(rt»  I)ec.» 
1876,  imfv  (Order  XXXVI.,  Rule  29a). 
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^V  80^'    business  to  be  disposed  of  may  render  necessary. 

'• —  Any  Judge  of  the  High  Court  of  Justice  sitting 

for  the  trial  of  causes  and  issues  in  Middlesex  or 

r 

London,  at  any  place  heretofore  accustomed,  or 
to  be  hereafter  determined  by  Rules  of  Court, 
shall  be  deemed  to  constitute  a  Court  of  the  said 
High  Court  of  Justice. 

"  Subject  to  Eules  of  Court."  By  Order  V.,  Eule  1 
of  the  Bules  of  the  Supreme  Court,  ^^  in  any  action,  otiiar 
than  a  Probate  action,  the  plaintiff,  wherever  resident, 
may  issue  a  writ  of  summons  out  of  the  Kegistry  of  any 
district.  If  the  defendant  resides  within  the  district^  he 
muat,  by  Order  XII.,  Rule  2,  of  the  same  Bules,  appear 
to  such  a  writ  in  the  District  Kegistry.  But  by  Order 
XXXV.,  Rule  13,  any  party  to  the  action  may  apply  for 
an  order  to  remove  the  action  to  London;  and,  in  the 
cases  specified  in  RiUes  11  and  11a  of  Order  XXXV.,  the 
defendant  may  remove  the  action  to  London,  a^  of  right. 
The  Rules  of  Court  relative  to  trials  in  Middlesex  and 
London  will  be  found  in  Order  XXXVL* 

The  "  place  heretofore  accustomed  *'  as  to  "  London/' 
i.e.,  the  City,  is  the  Guildhall. 

This  section  contains  a  most  beneficial  enactment,  that 
^'  the  sittings  in  Middlesex  and  London  shall,  so  far  as 
is  reasonably  practicable,  and  subject  to  vacation,  be  held 
CONTINUOUSLY  THROUGHOUT  THE  YEAR."  The  number 
of  remanets  left  in  the  Court  of  Queen's  Bench  at 
Guildhall  was  a  disgrace  to  our  system  of  Judicature,  and 
the  Judges  of  that  Court  were  powerless  to  remedy  it. 
This  enactment  is  based  on  the  recommendations  of 
the  Judicature  Commission.  In  their  first  Report  they 
said  :  '^  These  sittings  should  be  held  continuously  through- 
out the  legal  year."  In  their  Second  Report  they  referred 
to  and  enforced  their  previous  recommendation. 

*  A  Chancery  Judge  cannot  be  required  to  try  an  action  by  jury  nnleiB 
he  is  sitting  at  niti  priut.  See  Order  XXX  Yl.,  Rule  29a,  in/ra^  and 
the  cases  there  cited. 

t  P.  16.  (Exclusive,  of  course,  of  Vacations,  as  to  which  see  Order  LXI. 
of  the  Rules  of  the  Supreme  Court) 
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The  case  of  Frost  v.  Field  afforded  a  striking  illustra-  Act  1873, 
im  of  the  increased  despatch  of  legal  business  at  the  Mid-  *' 
(Oesex  sittings.  It  was  tried  for  the  first  time  on  the  3rd  of 
December,  1875^  before  Mr.  Justice  Blackburn,  when  the 
jurj  were  discharged,  being  unable  to  agree.  The  plain- 
tiff thereupon  gave  fresh  notice  of  trial,  and  set  down  the 
action  for  the  same  sittings.  It  was  tried  a  second  time 
before  Mr.  Baron  Pollock,  on  the  21st  of  December,  1875, 
i.f.,  within  three  weeks  of  the  former  trial.* 

"Any  Judge  shall  be  deemed  to  constitute  a  Court." 
A  similar  provision  occurs  in  sections  29  and  39  as  to  a 
single  Judge  constituting  a  Court.  (See  now  sect.  17  of 
the  Appellate  Jurisdiction  Act,  1876,  as  to  the  powers  of 
a  single  Judge.) 

Sectiok  31. — Divisions  of  the  Sigh    Court  of 

Justice. 

For  the  more  convenient  despatch  of  business 
in  the  said  High  Court  of  Justice  (but  not  so  as 
to  prevent  any   Judge  from   sitting,  whenever 
i*equired,  in  any  Divisional  Court,  or  for  any  Judge 
of  a  different  Division  from  his  own),  there  shall 
l)c  in  the  said  High  Court  five  Divisions  consisting 
of  such  numher  of  Judges  respectively  as  herein- 
after mentioned.     Such  five  Divisions  shall  re- 
spectively include  immediately  on  the  commence- 
ment of  this  Act,  the  several  Judges  following ; 
(that  is  to  say), 
(1.)  One  Division  shall  consist  of  the  following 
Judges;    (that   is   to    say),   the   Lord 
Chancellor,    who    shall    be    President 
thereof,  the  Master  of  the  Bolls,  and 
the    Vice-Chancellor  of  the   Court   of 

•  IVmI  T.  iMf,  Tim0$^  Deo.  22iid,  1876;  1  Charle/s  Cases  (Oomt),  40. 
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^^^  ^®/3'  Chancery,  or  sucli  ol'  them  as  shall  not. 

be  appointed    Ordinary  Judges  of   the 

Court  of  Appeal : 

(2.)  One  other  Division  shall  consist  of  the 
following  Judges ;  (that  is  to  say).  The 
Lord  Chief  Justice  of  England,  who 
shall  be  President  thereof,  and  such  of 
the  other  Judges  of  the  Court  of 
Queen's  Bench  as  shall  not  be  appointed 
Ordinary  Judges  of  the  Court  of  Appeal : 

(3.)  One  other  Division  shall  consist  of  the 
following  Judges;  (that  is  to  say).  The 
Lord  Chief  Justice  of  the  Commoa 
Pleas,  who  shall  be  President  thereof, 
and  such  of  the  other  Judges  of  the 
Court  of  Common  Pleas  as  shall  not  be 
appointed  Ordinary  Judges  of  the  Court 
of  Apj)eal : 

(4.)  One  other  Division  shall  consist  of  the 
following  Judges ;  (that  is  to  say),  The 
Lord  Chief  Baron  of  the  Exchequer, 
who  shall  be  President  thereof,  and  such 
of  the  other  Barons  of  the  Court  of 
Exchequer  as  shall  not  be  appointed 
Ordinary  Judges  of  the  Court  of  Appeal : 

(5.)  One  other  Division  shall  consist  of  two 
Judges  who,  immediately  on  the  com- 
mencement of  this  Act,  shall  be  the 
existing  Judge  of  the  Court  of  Probate 
and  of  the  Court  for  Divorce  and 
Matrimom'al   Causes  and  the  existing 
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Judge  of  the  High  Court  of  Admiralty,    ^^  {j^** 

unless  either  of  them  is  appointed  an 

Ordinary  Judge  of  the  Court  of  Appeal. 

The  existing   Judge   of   the   Court   of 

Frohate  shall  (unless  so  appointed)  he 

the  President  of  the  said  Division ,  and 

suhjeot  thereto  the  Senior  Judge  of  the 

said  Division,  according  to  the  order  of 

precedence   under   this   Act,   shaU  he 

President. 

The  said  five  Divisions  shall  be  called  respec- 

tirdy  the  Chancery  Division,  the  Queen's  Bench 

BifiBion,    the    Common     Pleas    Division,    the 

Exchequer  Division,  and  the  Probate,  Divorce, 

and  Admiralty  Division. 

Any  deficiency  of  the  number  of  five  Judges 
for  constituting,   in  manner  aforesaid,    imme- 
diately on  the  commencement  of  this  Act,  any 
QD6  or  more  of  the  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Divisions,  may  be  supplied  by  the 
appointment,  under  Her  Majesty's  B/oyal  Sign 
Manual,  either  before  or  after  the  time  fixed  for 
the  commencement  of  this  Act,  of  one  of  the 
Pnifine  Justices  or  Junior  Barons  of  any  Superior 
Court  of  Common  Law  from  which  no  Judge 
mxjr  be  appointed  as  aforesaid  to  the  Court  of 
Appeal,  to  he  a  Judge  of  any  Division  in  which 
such  deficiency  would  otherwise  exist.     And  any 
deficiency  of  the  number  of  three  Vice-Chan cellors 
or  of  the  two  Judges  of  the  Probate  and  Admiralty 
Diyisioiis  at  the  time  of  the  commencement  of 
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this  Act  may  be  supplied  by  the  appointment  of 
a  new  Judge  in  his  place  in  the  same  manner  as 
if  a  vacancy  in  such  office  had  occurred  after  the 
commencement  of  this  Act. 

Any  Judge  of  any  of  the  said  Divisions  may  be 
transferred  by  Her  Majesty,  under  Her  B/oyal 
Sign  Manual,  from  one  to  another  of  the  said 
Divisions. 

Upon  any  vacancy  happening  among  the  Judges 
of  the  said  High  Court,  the  Judge  appointed  to  fill 
such  vacancy  shall,  subject  to  the  provisions  of 
this  Act,  and  to  any  B/ules  of  Court  which  may  be 
made  pursuant  thereto,  become  a  member  of  the 
same  Division  to  which  the  Judge  whose  place 
has  become  vacant  belonged. 

It  will  be  perceived  that  the  utmost  respect  has  been 
shown  by  the  Legislature  to  the  Conservative  instincts  of 
the  legal  profession  in  framing  this  section.  There  will, 
practically,  be  no  "  outward  and  visible"  manifestation  of 
the  union  of  the  Superior  Courts  of  Law  and  Equity  into 
one  Supreme  Court.  The  Courts  will  generally  sit,  at 
least  imtil  the  Palace  of  Justice  is  completed,  in  the  ^'  place 
heretofore  accustomed."  The  concurrent  administration 
of  the  principles  of  law  and  equity  by  each  of  the  existing 
Courts,  the  infusion  of  the  spirit  and  the  transferring  ($ 
many  of  the  forms  of  Chancery  pleading  and  practice  into 
the  Common  Law  Divisions,  and  vice  versa — mese  will  be 
the  plastic  influences  which  will  gradually  but  surely  mould 
the  five  Divisions  of  the  High  Court  into  one  complete 
and  harmonious  whole. 

The  distribution  of  the  High  Court  of  Justice  into 
"  Divisions,"  and  not  only  so  but  into  the  precise  number 
of  five  Divisions,  was  suggested  by  the  Judicature  Com- 
missioners in  their  First  Report* : — 


•Page?. 
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j  "The  Supreme  Court  would,  of  course,  be  divided  into  Act  1878, 
i  m  many  Chambers  or  Divisions  as  the  nature  and  extent  ^  ** 
or  the  convenient  despatch  of  business  might  require. 
...  .  We  consider  it  expedient,  with  a  view  tofacili' 
taii  the  transition  from  the  old  to  the  new  system,  and  to 
make  the  proposed  change  at  first  as  little  inconvenient  as 
poBsible,  that  the  Courts  of  Chancery,  Queen's  Bench, 
Common  Pleas  and  Exchequer  should,  /or  the  presenty 
retain  dieir  distinctive  titles,  and  should  constituto  so 
many  Chambers  of  the  Supreme  Court,  and  as  regards  the 
Courts  of  Admiralty,  Divorce  and  Probate,  we  think  it 
would  be  convenient  that  those  Courts  should  be  consoli- 
dated, and  form  one  Chamber  or  Division  of  the  Supreme 
CoQrt." 

The  words  in  brackets — ("  but  not  so  as  to  prevent  any 
Judge  from  sitting,  whenever  required,  in  any  Divisional 
Coort,  or  for  any  Judge  of  a  difierent  Division  from 
his  own,'')  are  founded  on  the  following  passage  in 
the  First  Beport  of  the  Judicature  Commission:* — 
*'  From  the  consolidation  of  all  the  present  Superior  Courts 
into  one  Supreme  Court  it  follows  that  all  the  Judges  of 
fiioee  Courts  will  become  Judges  of  the  Supreme  Court ; 
and  thus  every  Judge,  though  belonging  to  a  particular  Diti- 
«w,  will  ie  competent  to  sit  in  any  Division  of  the  Court, 
whenever  it  may  be  found  convenient  for  the  administra- 
tiott  of  Justice."  This  interchangeability,  so  to  speak,  of 
all  the  Judges,  will  lead,  it  may  reasonably  be  expected, 
to  a  considerable  increase  in  judicial  power. 

Kb  to ''  the  existing  Judge  of  the  High  Court  of  Ad- 

aumlty,"  see  section  8  of  the  Amending  Act,  the  pro- 

ridons  of  which  will  account  for  the  precedence  given  by 

nbaeotion  (6)  of  the  present  section  to  the  existing  Judge 

of  the  Court  of  Probate. 

The  fall  title  of  the  fifth  Division  of  the  High  Court  is 
*The  Probate,  Divorce  and  Admiralty  Division ;"  but  the 
anbject-matter  before  the  Court  must  be  indicated  by  the 
addUiian  of  lie  word  "Probate,"  "Divorce,"  or  "Admi- 
ralty/' as  the  case  may  be.  Documents  will  not,  how- 
ever, be  rejected  or  invalid  on  account  of  not  having  the 

*  Page  9.    Ai  to  the  words  in  brackets,  see  Hillman  ▼.  Mayhew,  1  Ex. 
D^  132. 

7 


98  BDPKEMB    OOUBT  OF  JUDICATURE   ACT,    187S. 

full  title,*  the  expressions  "Probate  Division,"  "  Divorce 
_  Division,"  or  "Admiralty  Division,"  being   aanotiimed 
both  by  the  neiw  Aots  and  the  new  Rules. 

It  is  important  to  observe  that  notwithstanding  the 
distribution  of  the  High  Court  by  these  eections  into 
Divisions,  ^hese  Divisions  ore  so  far  to  be  deemed  distinct 
and  si'parnto,  that  the  Judges  sitting  in  bancom  one  Divi- 
sion  me  bound,  on  appeal  to  them  from  a  Judge  at  cham- 
bers, in  an  action  commenced  in  another  Division,  to  follow 
the  decision  of  the  Judges  of  the  latter  Division,  even 
although  it  be  against  their  own  opinion.f  The  case  in 
which  this  was  decided  ^vas  in  an  action  in  the  Exchequer 
Division.  The  plaintiffs  appealed  to  the  Queen's  Bench 
Division  from  Pollock,  B.,  nt  chambers,  who  refused 
(according  to  the  practice  in  Exchequer  actions)  to  make 
an  order  for  the  inspection  of  the  report  of  the  surgeon 
of  the   defendant   Company  as  to  the  condition   of  the 

Plaintiff's  wife  who  had  been  injured  on  their  tramway. 
'he  Queen's  Bench  Division,  although  they  did  not 
agroo  with  the  practice  in  the  Exchequer  Division,  up- 
held llie  decision  of  Mr.  Baron  Pollock,  on  the  ground, 
as  stated  by  the  Lord  Chief  Justice  of  England,  that, 
"  as  this  was  an  Exchequer  cause,  they  were  bound  to 
follow  the  decision  of  the  Judges  of  the  Exchequer  Divi* 
sion." 

The  five  Divisions  may  (section  32)  be  altered  by  Order 
in  Council  on  the  recommendatioa  of  the  Council  of 
Judges. 

It  ^v'iU  be  seen  that  this  section  contemplates  a  redac- 
tion in  the  number  of  Judges  of  each  of  the  three  Common 
Law  Divisions  from  (i  to  5.  This  was  intended  to  carry 
out  the  provision  of  section  5  of  tliia  Act,  supra,  that 
there  should  be  only  5  Judges  of  each  of  these  Divisions, 
i.e.,  the  Chief  and  four  Puisnes.  The  passage  in  section 
5  of  Ibis  Act,  reducing  the  number  of  Judges  of  the 
three  Common  Iiaw  Divisions  from  18  to  15,  was  re- 
pealed by  section  3  of  the  Supreme  Court  of  Judicature 
Act,  1875.     No  corresponding  alteration  in  the  present 

•  Anon.,  Tiiaea.  Nov.  lOth,  1876;   1  Charley's  CateH  (Court),  41. 
t  Paccj/  and  Wiff  V.  TAt  London  Tramwat/  Company,  Ttmei,  Thmiay, 
Maroh  SSrd,  1876;  2  Charlay'e  CiiM»  (Court),  88. 
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Metion  was  at  the  same  time  made,  but  the  arrangement  Aet  1878, 
farsapplymg  a  '^  deficiency  "  in  the  number  of  the  Judges  '* 
dihe  three  Common  Law  Divisions  evidently  became  a 
;  4mi  letter  when  the  Legislature  in  1875  determined  that 
ftsre  should  be^  as  theretofore,  6  Judges  in  each  of  the 
Common  Law  Divisions.  This  point  is  of  some  interest 
vow  that  Lord  Selbome's  original  scheme  for  reducing  the 
manber  of  Judges  of  the  three  Common  Law  Divisions 
firom  18  to  15  has  been  practically  re-enacted  by  section 
15  of  the  Appellate  Jurisdiction  Act,  1876.  The  present 
lectkni  has  smce  the  1st  of  ISTovember,  1876,  been  in 
binnony  with  the  existing  state  of  things. 

Section  32. — Power  to  alter  Divisions  hy  Order 

in  Council. 

Her  Majesty  in  Council  may,  from  time  to  time, 
upon  any    report    or    recommendation    of    the 
Council  of  Judges  of  the  Supreme  Court  herein- 
after mentioned,   order  that  any  reduction  or 
incpBase  in  the  number  of  Divisions  of  the  High 
Court  of  Justice,  or  in  the  number  of  the  Judges 
of  the  said  High  Court  who  may  be  attached  to 
any  such  Division^  may^  pursuant  to  such  report 
or  recommendation,  be  carried  into  etfect ;  and 
may  give  all  such  further  directions  as  may  be 
necessary  or  proper  for  that  purpose ;  and  such 
Order  may  provide  for  the  abolition  on  vacancy 
of  the  distinction  of  the  offices   of  any  of  the 
following  Judges,  namely,  the  Cbicf  Justice  of 
fingland,  the  Master  of  the  £;oPs,  the  Chief 
Justice  of  the  Common  Fleas,    and    the  Chief 
Baron  of  the  Exchequer,  which  may  be  reduced, 
and    of    the    salaries,   pensions,  and  patronage 
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attached  to  such  offices,  from  the  offices  of  the 
other  Judges  of  the  High  CSourt  of  Justice,  not- 
withstanding anything  in  this  Act  relating  to 
the  continuance  of  such  offices,  salaries,  pensions, 
and  patronage;  but  no  such  Order  of  Her 
Majesty  in  Council  shall  come  into  operation 
until  the  same  shall  have  been  laid  before  each 
House  of  Parliament  for  thirty  days,  on  which 
that  House  shall  have  sat,  nor  if,  within  such 
period  of  thirty  days,  an  address  is  presented  to 
Her  Majesty  by  either  House  of  Parliament^ 
praying  that  the  same  may  not  come  into  opera- 
tion. Any  such  Order,  in  respect  whereof  no 
such  address  shall  have  been  presented  to  Her 
Majesty,  shall,  from  and  after  the  expiration  of 
such  period  of  thirty  days,  be  of  the  same  force 
and  eflEect  as  if  it  had  been  herein  expressly- 
enacted  :  Provided  always,  that  the  total  number 
of  the  Judges  of  the  Supreme  Court  shall  not  be 
reduced  or  increased  by  any  such  Order. 

In  the  passages  cited  from  the  First  Report  of  the  Judi- 
cature Commission*  under  the  preceding  section,  it  will 
be  seen  that  it  is  "  for  the  present  "  only  that  the  Conunis- 
sioners  recommended  that  the  existing  Cfourts  should,  when 
they  become  Divisions  of  the  Supreme  Court,  "  retain  their 
distinctive  titles,  with  a^w,*'  merely, "to facilitate  the  tran- 
sition.'* The  same  considerations  evidently  induced  the 
framers  of  the  preceding  section  to  retain  the  time-honoured 
titles  of  the  Lord  Chief  Justice  of  England,  the  Master 
of  the  Rolls,  the  Lord  Chief  Justice  of  the  Conunon 
Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer. 
The  present   section  enables    Her  Majesty  in   Council, 

♦  Page  9. 
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wien  the  temporary  purpose  for  which  these  titles,  Act  1S78, 
Kke  those  of  the  Superior  Courts,  were  retained,  has  been  *'  ^^' 
MTved  to  sweep  away«  on  vacancies  occurring,  all  distinc- 
turn  between  these  ancient  and  lofty  titles  and  those  of 
Ae  Puisne  Judges ;  also  to  reduce  or  increase  ad  libitum 
the  number  of  the  Divisions  of  the  High  Court.  The 
alteration  in  the  number  of  the  Divisions  of  the  High 
Court  can  only  be  made  by  Her  Majesty  in  Council  "  upon 
any  report  or  recommendation  of  the  Council  of  Judges  ;*' 
4Nit  it  would  seem,  from  the  peculiar  wording  of  the 
aection,  that  the  titles,  salaries,  and  pensions  of  the  three 
Common  Law  Chiefs  and  of  the  Master  of  the  Eolls  can 
be  reduced  by  Her  Majesty  in  Council,  mero  motu,  inde- 
pendently of  the  Council  of  Judges  (as  to  which,  see  s.  75, 

As  a  set-off  against  this  levelling  edict  in  posse,  may  be 
aet  the  language  tit  esse  of  the  Sth  section  of  this  Act,  supra: 
^  All  persons  to  be  hereafter  appointed  to  fill  the  places  of  the 
Lord  Chief  Justice  of  England,  the  Master  of  the  Bolls,  the 
I^rd  Chief  Justice  of  the  Common  Pleas,  and  the  Lord  Chief 
Btron,  and  their  successors,  respectively,  shall  continue  to 
be  appointed  to  the  same  respective  offices,  with  the  same 
peoedence  and  by  the  same  respective  titles,  and  in  the 
•Mne manner  respectively,  as  heretofore** 

Section  33. — JRulea  of  Court  to  provide  for 
distribution  of  btiaineaa. 

All  causes  and  matters  which  may  be  com- 
menced in,  or  which  shall  he  transferred  hy  this 
Act  to,  the  Uigh  Court  of  Justice,  shall  he  dis- 
tabuted  among  the  several  Divisions  and  Judges 
tf  the  said  High  Court,  in  such  manner  as  may 
fcwn  time  to  time  be  determined  by  any  Bules  of 
Court,  or  Ordets  of  Transfer,  to  be  made  under 
the  authority  of  this  Act;  and  in  the  meantime, 
tnd  subject  thereto,  all  such  causes  and  matters 
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A^  liTi,    ghall  be  assigned  to  the  said  Divisions  lespedayelf  ^ 

in    the    manner   hereinafter   provided*      Bvocy^ 

document  by  which  any  cause  or  matter  may  be 
commenced  in  the  said  High  Court  shall  be 
marked  with  the  name  of  the  Division,  or  with 
the  name  of  the  Judge,  to  which  or  to  whom  the 
same  is  assigned. 

^'  In  the  meantime  in  the  manner  hereinafter  provided'* 
refers  to  the  next  section.  No  Rules  of  Court  nave  yet* 
been  made,  altering  the  distribution  of  business  among  the 
five  Divisions  of  the  High  Court  contained  in  that  section. 

"  Orders  of  Transfer."  See  s.  36,  infra,  and  Order  U., 
Kules  1,  2  and  3  of  the  Supreme  Court. 

As  to  marking  the  cause  or  matter  with  ^^  the  name  of 
the  Division,"  see  section  11  of  the  Act  of  1875. 

As  to  marking  the  cause  or  matter  with  '^  the  name  of 
Judge  '*  in  the  Chancery  Division,  see  section  42,  infra. 

In  all  the  forms  given  in  the  Appendix  to  the  Amending 
Act,  a  space  is  left  for  the  name  of  the  Division ;  in  the 
Chancery  forms  for  that  of  the  Judge,  also. 

The  writ  must  (Order  II.,  Rule  1)  specifv  the  Division 
^'  to  which  it  is  intended  that  any  action  should  be  assigned." 

Section  34. — Assignment  of  certain  business  to 
particular  Divisions  of  Sigh  Court  subject  to 
Mules. 

There  shall  be  assigned  (subject  as  aforesaid) 
to  the  Chancery  Division  of  the  said  Court : 
(1.)  All   causes  and    matters   pending  in  the 

Court  of  Chancery  at  the  commencement 

of  this  Act : 
(2.)  All  causes  and  matters  to  be  commenced 

after  the  commencement  of  this  Act,  under 

•  May,  1877. 
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any  Act  of  Parliament  by  which  exclusive    Act  wrs. 

jurisdiction,  in  respect  to  such  causes  or 

matters,  has  been  given  to  the  Court  of 
.Chancery,  or  to  any  Judges  or  Judge 
thereof  respectively,  except  appeals  from 
County  CJourts : 
(3.)  All  causes  and  matters  for  any  of  the 
following  purposes : 
The  administration  of   the  estates  of 

deceased  persons ; 
The  dissolution  of  partnerships  or  the 
taking  of  partnership  or  other   ac- 
counts ; 
The  redemption  or  foreclosure  of  mort- 
gages; 
The  raising  of  portions,  or  other  charges 

on  land ; 
The  sale  and  distribution  of  the  proceeds 
of  property  subject  to   any  lien   or 
charge ; 
The  execution  of  trusts,  charitable  or 

private ; 
The  rectification,  or  setting  aside,  or 
cancellation  of  deeds  or  other  written 
instruments ;  * 
The  specific  performance  of  contracts 
between  vendors  and  purchasers  of 
real  estates,  including  contracts  for 
leases  ; 

*  Qtm,  howerer,  Mottgn  y.  TiU .  JFeit  Mo$tyn  Coal  and  Iron  Company, 
I F.  D.,  146. 
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^«^  JJJ^»  The  partition  or  sale  of  real  estates ; 

The  wardship  of  infants  and  the  care  o^ 
infants'  estates. 

There  shall  be  assigned  (subject  as  aforesaid)  to 
the  Queen's  Bench  Division  of  the  said  CSourt : 

(1.)  All  causes  and  matters,  civil  and  criminal, 
pending  in  the  Court  of  Queen's  Bench  at 
the  commencement  of  this  Act : 

(2.)  All  causes  and  matters,  civil  and  criminal, 
which  would  have  been  within  the  ex- 
clusive cognizance  of  the  CSourt  of  Queen's 
Bench  in  the  exercise  of  its  original  juris- 
diction, if  this  Act  had  not  passed. 

There  shall  be  assigned  (subject  as  aforesaid)  to 
the  Common  Pleas  Divisions  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the 
Court  of  Common  Pleas  at  Westminster, 
the  Court  of  Common  Pleas  at  Lancaster, 
and  the  Court  of  Pleas  at  Durham,  respec- 
tively, at  the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have 
been  within  the  exclusive  cognizance  of 
the  Court  of  Common  Pleas  at  West- 
minster, if  this  Act  had  not  passed. 

There  shall  be  assigned  (subject  as  aforesaid)  to 
the  Exchequer  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the 

Court  of  Exchequer  at  the  commencement 

of  this  Act : 

(2.)  All  causes  and  matters  which  would  liave- 
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been  within  the  exclusive  cognizance  of  the 
Court  of  Exchequer,  either  as  a  Court  of 
Revenue  or  as  a  Common  Law  Court,  it 
this  Act  had  not  passed :, 

All  mattert  pending  in  the  London  Court  of  Bankntptcy  at  the  com- 
meneement  of  thU  Act  : 

All  maUsrt  to  be  commenced  after  the  commencement  of  this  Act 
mtier  emy  Act  of  Farliament  by  which  the  exelueive  j'uriediction  in 
retpe^  to  9ueh  mattere  hat  been  given  to  the  London  Court  of  Bank- 


(8.) 


mptcy. 


There  shall  he  assigned  (suhject  as  aforesaid)  to 
the  Prohate,  Divorce,  and  Admiralty  Division  of 
the  said  High  Court : 
(1.)  All  causes  and  matters  pending   in  the 
Court  of   Prohate,  or  in  the  Court  for 
Divorce  and  Matrimonial  Causes,  or  in  the 
High   Court  of  Admiralty,  at  the  com- 
mencement of  this  Act : 
(2.)  All  causes  and  matters  which  would  have 
been  within  the  exclusive  cognizance  of  the 
Court  of  Prohate,  or  the  Court  for  Divorce 
and  Matrimonial  Causes,  or  of  the  High 
Court  of  Admiralty,  if  this  Act  had  not 
passed.* 

Section  33  of  the  Supreme  Court  of  Judicature  Act, 
1875,  and  the  second  Schedule  to  that  Act,  repeal  from 
''all  matters  pending  in  the  London  Court  of  Bankruptcy" 
to  ''London  Court  of  Bankruptcy ''  in  this  section. 

The  substituted  provisions  will  be  found  in  section  9  of 
the  Amending  Act. 

The  present  section  is  foimded  on  the  following  passage 
in  the  First  Report  of  the  Judicature  Commission  : — f 

''Between  the  several  Chambers  or  Divisions  of  the 
Supreme  Court  it  would  be  necessary  to  make  such  a 


Act  1878, 
8.  34. 


••  11  of  the  Amending  Act,  and  Order  V.,  Rule  4,  infrM.    f  P.  9. 
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^^  ^8,    dasaification  of  busineBs  as  might  seem   desirable  witb 
**  reference  to  the  nature  of  the  suits  and  the  relief  to  be 

sought  or  administered  therein^and  the  ordinary  distributkn 
of  business  among  the  different  Chambers  or  DiyiaioiDS 
should  be  regulated  according  to  such  classification.  For 
the  same  reason  whiih  induces  us  to  recommend  the  reten- 
tion for  the  present  of  the  distinctive  titles  of  the  different 
Courts  in  their  new  character  as  so  many  Divisions  of  the 
Supreme  Court,  we  think  that  such  classification  should  in 
the  first  instance  be  made  on  the  principle  of  assigning,  as 
nearly  as  practicable,  to  those  Chambers  or  Divisions  such 
suits  as  would  now  be  commenced  in  the  respective  Courts 
as  at  present  constituted;  with  power,  however,  to  the 
Supreme  Court  to  vary  or  alter  this  classification  in  such 
manner  as  may  from  time  to  time  be  deemed  expedient.'' 

Forms  of  the  general  endorsements  of  writs  in  matters 
assigned  by  this  Act  to  the  Chancery  Division  will  be  found 
in  App.  (A)  to  the  Amending  Act,  rart  2,  s.  1  §§  1-9. 

Jessel,  M.R.,  has  attributed  the  block  in  the  Chanoeiy 
Division  to  Common  Law  actions  being  assigned  to  it.* 

See,  as  to  proceeding  in  default  of  appearance  in  actions 
assigned  by  this  section  to  the  Chancery  Division  and 
Probate  Actions,  Order  XIII.,Rule  9,  of  the  SupremeCourt. 

As  to  the  administration  of  the  assets  of  insolvents 
dying  after  the  commencement  of  the  Supreme  Court  of 
Judicature  Acts,  see  section  10  of  the  Amending  Act. 

^'  Specific  performance."  That  both  parties  consent  is 
not  a  sufficient  reason  for  transferring  an  action.  An 
application  to  transfer  to  the  Chancery  Division  an  action 
by  an  auctioneer  to  recover  from  the  vendor,  to  whom  the 
plaintiff  had  handed  it  over,  the  deposit  by  an  intending 
purchaser  on  a  sale  of  land  which  had  not  been  com- 
pleted owing  to  an  alleged  defect  of  title,  was  refused  by 
Archibald,  J.,  at  chambers,  although  the  defendant  had 
commenced  an  action  for  specific  performance  of  the  con- 
tract of  sale  in  the  Chancery  Division.  "  1  do  not  see," 
said  his  loidship,  ^^  that  the  claim  in  this  action  is  mixed 
np  with  the  claim  for  specific  performance."t 

♦  Timesy  January  3lBt,  1877. 

t  2  Charley's  Cases  (Chambers),  8.  See  also,  as  to  speciflc  performance, 
Mfde  y.  JTarden,  Times,  Deo.  2l8t  and  22nd,  1876 ;  Eillman  ▼.  Ma^k$w^ 
1  £z.  D.,  182. 


4 

\ 

PAXT  in. — SUTXHOS  AHD  DISTBIBUTION  OF  BU8INBSS.     107 

^InfiunW     See  the  note  to  subs.  (10)  of  s.  25,  ^pra.    AAt  ixa^ 
"  The  partition  or  sale  of  real  estates.''    See  the  Par-       *' 
ttkn  Acts,  1868  and  ;876.« 

flie  oontrol  orer  separate  estates  is  not  mentioned  among 
ths  matters  assigned  to  the  Chancery  Division,  but  where 
tbs  defendant,  a  married  woman,  was  sued  on  her  guarantee, 
Hie  action  was  transferred  by  Lindley,  J.,  at  chambers,  to 
Hie  Chancery  Dirision,  for  the  purpose  of  charging  her 
Mparate  estate.  (Leaye  had  been  previously  obtained  to 
lUBnd  the  indorsement  on  the  writ,  so  as  to  charge  her 
Kpsrate  estate.)  f 
''The  Queen's  Bench  Division.''  See  Re  JEUershaw.X 
''The  Common  Fleas  Division."  The  proper  Division 
in  which  to  move  pursuant  to  leave  reserved  at  the  trial  of 
n  aciion  brought  in  the  Court  of  Common  Pleas  at  Lan- 
cttter,  is  not  the  Exchequer  Division,  but  the  Common 
Pku  Division  of  the  High  Court  of  Justice.  § 

Sbgtion  85. — Option  far  any  Plamtiff  auhject  to 
Bulea  to  choose  in  what  Division  he  will  sue. 

AitM  ^  4Mif  BuUi  of  Oaurty  and  to  the  firvpiiiotu  hereinbefore  contained^ 
e^  to  the  pouter  of  tranefer,  evety  pereon  by  whom  any  cause  or  fnatter  may 
k  ttemeneed  m  the  said  High  Court  of  Juetice  ehail  assign  such  cause  or 
^'tter  to  one  of  the  Divisions  of  the  said  Sigh  Courts  not  bsitigthe  Probate, 
J^mrnmsd  Admiralty  Iheieian  thereof  ae  he  may  think  fit,  by  marking  the 
^^oimnt  by  which  the  same  is  commenced,  with  the  name  of  such  Division, 
^  giving  notice  thereof  to  the  proper  officer  of  the  Court ;  provided  that  all 
wttrloeiUory  msd  other  steps  and  proceedings  in  or  before  the  said  Eigh  Court, 

•  cay  cause  or  mtatter  eubsequent  to  the  commencement  thereof,  shall  be  taken 

(f^fed  to  Miy  Rules  of  Court  and  to  the  power  of  transfer)  in  the  Division 

tftkeeedd  Sigh  Court  to  which  such  cause  or  matter  is  for  the  time  being 

tttachcd;  prodded  aleo,  that  if  any  plaintif  or  petitioner  shall  at  any  time 

mign  hie  cause  or  matter  to  any  Divieion  of  the  said  Sigh  Court  to  which, 

mccrding  to  the  Rules  of  Court  or  the  provisions  of  this  Act,  the  same  ought 

mi  to  be  eicdgmd,  the  Court,  or  any  Judge  ofeueh  Division,  upon  being  in- 

fenced  thereof,  may,  on  a  summary  application,  at  any  stage  of  the  cause  or 

aiaUer,  direct  the  eame  to  be  transferred  to  the  Division  of  the  said  Court  to 

*  A  fall  examination  of  these  Acts  will  be  found  in  Charley's  Real  Pro- 
ptrtT'Aots.Sxdedition, pp. 358-71.  London:  H. Sweet, 3, Chancery Laae. 

t  2  Chailej^s  Cases  (Chambers),  7.  J  1  Q.  B.  D.,  481. 

4  Saunders  ▼.  Stuart,  Times,  November  6th  and  9th,  1876  ;  1  Cluurley's 
(Oonrt),  42,  44 
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Aet  1878, 
f.  88. 


which,  aeeording  to  such  mice  or  provUicM^  the  §am$  ought  to  have  heem 
assigned,  or  he  mag,  if  he  think  it  expedient  so  to  do,  retain  the  same  in  the 
Division  in  which  the  same  was  commenced;  and  all  steps  and  proceedings 
whatsoever  taken  by  the  plaintiff  or  petitioner,  or  by  any  other  party  in  any 
such  cause  or  matter,  and  all  orders  made  therein  by  the  Court  or  any  Judge 
thereof  before  any  such  transfer,  shall  be  valid  and  effectual  to  aU  intents  aeid 
purposes  in  the  same  manner  as  if  the  same  respectively  had  been  taken  emd 
made  in  the  proper  Division  of  the  eaid  Court  to  which  such  cause  or  matter 
ought  to  have  been  assigned. 

This  section  is  repealed  by  the  Supreme  Coart  of  Jndi* 
cature  Act,  1875,  s.  83,  and  the  second  Schedule. 

The  substituted  provisions  will  be  found  in  section 
11  of  the  Supreme  Court  of  Judicature  Act,  1875.*  That 
section,  however,  re-enacts  the  present  section  verbatim^ 
adding,  at  the  end  merely,  the  following  additional 
proviso : — 

^'  Subject  to  Bules  of  Court,  a  person  commencing  any 
cause  or  matter  shall  not  assign  the  same  to  the  Probate, 
Divorce,  or  Admiralty  Division,  unless  he  would  have  been 
entitled  to  commence  the  same  in  the  Court  of  Probate  or 
in  the  Court  for  Divorce  and  Matrimonial  Causes,  or  in  the 
High  Court  of  Admiralty,  if  this  Act  had  not  been  passed. 
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Section  36. — JPouoer  of  Transfer, 

Any  cause  or  matter  may  at  any  time,  and  at 
any  stage  thereof,  and  either  with  or  without 
application  from  any  of  the  parties  thereto,  be 
transferred  by  such  authority  and  in  such  manner 
as  Rules  of  Court  may  direct,  from  one  Division 
or  Judge  of  the  High  Court  of  Justice  to  any 
other  Division  or  Judge  thereof,  or  may  by  the 
like  authority  be  retained  in  the  Division  in 
which  the  same  was  commenced,  although  such 
may  not  be  the  proper  Division  to  which  the 
same  cause  or  matter  ought,  in  the  first  instance, 
to  have  been  assigned. 

*  See,  also,  Order  V.,  Bule4,  of  the  Supreme  Court. 
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This  section  is  founded  on  the  following  passage  in  the    Aet  1S73, 
Ewt  fieport  of  the  Judicature  Commission : — *  ■•  *^' 

"It  should,  further,  be  competent  for  any  Chamber  or 
Difision  of  the  Supreme  Court  to  order  a  suit  to  be  trans- 
fened  at  any  stage  of  its  progress  to  any  other  Chamber 
orDiyision  of  the  Court,  if  it  appears  that  justice  can 
fiiereby  be  more  conveniently  done  in  the  suit :  but,  except 
for  the  purpose  of  obtaining  such  transfer,  it  should  not 
be  competent  for  any  party  to  object  to  the  prosecution  of 
iny  suit  in  the  particular  Chamber  or  Division  in  which 
it  is  being  prosecuted,  on  the  ground  that  it  ought  to  have 
been  brought  or  prosecuted  in  some  other  Chamber  or 
IXvisiim  of  the  Court.  When  such  transfer  has  been  made, 
the  Chamber  or  Division,  to  which  the  suit  has  been  so  trans- 
fened,  will  take  up  the  suit  at  the  stage  to  which  it  had 
tdyanoed  in  the  first  Chamber,  and  proceed  thenceforward 
to  dispose  of  it  in  the  same  manner  as  if  it  had  been 
originally  commenced  in  the  Chamber  or  Division  to  which 
it  was  transferred." 

The  *•  power  of  transfer  "  and  "  order  of  transfer  "  have 
been  alr^dy  incidentally  alluded  to,  ss.  29  and  83,  supra. 

By  Order  LI.,  Bule  1 ,  of  the  first  Schedule  to  the  Supreme 

Court  of  Judicature  Act,  1875,  "  any  action  or  actions  may 

be  transferred  from  one  Division  to  another  of  the  High 

Court  or   from  one   Judge  to   another  of  the  Chancery 

IKviaion  by  an  order  of  the  Lord  Chancellor,  provided  that 

no  transfer  shall  be  made  from  or  to  any  Division  without 

the  consent  of  the  President  of  the  Division/'     By  Rule  2 

of  the  same  Order,  ^'  any  action  may,  at  any  stage,  be 

tmzisferred  from  one  Division  to  another  by  an  order  made 

ij  the  Court  or  any  Judge  of  the  Division  to  which  the 

lotion  is  assigned :  Provided  that  no  such  transfer  shall 

be  made   without  the  consent  of   the   President  of   the 

Division  to  which  the  action  is  proposed  to  bo  transferred.'' 

See  also  section  11  of  the  Supreme  Court  of  Judicature 

Act,  1875,  subsection  (2),  and  section  39  of  this  Act,  infra, 

and  the  caaes  cited  imder  them. 

Where  an  administration  suit  had  been  commenced  in 
the  Chanoenr  Division,  an  action  in  the  Queen's  Bench 
Division  by  we  widow  of  the  testator  against  a  trustee  of  the 

♦  Page  9. 
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willy  to  recover  shares  which  were  alleged  to  form  part  of 
the  testator's  property,  was  transferr^  to  the  Chancery 
Division.* 

Where  an  administration  suit  had  been  commenced  in 
the  Chancery  Division,  an  action  in  the  Queen's  Bench 
Division  by  a  creditor  of  the  testator,  on  a  promissory  note 
of  the  testator,  against  his  executors,  was  transferred  to  the 
Chancery  Division.! 

Where  an  action  was  brought  against  the  surviving 
partner  and  the  executor  of  a  deceased  partner  of  a  firm  ci 
builders,  and  the  surviving  partner  had  absccmded,  the 
Judge  at  Nisi  Prius  transferred  the  action  to  the  Chancery 
Division,  as  being,  in  substance,  an  administration  suit.t 

Where  an  action  for  breach  of  an  agreement  was  com- 
menced in  the  Exchequer  Division  on  the  29th  of  March, 
1876,  and  the  statement  of  defence  was  delivered  cm  the 
27th  of  May,  1876,  and  issue  was  joined  and  the  case  set 
down  for  tnal,  the  action  was,  on  the  21st  of  November, 
1876,  on  appeal  from  chambers,  transferred  to  the  Chancery 
Division,  because,  on  the  15th  of  May,  1876,  the  defendant 
had  commenced  a  cross'suit  in  the  Chancery  Division  for 
specific  performance  of  the  agreement.  § 

Lindley,  J.,  at  chambers,  made  an  order  to  transfer  to 
the  Master  of  the  EoUs  an  action  in  a  Common  Law 
Division,  by  a  mortgagee  to  be  let  into  possession.  || 

On  the  other  hand,  where  A  B  oommenced  a  Chancery 
suit  against  CD,  to  set  aside  a  contract  for  the  sale  of  a 
mine,  on  the  ground  of  fraud,  and  E  F  and  G  H,  C  D'a 
solicitors,  brought  an  action  against  A  B  in  the  Queen's 
Bench  Division  on  one  of  the  bills  of  exchange  which 
A  B  had  given  to  C  D  in  part  payment  of  the  contradi 
price,  the  Queen's  Bench  Division  refused  to  order  the 
action  in  that  Division  to  be  transferred  to  the  Chancery 
Division,  E  F  and  G-  H  having  made  an  affidavit  that 


♦  Doering  v.  Labouchere^  Ti»i«,  Tueeday,  April  11th,  1876;  2  Chailey's 
Caaes  (Court).  93. 

t  Eannen  v.  Eannen,  TtirtM,  Thursday,  April  18th,  1876;  2  Charley's 
Cases  (Court),  96. 

X  Bank-art  v.  Maddon,  Times,  Saturday,  August  5th,  1876;  2  Charley's 
Cases  (Court),  106. 

J  Hoimes  r.  Harvey^  26  W.  K.,  80 ;  35  L.  T.,  600. 

II  Young  Y.  King,  I  ChsxlefB  Cases  (Chamhers),  20. 
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they  took  the  bill  from  G  D,  their  client,  without  fraud,    AAt  187S, 
fair  months  before  the  Chancery  suit  *  *'  ^ 

In  an  action  for  money  lent,  the  defendant  set  up  a 
ooRnterclaim  for  a  partnership  account.  An  application  by 
die  defendant  to  transfer  the  action  to  the  Chancery  Divi- 
fkxk  was  refusei  by  Huddleston,  B.,  at  chambers,  on  the 
gjronnd  that  the  counterclaim  merely  alleged  an  agree- 
ment between  the  plaintiff  and  the  defendant  to  share  the 
profits  of  a  publication  which  the  defendant  had  illustrated, 
and  did  not  inyolve  any  dealing  with  complicated  partner- 
lUp  accounts.  It  was  unnecessary  to  go  through  '^  the 
eombersome  form  "  of  a  suit  in  Chancery.  The  Judge 
(vdered  a  reference  to  the  Master.f 

An  action  in  the  Exchequer  Division,  ostensibly  founded 
on  contract,  but  likely  to  prove  an  action  of  salvage, 
baving  been  transferred  to  the  Admiralty  Division  by  a 
Judge  at  chambers,  the  Court  refused  to  re-transfer  it  to 
fte  Exchequer  Division.1 

Where,  in  an  action  against  a  tenant  to  recover  rent  at 
the  rate  of  £40  a  year,  the  defendant  denied  that  there  was 
any  agreement  as  to  the  amount  of  rent,  and  that  £30 
a  year  was  as  much  as  was  reasonable,  and  also  set  up  a 
counterclaim,  praying  that  the  land  should  be  partitioned 
between  himself  aind  the  plaintiff,  Lindley,  J.,  at  cham- 
ber!^ adjourned  an  application  on  behalf  of  the  defendant 
to  have  the  action  transferred  to  the  Chancery  Division,  till 
after  &e  decision  of  the  question  of  fact  as  to  the  amoimt 
rf  the  rent  by  a  jury  at  the  Assizes,  the  Queen's  Bench 
Dirigion,  on  appeal  from  Lindley,  J.,  refused  to  interfere 
with  his  decision.§ 

A  Judge  of  the  Queen's  Bench,  sitting  at  chambers,  has 
no  power  to  transfer  an  action  from  the  Exchequer  to  the 
Common  Fleas  Division.  The  application  must  be  made  to 
tbe  Exdiequer  Division  (per  Ludi,  J.)  ||  But  he  may  transfer 
an  action  from  the  Exchequer  to  the  Chancery  Division.1[ 

*  Cmdt  T.  HarriMM,  IVumt,  Wedneeday,  April  12th,  1876 ;  2  Oharley's 
(htm  (Court),  101.    f  JFame  v.  J>M^  1  Ghariey's  Obms  (Chambers},  19. 

I  Kei&m  ▼.  Ths  Sim^apore  Steanuhip  Company^  Times,  Tuesdayy  March 
JKb,  1876 ;  2  Chariey'i  Cases  (Canrt),  SB. 

f  mitm  T.  FUt0htr,  2l«Mf,  Tuesday,  Deoember  6th,  1876. 

y  I  Ohailey's  Cases  (Chambers),  18  [§0dquare).    See  Order  U.,  Bole 

%  MiUmam  ▼•  Mw^km^  1  Ex.  D.,  182. 
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Section  37. — Sittings  in  London  and  J^iddleaex 
and  on  Circuits. 
Subject  to  any  arrangements  'irhich  may  be 
from  time  to  time  made  by  mutual  agreement 
between  the  Judges  of  the  said  High  Court,  the 
sittings  for  trials  by  jury  in  liondon  and  Middlesex* 
and  the  sittings  of  Judges  of  the  said  High  Court 
Tinder  Commissions  of  Assize,  Oyer  and  Terminer, 
and  GaolDelivcry.shall  beheld  by  or  before  Judges 
of  the  Queen's  Bench,  Common  Pleas,  or  Exche- 
quer Division  of  the  said  High  Court :  Provided 
that  it  shall  be  lawful  for  Her  Majesty,  if  she  shall 
think  fit,  to  include  in  any  such  Commission  any 
Ordinary  Judge  of  the  Court  of  Appeal  or  any 
Judge  of  the  Chancery  Division  to  be  appointed 
after  the  commencement  of  this  Act,  or  any  Ser- 
jeant-at-LaTV,  or  any  of  Her  Majesty's  Counsel 
learned  in  the  law,  who,  for  the  purposes  of  such 
Commission,  shall  have  all  the  power,  authority, 
nnd  jurisdiction  of  a  Judge  of  the  said  High 
Court. 

Sec  sectioQB  11,  16,  29,  and  30,  and  the  notes  tfa^eto, 
tfiprn.  Also  see  section  93,  infra,  section  33  of  the  Act  of 
1875,  and  the  Order  in  Council  of  February  5,  1876, 
under  it. 

Tlio  present  section  is  amended  by  the  8tb  section  of  the 
Supreme  Court  of  Judicature  Act,  1875,  which  enacts,  ^sat 
"  every  Judge  of  the  Probate,  Divorce  and  Admiralty 
Diviaion  of  the  High  Court  of  Justice,  appointed  after  the 
passing  of"  that  "Act,  shall,  so  far  as  the  state  of  businesB 
in  the  said  Division  will  admit,  share  with  the  Jodges  men- 
tioned in  section  37  ofthe  Principal  Act  the  duty  of  holding 
sittings  for  trials  by  jury  in  XiinidoQ  and  Middkaex;  a^ 
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sittings  under  Commissions  of  Assize,  Oyer  and  G-eneral    Aet  isrs, 
Gaol  Delivery."  _!l!L_ 

By  section  15  of  the  Appellate  Jurisdiction  Act,  1876, 
the  three  new  Ordinary  Judges  of  the  Court  of  Appeal 
appointed  under  that  Act  will  be  '^  under  an  obligation  to 
go  circuits." 

A  Chanceiy  Judge  sitting  on  a  Commission  of  Oyer  and 
Terminer  and  Gteneral  G-aoI  Delivery,  as  contemplated  by 
this  section,  would  afford  as  striking  an  illustration  of  the 
union  of  the  Superior  Courts  as  could  well  be  conceived.^ 
There  is  no  principle  better  established  than  that  the 
Chancery  Judges  have  no  criminal  jurisdiction. 

Beference  may  be  made  to  the  second  Appendix  to  the 
Fifth  (and  Final)  Report  of  the  Judicature  Commission 
(1874)  for  interesting  information  respecting  the  subject- 
matter  of  this  section,  including  the  Royal  Warrants  for 
adding  Serjeants-at-Law  and  Queen's  Counsel,  &c.,  to  the 
^008  Commissions  of  Assize. 
See  also  the  13  &  14  Yict.  c.  25. 

Section  38. — Botu  of  Judges  for  Election 

Petitions. 

The  Judges  to  be  placed  on  the  rota  for  the  trial 
^f  election  petitions  for  England  in  each  year, 
^er  the  provisions  of  the  "Parliamentary 
Elections  Act,  1868,''  shall  he  selected  out  of  the 
Judges  of  the  Queen's  Bench,  Common  Pleas, 
^d  Exchequer  Divisions  of  the  High  Court  of 
Justice  in  such  manner  as  may  he  provided  by 
^^y  Rules  of  Court  to  be  made  for  that  purpose ; 
^  in  the  meantime,  and  subject  thereto,  shall 
^  selected  out  of  the  Judges  of  the  said  Queen's 
^^ch.  Common  Pleas,  and  Exchequer  Divisions 
^l  the  said  High  Court,  by  the  Judges  of  such 

*  ^^  htm  been  Tirtnally  oarried  oat  by  the  appointment  of  lindley,  J., 
^  be  a  Goimniiimmiw  of  Oyer  and  Tenniner  and  Oenexal  Qtwii  Deliyexy. 
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Divisions  respectiyely,  as  if  such  Divisions  had 
heen  named  instead  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  and  Exchequer  respectiyely 
in  such  last-mentioned  Act :  Provided  that  the 
Judges  who,  at  the  commencement  of  this  Act, 
shall  he  upon  the  rota  for  the  trial  of  such  peti- 
tions during  the  then  current  year,  shall  continue 
upon  such  rota  until  the  end  of  such  year,  in  the 
same  manner  as  if  this  Act  had  not  passed. 

This  is  one  of  the  transition  clauses  of  this  Act. 

The  Act  31  and  32  Vic.  c.  125,  and  the  General  Boles 
of  Procedure,  made  under  s.  25  of  that  Act  by  the  Election 
Judges,  will  be  found  in  the  Appendix  to  Hardcastle  on  the 
Law  and  Practice  of  Election  JPetitions  (1874). 

The  "  rota  '*  for  each  year  is  to  be  settled  **  on  the  third 
day  of  Michaelmas  Term."  By  Rule  I  of  Order  LXI.  of 
the  Rules  of  the  Supreme  Court  "  The  Michaelmas  sittings 
shall  commence  on  the  2nd  November,"  i.e.,  the  first  day 
of  the  old  Michaelmas  Term.  The  Chiefs  of  the  three  Com- 
mon Law  Divisions  and  Judges  who  are  members  of  the 
House  of  Lords*  are  excluded  from  the  rota.  Each  of  the 
three  Common  Law  Divisions  nominates  a  Puisne  Jadge 
to  be  placed  upon  the  rota,  the  Chief  of  the  Division 
having  a  second  or  casting  vote,  in  case  the  Court  is 
divided. 

Section  39. — Powers  of  one  or  mare  Judges  not 
constituting  a  Divisional  Court. 

Any  Judge  of  the  said  High  Court  of  Justice 
may,  suhject  to  any  Rules  of  Court,  exercise  in 
Court  or  in  Chambers  all  or  any  part  of  the  juris- 
diction by  this  Act  vested  in  the  said  High  Court, 
in  all  such  causes  and  matters,  and  in  all  such 


^  Lord  Coleridge  ib  the  only  Judge  of  a  OomiDon  Law  DiTiaion  wlio  is 
amember  of  the  House  of  Lords,  and  he  is  not  a  Puisne  Judge. 
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,  jproceedings  in  any  causes  or  matters,  as  before    ^  JJJ*' 
flie  passing  of  this  Act  might  hare  been  heard  in 

^nrt  or  in  Chambers  respectively,  by  a  single 
Judge  of  any  of  the  Oourts  whose  jurisdiction  is 
bereby  transferred  to  the  said  High  Court,  or  as 
may  be  directed  or  autfiorised  to  be  so  heard  by 
any  Bules  of  Court  to  be  hereafter  made.  In  all 
such  cases,  any  Judge  sitting  in  Court  shall  be 
deemed  to  constitute  a  Court. 

This  is,  to  some  extent,  one  of  the  transition  clauses  of  the 
Act.  One  effect  of  it  is  that  in  the  Chancery  Division,  and 
in  the  Probate,  Divorce,  and  Admiralty  Division,  the  busi- 
oess  will  be,  as  it  always  was  in  the  Courts  which  they  re- 
preeent,  conducted  before  a  single  Judge.  The  words  "  or  as 
may  be  directed  or  authorised  to  be  so  heard  by  any  Rules 
of  Court  to  be  hereafter  made,'*  afford  a  loophole  for  con- 
■derable  economy  of  Judge  power.  They  receive  a  new 
force  froTCL  section  17  of  the  Appellate  Jurisdiction  Act, 
1876,  which  enacts  that,  '^so  far  as  is  practicable  and 
convenient,'*  **  aix  business  arising  out  of  every  proceed- 
ing hi  the  High  Court  shall  be  heard,  determined,  and  dis- 
posed of  before  a  single  Judge/  *  The  words  above  referred 
to  in  this  section  are  founded  on  the  following  passage  in 
fte  Rrst  llCT)ort  of  the  Judicature  Commission  : — * 

**With  a  Court  of  Appeal  such  as  we  propose  to  recom- 
mend, common  to  all  t^e  Divisions  of  the  Supreme  Court, 
constantly  sitting,  and  easy  of  access,  we  think  that  matters 
rf  great  importance  may  properly,  as  now  in  the  Court  of 
Chancery,   be  intrusted  to  the  jurisdiction  in   the  first 
Qstance  of  a  single  Judge ;  but,  having  regard  to  the  prin- 
ciples which  have  guided  us  in  our  previous  recommenda- 
tioDs,  and  to  the  importance  of  avoiding  any  too  violent 
tianaition  from  the  modes  of  conducting  judicial  business 
to  which  the  public  have  been  accustomed,  and  in  which 
they  may  be  presumed  to  place  confidence,  we   think  it 
will  be  advisable  to  authorise  a  single  Judge  to  exercise 
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iut  ms,    the  juriBdiction  of  the  Supreme  Court,  in  the  despatch  of  all 

such  business  appropriated  to  the  Divisions  of  the  Queen's 

Bench,  Common  Pleas,  and  Exchequer  respectively,  as 
by  general  orders,  or  by  the  special  order  of  ijie  Court,  or" 
the  consent  of  the  parties,  may  be  remitted  to  him/' 

As  this  is  the  first  section  which  deals  with  the  number 
of  Judges  competent  to  form  a  ^'  Court,"  it  may  not  be 
out  of  place  to  cite  here  the  short  epitome  of  the  question, 
as  it  then  stood,  given  by  the  Judicature  Commission : — ^* 

'^  Here  arises  an  important  and  difficult  question,  as  to 
the  nimiber  of  Judges  who  should  ordinarily  sit  in  each 
Chamber  or  Division  of  the  Supreme  Court.  Hitherto 
the  constitution  of  the  Court  of  Chancery  and  of  the 
Courts  of  Common  Law,  in  this  respect,  has  been  entirely 
different.  Each  Division  of  the  Court  of  Chancery  is  pre- 
sided over  by  a  single  Judge,  who  adjudicates  on  all  mat- 
ters as  a  Court  of  First  Instance,  except  in  the  few  cases 
when  he  sits  as  a  Court  of  Appeal  from  the  County  Courts. 
In  like  manner,  a  single  Judge  administers  justice  in  the 
Courts  of  Probate,  Divorce,  and  Admiralty  respectively* 
On  the  other  hand,  in  the  Sittings  of  the  Courts  of  Common 
Law  in  bancOy  the  Court  is  ordinarily  constituted  of  four 
Judges.  The  matters  adjudicated  upon  by  the  single 
Judge  in  the  Court  of  Chancery  are  in  many  instances  aa 
important  as  the  business  transacted  before  the  four 
Judges  in  the  Courts  of  Common  Law ;  so  that  there 
would  seem  to  be  either  a  want  of  power  in  the  Court  of 
Chancery,  or  an  excess  of  power  in  the  Courts  of  Common 
Law ;  but  it  must  be  borne  in  mind  that  a  considerable 
proportion  of  the  business  of  the  Courts  of  Common  Law 
is  transacted  by  one  of  the  Judges  sitting  at  chambers; 
much  of  the  business  of  these  Courts  also  consists  of  the 
review  of  trials  which  have  taken  place  before  a  Judge  and 
Jury ;  they  also  review  the  decisions  of  the  Judge  sitting 
at  chambers;  they  are  also  empowered  to  decide  various 
important  matters,  some  of  which  involve  questions  of 
general  public  interest,  on  which  their  determination  is  in 
some  cases  final." 

Mr.  Justice  Lush,  in  his  "  Practice  of  the  Superior 
Courts  of  Law,"  t  defines  in  very  wide  terms  the  jurisdiction 
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if  a  Judge  at  chambers.     "  The  Common  Law/'  he  says,    Act  187S, 

"  appears  to  vest  in  a  single  Judge  the  same  equitable ^_  Jl. 

pndiction  over  the  proceedings  of  a  cause,  which  it  yests 
m  die  Court  of  which  he  is  a  constituent  member.  His 
pet  is  potentially  the  act  of  the  Court,  for  although  he 
eiiuiot  directly  enforce  the  orders  he  makes,  or  exercise 
vba^  may  be  termed  the  prerogatiye  powers  of  the  Court, 
jet  the  Court  will  adopt  his  orders,  aud  for  disobedience 
ttezeto,  when  so  adopted,  will  issue  process  of  attachment* 
ai  if  the  matter  had  been  originally  ordered  by  the  Conrt 
iWf.''* 

Two  remarkable  statutes,  11  Geo.  lY.  and  1  William 
lY.  c.  70,t  and  1  and  2  Vict.  c.  45,t  seem  to  have  fore- 
itelled,  to  some  extent,  the  spirit  of  the  proviso  contained 
in  the  next  section : — "  Every  Judge  of  the  High  Court 
dudl  be  qualified  and  empowered  to  sit  in  any  such  Divi- 
aooal  Courts."  By  virtue  of  these  enactments,  "  it  may," 
mp  Mr.  Justice  liush,  "  be  laid  down,  that,  of  whichever 
Crarta  Judge  of  either  of  the  Superior  Courts  [of  Common 
Law]  is  Judge,  he  possesses  the  same  jurisdiction  as  he 
woald  have  had  if  he  were  a  Judge  of  the  Court  to  which 
tile  matter  in  question  belongs ;  so  that  for  the  purpose  of 
tnosacting  anywhere  out  of  Court  all  such  business,  as  by 
tile  course  and  practice  of  the  Court  to  which  such  busi- 
BeiB  belongs,  may  be  transacted  by  a  single  Judge,  every 
lodge  of  the  Superior  Courts  of  Common  Law  may  be 
nil  to  represent  all  the  three  Courts.^* 

Where  an  Act  gives  new  powers  to  one  of  the  Su- 
petior  Courts  of  Common  Law  in  general  terms,  these 

Cars  may  be  exercised  by  a  Judge  at  Chambers,§  un- 
they  are  in  express  terms  confined  to  ''  the  Court " 
akoal 

It  is  competent  for  the  Superior  Courts  of  Common  Law 
to  grant  a  rule  nisi  returnable  to  chambers,  with  respect 
to  aoch  matters  as  belong  to  them  by  Common  Law.^f  It 
ii  now  clearly  established  that  a  Judge  at  chambers  has 


«  8eei{ftr  T.  Falkmr^  2  0.  M.  and  R.,  525. 

t  8.  4.  t  8.  1. 

\  Smutim  T.  CoUitr^  1  Ex.,  467. 

I  See,  tf.^ .,  /m#«  t.  lUuukUun,  1  0.  &  M.,  S55. 

n  Oum  T.  WrifMt,  14  0.  B.»  662. 
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the  same  power  to  award  costs  as  the  Court  would  have 
haye  had  in  the  same  case."*^ 

Any  Judge  of  the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  Divisions  of  the  High  Court  of  Justice,  sitting 
at  chambers,  has  power  (with  the  consent  of  the  Lord 
Chancellor)  to  transfer  an  action  from  the  Queen's  Benehy 
Common  Pleas,  or  Exchequer  Divisions,  to  the  ChAnoery 
Division,  although  he  is  not  a  Judge  of  the  Division  from 
which  the  action  is  transferred.! 

This  was  so  decided  by  Mr.  Baron  Huddleston,  on  the 
ground  that  the  11  Geo.  IV.  c.  70,  s.  4,  and  1  and  2  Vict, 
c.  45,  s.  1,  conferred  the  jurisdiction,  and  the  Supreme 
Court  of  Judicature  Acts  did  not  take  it  away  ;  and  it  was 
so  decided  by  Mr.  Baron  Amphlett,  on  the  ground  that, 
independently  of  the  11  Geo  IV.  c.  70,  s.  4,  and  1  and  2 
Vict.  c.  45,  s.  1,  the  Supreme  Court  of  Judicature  Acts 
conferred  the  jurisdiction.  He  relied  more  particularly 
on  the  words  in  brackets  at  the  commencement  of  section 
31  of  the  present  Act  ("  but  not  so  as  to  prevent  any 
Judge  from  sitting,  whenever  required,  for  any  Judge  of 
a  different  Division  from  his  own ") ;  on  Order  uLV^ 
Rule  2,  which  excepts  from  the  jurisdiction  of  a  Maaiet 
only  the  transfer  of  actions  from  one  Division  to  another; 
and  on  the  present  section,  read  in  oonnection  with  Order 
LI.,Bule  2,  of  the  Bules  of  the  Supreme  Court. 

Section  4jO. — Divisional  Courts  of  the  High 

Court  of  Justice. 

Such  causes  and  matters  as  are  not  propir  to 
be  heard  by  a  single  Judge  shall  be  heard  by 
Divisional  Courts  of  the  said  High  Court  of 
Justice,  which  shall  for  that  purpose  exercise  all 
or  any  part  of  the  jurisdiction  of  the  said  High 
Court.     Any  number  of  such  Divisional  CourtB 


•  Bridge  v,  Wright,  2  Ad.  &  El.,  4S  ;  Eughety.  Brandy  2  D.  P.  C,  181; 
Clement  v.  Weaver,  3  M.  &  G-.,  551. 

t  mUman  y.  Mayhew,  1  Ex.  B.,  ISS ;  45  L.  J.  (Ex.),  834 ;  2  Charles 
Cases  (Court),  107. 
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lay  sit  at  the  same  time,    A  Divisional  Court  of   ^  ^^ 

m  said  High  Court  of  Justice  shall   be   con- 

titated  by  two  or  thre^,  and  no  more  of  the 
(ulgeB  thereof;  and,  except  when  through  pres- 
sate  of  business  or  any  other  cause  it  may  i;ot 
eonyeniently  be  found  practicable,  shall  be  com- 
posed of  <Ar^  such  Judges.  Every  Judge  of  the 
said  High  Court  shall  be  qualified  and  empowered 
to  sit  in  any  of  such  Divisional  Courts.  The 
Flnsident  of  every  such  Divisional  Court  of  the 
ffigh  Court  of  Justice  shall  be  the  senior  Judge 
of  tliose  present,  according  to  the  order  of  their 
peoedence  under  this  Act.* 

Bo  much  of  this  section  as  is  ineamiatent  with  section  17 
tf  the  Appellate  Jurisdiction  Act,  1876,  is  repealed  as 
boDL  the  Ist  of  December,  1876,  by  that  enactment. 

^  As  are  not  proper  to  be  heard."  For  this  must  now  be 
nady ''  as  it  is  not  practicable  and  convenient  should  be 
hnid."  The  Judicature  Commissioners,  in  their  first  Be^ 
suggested  that  *'  all  matters  now  disposed  of  in  banco 
the  Ckmrts  of  Queen's  Bench,  Common  PIeas>  and 
sfaequer,  shall  be  heard  and  determined  by  not  more 
iaa three  Judges.''  The  language  of  the  17th  section  of 
ike  Appellate  Jurisdiction  Act  is  ''  two  and  no  more."  For 
''Bhalt  be  composed  of  three  "  should  now  be  read  "  shall 
be  composed  of  two.*'  The  Chief  and  a  majority  of  any 
Dmaion  may,  however,  form  the  Divisional  Court  of 
kee  or  more  Judges. 

The  expression,  ''  Divisional  Court,"  used  in  these  and 
ffaral  other  sections  of  the  Act,  is  not  a  particularly 
\m(j  one.  Confusion  is  apt  to  arise,  in  the  mind  of  the 
ader  between  the  Divisions  of  the  High  Court  of  Justice 
d  the  Divisional  Courts  of  the  High  Courts  of  Justice ; 
it  they  are  quite  distinct.  The  Divisions  of  the  High 
Mirt  of  Justice,  five  in  number,  have  already  been  defined 

»  As  to  the  '*  order  of  precedence,"  see  sect.  €  of  the  Act  of  1876. 
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by  sect.  31,  supra.  Th^  are,  to  all  intents  and  purpoeeSi 
^  permanent,  and  so  are  uieir  members,  and  are  severally 
endowed  with  certain  wholly  distinct  functions.  The 
Divisional  Courts  of  the  High  Court  are  formed  of  any 
accidental  combination  of  Judges,  irrespective  of  the 
Divisions  to  which  they  belong;,  and  are  as  changeable  as 
the  forms  and  colours  in  a  kaleidoscope.  The  invention  of 
Divisional  Courts  has  given  remarkable  elasticit}'  to  oar 
new  system  of  judicature. 

A  further  confusion  of  thought  arises,  however,  from 
the  fact  that  the  present  section  speaks  of  '^  Divisional 
Courts  of  the  High  Court  of  Justice  '*  generally ;  s.  41 
speaks  of  '^  Divisional  Courts  for  the  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions  of  the  High  Court ;" 
B.  43  speaks  of  ''  Divisional  Courts  of  the  Chancery  Divi- 
sion;" and  s.  16  of  the  Appellate  Judicature  Act,  1876, 
speaks  of  *'  Divisional  Courts  of  the  Court  of  Appeal." 
Ihe  distinction  between  a  Divisional  Court  of  the  High 
Court  generally  and  a  Divisional  Court  for  the  Queen's 
Bench,  Common  Fleas,  and  Exchequer  Divisions  appeals 
to  be  that  the  latter  must  '^  as  far  as  may  be  found  prac- 
ticable or  convenient,"  ''  include  one  or  more  Judge  or 
Judges  attached  to  the  particular  division  to  which  the 
cause  or  matter  has  been  assigned"  (s.  41).  There  is  no 
such  restriction  as  the  formation  of  Divisional  Courts  for 
the  Chancery  Division  (s.  43)  or  for  the  Probate,  Divorce, 
and  Admiralty  Division  (s.  44).  Of  course,  the  Divisional 
Courts  of  the  Court  of  Appeal  must  necessarily  consist 
only  of  ex-officiOf  ordinary,  or  additional  members  of  that 
Court,  just  as  the  Divisional  Courts  of  the  High  Court  can 
only  consist  of  members  of  the  High  Court.^ 

By  Order  LYIIa.  (Bules  of  the  Supreme  Court, 
December,  1876),  the  following  proceedings  and  matters 
shall  continue  to  be  heard  and  determined  before  the 
Divisional  Courts : — 

''  Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division. 

''  Appeals  from  Bevising  Barristers,  and 


^  Ordinary  Judges  of  the  Court  of  Appeal  may  sit  in  a  Divisioiwl 
Court  of  the  High  Court,  under  §.  61,  infra. 
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nktmg  to  Election  Petitions,  Parliamentary  and  Muni- 
dpiL 

"Appeals  under  section  6  of  the  County  Courts  Act, 
1875. 

^  Proceedings  on  the  Bevenue  side  of  the  Exchequer 
Dirision. 

^  Proceedings  directed  by  any  Act  of  Parliament  to  be 
itkea  before  the  Court,  and  in  which  the  decision  of  the 
Court  is  final. 

^  Cases  stated  by  the  Railway  Commissioners  under  the 
36A37Vict.  c.  48. 

''Cases  of  Habeas  Corpus,  in  which  a  Judge  directs  that 
a  nde  nm  for  the  writ,  or  the  writ  be  made  returnable 
before  a  Divisional  Court. 

"  Special  cases  where  all  parties  agree  that  the  same  be 
Imd  before  a  Divisional  Court. 

^Appeals  from  Chambers  in  the  Queen's  Bench,  Com- 
bmh  Fleas,  and  Exchequer  Divisions,  and  applications  for 
Mr  trials  in  the  said  Division  (sic)  where  the  action  has 
been  tried  with  a  jury."* 

It  will  be  perceived  that  no  mention  is  made  in  this 
Ust  of  those  motions  for  judgment,  which,  by  the  express 
pronsions  of  Bule  6  of  Order  XL.  of  the  Rules  of  the 
oopreme  Court  must  be  made  to  a  Divisional  Court. 
Toe  reason  is  that  the  motions,  in  these  cases,  must  now  be 
nade  to  the  Court  of  Appeal.  By  the  7th  of  the  Rules  of 
tlie  Supreme  Court,  December,  1876,  "  Order  XL.,  Rules  4 
tad  6  are  repealed,  aad  Rule  6  is  repealed  so  far  as  it 
tftcta  trials  before  a  Judge ;  and  the  following  Rule  is 
nbitituted  for  Rule  4 : — 

"Where,  at  or  after  the  trial  of  an  action  by  a  Jury, 

tbe  Judge  has  directed  that  any  judgment  be  entered,  any 

Jirty  may,  without  any  leave  reserved,  apply  to  set  aside 

iBch  judgment  and  enter  any  other  judgment,  on  the 

fioond  that  the  judgment  directed  to  be  entered  is  wrong 

bjr  reason  of  the  Judge  having  caused  the  finding  to  be 

vroogly  entered  with  reference  to  the  finding  of  the  Jury 

i^on  the  question  or  questions  submitted  to  them. 


Aot  W8. 
i.  4Q. 


*  Where  the  trial  has  beea  hy  a  Jndge^  withont  a  Jury,  theai 

ia  to  be  to  the  Court  of  AppeaL    (Order  XXXUL,  Bule  1, 


ibra 


•  1876.) 
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A«i  ms,        <'  Where,  at  or  after  the  trial  of  an  action  befoie  a  ^^ 
*•  Judge,  the  Judge  has  directed  that   any  judgment  bt 

entered,  any  party  may,  without  any  leave  reserved,  a; 
to  set  aside  such  judgment  and  to  enter  any  other  j 
ment,  upon  the  ground  that,  upon  the  finding  as  en' 
the  judgment  so  directed  is  wrong. 

''  An  application  under  this  Bule  shall  be  to  the  Gomt 
of  Appeal." 

Mr.  Finlason,  in  his  recent  work  on  "  Our  New  Judical 
System/'  says  that  **  Divisional  Courts  under  the  Judicatuie 
Acts  become  virtually  Courts  of  Appeal.*** 

Section  41, — Divisional  Courts  for  business  of 
Queen's  Bench,  CommonPleas,  and  JExchequer 
Divisions. 

Subject  to  any  Bules  of  Court,  and  in  the  mean- 
time imtil  such  Rules  shall  he  made,  ^i  businesB 
belonging  to  the  Queen's  Bench,  Common  PleaSt 
and  Exchequer  Divisions  respectively  of  the  said 

nigh  Court)  which,  according  to  the  praetiee  now  exiHing  in   tk§ 
Superior  CourU  of  Common  Zair,  wotUd  have  beenproper  to  be  iramtmetoiit 

diepoeed  of  by  the  Court  tittmg  in  banco  if  this  Act  had  not  pasBod,  may 

be  transacted  and  disposed  of  by  Divisional 
Courts,  which  shall  as  far  as  may  be  found 
practicable  and  convenient,  include  one  or  more 
Judge  or  Judges  attached  to  the  particular 
Division  of  the  said  Court  to  which  the  cause 
or  matter  out  of  which  such  business  arLses 
has  been  assigned;  and  it  shall  be  the  duty 
of  every  Judge  of  such  last-mentioned  Division 
and  also  of  every  other  Judge  of  the  High  Court 
who  shall  not  for  the  time  being  be  occupied  in 
the  transaction  of  any  business  specially  assigned 

•  P.  222. 
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0  him,  or  in  the  business  of  any  other  Divisional    ^^  g]^ 

3oiirt^  to  take  part,  if  required,  in  the  sittings  of 

iBoh  Diyifiional  Courts  as  may  from  time  to  time 
be  necessary  for  the  transaction  of  the  business 
assigned  to  the  said  Queen's  Bench,  Common 
Fleas,  and  Exchequer  Divisions  respectively ;  and 
all  such  arrangements  as  may  be  necessary  or 
proper  for  that  purpose,  or  for  constituting  or 
holding  any  Divisional  Courts  of  the  said  High 
Court  of  Justice  for  any  other  purpose  authorised 
\pf  this  Act,  and  also  for  the  proper  transaction  of 
Qiat  part  of  the  business  of  the  said  Queen's 
Beach,  Common  Pleas,  and  Exchequer  Divisions 
respectively,  which  ought  to  be  transacted  by  one 
or  more  Judges  not  sitting  in  a  Divisional  Court, 
shall  be  made  from  time  to  time  under  the  direc- 
tioaand  superintendence  of  the  Judges  of  the  said 
High  Court ;  and  in  case  of  difference  among 
ihem,  in  such  manner  as  a  majority  of  the  said 
fudges,  with  the  concurrence  of  the  Lord  Chief 
Justice  of  England,  shall  determine. 

So  much  of  this  section  as  is  inconsistent  with  the  pro- 
viDODB  of  section  17  of  the  Appellate  Jurisdiction  Act, 
1876,  is  repealed,  as  from  the  1st  of  December,  1876,  by 
iiiai  enactment.  All  business  which  would  have  been 
troper  to  be  disposed  of  by  the  Court  in  banco y  will  not  now 
6  oispoeed  of  by  Divisional  Courts. 
The  present  section  is  designed  to  carry  out  the  following 
rnxBineiidation  of  the  Judicature  Commission  :^ — ''  We 
Iso  think  that  the  Judges  of  each  Division  or  Chamber  in 
faidi  there  are  several  Judges  should  have  power  to  sit 
\^mioo  in  two  sab-divisions  at  the  same  time,  with  the 


•  P.  10  of  th«ir  FSzit  Eteport. 
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^t  WZt    assistance,  jvrhenever  necessary,  of  a  Judge  or  Judges  froi^ 


any  other  Division  of  the  Court/'     The  scheme  coni 

in  the  present  section  appears  to  be  a  more  elastic  one  thi£  ' 

tnat  suggested  by  the  Judicature  Commission  in  the  aboM 

paragraph. 

By  the  33  Yict.  c.  6,  any  of  the  Judges  of  the  Saperiar 
Courts  of  Common  Law  at  Westminster  was  qualined  io 
sit  in  any  other  of  these  Courts  at  the  request  of  its  Ob3t^ 
and  any  of  these  Courts  might  sit  in  two  Divisions. 

Mr.  Finlason,  in  his  recent  work  on  ''  Our  New  Judbiil  . 
System/'*  says  that  '^Divisional  Courts  practically  an 
confined  to  the  Conmion  Law  Divisions." 

Section  42. — Distribution  of  btmness  among  tk 
Judges  of  the  Chancery  and  Probate^  Divorce^ 
and  Admiralty  Divisions  of  the  Sigh  Court. 

Subject  to  any  Rules  of  Court,  and  in  the 
meantime  until  such  Rules  shall  be  made,  all 
business  arising  out  of  any  cause  or  matter 
assigned  to  the  Chancery  or  Probate,  Diyoroe, 
and  Admiralty  Divisions  of  the  said  High  Court, 
shall  be  transacted  and  disposed  of  in  the  first  in-' 
stance  by  one  Judge  only,  as  has  been  heretofore 
accustomed  in  the  Court  of  Chancery,  the  Court 
of  Probate  and  for  Divorce  and  Matrimonial 
Causes,  and  the  High  Court  of  Admiralty' 
respectively;  and  every  cause  or  matter  which» 
at  the  commencement  of  this  Act,  may  be  de- 
pending in  the  Court  of  Chancery,  the  Court  of 
Probate  and  for  Divorce  and  Matrimonial  Causes, 
and  the  High  Court  of  Admiralty  respectlTely, 
shall  (subject  to  the  power  of  transfer)  be  aasigDed 
to  the  same  Judge  in  or  to  whose  Court  the  same 

•  p.  216. 
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■ay  hare  been  depending  or  attached  at  the    Act  ws, 

mmneneement  of  this  Act ;  and  every  cause  or 

natter  which  after  the  commencement  of  this 
Act  may  be  commenced  in  the  Chancery  Division 
tf  the  said  High  Court,  shall  be  assigned  to  one  of 
llie  Jnc^es  thereof,  by  marking  the  same  with 
the  name  of  such  of  the  said  Judges  as  the 
plaintiff  or  petitioner  (subject  to  the  power  of 
transfer)  may  in  his  option  think  fit :  Provided 
that  (subject  to  any  Rules  of  Court,  and  to  tlie 
power  of  transfer,  and  to  the  provisions  of  this 
Act  as  to  trial  of  questions  or  issues  by  Commis- 
doners,  or  in  Middlesex  or  London)  all  causes 
and  matters  which,  if  this  Act  had  not  passed, 
would  have  been  within  the  exclusive  cognizance 
of  the  High  Court  of  Admiralty,  shall  be 
aisigned  lo  the  present  Judge  of  the  said 
Admiralty  Court  during  his  continuance  in 
office  as  a  judge  of  the  High  Court. 

This  section,  so  far  iu  it  is  inconsistent  with  section  17  of 
tbe  Appellate  Jurisdiction  Act,  1876,  is  repealed,  as  from 
tbe  1st  of  December,  1876,  by  that  enactment.     It  is 
difficalt  to  see  why  this  section  was  included  in  the  partial 
lepeil  enacted  by  section  17  of  the  Appellate  Jurisdiction 
Act,  1876,  as  it  is  entirely  in  accordance  with  the  principle 
of  single-Judge  judicature. 
This  is  one  of  the  transition  clauses  of  this  Act. 
See  the  next  section  and  s.  44  as  to  the  holding  of 
Divisional  Courts  for  the  transaction  of  Chancery,  Ad- 
mizalty.  Probate,  and  Divorce  business. 
As  to  the  **  power  of  transfer,"  see  s.  36,  supra. 
Asio*^  the  provision  of  this  Act  as  to  trial  of  questions 
or  issues  by  Commissioners,  or  in  Middlesex  or  London," 
see  sections  29  and  30,  supra,  and  the  notes  appended 
thereto. 


4sft  ItTS, 
f.  4t. 
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As  to  ''causes  and  matten  in  the  Court  of  AdmiiaUyi 
see  s.  34  of  this  Act,  supra^  section  11  of  the  Act  of  1875, 
and  Order  Y.,  Itule  4,  of  the  Bides  of  the  Supreme  Court. 
As  to  ''  the  present  Judge  of  the  Court  of  Admiralty," 
and  the  provisions  for  his  ''  continuanoe  in  office,"  see  b.  8 
of  the  Act  of  1875.  His  jurisdiction  is  expressly  preserved 
by  this  section ;  and  is  not  taken  away  by  sec.  46,  infra** 

Section  43. — Divisional  Courts  for  business  of 

the  Chancery  IMvision. 

Divisional  Courts  may  he  held  for  the 
transaction  of  any  part  of  the  business  assigned  to 
the  said  Chancery  Division,  which  the  judge,  to  wham 

tueh  buiincii  it  aaigned^  with  the  coneurrenee  of  the  Ptetident  of  the  jsonw 
Livieton^  deems  proper  to  be  heard  by  a  Di^ieional  Court, 

By  section  17  of  the  Appellate  Jurisdiction  Act,  1876, 
this  section  is  repealed,  so  far  as  it  is  inconsistent  with  the 
provisions  of  that  enactment.  This  involves  the  absolute 
repeal  of  the  concluding  words  of  the  sectioi^  printed  in 
italics,  as  Divisional  Courts  can  now  only  be  '^  held  for  the 
transaction  of  auy  business  which  may  for  the  time  being 
be  ordered  by  Bides  of  Court  to  be  heard  by  a  Divisiontd 
Court." 

By  the  preceding  section  all  business  in  the  Ohanoery 
Division  is  to  be  assigned  in  the  first  instance  to  a  singb 
Judge.  The  Lord  Chancellor  is  (sect.  31)  **  the  Presi- 
dent '*  of  the  Chancery  Division  of  the  High  Court. 

Section  44. — Divisional  Courts  for  business 
belonging  to  the — (sicj — Division. 

Divisional  Coiirts  may  be  held  for  the 
transaction  of  any  part  of  the  business  assigned 
to  the  Probate,  Divorce,  and  Admiralty  Divisions 

of  the  said  High  Court,  which  the  Judgu  ofmch  JHvisum^  wia 
•  Tho  Two  Brotherty  1  P.  D.,  52 ;  1  Charley*!  Cases  (Court),  44 
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Ik  mmri'tim    of  tkg  Br§$ident  of  the  »aid  Kigh  Cowri^   deem  proper     Aat  ItTt, 
*  k  ieard  3y  a  J>m$i4mal  Court'       AhJ    CaUSO    Or    matter         *'  ^ 

iBsigned  to  the  said  Probate,  Divorce,  and 
Admiraltj  Division  may  be  heard  at  the  request 
of  the  President  of  such  Division,  with  the 
ooBCurrence  of  the  President  of  the  said  High 
Court,  by  any  other  Judge  of  the  said  High 
Court. 

By  Bectkm  17  of  the  Appellate  Jtirisdiction  Act,  1876, 
lids  section,  so  far  as  it  is  inconsistent  with  that  enact- 
meat,  is,  as  from  the  1st  of  December,  1876,  repealed  by 
it  The  words  printed  in  itaHcs  mnst  evidently  be  ex- 
ponged,  as  the  decision  as  to  what  is  ^^  proper  to  be  heard 
by  a  Diyisional  Court,"  is  now  defined,  not  by  "  the 
Adges  of  the  Division  with  the  concurrence  of  the 
Pwrident  of  the  High  Court,"  but  by  "  Rules  of  Court." 

*'A  single  Judge  administers  justice  in  the  Courts  of 
Piobate,  Divorce,  and  Admiralty  respectively."  First 
Beport  of  the  Judicature  Commission,  p.  10. 

By  8.  31,  "  the  existing  Judge  of  the  Court  of  Probate 
ihall  be  the  President  of  the  Probate,  Divorce,  and 
Admiralty  Division  (unless  appointed  an  Ordinary  Judge 
of  the  Court  of  Appeal),  and  subject  thereto,  the  senior 
'iidge  of  the  said  Division,  according  to  the  order  of  pre- 
oedence  under  this  Act,  shall  be  President." 

Tke  *'  President  of  the  High  Court "  is,  presumably, 
the  Lord  Chancellor,  but  by  s.  3  of  the  Supreme  Court 
of  Judicature  Act,  1875,  it  is  stated  that  ^Hhe  Lord 
Chancellor  shall  not  be  deemed  a  permanent  Judge  of  the 
High  Court."  "  In  the  absence  of  the  Lord  Chancellor,  the 
Ldd  Chief  Justice  of  England "  is  (sect.  5)  to  be  ^^  the 
Prerideni  "  of  tiie  High  Court. 

8eotion^45. — Appeals  from  Inferior  Courts  to 
be  determined  by  JDivisional  Courts. 

AQ  appeals  from  Petty  or  Quarter  Sessions, 
from  a  County  Court,  or  from  any  other  Inferior 
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^  }*[•»    Court,  which  might  before  the  passing  of  tin! 

Act  have  been  brought  to  any  Court  or  Judge 

whose  jurisdiction  is  by  this  Act  transferred  ti 
the  High  Court  of  Justice,  may  be  heard  aafl 
determined  by  Divisional  Courts  of  the  saidHi^ 
Court  of  Justice,  consisting  respectively  of  sod 
of  the  Judges  thereof  as  may  from  time  to  time 
be  assigned  for  that  purpose,  pursuant  to  Bulei 
of  Court,  or  (subject  to  B/ules  of  Court)  as  may  be 
so  assigned  according  to  arrangements  made  for 
the  purpose  by  the  Judges  of  the  said  High  Court 
The  determination  of  such  appeals  respectively 
by  such  Divisional  Courts  shall  be  final,  unless 
special  leave  to  appeal  from  the  same  to  the  Court 
of  Appeal  shall  be  given  by  the  Divisional  Court 
by  which  any  such  appeal  from  an  Inferior  Court 
shall  have  been  heard. 

By  the  20  and  21  Yict.  c.  45,  an  appeal  is  given  from  tiu 
decision  of  any  information  or  complaint  in  a  summazj 
way,  by  any  Justice  or  Justices,  alleged  to  be  wrong  ii 
point  of  law,  to  one  of  the  Superior  Courts  of  Law  to  bi 
named  by  the  party  appealing,  and  the  Justice  or  Justioei 
may  be  compelled  to  state  a  case. 

This  appeal,  it  is  apprehended,  lies  now  to  the  Divisiona] 
Court  of  Appeal  from  Inferior  Courts  imder  this  section. 

The  words  of  this  section  are  very  sweeping,  and  would 
seem  to  include  ^'  all  appeals  from  any  Inferior  Court  whidi 
might  have  been  brought  to  any  Court  or  Judge  whoac 
jurisdiction  is  transferred  to  the  High  Court/*  As  i 
matter  of  fact,  however,  it  will  be  found  that  the  exclmiw 
jurisdiction  of  the  Court  of  Queen's  Bench  over  inferioi 
tribunals  is,  for  the  most  part,  lodged  in  the  Queen's 
Bench  Division.  In  other  cases,  again,  the  appeal  liea 
not  to  the  new  Divisional  Court  of  Appeal,  but  to  Hei 
Majesty's  Court  of  Appeal.    A  good  illustration  of  thii 
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class  of  cases  is  found  in  £^  Blanch  y.  JReuter* 8  Telegram  Aet  1878, 
Company^  Limiied,  already  cited  under  section  18  of  this  '* 
Act.  There  an  appeal  had  been  brought  to  the  Divisional 
Ckmrt  of  Appeal  from  Inferior  Courts  from  a  judgment  of 
the  Lord  Mayor's  Court  upon  a  demurrer  to  pleadings. 
**  Erroy  *'  upon  demurrer,  however,  must,  prior  to  the 
ccHnmencement  of  the  Supreme  Court  of  Judicature  Acts, 
have  been  brought  (imder  the  20  and  21  Vict.  c.  157)  to 
the  Court  of  Exchequer  Chamber ;  and  by  section  18  of  the 
present  Act  all  jurisdiction  of  the  Court  of  Exchequer 
Chamber  is  transferred  to  Her  Majesty's  Court  of  Appeal. 
It  follows  that,  proceedings  in  error  being  abolished  and 
appeals  substituted  for  them  by  Order  LVIII.  of  the 
Supreme  Court,  the  Court  to  which  an  appeal  now  lies 
from  the  Lord  Mayor's  Court,  is  not  the  Divisional  Court 
of  Appeal  from  Inferior  Courts,  but  Her  Majesty's  Court 
of  Appeal* 

There  is  no  appeal  under  the  present  section  from  a 
decision  of  the  Court  of  Common  Pleas  on  a  Begistration 
Appeal  firom  a  Revising  Barrister.! 

The  Law  stood  thus  with  regard  to  appeals  from  County 
Courts  at  the  commencement  of  the  Supreme  Court  of 
Judicature  Acts : — 

By  s.  14  of  the  statute  13  and  14  Vict.  c.  61  and  s.  13 
of  the  30  and  31  Vict.  c.  142,  an  appeal  was  given  in 
Common  Law  cases  from  the  County  Courts  "  to  any  of 
the  Superior  Courts  of  Common  Law  at  Westminster." 

By  s.  18  of  the  statute  28  and  29  Vict.  c.  99,  an  appeal 
was  given  in  Equity  cases  from  the  Coanty  Courts  to  a 
Vioe-Chancellor. 

By  s.  26  of  the  statute  31  and  32  Vict.  c.  71,  an  appeal 
was  given  in  Admiralty  cases  from  the  County  Court  to  the 
High  Court  of  Admiralty. 

By  8. 58  of  the  statute  20  and  21  Vict.  c.  77,  an  appeal  was 
given  from  the  County  Court  in  testamentary  matters  to 
the  Court  of  Probate. 

By  s.  71  of  the  statute  32  and  33  Vict.  c.  71,  an 
appeal  was  given  from  the  Coimty  Court  in  Bankruptcy 

•  Le  Blanch  t.  Reuter'i  Telegram  Company,  1  Ex.  D.,  408;  24  L.T., 
691 ;  2  Charle/a  Cases  (Coiirt),  6. 

t  Ainitporth  and  othert,  Appellants^  v.  Hopper,  Eespondente^  Times, 
XoT.  17th,  IS76;  1  CSiarley^B  Oases  (Court),  62. 
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>t  UTS,  oues  to  the  Chief  Jnd^  in  Bankniptoy,*  sod  from  him, 
''  Bgi^i  to  tKe  Court  of  Appeal  in  Chancery. 

This  brief  etatment  of  the  diversity  of  appeal  will  illii»- 
teite  the  extremely  beneficial  character  of  the  preeemt 
enactment  in  establishing  one  appellate  tribanal  for  County 
Courts  in  the  High  Court  of  Justice. 

By  8.  15of  the  Act  of  1875,  "it  shall  be  lawful  for  Her 
Majeety  from  time  to  time,  by  Order  in  Council,  to  direst 
that  the  enactments  relating  to  appeals  from  Coun^ 
Courts  shall  apply  to  any  other  Inferior  Court  of  Reoord. ' 

Shortly  after  the  commencement  of  the  Supreme  Court 
of  Judicaure  Acts  (1st  yovember,  1875),  much  inotm- 
Tenienoe  was  felt  by  snitors,  owing  to  no  steps  haTtng 
been  taken  under  the  present  section  to  form  a  Divisioiuil 
^onrt  of  Appeal  from  County  Courts. 

Section  t>  of  the  County  'Courts  Act,  1875  (38  and  39 
Vict.  c.  50),t  requires  that  the  appeal  by  motion  ez  parte 
from  a  County  Court  must  be  brought  within  eight  days, 
and  that  if  the  Court  of  Appeal  from  Inferior  Courts 
"  is  not  sitting,  the  motion  may  be  made  to  a  Judge  at 
chamberB." 

On  the  13th  of  November,  1875,  one  of  the  parties  in 
EccIcK  V.  Eccles  t  was  desirous  of  appealing  from  the 
decision  of  the  County  Court  Judge.  There  being  no 
Divisional  Court  formed  under  the  present  section,  and  as 
the  eight  days  allowed  for  appealing  would  have  run  out 
before  such  a  Court  could  Imve  been  formed  and  the 
appeal  been  heard,  Yice-Chancellor  Malins  held  that  be 
was,  under  the  circumstances,  justified  in  hearing  the 
appal  in  Court  instoud  of  ai  chambers  as  directed  by  the 
County  Courts  Act,  1875,  and  rovcrsed  the  decision  of 
the  County  Court  Judge,  unless  cause  to  the  contrary 
should  be  shown  before  a  Divisional  Court  of  Appeal  or 
before  the  Vice-Chancellor  in  a  month. 

On  the  16th  November,  1873,  Mr.  Justice  Lush,  at 
chambers,  mode  an  order  that  the  defendant,  in  Amiet  T. 

*  The  iBEt-mGntioncd  appeal  will,  of  course,  under  b.  9  of  the  Amend- 
ing  Act,  itill  go  to  the  Chief  Judge  ia  Banlcruptc]',  but  from  hitn,  ander 
B.  18  of  this  Act,  npra,  to  the  new  Court  of  App^. 

t  There  is  no  appeal  under  that  section  on  a,  question  of  faet,  Camiiii 
V.  Th*  London  Depoiit  Bank,   1  Ei.  D.,   *0* ;  46  I..  J.  (0.  P.),  573 ;  3S 

L.  T.,  48*. 
X  33  L.  T.,  338 ;  2i  W.  B.,  39 ;  1  Chwler'i  Caaea  (Court),  SO. 
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Ciarke,  ahould  be  at  liberty  to  appeal   «  parte  witbiu    *«*  '*'•> 

tight  days  to  the  proper  Dmsioiial  CJourt,  noae  hsring ; — 

tuen  being  formed  and  the  last  d^  for  appealing  hsving 
arrived.* 

On  NoTember  20th,  1875,  Mr.  Juetice  Quain  refiised, 
at  chamberB,  a  rule  nisi  calling  upon  the  opposite  side  to 
show  cause  why  the  decision  of  a  (Jonn^  Court  Judge  in 
dieir  &Tour  should  not  be  TGver8ed.t  N^o  question,  uiere- 
fore,  aroee  here  as  to  the  non-exietent  Divisional  Court, 
the  power  exercised  by  Mr.  Justice  Quain  being  clearly 
Tested  ia  him  by  the  express  terms  of  section  6  of  the 
County  Courts  Act,  1875. 

On  the  23rd  of  November,  1875,  the  eight  days 
granted  by  Mr.  Justice  Lush,  in  Amiea  v.  Clarke,  being 
about  to  expire,  and  the  Divisional  Court  not  having 
yet  been  formed,  his  lordship  gave  the  defendant  at 
chambers  two  days  further  time  for  appealing.  X 

On  the  24th  of  November,  1875,  the  defendant,  acting 
on  a  suggestion  of  Mr.  Justice  Lush  at  chambers  on  the 
preceding  day,  applied  to  Vice-Chancellor  Maline,  but  his 
fordship  reminded  him  that  the  jurisdiction  of  a  Vice- 
Chancellor  to  hear  an  appeal  from  a  County  Court  Judge 
in  a  Chancery  suit  is  now  token  away,  and  he  suggested 
an  application  to  the  Master  of  the  Rolls.  The  Master  of 
the  Bolls  said  he  had  no  power  to  form  a  Divisional  Court 
of  Appeal. § 

The  defendant  then  applied  to  the  Common  Pleas  Divi- 
sion, who  sn^^sted  a  renewed  application  at  chambers. || 

On  November  25th,  1875,  Mr.  Justice  Quain  granted  a 
rale  nisi  calling  upon  the  plaintiff  to  show  cause  at  chambers 
why  the  decision  of  the  County  Court  Judge  in  his  favour 
shoald  not  be  reversed ;  and  his  lordship  had  his  attention 
called  to  the  course  taken  by  Yice-Chancellor  Molins 
in  Eecka  v.  Eccles  {uhi  supra),  but  said  that  he  "  would 
not  be  disposed  to  follow  exactly  the  form  of  the  order  in 
that  caae."^ 

•  ArnUt  -r.  Clarki,  1  Charley's  CasoB  (Chwnbers),  20. 
1 1  Cbwlev's  Cbh«  (Chambera),  24. 
I  AmUt  v.'ciarkt,  I  Charley's  Casos  rChambora),  21. 
i  Ihid.,  W.  X.,  1876,  p.  210  (bofare  Malins,  V.C.I ;  Timer,  Nov.  2Sth, 
1875  (before  the  H.B.) ;  1  Charley'a  Cas«a  (Comtt,  5i. 

^Jmiei  v.  dart*,  1  Ohailej'i  Ctm  (Ch«iiiben),2i. 
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Aei  1S7S,        By  the  16th  of  the  Bules  of  the  Supreme  Gourt^ 
_  ':  f^'  .  >  December,  1875,  Order  VIII.,  Rule  19,  a  scheme  for  the 
formation  of  the  Divisional  Court    for   Appeals   from 
Inferior  Courts  was,  at  length,  promulgated : — 

**  In  order  to  eomtUuie  Divisional  Courts  for  the  determination  of  Appeals 
from  Inferior  Courts  under  section  46  of  the  Judicature  Act,  1873,  eaei 
Division  of  the  High  Court  of  Justice  shall,  before  the  1st  of  January,  1876, 
select  one  of  the  Judges  of  such  division  to  act  until  the  1st  of  January,  1877* 
and  so  on  before  every  1st  of  January  subsequent  to  the  1st  of  January,  1876, 
to  act  for  the  twelve  months»next  ensuing, 

^*Any  two  or  more  of  the  Judges  so  selected  shall  constitute  a  Divisional 
Court  for  the  purpose  of  the  said  section, 

*'  Any  other  Judge  of  the  High  Court  of  Justice  may,  by  arrangement 
between  himself  and  any  one  of  the  Judges  so  selected,  act  for  such  last^ 
mentiotted  Judge  in  any  particular  case  or  cases,  or  on  any  particular  day 
or  days, 

'*  The  Judges  so  selected  shall  make  such  arrangements  as  they  shall 
Jit,  as  to  tlie  manner  in  which  application  may  be  tnade  to  them,  or  ani 
of  them,  in  Court  or  chambers,  under  the  6th  sect,  q^  38  ^  39  Vict,  c,  60/ 
relative  to  appeals  by  motion  under  that  Act.*' 

On  the  17th  of  December,  1 875,  a  rule  nisi  was  granti 
at  chambers  for  a  new  trial  by  a  County  Court  Judges^ 
cause  to  be  shown  before  the  Divisional  Court,  whidE: 
WU8  still  non-existent.t 

On  the  20th  of  December,  1875,  the  Divisional  Court 
Appeal  being  still  non-existent,  the  plaintiff  showed 
at  chambers  in  Amies  v.   Clarke.     The  decision  of 
County  Coui't  Judge  was  reversed  by  Mr.  Justice  Qi 
with  costs,  t      The  defendant's  indomitable  perseveranc=:3 
was  thus  at  length  rewarded.  

On  the  21st  of  December,  1875,  Mr.  Justice  Quain  ii^S 
an  appeal  at  chambers  from  a  County  Court  Judg— *^ 
granted  a  rule  nisi,  cause  to  be  shown  before  the  Division  ^A 
Court,  which  was  still  non-existent.§ 

Later  on,  on  the  same  day,  which  was  the  last  of  tfae 
sittings,  Mr,  Justice  Quain,  in  an  appeal  at  chamb^i^ 
from   a   County    Court   Judge,   enlarged    the    time  for 
appealing,  remarking,    however,  at  the  same  time,  that 

♦  The  County  Courts  Act,  1876. 

t  Hursi  and  Son  \,  Lloyd,  1  Charley*8  Cases  (Chambers},  24. 
i  Amies  v.  Clarke ,  1  Charley's  Cases  (Chambers),  22. 
{  1  Charley's  Cases  (Chambers),  24. 
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leant  miffht   have  asked  him  ^'at  onoe''  for  a    Act  1878, 
»  f.  45. 

>  20ih  of  January,  1876,  the  Judges  of  the  Divi-  ~ 
art  for  Appeals  from  Inferior  Courts  having  been 
i,  but  no  time  named  for  it  to  sit,  the  time 
Qg  for  a  rule  nisi  to  show  cause  why  the  decision 
Qty  Court  Judge  should  not  be  reversed  was  ex- 
vy  Mr.  Justice  Lindley,  "  until  such  time  as  the 
d  Court ''  should  "  sit/'t 

3  24th  of  January,  1876,  on  an  application  for  an 
I  of  time  for  appealing  from  a  County  Court 
f  r.  Justice  Archibald  treated  it  as  a  first  hearing 
tion  for  a  rule  nisi,  and  adjourned  the  farther 
ill  the  fii-st  sitting  of  the  new  Divisional  Coiirt.t 
3h  perplexity  prevailed  in  the  Admiralty  Division, 
rt  rhillimore  held  that  his  jurisdiction  as  Judge 
to  Court  of  Admiralty,  to  extend  the  time  for 
g  from  a  decree  or  order  of  a  County  Court  in  an 
ty  suit,  is  expressly  preserved  by  the  34th  and 
tions  of  the  present  Act,  and  that  it  is  not  taken 
r  the  present  section.  His  lordship,  therefore, 
in  extension  of  time  in  the  case  before  him.§  Mr. 
lannen  took  the  view,  that  the  jurisdiction  of  Sir 
remained  intact,  but  only  ^^  until  Eules  of 
arrangements  "  were  "  made  by  the  Judges  of 
\i  Court  for  the  purpose  of  holding  Divisional 
)r  the  hearing  of  appeals  from  County  Courts."  II 
arose  on  November  9th,  1875,  but  was  not  decided 
mber  16th.  On  November  10th  an  objection  to 
rt  Phillimore  hearing  an  appeal  in  a  similar  case 
een  taken,  it  was  arranged  (prior  to  the  final  de- 
the  last  case)  that  the  hearing  of  the  appeal  on 
[b  should  be  proceeded  with  de  bene  esse.^ 
»plication  for  a  rule  calling  on  Justices  to  show 
y  a  case  should  not  be  stated  under  the  20  &  21 

lefa  Cases  (Chambers),  24. 

T.  NiehoUon^  2  Charles  Cases  (Chambers),  8. 

Per$$e^  2  Charley's  Cases  (Chambers),  9. 
Two  Brothers;*  1  P.  D.,  62;  46  L.  J.  (P.  D.  and  A.),  47; 
n ;  1  Charley's  Cases  (Court),  46. 
fWf  Brothers,    mbi  tupra. 
MiUhiUk;*  I%N«t,  Norember  11th,  1876;    1  Charley's  Cases 


Act  1878, 
1.  45. 
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Yict.  0.  43y  ehould  be  made  to  Hie  Queen's  Bench,  and  not 
to  the  Divisional  Court,  under  this  section.* 

If  an  action  commenced  in  the  Queen's  Bench  is  re- 
moved by  consent  to  the  County  Court,  the  appeal  lies  to 
the  Queen's  Bench,  and  not  to  the  Divisional  Court,  under 
this  section.! 

By  the  eleventh  of  the  Rules  of  the  Supreme  Court, 
December,  1876,  it  is  now  provided  as  follows : — "  Bide 
16  of  the  Rules  of  the  Supreme  Court,  December,  1875, 
is  hereby  repealed,  and  instead  thereof  the  following  pro- 
vision shall  take  effect : — -Every  Judge  of  the  Hiffh  Court 
of  Justice  for  the  time  being  shall  be  a  Judge  to  hear  and 
determine  Appeals  from  Inferior  Courts,  under  section  45 
of  the  Supreme  Court  of  Judicature  Act,  1873.  All  soxh 
Appeals  (except  Admiralty  Appeals  from  Inferior  Coarts, 
which,  until  mrther  order,  shall  be  assigned  as  heretofoie 
to  the  present  Judge  of  the  Admiralty  Court)  shall  be 
entered  in  one  list  by  the  Officers  of  the  Crown  Office  of 
the  Queen's  Bench  Division ;  and  shall  be  heard  by  such 
Divisional  Court  of  the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  Division  as  the  Presidents  of  those  Divisions 
shall  from  time  to  time  direct.  Nothing  in  this  Order 
shall  affect  the  validity  of  any  Rule  or  Regulation  here* 
tofore  issued  with  reference  to  such  Appeals  by  the  Divi- 
sional Court  formed  imder  the  said  section." 

Under  this  Rule  the  Divisional  Court  of  Appeal  fronk 
Inferior  Courts,  as  a  separate  Court,  ceased  to  exist.  Three 
Divisional  Courts  of  Appeal  from  Inferior  Courts  are  now 
held  in  connection  with  the  three  Common  Law  DiviaionSy 
and  sit  in  rotation,  so  as  not  to  clash  with  each  other,  in 
the  three  Common  Law  Courts,  at  Westminster  HalLt 

Section  46. — Cases  and  points  may  be  reserved 
for  or  directed  ta  be  argued  before  Divisional 
Courts. 

Subject  to  any  Exiles  of  Court  any  Judge 

*  JRe  Ellerthaw,  1  Q.  B.  D.»  481 ;  2  Charley's  Cases  (Court),  114. 
t  Skaw  V.  Inglity  Timet^  February  2xid,  1877. 

X  See,  fiirthier,  as  to  Inferior  Courts  and  their  juriadiottoo,  Brmom  ▼. 
Shaw,  1  Ex.  D.,  425 ;  and  part  YI.  of  this  Act  (ss,  88,  89,  90aiid  91). 
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of  the  said  High  Court,  sittins:  in  the  exercise    ^t  i5^. 

f  •  48. 

of  its  jurisdiction  elsewhere  than  in  a  Divisional '- 

Court,  may  reserve  any  case,  or  any  point  in 
a  case,  for  the  consideration  of  a  Divisional 
Court,  or  may  direct  any  case,  or  point  in 
a  oase,  to  be  argued  before  a  Divisional  Court ; 
and  anv  Divisional  Court  of  the  said  High  Court 
shall  have  power  to  hear  and  determine  any  such 
case  or  point  so  reserved  or  so  directed  to  be 
argued. 

By  section  22  of  the  Supreme  Court  of  Judicature 
Act,  1875,  the  earlier  part  of  this  section  is  cited  and  is 
tfcus  qualified  :  **  Nothing  in  the  Principal  Act,  nor  in  any 
Bole  or  Order  made  under  the  powers  thereof  or  of  this 
Act,  shall  take  away  or  prejudice  the  right  of  any  party  to 

S  action  to  have  the  issues  for  trial  by  Jiu'y  submitted  and 
by  the  Judge  to  the  Jury  before  whom  th^  same  shall 
oome  for  trial,  with  a  proper  and  complete  direction  to  the 
Juy  upon  the  law,  and  as  to  the  evidence  applicable  to 
nch  issues.  Provided  also,  that  the  said  right  may  be 
atforoed  either  by  motion  in  the  High  Court  of  Justice  or 
li|f  motion  in  the  Coiu^  of  Appeal  founded  upon  an  excep- 
te  altered  upon  or  annexed  to  the  record."* 

This  qualification  was  inserted  at  the  instance  of  Mr. 
Watldn  WiUiams,  Q.C.,  in  Committee  on  the  Bill  in  the 
House  of  Commons,  as  an  amendment  to  section  21t  with 
tview  to  making  it  clear  that  the  words,  '^may  reserve 
jBiycase,"  in  the  present  section  were  not  intended  to 
interfere  with  trial  by  Jury.  It  seems,  however,  pretty 
clear  that  the  present  section  has  reference  exclusively  to 


*  The  following  statates  were  referred  to  in  the  margin  of  the  amend- 
MBfc  as  it  appeared  on  the  notice  paper,  bat  are  not  noted  in  the 
■agin of  the  new  Act:— 13  Ed.  I.  at  1,  a  31  ;  3  &4  Vict  c.  66,  s.  16  ; 
§  k  ISYictc  76,8. 184  ;  20  ft  21  IHot.  c  85,  B.  39  ;  22  &  23  Vict  c. 
i  ;  IS  ft  24  Vict.  c.  144,  a  1. 

t  Tlie  amendnMOt  was  lerered  in  the  Lords  from  the  context)  and 
ow  wpgmn  as  a  separate  section  (s.  22). 


Aet  1B73, 
I.  46. 
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questions  of  law^  and  that  its  object  was  to  give  a  Judge 
power  to  reserve  such  questions  for  a  Divisional  Court, 
instead  of  the  full  Court  in  banc :  vide  s.  41,  supra. 

Lord  Selborne,  C,  when  introducing  the  present  measure, 
said ; — "  It  is  proposed  to  retain  trial  by  jury  in  all  cases 
where  it  now  exists,  except  in  one  particular."  This  he 
explained  to  be  the  reference  of  cases  of  account,  whether 
the  parties  consent  or  not,  to  Official  Eeferees.  ''  The  pro- 
posal of  the  Bill  is  that  tiiey  shall  determine  all  questions 
of  fact  or  account,  leaving  questions  of  law  to  be  deter- 
mined by  the  Divisional  Courts/** 

It  is  provided  by  s.  19  of  the  Amending  Act  that  "  the 
practice  and  procedure  in  Crown  Cases  Beserved  shall  be 
the  same  as  before  '*  that  **  Act" 

The  present  section  is  repealed  by  the  17th  section  of 
the  Appellate  Jurisdiction  Act,  1876,  so  far  as  it  is 
inconsistent  with  the  provisions  of  that  enactment.  It 
might,  with  some  plausibility,  be  argued  that  this  section 
is  absolutely  repealed  by  that  enactment.t 


Section  47. — Provision  for  Croum  Cases 

Reserved. 

The  jurisdiction  and  authorities  in  relation  lo 
questions  of  law  arising  in  criiDinal  trials  which 
are  now  vested  in  the  Justices  of  either  Bench 
and  the  Barons  of  the  Exchequer  by  the  Act  of 
the  session  of  the  eleventh  and  twelfth  years  of 
the  reign  of  Her  present  Majesty,  chapter  seventy- 
eight,  instituled,  **  An  Act  for  the  further  amend- 
ment of  the  administration  of  the  Criminal  Law," 
or  any  Act  amending  the  same,  shall  and  may  be 
exercised  af t/er  the  conmiencement  of  this  Act  by 


*  Hansard's  Parliamentary  Debates,  3rd  Series,  toI.  214,  p.  346. 

t  See  Order  LVIIa.  (Rules  of  December,  1876).  No  mention  is  made 
in  the  ezhaustive  list  there  given  of  pointi  or  cases  reserved  under 
this  section. 
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tbe  Judges  of  the  High  Court  of  Justice,  or  five    ^^  ^y** 

of  them  at  the  least,  of  whom  the  Lord  Chief 

Justice  of  England,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  liOrd  Chief  Baron  of  the 
Exchequer,  or  one  of  such  chiefs  at  least,  shall  be 
part.  The  determination  of  any  such  question 
by  the  Judges  of  the  said  High  Court  in  manner 
aforesaid  shall  be  final  and  without  appeal ;  and 
no  appeal  shall  lie  from  any  judgment  of  the 
said  High  Court  in  any  criminal  cause  or  matter, 
save  for  some  error  of  law  apparent  upon  the 
record,  as  to  which  no  question  shall  have  been 
reserved  for  the  consideration  of  the  said  Judges 
under  the  said  Act  of  the  eleventh  and  twelfth 
years  of  Her  Majesty's  reiga. 

This  section  is  referred  to  as  a  r^triction  on  the  right 
of  appeal  in  the  words,  "  save  as  hereinafter  mentioned," 
in  section  19  of  this  Act,  supra. 

By  section  100  of  this  Act,  iw/ra,  "  Crown  Cases  Re- 
served "  shall  mean  such  questions  of  law  reserved  in 
criminal  trials  as  are  mentioned  in  the  Act  11  and  12 
Vict.  c.  78.  By  section  1  of  that  Act  it  is  provided  as 
follows : — 

**  When  any  person  shall  have  been  convicted  of  any 
treason,  felony,  or  misdemeanour  before  any  Court  of  Oyer 
and  Terminer  or  Gaol  DeUvery,  or  Court  of  Quarter  Sessions, 
the  Judge  or  Commissioner,  or  Justices  of  the  Peace  before 
whom  the  case  shall  have  been  tried  may,  in  his  or  their 
discretion,  reserve  any  question  of  law  which  shall  have 
arisen  on  the  trial  for  the  consideration  of  the  Justices  of 
jather  Bench  and  Barons  of  the  Exchequer ;  and  there- 
apon  shall  have  authority  to  respite  execution  of  the 
judgment  on  such  conviction,  or  postpone  the  judgment 
until  such  question  shall  have  been  considered  and  decided, 
as  he  or  they  may  think  fit." 


138  SUPREME  COURT  OF  JUDICATURE  ACT,   1873. 


A0t  187S, 
1.  47. 


By  B.  3  of  the  same  Act,  it  is  enacted  as  follows : — 

*^  The  jurisdiction  and  authorities  by  this  Act  gi^en  to 
the  said  Justices  of  either  Bench,  and  Barons  of  the 
Exchequer,  shall  and  may  be  exercised  by  llie  said  Justices 
and  Barons,  or  five  of  them  at  the  least,  of  whom  the 
Lord  Chief  Justice  of  the  Court  of  Queen's  Bench,  the 
Lord  Chief  Justice  of  the  Court  of  Common  Pleas,  and 
the  Lord  Chief  Baron  of  the  Court  of  Exchequer,  or  one 
of  such  chiefs  at  least,  shall  be  part,  being  met  in  the  Ex- 
chequer Chamber  or  other  convenient  place;  and  the 
judgment  or  judgments  of  the  said  Justices  and  Barons 
shall  be  delivered  in  open  Court,  after  hearing  Counsel  or 
the  parties,  in  case  the  prosecutor  or  the  person  convicted 
shall  think  it  fit  that  the  case  shall  be  argued,  in  like 
manner  as  the  judgments  of  the  Superior  Courts  of  Comr 
men  Law  at  Westminster  or  Dublin,  as  the  case  may  be, 
are  now  delivered." 

It  will  be  perceived  that  the  present  section  practically 
re-enacts  the  provisions  of  the  earlier  part  of  the  Sra 
section  of  the  11  and  12  Vict.  c.  78,  as  to  the  quorum  of 
Judges,  **  the  Judges  of  the  High  Court  of  Justice  **  beinff 
merely  substituted  for  "  the  Justices  of  either  Bench  and 
Barons  of  the  Exchequer." 

"  Save  for  some  error  of  law  apparent  upon  the  record." 
Where,  on  a  judgment  of  the  High  Court  of  Justice  in  a 
criminal  cause  or  matter,  there  is  some  error  of  law 
apparent  upon  the  record,  on  which  no  question  shall  have 
been  reserved  imder  11  and  12  Vict.  c.  78,  an  appeal  lies, 
under  ss.  18  and  19  of  this  Act,  supra,  and  this  section  to 
the  New  Court  of  Appeal,  in  substitution  for  the  old 
Appeal  under  the  1  Wm.  IV.  c.  70,  s.  8,  to  the  Court  of 
Exchequer  Chamber.  This,  however,  is  th^  only  oaae 
in  which  an  appeal  will  lie  **  in  any  criminal  caase  or 
matter  "  to  the  Court  of  Appeal.* 

The  present  section  was  carefully  analysed  in  the  leoent 
case  of  Regina  v.  Steel^f  in  which  the  Court  of  Appeal 
dismissed,  on  the  ground  that  it  had  no  jurisdiotiooi, 
appeal  &om  a  decision  of  the  Queen's  Bench 


*  Seo  the  18  and  19  sections  and  the  notes  thereto,  tuprm, 

t  2  Q.  B.  D.,  37  ;  46  L.  J.  (M.O.),  1 ;  26  W.  B.,  84;  36  L.  T.,  634. 
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ifiohargiB^  a  rule  calling  on  the  defendants  to  show  cause  ^•t  ^ff^f 
rhj  the  ]^&ster  should  not  review  his  taxation  of  the  de-  '* 
BSidantB'  costs  on  a  criminal  information  against  the 
fifendants  for  libel,  in  which  a  verdict  of  "  Not  guilty  ** 
tad  been  returned.*  Brett,  L.  J.,  pointed  outt  that  "  the 
Bt^BT  portion  of  this  section  is  confined  to  cases  which 
ome  before  the  Court  of  Grown  Cases  Reserved,  while 
he  latter  part  deals  with  criminal  matters  other  than  those 
rhich  ccfme  before  that  Court."  The  words  of  the  latter 
Mut  are  very  comprehensive — "  No  appeal  shall  lie  from 
ny  judgment  of  the  High  Court  in  any  criminal  cause  or 
tiatter."  There  is  only  one  exception  to  this  rule,  i.e., 
rhere  "  some  error  of  law  is  apparent  upon  the  record ;" 
nd  erven  this  exception  does  not  apply,  where  any  question 
elative  to  this  "  error  of  law  appai^nt  upon  the  record  " 
las  been  reserved  for  the  Court  of  Crown  Cases  Reserved, 
rhoee  decision  as  to  any  question  submitted  to  it  is,  under 
he  earlier  part  of  the  present  section,  to  be  final  and 
ri&oat  appeal."  In  the  case  of  Regina  v.  Steel  there  was 
o  question  reserved  for  the  Court  of  Crown  Cases  Re- 
BTved,  and  there  was  no  "  error  of  law  apparent  upon 
he  record."  It  was  held  that  the  words  "  no  appeal 
hall  lie  from  any  judgment  of  the  High  Court,"  applied 
0  the  case  without  any  restriction.  ThitJ  view  of  the 
neaning  of  the  section  was  confirmed  by  a  reference  to 
he  language  of  section  19  of  the  Supreme  Court  of  Judi- 
aiare  Act,  1875,  that  ^'the  practice  and  procedure  in  all 
runinal  causes  and  matters  whatsoever  shaU  be  the  same 
8  before  "  that «  Act ;"  and  of  Order  LXII.  of  the  Rules 
f  the  Supreme  Court,  '^  nothing  in  these  Rules  shall  affect 
he  practice  and  procedure  in  any  criminal  proceedings." 
?he  words  ^''practice  and  procedure  "  in  these  enactments 
spend  the  meaning  of  the  word  '^  judgment "  in  the 
^reaent  section,  so  as  to  bring  within  it  a  case  like  Regina 
.  Steel. 

Shoitlj  after  the  decision  of  the  Court  of  Appeal 
a  Begina  v.  Steely  the  case  of  Regina  v.  FletcherX  came 
lefoie  it.    The  Court  of  Appeal  in  this  case  dismissed,  on 

•  See  the  6  &  7  Vict  c.  96,  b.  8. 

t  See  the  report  of  the  case  in  the  Law  Timesy  ubi  supra, 

i  2  Q.  B.  D.,  48;  46  L.  J.  (M.C.),  4 ;  36  L.  T.,  638. 
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Act  1873,    the  ground  that  it  had  no  jurisdictioiiy  an  appeal  from 
'•     *'       decision  of  the  Queen's  Bench  Division  dischi^ging  a 
for  a  certiorari y  to  bring  up  and  quash  a  summary  ooai 
tion  by  a  Justice  of  the  Peace  for  trespassing  by  dayitf'^ 
pursuit  of  game.*     The  Court  held  that  this,  also^ 
an  attempt  to  establish  an  appeal  *^  in  a  criminal 
or  matter/'  and  must,  therefore,  by  the  express  tenns  Jt'^ 
the   present  section,    fail.     *'It  aU   turns,"  said  Biett^ 
li. J.,  "  on  the  47th  section  of  the  Act  of  1873."t 

Section  48. — Motions  for  new  trials  to  be  heard 

by  Divisional  Courts. 

Every  motion  for  a  new  trial  of  any  eatue  or  matter  on  which  a  terdietkm 
been  found  by  a  jury^  or  by  a  Judge  without  a  jury^  and  every  metim  ii 
arrest  of  judgment  y  or  to  enter  judgment  non  obstante  veredicto,  or  to  enter  a 
verdict  for  plaintiff  or  defendant^  or  to  enter  a  noneuit,  or  to  reduce  damagtM, 
shall  be  heard  before  a  Divisional  Court ;  and  no  appeal  shall  lie  from  m§ 
judgment  founded  upon  and  applying  any  verdict^  unless  a  motum  hoe  ben 
made  or  other  proceeding  taken  before  a  Divisional  Court  to  set  aeide  or  rteerts 
such  rerdictf  or  the  judgment^  if  any^  founded  thereon,  in  which  case  §s 
appesl  shall  lie  to  the  Court  of  Appeal  from  the  decision  of  the  DioieiemI 
Court  upon  such  nation  or  other  proceeding. 

This  section  is  repealed  by  the  Supreme  Court  of 
Judicature  Act,  1875,  s.  33,  and  the  second  Schedule. 

The  provisions  of  that  Act  with  regard  to  new  trials 
will  be  found  in  Order  XXXIX.,  Rule  3,  of  which  is  sub- 
stantially a  re-enactment  of  Bule  48  of  the  Schedule  to 
this  Act ;  the  pro\'ision8  with  regard  to  motions  for  judg- 
ment, in  Order  XL. ;  and  the  provisions  with  regard  to 
motions  generally,  in  Order  LIU. 

Section  49. —  TFhat  orders  shall  not  be  subject  to 

Appeal. 

No  order  made  by  the  High  Court  of  Justice 
or  any  Judge  thereof,  by  the  consent  of  parties, 
or  as  to  costs  only  which  by  law  are  left  to  the 

•  See  the  1  &  2  WiU.  IV.  c.  32,  s.  30.' 

t  See  the  Report  in  the  Law  Times,  ubi  et^a. 
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discretion  of  the  CSourt,  shall  be  subject  to  an 
appeal,  except  by  leave  of  the  Court  or  Judge 
making  such  order. 

If  the  party  called  on  to  show  cause  at  Judges'  chambers 
ghe  his  consent  to  the  summons,  the  order  may  he  drawn  vp 
«•  €f  eourisey  unless  it  be  for  a  writ  of  trial  or  a  pleading  of 
Aeveial  matters,  when  the  matter  must  be  submitted  to  a 
Judge.  So  if  the  parties  agree  that  costs  of  Counsel  shall 
^  allowed^  it  must  be  submitted  to  him  for  his  certificate. 
^t/  consenting  y  the  party  precludes  himself  from  afterwards 
^J^pealing  against  or  questioning  the  validity  of  the  order. 
lIius,  when  a  summons  to  plead  several  matters  was 
'cxisented  to,  the  plaintiff  was  holden  to  have  debarred 
^Uiself  from  moving  to  strike  out  one  of  the  pleas,  as  being 
^  contravention  of  the  pleading  rules.*  If  the  order 
purports  to  be  by  consent  and  no  act  remains  to  be  done 
>y  authority  of  the  Court,  the  Court  cannot  interfere,  even 
^Xoogh  the  order  be  incorrectly  drawn  up ;  an  application 
^ust  first  be  made  to  the  Judge  to  amend  it.f 

Where  a  Judge  makes  an  order  at  chambers,  and, 
exercising  a  discretionary  power,  gives  costs  as  prayed  in 
^he  summons,  but  annexes  a  condition  thereto,  the  Court 
^ill  not  interfere  to  remove  the  condition,  even  though 
the  order  has  not  been  drawn  up4 

By  Reg.  Gen.,  Trin.  T.,  1853,  **  In  no  case  shall  eiTor 
he  brought  for  any  error  in  a  judgment  with  respect  to 
costs ;  but  the  error  may  be  amended  by  the  Court  in 
which  such  judgment  may  have  been  given,  on  the 
application  of  either  party." 

By  the  47th  Rule  in  the  Schedule  to  this  Act  "  the 
C06t8  of  and  incident  to  all  proceedings  in  the  High  Court " 
shall  "  be  in  the  discretion  of  the  Court."  This  Rule  is 
repealed  by  the  Amending  Act,  but  it  is  re-enacted  in 
Order  Jjy.  Trials  by  jury  were,  in  Committee  on  the 
BiU,  excepted  from  tne  operation  of  this  Rule;  and 
therefore  the  scope  of  the  present  section  is  correspon- 
dingly narrowed. 

•  HiHceH  V.  Carr,  6  D.  P.  C,  306  ;  Lush's  Practice,  Srd  edit.,  p.  1)53. 
t  Sail  V.  West,  1  D.  and  L.,  412 ;  Luah's  Practice,  3rd  edit.,  p.  954. 
;  Bartlat  y.  Staton^  L.  B.,  1  C.  P.,  483. 


f.  49. 
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^^  ^'*        An  order  to  pay  costs,  not  made  in  the  exerase  of 

'       discretiony  is  app^dable.*     Secus,  if  made  in  the 

of  a  discretion,  t 

As  to  costs  in  the  Court  of  Appeal,  see  Order  L^ 
Biile  5.    See   also  the  Bules  of  the    Sapieme 
(Costs). t 

This  section  is  referred  to  as  a  restriction  on  ihe  nskt " 
of  appeal  in  the  words,  '^  save  as  hereinafter  meatuMua," 
in  section  19,  supra. 

Section  50. — As  to  disdiarging  orders  made  m 

chambers. 

Every  order  made  by  a  Judge  of  the  said  SSg^ 
Court  in  chambers,  except  orders  made  in  tte 
exercise  of  such  discretion  as  aforesaid,  may  be 
set  aside  or  discharged§  upon  notice  by  any 
Divisional  Court,  or  by  the  Judge  sitting  in 
Court,  according  to  the  course  and  practice  of 
the  Division  of  the  High  Court  to  which  the 
particular  cause  or  matter  in  which  such  order 
is  made  may  be  assigned ;  and  no  appeal  shall 
lie  from  any  such  order  to  set  aside  or  discharge 
which  no  such  motion  has  been  made,  unless  by 
special  leave  of  the  Judge  by  whom  such  order 
was  made,  or  of  the  Court  of  Appeal. 

Is  the  word  "  notice"  a  typographical  error  for  ''motian!" 
The  word  "  such,"  before  "  motion,*'  appears  to  be  meeii- 
ingless,  otherwise. 

If  an  order  has  been  refused  by  a  Judge  at  chambeiit 
it  is  irregular  to  make  the  same  appHcation  to  anotiber 
Judge;!!  and  the  latter  will  not  knowingly  entertain  aa 

♦   JTitt  V.  Corcvran,  2  Ch.  D.,  fiO  ;  34  L.  T.,  o50  ;  24  W.B.,  601. 
t  Harris  v.  Anron,  25  W.  R.,  353. 

X  Kspc-cially  Rule  32,  "  Special  Allowances  and  (Jeneral  Frovisioiis." 
§  This  does  not  repeal  the  Common  Law  Procedure  Act,  1860»  ■.  17. 
Lodd*  V.  Shepherd,  1  Ex.  D.,  75  ;  2  Charley's  Cases  (Court),  173. 
II    Wright  X.  SUrntaon,  o  Taunt.,  850. 


s.  50. 
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application  which  has  thus  been  already  disposed  of.  The  Aet  187S, 
proper  course  is  to  apply  to  the  Court.*  So,  to  rescind  and  _ 
vary  an  order,  the  motion  must  be  made  to  the  sume  Judge 
or  to  the  Court.  The  order  need  not  be  made  a  Rule  of 
Court,  preparatory  to  moving ;  if  it  be,  the  motion  should 
be  to  rescind  the  rule ;  in  other  cases  it  should  be  to  rescind 
the  order.f 

By  the  Interpleader  Act,  11  and  12  Will.  IV.  c.  58, 
"  evenr  order  to  be  made  by  a  single  Judge  not  sitting  in 
open  Court,  shall  be  liable  to  be  rescinded  or  altered  by  the 
Court  in  like  manner  as  other  orders  made  by  a  single 
Judge." 

By  section  4  of  the  Common  Law  Procedure  Act,  1860 
(23  and  24  Vict.  c.  126),  any  order  made  by  a  Judge  upon 
an  application  for  relief  against  forfeitures  for  breach  of  a 
coTenant,  or  condition  to  insure  against  loss  or  danger  by 
fire,  shall  be  subject  to  an  appeal  to  the  Court,  and  may 
be  discharged,  varied,  and  set  aside  by  the  Court  upon 
such  terms  as  the  Court  shall  think  fit,  upon  application 
made  thereto  by  any  party  dissatisfied  with  such  order. 

No  appeal  lay  from  a  Judge  at  chambers  when  the  matter 
was  by  statute  left  entirely  in  his  discretion.! 

The  Courts  are  always  reluctant  to  interfere  with  the  dis- 
cretion exercised  in  any  case  by  a  Judge  at  chambers ;  and 
they  will  never  now  reverse  his  decision,  unless  it  clearly 
appears  that  he  acted  on  a  wrong  principle. §  As  regards 
intern^tories,  the  Courts  are  in  the  habit  of  assuming  that 
the  Judge  at  chambers,  in  allowing  and  disallowing  inter- 
rogatories, has  used  his  discretion  with  reference  to  the 
particular  circumstances  of  the  case,  and  an  appeal  is 
generally  fruitless.  || 

The  words, "  such  discretion  as  aforesaid,"  in  this  section 
relate,  however,  only  to  the  discretion  mentioned  in 
the  previous  section,  i.e.,  '^  as  to  costs,  which  by  law  are 
left  to  the  discretion  of  the  Court." 

When  the  rule  nisi  to  rescind  the  order  of  a  Judge  is 

•  Fiie  V.  Davu,  6  M.  &  W.,  646.     t  Lush's  Practice,  3rd  ed.,  954-5. 

{  Burman  v.  Howard,  26  L.  J.  (Ex.),  289. 

{  See  JSdmumis  ▼.  Onmwood,  L.  £.,  4  C.  P.,  90 ;  Villeboimet  v.  Tobin, 
id.,  1S4 ;  Morris  v.jBethsl,  id.,  766 ;  and  Intfuin  v.Jenkina,  L.  K.,  5  C.  P.,  738. 

I  Day's  OommoiL  Law  Pro.  Acts,  p.  308,  4th  edit.,  citing  L.  K.,  4 
C.  P.,  184,  190,  191. 
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Aet  1S78,    discharged,  it  is  usual  to  discharge  it  with  costs,  unless  the 
-    * —  point  raised  is  new  and  diflScult.* 

Order  LI  V.,  Rule  6,  of  the  Supreme  Court,  provides  that 
ill  the  Queen's  Bench,  Common  Pleas  and  Exchequer 
Divisions  every  appeal  to  the  Court  from  any  decision  at 
chambers  shall  be  by  motion. 

*•  By  special  leave."  Hall,  V.C.,  has  decided  that  no 
such  leave  is  necessary  where  the  case  has  been  fully 
argued  before  the  Judge  at  chambers,  and  this  is  certified 
in  the  order,  f 

Section  51. — Provision  for  absence  or  vacancy 

in  the  office  of  a  Judge. 

Upon  the  request  of  the  Lord  Chancellor  it 
shall  be  lawful  for  any  Judge  of  the  Court  of 
Appeal,  who  may  consent  so  to  do,  to  sit  and 
act  as  a  Judge  of  the  said  High  Court,  or  to 
perform  any  other  official  or  ministerial  acts 
for  or  on  behalf  of  any  Judge  absent  from 
illness  or  any  other  cause,  or  in  the  place  of  any 
Judge  whose  office  has  become  vacant,  or  as  an 
Additional  Judge  of  any  Division;  and  while  so 
sitting  and  acting  any  such  Judge  of  the  Court 
of  Appeal  shall  have  all  the  power  and  authority 
of  a  Judge  of  the  said  High  Court. 

Under  s.  4  of  the  Supreme  Court  of  Judicature  Act, 
1 875,  as  amended  on  the  Report  in  the  House  of  Com- 
mons, the  Lord  Chancellor  may  request  the  attendance  at 
the  sittings  of  the  Court  of  Appeal  of  an  additional  Judge 
from  any  one  or  more  of  the  Common  Law  and  the  Probate, 
Divorce  and  Admiralty  Divisions.  That  section,  therefore, 
is  founded  on  the  principle  of  reciprocity,  with  this. 


•    Han  kins  X.  (\trr,  L,  R,,  I  Q.  B.,  89. 

t  Mnrr  v.  (WXy.  24  W.  R.,  756 ;    34  L.  T.,  751 ;   S  Charley's  Cases 

Nmrt\  118.     N.B. — As  to  Judfres'  chambcn,  see  also  Fos  v.  WmUU, 

2  C\  P.  P..  ^^ ;  a«<i  Cn>^  V.  Smmmh,  2  C.P.D.,  21 ;  and  Coe's  «*  Piactice,** 

Inmdon,  1876  ;  Henry  Sweet,  8  Chancery  Lane. 
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Bie  Lords  Justices  of  Appeal  (James  and  Mellish)  were    ^«*  ^^^* 

hj  the  7th  section  of  the  Amending  Act  expressly  pro- !— J^ — 

Med  in  the  possession  of  the  jurisdiction  in  lunacy  with 
vUch  they  were  clothed  prior  to  the  commencement  of 
Ae  Supreme  Court  of  Judicature  Acts  (1st  November, 
1875).  Hardly  had  the  Acts  come  into  operation  when  it 
VBs  discovered*  that  the  orders  in  lunacy  being  made  "  in 
(3ianoery/*  the  Lords  Justices  of  Appeal  could  no  longer 
szercise  the  jurisdiction  in  lunacy.  To  remove  the 
iflScolty  the  Lord  Chancellor  appointed  James  and 
KeUish,  hJJ.y  under  this  section  to  be  Additional  Judges 
«f  the  Chancery  Division  for  the  purpose  of  exercising  the 
[    jurisdiction  in  lunacy. f     Mellish,  L.J.,  has  since  died. 

Secti6n  52. — Poiber  of  a  single  Judge  in  Court 

of  Appeal. 

In  any  cause  or  matter  pending  before  the 
Court  of  Appeal,  any  direction  incidental 
ftereto,  not  involving  the  decision  of  the  appeal, 
My  be  given  by  a  single  Judge  of  the  Court 
of  Appeal ;  and  a  single  Judge  of  the  Court 
of  Appeal  may  at  any  time  during  vacation 
make  an  interim  order  to  prevent  prejudice  to 
the  claims  of  any  parties  pending  an  appeal  as 
he  may  think  fit ;  but  every  such  order  made  by 
2  single  Judge  may  be  discharged  or  varied  by 
the  Court  of  Appeal  or  a  Divisional  Court 
thereof. 

The  application  to  the  Judge  of  the  Court  of  Appeal  is 
to  be  6y  motionj  pursuant  to  Order  LIII.  of  the  Supreme 
Court.!  The  Judge  has  power  expressly  {itUer  alia)  to 
alter  the  order  of  die  cause  in  the  Ust  of  appeals  (Oi^er 
iVllI.,  Bule  8),  to  enlarge  the  time  for  appealing  from  an 

^InBs  Walton,  Timet,  Noy.  8th,  1876 ;  1  Charle/s  Cases  (Court),  67. 
t  TUm$^  KoTember  16t]i,  1875 ;  1  Charley'B  Cases  (Court),  68 
;  Ordv  LVnLy  Hule  18,  of  the  Supreme  Court. 

10 
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^.  SS!**  ex  parte  application  to  the  Court  bdow  (Order  Lvlll.,, 
— '- — '. —  Rule  10),  to  order  the  whole  or  any  part  of  the  evidence  in 
the  Court  below  to  be  printed  for  the  purpose  of  an  appeal, 
and  to  relieve  any  party  printing  such  evidence  without 
such  order  from  tiie  costs  thereof,  to  which  he  woulft 
otherwise  be  subject  (Order  LVIII.,  Rule  12). 

*'  During  Vacation."  By  section  28  of  this  Act,  supra, 
it  was  enacted  that  "  provision  shall  be  made  by  Rules  of 
Court  for  the  hearing  in  London  and  Middlesex  during 
vacation  by  Judges  of  the  Court  of  Appeal  of  all  suoh 
applications  as  may  require  to  be  immediately  and  promptly 
heard."  No  such  Rules  of  Court  have  been  made.  (See 
the  note  to  Order  LXI.,  Rule  6.) 

"  Or  a  Divisional  Court  thereof."  See  s.  12  of  the 
Amending  Act,  and  the  16th  section  of  the  Appellate 
Jurisdiction  Act,  1876. 

Section  53. — Divisional  Courts  of  Court 

of  Appeal. 

Every  appeal  to  the  Court  of  Appeal  tkall  be  heard  or  determined  either 
by  the  whole  Court  or  by  a  Divitional  Court  contittiny  of  any  number,  no€ 
less  than  three,  of  the  Judges  thereof  Any  number  of  such  Divisional  Court* 
may  sit  at  the  same  time.  Any  appeal  which  for  any  reason  may  be  deemed 
fit  to  be  re-argued  before  decision,  or  to  be  re-heard  before  final  jitdgment,  may 
be  so  re-argued  or  re-heard  before  a  greater  number  of  Judges  if  the  Court  of 
Appeal  thiuk  fit  so  to  direct. 

This  section  is  repealed  by  the  Supreme  Court  of  Judi- 
cature Act,  IBTt*),  section  33,  and  the  second  Schedule. 

The  reason  of  this  repeal  was  obvious.  The  Court  of 
Appeal  to  which  the  present  section  was  originally  ap- 
plicable was  a  large  body,  out  of  which  Divisional  Courts 
might  easily  have  been  formed.  The  intermediate  Court 
of  Appeal,  defined  by  s.  4  of  the  Amending  Act^  was  a 
smaller  body — the  Ordinary  Judges  being  only  three  in 
number,  the  minimum  number  fixed  by  this  section  for  a 
Divisional  Court  of  the  Court  of  App^. 

But  now  by  section  16  of  the  Appellate  Jurisdiction 
Act,  1876,  "orders  for  constituting  and  holding  Divi-. 
sional  Courts  of  the  Court  of  Aj^al  may  be  made  by 
the  President,  with  the  concurrence  of  the  Ordinary 
Judges,''  whose  number,  by  section  15  of  the  same  Aot^ 
is  increased  to  five. 
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By  section  12    of  the  Amending  Act  an    important    Aet  187S, 
distinction  is  made  between  the  qnormn  of  the  Judges  of       *• 
Appeal  adequate  to  hear  an  appeal  &om  an  interlocutory j 
and  the  quorum  requisite  to  hear  an  appeal  from  a  final 
order,  decree,   or  judgment.     Two  Judges   constitute  a 
quorum  for  the  former,  three  for  the  latt^  purpose. 

« 

Section  54. — Judges  not  to  sit  on  Appeal  from 

their  aum  Judgment. 

Jfo  Judge  of  the  taid  Court  of  Appeal  shall  sit  as  a  Judge  on  the  hearing 
of  an  appeal  from  any  judgment  or  order  made  by  himself,  or  made  by  any 
DiHsi^mal  Court  of  the  High  Court  of  u:hieh  he  was  himself  a  member. 

This  section  is  repealed  by  section  4  of  the  Supreme 
Court  of  Judicature  Act,  1875.  It  is  re-enacted,  however, 
by  that  section,  with  the  substitution  of  the  words,  "  was 
and  is  a  member  "  for  "  was  himself  a  member."  (See  the 
note  to  that  section.) 

Sbction  55. — Arrangements  for  business  of  Cowrt 
qf  Appeal^   and  for   hearing  AppeaU   trans- 
f erred  from  the   Judicial    Committee   of  the 
IPrivy  Council. 

AH  such  arrangements  as  may  be  necessary  or  proper  for  the  transaction  of 
the  bwsiness  from  time  to  time  pending  before  the  Court  of  Appeal,  and  for 
esnstitutmg  and  holding  Divisional  Courts  thereof  shall  be  made  by  and 
wader  the  direction  of  the  Frcsident  and  the  other  ex-offieio  and  Ordinary 
Jndgea  of  the  smd  Court  of  Appeal ;  and  i  Her  Majeety  shall  be  pleased 
by  Order  in  Council  to  direct  that  the  hearing  of  such  appeals  and  petitions 
to  Her  Mq/eety  in  Council  as  hereinbefore  mentumed,  shall  be  referred  to  the 
said  Court  of  Appeal,  not  less  than  one  Divisional  Court  of  the  said  Court 
of  Appeal  shall  sit  throughout  the  year  f except  during  vacationsj  for  tlw  hearing 
of  such  of  the  appeals  and  petitions  so  referred  as  may  from  time  to  time 
be  depending  and  ready  for  hearing,  which  Divisional  Court  shall  be  composed 
fas  far  at  may  be  found  practicable)  of  Judges  of  the  Court  of  Appeal,  who 
are  also  members  of  Her  Mfkjett^s  Ftivy  Council ;  and  any  member  of  Her 
Me^ys  Frivy  Council  who,  having  hsld  the  office  of  Judge  in  the  Jkut 
JmUea^cr  in  any  of  Her  Majedy's  dominvms  beyond  ihe  seas,  shall  have  been 
fppcimici  by  Mar  Meymiy^  wsder  ihe  Acts  nla4ff*g  to  the  Judicial  Committee 


Aet  1873, 
s.  66. 
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of  the  Frivy  Council,  to  attend  the  tittinge  of  the  iaid  Judicial  Committee, 
may  attend  the  iittingt  of  any  eueh  Divisional  Court  of  the  Court  of  Appeal; 
and  with  respect  to  the  place  of  sitting  of  any  such  last-mentioned  Divisional 
Court,  and  any  attendance  or  service  therein,  or  in  aid  of  the  proceedings 
thereof,  which  tnay  be  required  from  the  Registrar  or  any  other  qfficcr  ofSer 
Majesty  s  Privy  Council,  all  such  arrangements  as  may  be  necessary  or  proper 
shall  be  made  by  the  Lord  Chancellor,  as  President  of  the  Court  of  Appeal, 
with  the  concurrence  of  the  President  for  the  time  being  of  Her  Majesty's 
Privy  Council;  and  the  President  of  Ser  Mtyesty^s  Privy  Council  shall  from 
time  to  tune  give  such  directions  to  the  Registrar  and  other  officers  of  the  said 
Privy  Council  as  may  be  necessary  or  proper  for  the  purpose  of  carrying  such 
last^mcfUioned  arrangements  into  effect. 

The  operation  of  this  sectiou  was  suspended^  like  that  of 
the  21sty  which  is  in  pari  materia^  until  the  first  day  of 
November,  1876,  by  the  second  section  of  the  Supreme 
Court  of  Judicature  Act,  1875 ;  and  it  has  now  been  finally 
repealed  by  the  24th  section  of  the  Appellate  Jurisdiction 
Act,  1876,  The  powers  of  the  Judicial  Committee  of  the 
Privy  Council,  as  the  Final  Court  of  Appeal  from  India 
and  the  Colonies,  remain  intact ;  but  the  constitution  of 
the  Judicial  Committee  will  be  somewhat  altered  by  the 
immediate  introduction  into  it  of  the  two  new  Lords  of 
Appeal  in  Ordinary  and  by  the  gradual  substitution  of  two 
more  Lords  of  Appeal  in  Ordinary  for  the  four  "paid 
members/'* 

The  provisions  in  lieu  of  the  first  paragraph  of  the  pre- 
sent section  will  be  found  in  section  16  of  the  AppeUate 
Jurisdiction  Act,  1876;  the  remaining  portion  of  the 
section  falls,  of  course,  to  the  ground,  by  reason  of  the 
change  of  the  Court  of  Appeal  into  an  intermedinte  Court 
of  Appeal  for  England  (as  originally  contemplated  by  the 
Judicature  Commission)  instead  of  a  final  Court  of  Appeal 
for  the  British  Empire  (as  contemplated  by  the  framers  of 
the  present  Act). 


PART  IV. 
Tbial  AJH)  Pkocedurb. 

Section  56. — References  and  Assessors. 
Subject  to  any  Bules  of  Court  and  to   such 

*  Sec,  as  to  tbia,  eeoto.  6  and  14  of  the  Appella  e  Juziadiotion  Act,  187^ 
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right  as  may  now  exist  to  have  particular  cases    ^*JJ'''» 

submitted  to  the  verdict  of  a  jury,  any  question 

arising  in  any  cause  or  matter  (other  than  a  cri- 
minal proceeding  by  the  Crown)  before  the  High 
Court  of  Justice  or  before  the  Court  of  Appeal, 
may  be  referred  by  the  Court  or  by  any  Divisional 
Court  or  Judge  before  whom  such  cause  or  matter 
may  be  pending,  for  inquiry  and  report  to  any 
Official  or  Special  Kicf  eree,*  and  the  report  of  any 
such  Beferee  may  be  adopted  wholly  or  partially 
by  the  Court,  and  may  (if  so  adopted)  be  enforced 
as  a  judgment  by  the  Court.  The  High  Court  or 
the  Court  of  Appeal  may  also,  in  any  such  cause 
or  matter  as  aforesaid  in  which  it  may  think  it 
expedient  so  to  do,  call  in  the  aid  of  one  or  moro 
assessors  specially  qualified,  and  try  and  hear  such 
cause  or  matter  wholly  or  partially  with  the  assist- 
ance of  such  assessors.  The  remuneration,  if  any, 
to  be  paid  to  such  Special  Referees  or  assessors, 
shall  be  determined  by  the  Court. 

This  and  the  three  following  sections  and  s.  83,  infra, 
relate  to  the  same  subject  matter — the  reference  of  questions 
and  of  actions  to  Official  and  Special  Referees. 

The  following  are  the  recommendations  of  the  Judicature 
GommiBsioners  on  the  subject : — 

"  It  seems  to  us  that  it  is  the  duty  of  the  country  to 
proyide  tribunals  adapted  to  the  trial  of  all  classes  of  cases, 
and  capable  of  adjusting  the  rights  of  litigant  parties  in 
the  manner  most  suitable  to  the  nature  of  the  questions  to 
be  tried. 

^  We  therefore  recoomiend  that  great  discretion  should 
be  given  to  the  Supreme  Court,  as  to  the  mode  of  trial,  and 

*  The  OJUUU  Refereet  are  Mr.  James  Andenoiiy  Q.C. ;  Mr.  G.  M. 
OovdeswiU,  Q.O. ;  Mr^C.  H.  BoupcJl,  and  Mr.  H.  W.  Yeirty. 
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Act  im, 

s. 


that  any  questions  to  be  tried  should  be  oapaUe  of  beong 

tried  in  any  Division  of  the  Court 

"  (1)  by  a  Judge  : 

"(2)  by  a  Jury: 

**  (3)  by  a  Iteferee. 
"  The  plaintiff  should  be  at  liberty  to  give  notioe  of  trial 
by  any  one  of  these  modes  which  he  may  prefer,  subject  to 
the  right  of  the  defendant  to  move  the  Judge  to  appoint 
any  other  mode.*  "When  the  trial  is  to  be  by  a  Jury  op  by 
Referee,  a  Judge,  on  application  by  either  party,  if  he 
think  the  questions  to  be  tried  are  not  sufficiently  asoer- 
tained  upon  the  pleadings,  should  have  power  to  order  tibat 
issues  be  prepared  by  the  parties,  and  if  necessary  settled 
by  himself.  The  Judge  should  also,  on  the  application  of 
either  party,  have  power  to  direct  that  any  question  of  law 
should  be  first  argued,  that  different  questions  of  fact  arising 
in  the  same  suit  should  be  tried  by  different  modes  of  trial, 
and  that  one  or  more  questions  of  fact  should  be  tried  before 
the  others. 

^^  The  system  which,  in  all  the  Divisions  of  the  Supreme 
Court  to  which  it  can  be  conveniently  applied,  we  would 
suggest  for  the  trial  of  matters  suitable  for  trial  by  Re- 
ferees, is  as  follows  : — 

'^  We  think  that  there  shoidd  be  attached  to  the  Supreme 
Court  officers  to  be  called  Official  Referees,  and  that  a  Judge 
should  have  power,  at  any  time  after  the  writ  of  summons, 
and  with  or  without  pleadings,  and  generally  upon  such 
terms  as  he  may  think  fit,  to  order  a  cause,  or  any  matter 
arising  therein,  to  be  tried  by  a  Referee  ;t  and  that,  whenever 
a  cause  is  to  be  tried  by  a  Referee,  such  trial  should  be  by 
one  of  these  Official  Referees,  unless  a  Judge  otherwise 
orders.     We  think,  however,  that  a  Judge  should  have 

Ewer  to  order  such  trial  to  be  by  some  person  not  an  Official 
)feree  of  the  Court,  but  who  upon  being  so  appointed  should 
pro  hoc  vice  be  deemed  to  be  and  should  act  as  if  he  were 
an  Official  Referee.  The  Judge  should  have  power  to  direot 
where  the  trial  shall  take  place,  and  the  Referee  should  be 


*  In  the  Common  Law  Divisions  any  party  can  now  insist  on  trial  by 
jury:  Chrkev.  Cook$(m,2Ch,  D.,  746  (perfiaU,  V.C.);  Suffer.  Silbtr^ 
I Q.  B.  D.,  362 ;  46  L.  J.  (Q.  B.),  682 ;  34  L.  T.,  6S2 ;  24  W.  E.,  640 ; 
bat  the  propriety  of  il  baa  becm  mnchquestiQnacL 

t  The  power  giFsn  to  the  Judge  by  section  ^  fiJls  fkr  ■hoct^if  tiiii. 
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atHberty,  subject  to  any  directions  wfaich  may  from  lime    Aet  im, 
to  time  be  given  by  the  Judge^  to  adjonm  the  trial  to  any       *' 
place  which  he  may  deem  to  be  more  conyenient. 

"  The  Referee  should^  unless  the  Judge  otherwise  direct, 
proceed  with  the  trial  in  open  Court,. rfe  die  in  rftm,  with 
power,  however,  to  adjourn  the  farther  hearing  for  any 
cause  which  he  may  deem  sufficient,  to  be  certified  under 
his  hand  to  the  Court 

"  The  Referee  should  be  at  liberty,  by  writing  under  his 
hand,  to  reserve,  or  pending  the  reference  to  submit  any 
question  for  the  decision  of  the  Court,  or  to  state  any  facts 
specially,  with  power  to  the  Court  to  draw  inferences ;  and 
the  verdict  should  in  such  case  be  entered  as  the  Court  may 
direct.  In  all  other  respects  the  decision  of  the  Referee 
should  have  the  same  effect  as  a  verdict  at  Nisi  Prius, 
subject  to  the  power  of  the  Court  to  require  any  explanation 
or  reasons  from  the  Referee,  and  to  remit  the  cause  or  any 
part  thereof  for  re-consideration  to  the  same,  or  any  other 
Iteferee.  The  Referee  should,  subject  to  the  control  of  the 
Court,  have  full  discretionary  power  over  the  whole  or  any 
part  of  the  costs  of  the  proceeding  before  him."* 

*'  Subject  to  any  rules  of  Court/'  The  Rules  of  Court 
relative  to  Referees  are  Order  XXXVL,  Rules  2,  5,  30, 
31,  32,  33,  and  34,  of  the  Rules  of  the  Supreme  Court. 
They  follow  not  unfrequently  the  ipsissima  verba  of  the 
Judicature  Commission. 

^'  And  to  such  right  as  may  now  eidst  to  have  particular 
cases  submitted  to  the  verdict  of  a  jury."  The  right  to 
have  all  questions  of  fact  so  submitted  appears  to  be 
guaranteed  by  section  22  of  the  Amending  Act,  except  in 
cases  which  mil  within  Order  XXXYI.,  Rule  26,  of  the 
Supreme  Court. 

As  to  ''  Criminal  proceedings,"  the  practice  and  pro- 
cedure remains  the  same  as  before  the  Act  See  Order 
IiXII.  of  the  Supreme  Court. 

The  present  section  appears  to  be  limited  in  its  scope  to 
empowering  tiie  Court  or  a  Judge  to  refer  any  question 
arifliiig  in  any  eivil  cause  or  matter  pending  before  it  to 
an  Official  or  Special  Referee  "/or  inquiry  and  repart,'* 
The  powers  conferred  on  the  Judges  of  flie  High  Court  by 

^  Fint  Baport  of  the  Judicature  Commission,  pp.  13, 14. 
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Afit  1878,  this  section,  of  directing  Official  Referees  to  ^^  inquire  and 
**  ^'  .  report "  to  them  on  questions  in  cases  before  mem  are 
very  similar  to  those  so  long  enjoyed  by  the  Judges  of  the 
Court  of  Chancery  of  directing  references  of  questions 
arising  in  Chancery  suits  to  the  Masters  in  Ordinary  ''  for 
inquiry  and  report." 

As  to  the  fees  which  may  be  charged  by  Official 
Referees,  see  the  Lord  Chancellor's  Order,  dated  the  Ist 
of  February,  1876,  cited  under  section  83,  infra. 

The  Court  of  Appeal  has  availed  itself  of  the  power 
conferred  upon  it  by  this  section  by  calling  to  its  assistr 
ance  nautical  Assessors."*  The  Admiralty  Division  con* 
tinues,  under  this  section,  its  practice  of  calling  to  its  aid 
Trinity  Masters. 

Section  57. — Fower  to  direct  Trials  before 

Referees. 

In  any  cause  or  matter  (other  than  a  criminal 
proceeding  by  the  Crown)  before  the  said  High 
Court  in  which  all  parties  interested  who  are 
under  no  disability  consent  thereto,  and  also 
without' such  consent  in  any  such  cause  or  matter 
requiring  any  prolonged  examination  of  docu- 
ments or  accounts,  or  any  scientific  or  local 
investigation  which  cannot,  in  the  opinion  of  the 
Court  or  a  Judge,  conveniently  be  made  before  a 
jury,  or  conducted  by  the  Court  through  its  other 
ordinary  officers,  the  Court  or  a  Judge  may  at 
any  time,  on  such  terms  as  may  be  thought 
proper,  order  any  question  or  issue  of  fact  or  any 
question  of  account  arising  therein  to  be  tried 
either  before  an  Official  E^eferee,  to  be  appointed 
as    hereinafter  provided,    or    before  a  Special 

*  The  nautical  Assessors  were  first  called  in  on  Feb.  2Sth,  1876,  in  the 
case  of  The  «  DunkeU,"  See  the  rtmet,  Wednesday,  Feb.  9th,  1876,  and 
8.  4  of  the  Amending  Act. 


l)i;foi-c  Ecl'erivs  sliiiU  Ik;  conduftoil  in  siicli 
ler  as  may  Iio  proscribed  by  Pvubis  ol'  Cinirl, 
subject  thereto,  in  such  mauuer  as  the  Court 
idge  ordering  the  same  shall  direct. 

Order  XXXVI.,  Rules  2, 5,  30,  31,  32, 33,  and  34,  of 
ulea  of  the  Supreme  Court.  See  also  Beet.  56  of  this 
mpra,  and  the  oote  thereto,  and  bb.  58, 59,  and  83,  of 
Let,  tfl/ra. 

i  section  deals  with  triah  before  Beferees.  These 
le  either  bv  consent  of  "  all  parties  interested,"  or, 
ler  of  the  Court  or  a  Judge  "  without  such  consent." 
)  parties  may  couBont  to  the  appointment  of  an 
ator  under  tlie  old  law,  or  a  Special  Referee  under 
nr.  A  consent  order  of  reference  is,  in  this  event, 
I  np  by  tiie  Judge's  Clerk,  upon  lodging  with  him 
nnnt,  signed  by  the  aolicitors  to  the  parties.*  (For 
mn  of  tnis  order  see  Coe's  "  Practice  of  Judges' 
bers,"  lis.)  A  summons  at  chambers  must  first  be 
ODt  by  the  party  who  wishes  to  force  the  other  side  into 
noce  to  an  Ofiicial  Referee,  or  to  a  Special  Referee, 
f  npon  bim  to  show  cause  why  the  action  should 
I  referred  to  an  Official  Referee  or  Special  Referee. f 

order  will  not  be  made  by  a  Judge  at  chambers 
ilaorily  to  refer  an  action  under  this  section  unless 
iVolTes  a  prolonged  examination  of  documents  or 
its,  or  a  scientific  or  local  investigation."  Lush,  J., 
HBbeiB,  refused  to  order  a  compulsory  reference  to 
nil  Beferee  of  an  action  brought  by  trustees  against ' 
•olicitors,   for  negligence  in  making  a  favourable 
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A0€  lan, 

■.  07. 


A  compulsory  reference  may  be  cnrdeied  by  a  Judge  il 

chambers^  under  this  section,  where  the  furniture  of  a 
house  has  to  be  examined,  that  being  a  '^  local  investiga- 
tion."* 

An  order  was  made  by  Mr.  Justice  Quain  at  ohamberii 
for  a  compulsory  reference  of  the  plaintifiTs  claim,  in  a& 
action  by  a  builder  for  work  and  materials,  and  the 
defendant's  counterclaim  for  damages  for  non-oompletioD, 
to  a  Special  Keferee,  to  be  agreed  upon  by  the  partiea^t 

An  order  was  made  by  Mr.  Justice  Quain  for  a 
compulsory  reference  of  an  action  to  recover  JB500  for 
erecting  a  skating-rink  to  a  Special  Beferee,  to  be  agreed 
upon  by  the  parties,  and,  in  the  event  of  their  failing  to 
agree,  to  a  Master.t  In  this  case  the  defendant  put  in 
an  affidavit  that  the  surveyor  refused  to  give  his  certifi- 
cate, and  that  ''  a  local,  if  not  a  scientific,  investigation 
was  necessary." 

In  an  action  involving  a  question  of  aocountfl^  the 
Judge  (Huddleston,  B.)  suggested  a  reference  to  an 
Official  Eefcrce,  but,  at  the  request  of  Counsel,  directed  a 
verdict  for  the  plaintiff,  subject  to  a  special  caae.§ 

Matters  of  account  may  still  be  compulsorily  referred, 
without  consent,  imder  section  3  of  the  Common  Law 
Procedure  Act,  1854,  independently  of  the  present 
section.  II  A  summons  must  first  be  taken  out  by  the 
party  who  seeks  to  force  the  other  party  into  a  referenoe 
to  a  Master,  calling  on  him  to  show  cause  why  the  action 
should  not  be  referred  to  the  Master.^ 

On  a  summons  to  refer  to  a  Master  a  reference  to  a 
surveyor,  to  be  agreed  upon  by  the  parties,  or,  if  they 
fidl  to  agree,  to  be  named  by  the  Master,  may  be  ordered!^ 
instead  of  a  reference  to  a  Master.** 

An  order  to  substitute  a  reference  to  an  Official  or 
Special  Eeferee  for  a  reference  to  a  Master  waa  refiised 
by  the  Judge  at  chambers,  in  an  action  for  JB5,260,  for 


•  1  Charloy^B  Cases  (Chamben),  29.    {Per  Quain,  J.) 
t  Ibid,  X  Ibid.,  28. 

§  Miles  T.  Duncombe,  TimeSy  November  10th,  1875.    1  Ghaxiey'B 
(CJouit),  69. 
n  2  Charley's  Cases  (Chambers),  9.     {Per  Archibald,  J.) 
IT  Coo'«  Practice  of  Judges*  Chaanben,  110. 
«*  1  Charley's  Casea  (Chamben),  39.    (Ar  Lindlej,  J.) 
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\SbB  aervices  of  the  plaintiff  and  four  clerks  in  doing  the    Mt  1878, 
bniness  of  the  defendants,  who  were  underwriters.*    The       ^     ' 
Older  for  a  reference  to  a  Master  had  been  made  in  this 
«Me  before  the  new  Acts  came  into  operation. 

In  a  case  at  chambers,  before  Mr.  Justice  Cluain,t  the 
aetion  was  referred,  by  desire  of  the  parties,  to  an  arbitra- 
tflr,  under  the  Common  Law  Procedure  Act,  1854,  in 
vdfereuce  to  a  Special  Eeferee  imder  the  present  section, 
making  of  the  new  system  of  Bef erees,  Mr.  Justice  Quain 
laid,  ''It  is  a  more  elaborate  procedure  than  imder  the  old 
nfereuce— I  am  afraid  almost  too  elaborate." 

The  Common  Law  Procedure  Act,  1864,  s.  11,  has  no 
mlication  to  a  summons  taken  out  by  the  defendant,  to 
imr,  under  an  arbitration  clause,  his  counterclaim,  as 
vdl  as  the  plaintififs  claim,  to  an  arbitrator;  such  an 

S plication  can  only  be  made  under  the  Siipreme  Court 
Judicature  Acts.  The  reason  is  that  the  Common  Law 
Frooedure  Act,  1854,  gives  the  benefit  of  setting  up  an 
vbitration  clatise  to  the  defendant,  as  the  person  sued, 
md  the  defendant  is  not  the  person  sued,  as  regards  a 
ttnmterclaim.t 

The  Court  will  not,  without  consent  of  the  parties,  order 
i  case  to  be  tried  before  an  Ofi&cial  Referee  under  this 
leetion,  where  there  are  charges  of  fraud  and  the  issues  to 
be  tried  inyolve  the  character  and  reputation  of  one  of  the 
parti66.§ 

SscnoK  58. — Power  of  Beferees  and  effect  of 

their  Findings. 

In  all  cases  of  any  reference  to  or  trial  by 
firferees  under  this  Act  the  B/cferees  shall  be 
deemed  to  be  officers  of  the  Court,  and  shall  haye 
indi  authority  for  the  purpose  of  such  reference 
dt  trial  as  shall  be  prescribed  by  Bules  of  Court 

•  Skitmmr  t.  Doddi,  1  Charley's  Casea  (Chamben),  27. 
t  1  Charley's  Cases  (Chambers)  26. 

X  Aiknuon  t.  JElUmm^   1  Charley's  Cases    (Chambers),  25.     (Before 
Luh,  J.) 
I  Lngk  T.  .iKrvoib,  2$  W.  B.,  40L 
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Act  ws,    or  (subject  to  such  Rules)  by  the  Court  or  Jwi^r 

ordering  such  reference  or  trial;  and  the  report 

of  any  Keferee  upon  any  question  of  fact  on  any 
such  trial  shall  (unless  set  aside  by  the  Court)  be 
equivalent  to  the  verdict  of  a  jury. 

Where  an  Official  Beferee  has^  on  certain  findingSi 
given  judgment  for  the  plaintiff^  the  defendant  cannot 
move,  on  the  Referee's  notes  of  the  findings,  that  judgment 
be  entered  for  him;  he  must  move  on  affidavits.* 

See  the  notes  to  sections  56  and  57  of  this  Act,  supm, 
and  the  notes  to  sections  59  and  83  infra.  Also  see  Order 
XXXVI.,  Rules  2,  5,  30,  31,  32,  33,  and  34,  of  the  Rules 
of  the  Supreme  Court. 

**  Officers  of  the  Court."  This  establishes  a  broad  dis- 
tinction between  Referees  under  this  Act,  and  ordinary 
arbitrators.  The  latter  are  much  more  independent  dF 
Court  control.  For  other  distinctions,  see  the  notes  to 
Order  XXXVI.  of  the  Rules  of  the  Supreme  Court. 

The  Court  does  not,  by  directing  a  reference,  deprive 
itself  of  the  power  of  making  any  order  which  may  fiEtcilitatc 
the  reference.     The  Judge,  e.g.,  and  not  the  Referee,  is  the 

S roper  authority  to  make  an  order  for  the  discovery  o^ 
ocuments  which  may  bo  needed  on  the  reference.t 

Section  59. — Potoers  of  Court  with  respect . 
Proceedings  before  Referees. 

With  respect  to  all  such  proceedings  bef 
Referees  and  their  reports,  the  Court  or  a 
Judge  as  aforesaid  shall  have,  in  addition  to 
other  powers,  the  same  or  the  like  powers  » 
given  to  any  Court  whose  jurisdiction  is  h 
transferred  to  the  said  High  Court  with  t 
to  references  to  arbitration  and  proceedings 


•  StubbU  T.  B9yU,  12  N.  C,  11. 

t  Rowelift  T.  Liiffh,  W.  N.  1876,  p.  266. 


PAST  IT. — TRIAL  AKD  PROCEDURE.  157 

irbitrators  and  their  awards  respectively,  by  the    ^*  ^^a. 
Dommon  Law  Procedure  Act,  1864.  — '■ — — 

See  the  notes  to  sections  56,  57,  and  58  of  this  Act. 
ayniy  and  the  notes  to  s.  83  of  this  Act,  itifra ;  and  see 
dso  Order  XXXVI.,  Rules  2, 5,  30,  31,  32,  33,  and  34,  of 
llie  Rules  of  the  Supreme  Gourik. 

The  sections  of  the  Common  Law  Procedure  Act,  1854, 
Uing  with  arbitrations,  are  ss.  3  to  17  inclusive. 

Jee^,  M.B.,  has  observed*  that  the  expense  of  the 
OfBciai  Keferees  was  so  great  that  they  got  little  to  do 
ftom  the  Chancery  Division.  It  cost,  he  said,  a  mere  trifle 
logo  before  the  Chief  Clerks,  and  most  suitors  preferred 
t  little  delay  to  a  great  deal  of  expense. 

O.— The  following  very  recent  decisions  on  the  sec- 
tions of  this  Act  relating  to  Referees  may  here  be 
noted: — 

la  the  57th  section  the  words  ''  any  question  of  account" 
indude  questions  as  to  the  price  and  warranty  or  non- 
nnanty  of  particular  articles  of  vertu  and  pictures  sold 
tot  deceased  person,  whose  estate  is  being  administered 
in  Chancery ;  and  a  reference  was  accordingly  ordered  of 
ndx  a  ''question  of  account''  to  one  of  the  Official 
Beferees,  one  of  the  parties  refusing  to  assent  to  a  reference 
to  a  Special  Referee.! 

The  power  conferred  on  the  Court  by  section  57  of  this 
Act,  directing  a  compulsory  reference,  does  not  enable  the 
Coort  in  an  action  for  obstruction  of  light  and  air  to 
appoint  a  surveyor,  at  the  instance  of  the  defendant,  to 
view  the  premises  and  plans,  and  report  to  the  Court  as  to 
the  extent  of  the  injury,  if  any,  likely  to.  accrue  to  the 
phmtiff  from  the  alleged  obstruction.^ 

By  consent  of  the  parties  a-  Special  Referee  was  appointed 
tomspect  the  plaintifiTs  and  defendant's  premises,  and 
nport  to  the  Court  as  to  an  alleged  nuisance,  in  an  action 
iitttitiited  for  the  purpose  of  restraining  it.§ 

*  Tmn^  February  5th,  1877. 

t  JUwdife  y.  Zei^h,  3  Gh.  D.,  292 ;  24  W.  B.,  782 ;  2  Oharle/s  Cases 
(Cout),  128. 

t  Tk€  BaUie  Compa$fp  v.  Simpwn,  24  W.  B.,  390 ;  2  GharloT's  Cases 
(Cowt),  119. 

i  Broier  v.  StiUard,  8  Ch.  D.,  692 ;  45  L.  J.  (Ch.),  414 ;  2  Charle/s 
^  (Court),  121. 
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Aet  1878,        If  a  cause,  oommenoed  before  the  Ist  of  VoYembeK: 
*'  1875,  is  referred  to  a  Master  after  that  date/the^Ma^ter*! 

decision  cannot  be  reviewed  by  the  Court  under  Bectioii 
56,  57  and  58  of  this  Act,  although  the  order  of  refereftfi 
directs  that  the  proceedings  shall  be  continued  before  th 
Master  under  the  new  practice.*  The  Common  Pleas  i 
this  case  appear  to  have  assumed  that  the  reference  to 
Referee  under  this  Act  is  in  all  cases  for  report  only/^  bu 
this  seems  open  to  considerable  doubt. 
See,  also,  Lloyd  v.  Leicis.f 

Section  60. — Ser  Majesty  may  establish  Disiric 
Registries  in  the  country  far  the  Supreme 
Court. 

And  whereas  it  is  expedient  to  facilitate  tbe 
prosecution  in  country  districts  of  such  pro- 
ceedings as  may  be  more  speedily,  cheaply,  and 
conveniently  carried  on  therein,  it  shall  be  lawfoi 
for  Her  Majesty,  by  Order  in  Council,  from  time 
to  time  to  direct  that  there  shall  be  Districi 
Registrars  J  in  such  places  as  shall  be  in  suoh  oidei 
mentioned  for  districts  to  be  thereby  defined,  fron 
which  writs  of  summonses  for  the  commencemenl 
of  actions  in  the  High  Court  of  Justice  may  b< 
issued,  and  in  which  such  proceedings  may  be 
taken  and  recorded  as  are  hereinafter  mentioned ; 
and  Her  Majesty  may  thereby  appoint  that  an]f 
Registrar  of  any  County  Court,  or  any  Registrai 
or  Prothonotary  or  District  Prothonotary  of  any 
local  Court  whose  jurisdiction  is  hereby  trans- 
ferred to  the  said  High  Court  of  Justice,  or  from 

♦  Cruickshank  v.  The  Floating  Baths  Swimming  Company  fLimMtJ^ 
IC.  P.  D.,260;  46  L.  J.  (C.  T.),  684;  34  L.  T.,7S3;  24W.B.,«»4; 
2  Charley's  Cases  (Court),  128. 

t  2  Ex.  D.,  7 ;  26  W.  R.,  102 ;  35  L.  T.,  632,  639. 

J  Query,  a  misprint  for  "  Registries." 
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which  an   appeal  is  hereby  giren   to  the  said   ^  JjJJ^' 

Court  of  Appeal,  or  any  person  who,  having  been 

a  District  Registrar  of  the  Court  of  Probate,  or 

of  the  Admiralty  Court,   shall  under  this  Act 

become  and  be  a  District  Registrar  of  the  said 

High  Court  of  Justice,  or  who  shall  hereafter  be 

appomted  such  District  Registrar,  shall  and  may 

be  a  District  Registrar  of  the  said  High  Court 

for  the  purpose  of  issuing  such  writs  as  aforesaid, 

and  having  such  proceedings  taken  before  him 

as  are  hereinafter  mentioned.    This  section  shall 

come  into  operation  immediately  upon  the  passing 

of  this  Act. 

This  section  is  amended  by  section  13  of  the  Supreme 
Cowt  of  Judicature  Act,  1875,  by  which  it  is  provided 
titat  two  persons  may  be  appointed  joint  District  Regis- 
trars, and  that  the  Registrar  of  any  Inferior  Court  of  Record 
(other  than  a  County  Court)  in  any  district  shall  be 
yulified  to  be  a  District  Registrar  for  that  district  or 
«^  any  mrt  of  it.  The  same  section  also  pro\ddes  that 
II^Tery  District  Registrar  shall  be  deemed  to  be  an  officer 
{"^te  Supreme  Court,  and  be  subject,  accordingly,  to  the 
P'risdiction  of  such  Court  or  of  the  Divisions  thereof." 

*'or  a  hst  of  the  local  Courts  whose  jurisdiction  is 
^^^enei  to  the  High  Court  of  Justice,  see  section  16 
rfthis  Act,  supra,  and  as  to  the  Appellate  Jurisdiction  of 
^  Coort  of  Appeal  from  local  Courts,  see  s.  18,  sub- 
^ctians  (2)  and  ?3),  and  section  45  of  this  Act,  supra, 

%B  scheme  of  establishing  District  Registries  was  thus 

mtrodoced  to  the  notice  of  the  House  of  Lords  by  Lord 

Selborae,  O.,  in  1873  *  : — "  There  is  another  subject  with 

wliich  I  haye  attempted  to  deal,  and  its  object  is  to  remove 

wliat  for  twenty  years  and  more  has  been  represented  as  a 

grievance  by  solicitors  of  Liverpool  and  other  large  towns. 

Tbeae  genUemen  have  constantly  urged  that,  to  make  a 

xneasQie  perfect,  means  should  be  given,  subject  to  the 

*  Haiiiaid*8  Parliamentary  Debates,  3rd  Series,  toI.  2U,  pp  3i7,  ^548. 


Aet  1878, 
t.  60. 
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control  of  the  Court,  to  take  formal  proceedings,  such  as 
giving  out  writs  and  the  like,  in  local  Beeistries  in  tiie 
country.  This  suggestion  I  have  endeayoured  to  meet,  and 
in  effect,  all  country  Registries  over  which  the  Court  will 
have  control  under  this  Bill  will  be  made  available  for  that 
purpose.  In  many  cases,  I  believe,  the  result  may  be 
the  savingof  much  expense."* 

In  the  House  of  Commons  Mr.  Lopes,  Q.C.  (now  Mr.  , 
Justice  Lopes),  and  Sir  Bichard  Baggallay  (now  a  Lord 
Justice  of  Appeal),  urged  that  the  duties  of  the  District 
Registrar  ought  to  be  purely  ministerial. 

Sir  George  Jessell,  S.G.  (now  Master  of  the  Bolls),  said 
he  thought  he  could  relieve  his  learned  friends  from  some 
of  their  apprehensions  by  pointing  out  that  the  powers  to  be 
conferred  upon  District  Kegistrars  were  to  bo  subject  to 
Bules  of  Court.t 

It  will  be  seen,  however,  on  referring  to  the  Bules  o^ 
the   Supreme   Court,  Order  XXXV.,    that  the  duties  o'£ 
a  District   Begistrar    are   much   more   than  ministerial--' 
Thus,    by    Bule  4,   *' where    an    action    proceeds    in  ^^T 
District  Kegistry,  the  District  Begistrar  may  exercise  al^ 
such  authority  and  jurisdiction  in  respect  of  the  action  a^^ 
may  be  exercised  by  a  Judge  at  chambers,  except  sucb^" 
as  by  these  Bules  a  Master  of  the  Queen's  Bench,  Com—^ 
raon  Pleas,    or  Exchequer    Division   is   precluded  froi 
exercising."     In   other   words,  the  powers  of  a  Distric 
Begistrar  are  co-extensive  with  those  of  a  Master  of  an^ 
of  the  Common  Law  Courts  under  the  80  and  31  Vict.  c.  68  , 
and  the  Be^.  Gen.  Michaelmas  Term,  1867  (as  amende^B 
by  Order  LIV.,  Bule  2).t    Under  the  present  section,  how 
over,  and  s.  13  of  the  Amending  Act,  the  choice  of  Distrie 
Begistrars  is  limited  to  Bescistrars  of  County  Courts,  a 
Inferior  Courts  of  Becord,  Begistrars  and  Prothonotariee^  :: 
or  District  Prothonotaries  §  of  the  Courts  of  the  Countie  * 
Palatine,  and  the  Stannaries  Courts,  and  District  Begistrar^ 


*  No  further  allusion  to  District  Registries  was  made  in  the  comse  o^ 
tho  subsequent  debates  on  the  measure  in  the  House  of  Lords. 

t  liansara's  Parliamentary  Debates,  3rd  Series,  vol.  217,  pp.  182, 183, 19^* 
X  See  also  the  **  Directions  to  tho  Masters  of  the  Oonit  ;**  Hil.  T-* 
1863,  as  to  fees  of  Counsel  and  Special  Pleaders ;  Day's  Com.  Law  Pro> 
Acts,  634.  }  See  32  &  33  Yiot.  o.  87. 
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of  the  Probate  and  Admiralty  Courts,  all  of  whom  must    ^  JjJ^s, 

have  had  some  experience.*  *- — '— 

The  present  section  being    expressly  excepted   from 

section  2,  came  in  force  on  the  6th  of  August,  1873,  the 

4ay  on  which  this  Act  received  the  Royal  Assent.     The 

first  appointments  under  the  Act  were  not,  however,  made 

till  the  13th  of  August,  1876.    See  the  Order  in  Council, 

tn/ra,  and  also  the  note  to  s.  13  of  the  Amending  Act. 

Section  61. — Seals  of  District  Registries. 

In  every  such  District  Registry  such  seal  shall 
lye  used  as  the  Lord  Chancellor  shall  from  time  to 
*iine,  either  before  or  after  the  time  fixed  for  the 
commencement  of  this  Act,  direct,  which  seal  shall 
be  impressed  on  every  writ  and  other  document 
issued  out  of  or  filed  in  such  District  Registry, 
^  all  such  writs  and  documents,  and  all  exempli- 
fications and  copies  thereof,  purporting  to  be  sealed 
^th  the  seal  of  any  such  District  Registry,  shall 
^^  all  parts  of  the  United  Kingdom  be  received  in 
^'dence  without  further  proof  thereof. 

See  Taylor  on  Evidence,  part  I./  chap.  2 ;  and  8  and  9 
'^^ct.  c.  113,  s.  1- 

SscnoN  62. — Fotvers  of  District  Registrars. 

All  such  District  Registrars  shall  have  power 
^  administer  oaths  and  perform  such  other  duties 
^  respect  of  any  proceedings  pending  in  the  said 
5igh  Court  of  Justice  or  in  the  said  Court  of 
Appeal  as  may  be  assigned  to  them  from  time  to 

*  This  view  of  the  class  of  peraons  exclusively  eligible  for  appointment 
^  District  Begistrars  has  been  confirmed  by  tiie  recent  appointment  of 
"l^-  H.  J.  ViTolker,  Registrar  of  the  County  Court  of  Southampton,  to 
"^  District  Registrar  of  the  High  Court  of  Justice  at  Manchester,  in  the 
I^of  the  late  Mr.  Worthiogton. 

11 
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^  ^^^    time  by  Rules  of  Court,  or  by  any  special 

of  the  Court. 

Order  XXXT.  of  the  Bules  of  the  Supreme  Court  di 
the  duties  of  the  District  Begistrars.  See  also  the 
to  s.  60  of  this  Acty  supra.  A  District  Bc^istrar 
appoint  a  deputy  for  three  months.* 


II 


Section  63. — Fees  to  be  taken  by  District    • 

Registrars. 

The  Lord  Chancellor^  tcith  the  sanction  of  the  Treoiur^f  ^*f}ft  ^her  h^H 
or  after  the  commencement  of  this  Act,  fix,  and  may  aftertcardt^  witktkiWI$ 
sanctum,  from  time  to  time  alter,  a  Table  of  Feis  to  be  taken  by  9fseh  jDMHii 
Registrars  in  respect  of  all  business  to  be  done  under  this  Act ;  emd  tmehffl^ 
shall  be  received  and  collected  by  stamps,  d<  noting  in  each  case  the  mMMrf 
of  the  fee  payable.  The  provisions  of  the  "  Courts  of  Justice  fSalarUt  fli 
Funds  J  Act,  1869/'  as  to  fees  to  be  taktn  by  stamps,  shall  tsppiy  te  ti|^ 
fees  to  be  received  and  collected  by  stamps  und^r  this  Act. 

This  section  is  repealed  by  the  Supreme  Court  d 
Judicature  Act^  1875,  section  33,  and  the  second  Schedok 
tliereto.  The  substituted  provisions  will  bo  found  in  a.  M 
of  the  Supreme  Court  of  Judicature  Act,  1875. 

By  the  1 1th  of  the  Bules  of  the  Supreme  Court,  Dea 
1875,t  the  District  Begistrar  is  to  accoimt  for  and  pi] 
over  to  the  Treasury  all  moneys  paid  into  Court  at  tki 
District  Begistry. 

Section  64. — Froceedings  to  be  taken  inDistrid 

Registries. 

Subject  to  the  Bules  of  Court  in  force  for  the 
time  being,  writs  of  summons  for  the  commence- 
ment of  actions  in  the  High  Court  of  Justice 
shall  be  issued  by  the  District  Registrars  when 
thereunto  required;  and  unless  any  order  to  th( 
contrary  shall  be  made  by  the  High  Court  o: 
Justice,  or  by  any  Judge  thereof,  all  such  furthei 
proceedings,  including  proceedings  for  the  arres 

•  Appellate  Jurisdiction  Act,  8.  22.         f  Order  XXXV.,  Bule  15. 
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ition  of  a  ship,  her  taokle,  apparel,  fumi-    ^^  ^^' 

irgo,  or  freight,  as  may  and  ought  to  be 

)y  the  respective  parties  to  such  action  in 

1  High  Court  doum  to  and  including  entry  for  trials  or 
mintif  is  tntitUd  to  sign  Jinal  judgment,  or  to  obtain  an  order 
ccount   by    reason    of  the    non^^ appearance    of   the    defendant) 

o  and  including  final  judgment,  or  an  order 
account,  may  be  taken  before  the  District 
par,  and  recorded  in  the  District  Registry, 
li  manner  as  may  be  prescribed  by  Rules  of 
and  all  such  other  proceedings  in  any  such 
as  may  be  prescribed  by  Rules  of  Court 
e  taken  and  if  necessary  may  be  recorded 
same  District  Registry. 

)ider8  IV.,  v.,  XII.  and  XXXV.  of  the  Rules  of  the 
le  Court.  See  also  the  note  to  s.  60  of  this  Act, 
18  to  the  powers  conferred  on  District  Registrars. 
:he  third  of  the  Rules  of  the  Supreme  Court, 
jer,  1875,*  when  an  action  is  commenced  in  a 
b  Registry  it  is  to  be  distinguished  by  the  name  of 
trict  Registry. 

ill  be  issued  by  the  District  Registrars  when  there- 
quired."  It  has  been  held,  in  view  of  this  enact- 
hat  a  writ  imder  the  Bills  of  Exchange  Act  may 
ed  out  of  a  District  Registry,  and  may  require  the 
mt  to  apply  for  leave  to  appear,  and  to  appear  in 
istrict  Registry,  although  neither  the  plaintiif 
be  defendant  resides  or  carries  on  business 
the  District;  and  that  it  is  unnecessary  for  the 
AT  to  give  the  defendant  notice  on  the  writ  that  he 
e  option  of  appearing  in  London,  f  "  In  section 
[lid  Mr.  Justice  Brett  in  that  case,  "  the  words  are 
n(mgh  to  comprise  a  writ  under  the  Bills  of  Ex- 
Act*' 

a- v..  Rule  8. 

T.  JBradnum,  I  C.  P.  D.,  334  ;   46  L.  J.  (C.  P.),  273 ;  34  L.  T., 
W.  R.,  404  ;   2  Charley's  Cases  (Courts  132. 


Aet  li78, 
I.  64. 
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The  remaining  portion  of  this  section  was  (practicallT) 
re-enacted  by  Order  XXXY.,  Bole  1^  of  the  Kules  of  toe 
Supreme  Court,  which  has,  however,  been  repealed  by  the 
12tii  of  the  Bules  of  the  Supreme  Court,  June,  1876.  Thie 
principal  alteration  effected  by  the  repealing  Rule  is 
the  omission  of  the  words  ''  down  to  and  includine  entry 
for  trial  (or  if  the  plaintiff  is  entitled  to  sign  final  judg- 
ment, or  to  obtain  an  order  for  an  account  by  reason  of  the 
non-appearance  of  the  defendant)/'  The  present  section 
may  now,  therefore,  be  read  as  if  these  words  were  ex- 
punged.    See,  however,  Re  Smith,  Hutchinson  v.  Ward,* 

Section  65. — Power  for  Court  to  remove 

proceedings  Jrom  District  Registries. 
Any  party  to  an  action  in  which  a  writ  of  sum- 
mens  shall  have  been  issued  from  any  such  District 
Eegistry  shall  be  at  liberty  at  any  time  to  apply, 
in  such  manner  as  shall  be  prescribed  by  Kules 
of  Court,  to  the  said  High  Court,  or  to  a  Judge 
in  chambers  of  the  Division  of  the  said  High 
Court  to  which  the  action  may  be  assigned,  to 
remove  the  proceedings  from  such  District  Registry 
into  the  proper  office  of  the  said  High  Court; 
and  the  Court  or  Judge  may,  if  it  be  thought  fit, 
grant  such  application,  and  in  such  case  the  pro- 
ceedings and  such  original  documents,  if  any,  as 
may  be  filed  therein  shall  upon  receipt  of  such 
order  be  transmitted  by  the  District  Registrar 
to  the  proper  office  of  the  said  High  Court,, 
and  the  said  action  shall  thenceforth  proceed  iiL 
the  said  High  Court  in  the  same  manner  as  if  it 
had  been  originally  commenced  by  a  writ  of 
summons  issued  out   of    the   proper    office    in 

•  W.  N.,  1877,  p.  67  ;  Times,  Monday,  Maxoh  mh,  187T 
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London ;  or  the  Court  or  Judge,  if  it  be  thought    ^^  lya, 

l^t,  may  thereupon  direct  that  the  proceedings 

Bay  continue  to  be  taken  in  such  District  Registry. 

"  In  such  maimer  as  shall  be  prescribed  by  Rules  of 
Ooort."  See  Order  XXXV.,  Rules  11,  12  and  13,  of  the 
Snles  of  the  Supreme  Court 

BiCTiON  66. — Accounts  and  Inquiries  may  be 
referred  to  District  Registrars. 
It  shall  be  lawful  for  the  Court,  or  any  Judge  of 
tiie  Division  to  which  any  cause  or  matter  pending 
in  the  said  High  Court  is  assigned,  if  it  shall  be 
thought  lit,  to  order  that  any  books  or  documents 
may  be  produced,  or  any  accounts  taken  or  in- 
quiries made,  in  the  office  of  or  by  any  such 
District  Registrar  as  aforesaid ;  and  in  any  such 
me  the  District  Registrar  shall  proceed  to  carry 
iQ  such  directions  into  effect  in  the  manner  pre- 
scrihad;  and  in  any  case  in  which  any  such 
accounts  or  inquiries  shall  have  been  directed  to 
be  taken  or  made  by  any  District  Registrar,  the 
iqport  in  writing  of  such  District  Registrar  as 
to  the  result  of  such  accounts  or  inquiries  may 
be  acted  upon  by  the  Court,  as  to  the  Court  shall 
aeem  fit.* 

Bee  Orders  XV.  and  XXXIII.  of  the  Rules  of  the 
Svpreme  Court  as  to  taking  accounts  and  making  in- 
foiries.  In  default  of  appearance  a  District  Registrar 
Qi&make  an  order  under  Order  XY.,  Rule  l.f     In  all 

.  *  Hr.  Finlason  (**  Our  New  Jadicial  System/'  p.  203,)  says  that  *<  the 
■fpoitenoe  of  local  judicial  officers  for  the  conduct  of  local  accounts  and 
^•iBiries,  espedally  in  the  administratiye  jurisdiction  of  Equity,  is 
^VdooUble ;  and  the  measure  now  adopted  has  been  urged  by  the  most 
i^nwil  men  for  forty  years."  (See  <'  Life  of  Lord  Langdale/'  Vol.  II. » 
^  10,  41.)  '      t  IrUm  ▼.  IrUm,  2  Ch.  D.,  608 ;  24  W.  R.,  948. 
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^^  Afi^^*     other  cases,  as  regards  taking  accounts  and  making  a 
■'  quiries,  the  order  of  the  Court  or  of  a  Judge  is  necesaar 

under  the  present  section,  to  put  the  Registrar  in  motioo? 

But  see  novr  Order  XXXV.,  Rule  1a,  infra  /  as  to  whid^ 

however,  see  Be  Smith,  Hutnhinson  v.  WardA 

See  Order  XXXI.,  Rules    11-22  of  the  Rules  of  tk 

Supremo  Court,  as  to  production  of  documents. 

Section  67.— 30  ^  31  Vict.  c.  142,  ss.  5, 7, 8  «rf 
10,  to  extend  to  actions  i?i  High  Court. 

The  provisions  contained  in  the  fifth,  seventht 
oightli,  and  tenth  sections  of  the  County  CourtB 
Act,  1867,  shall  apply  to  all  actions  commenced 
or  pending  in  the  said  High  Court  of  Justice 
in  which  any  relief  is  sought  which  can  be  given 
in  a  County  Court. 

Sec.  5  of  the  County  Courts  Act,  1877  (30  &  31  Vict 
c.  142),  referred  to  in  tho  present  section,  is  as  follows  :— 

"  If  in  any  action  commenced  after  the  passing  rf 
this  Act  in  any  of  Her  Majesty's  Superior  Courts  of  l{e<^idy 
the  plaintiff  shall  recover  a  sum  not  exceeding  £20 
if  the  action  is  founded  on  contract,  or  £10  if  founded  (A 
tort,  whether  by  verdict,  judgment  by  default,  or  aa 
demurrer,  or  otherwise,  ho  shall  not  bo  entitled  to  any  costs 
cf  suit  unless  the  judge  certify  on  the  record  that  there 
was  sufficient  reason  for  bringing  such  action  in  suoh 
Superior  Court  or  unless  the  Court  or  a  Judge  at 
chambers  shall,  by  a  rule  or  order,  allow  such  costs. 

It  will  be  perceived  that  the  word  "action"  is  used 
both  in  the  5th  section  of  the  County  Courts  Act,  1867, 
and  in  the  present  section.  At  the  time  when  the  County 
Courts  Act,  1867,  was  passed,  the  word  "  action  "  applied 
only  to  Common  Law  actions.  A  plaintiff,  therefore,  who 
brought  a  suit  in  Chancery,  which  he  might  have 
brought  in  a  County  Court,  was  not   on   that   ground 

*  Irlam  v.  Irlam,  ubi  supra,  N.B. — ^For  further  cases  relating  to 
District  Registries  the  reader  is  referred  to  the  notes  to  (Mer  "^TXlTn  of 
the  Rules  of  the  Supremo  Court,  infra.  f  W.N.  1877,  p.  67. 
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disiBiitiiled  to  costs.*     Tlie  word  "  action  "  in  the  present    Aet  1873, 

section,  and,  by  incorporation,  in  the  5th  section  of  the **  ^' 

County  Courts  Act,  1867,  includes  a  Chancery  suit.f 

By  a  rather  strained  construction  of  the  words  "  any 
action  '*  in  the  6th  section  of  the  County  Courts  Act,  1867, 
it  was  held  that  the  plaintiff  in  the  Superior  Courts 
recoTering  not  more  than  £10  in  damages,  even  in  an 
action  of  tort  in  which  the  County  Courts  have  no  original 
jurisdiction,  could  have  no  costs  without  a  certificate  or 
order  or  rule  for  costs.t 

The  present  section  very  properly  confines  the  opera- 
tion of  the  5th  section  of  the  County  Courts  Act,  1867,  to 
'^  actions  in  the  High  Court  of  Justice  in  which  any  relief 
is  sought  which  can  be  given  in  a  County  CourL'* 

The  word  "  recover,"  in  the  67th  section  of  the  County 
Courts  Act,  1867,  applies  not  merely  to  cases  in  which  the 
plaintiff  recovers  by  the  verdict  of  a  jury,  but,  also,  on  a 
reference§  or  by  payment  of  money  by  thie  defendant  into 
Court.1 

The  7th  section  of  the  County  Courts  Act,  1867,  is  as 
follows  : — **  When  in  any  action  of  contract  brought  or 
c<»nmenced  in  any  of  Her  Majesty's  Superior  Courts  of 
Common  Law  the  claim  endorsed  on  the  writ  does  not 
exceed  £50,  or  where  such  claim,  though  it  originally 
exceeded  £50,  is  reduced  by  payment,  an  admitted  set«off, 
or  otherwise,  to  a  sum  not  exceeding  £50,^  it  shall  be 
lawful  for  the  defendant  in  the  action,  within  eight  days 
from  the  day  upon  which  the  writ  shall  have  been  served 
upon  him,  if  the  whole  or  part  of  the  demand  of  the 
plaintiff  be  contested,  to  apply  to  a  Judge  at  chambers 
lor  a  summons  to  the  plaintiff  to  show  cause  why  such 
action  should  not  be  tried  in  the  County  Court  or  one  of 
the  County  Courts  in  which  the  action  might  have  been 

•  Scott  V.  Seritagcy  L.  R.,  3  Eq.,  212  ;  Brown  v.  Rye,  L.R.,  17  Eq.,  343. 

t  See  the  Interpretation  Clause  (b.  100)  of  the  present  Act,  and  Order  T., 
Bide  1,  of  the  Bulee  of  the  Supreme  Court. 

t  C^wfMT.i9mt/i^L.B.,  I£x.,146;6^tmj0co»v.  JratfA^y,L.B.,4Q.B.,648. 

§  CouftU  V.  The  Ammam  Company^  6  B.  and  S.,  333  ;  Jiobertson  v.  Stemt^ 
11  C.  B.  (N.S.),  161 ;  SmUh  v.  JSdffe,  2  H.  and  C,  659 ;  Mo9re  v.  JTatsan, 
T    R.   2  C   P     314 

I  /Wr  vi  LiUierapy  1  H.aiid  C^  615  ;  Boulding  y.  Tylinr,  8  B.  and  S,,  472. 

V  If  the  claim  is  reduced  below  £^Ot^ter  action  brottght^  thus  section  does 
T^Kp^j^OOome^.  Eomburg^^b L.J.  (Ex.),  65;  33  L.T.,  534:  24  W.R.,  161. 
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Aet  1878,    commenced;   and  on  the  hearing  of  each  summons  ifae 

_  *! : Judge  shall,  unless  there  be  good  cause  to  the  contraryi 

order  such  action  to  be  tried  accordingly^  and  thereup^ 
the  plaintiff  shall  lodge  the  original  writ  and  the  oraer 
with  the  Begistrar  of  the  County  Court  mentioned  m  the 
order,  who  shall  appoint  a  day  for  the  hearing  of  the  cause, 
notice  whereof  shall  be  sent,  by  post  or  otherwise,  by  the 
Registrar  to  both  parties  or  their  Attorneys,  and  the  cauae 
and  all  proceedings  therein  shall  be  heard  and  taken  in 
such  County  CoiLrt  as  if  the  action  had  been  originally 
commenced  in  such  County  Court ;   and  the  costs  of  the 
parties  in  respect  of  proceedings  subsequent  to  the  order 
of  the   Judge  of  the  Superior  Court  shall  be  allowed 
according  to  the  scale  of  costs  in  use  in  the  County  Courts^ 
and  the  costs  of  the  proceedings  previously  had  in  the 
Superior  Court  shall  be  allowed  according  to  the  scale  in 
use  in  such  latter  Court." 

By  Order  XX.,  Hule  1,  of  the  County  Court  Kules, 
1875,  "  where  any  action  is  remitted  by  order  of  the 
High  Court  of  Justice  to  a  County  Court,  the  plaintiff  shall 
lodge  with  the  Begistrar  thereof  the  order  and  the  writ^ 
and  also  a  statement  of  the  names  and  addresses  of  the 
several  parties  to  the  action,  and  their  solicitors,  if  any,  and 
a  concise  statement  of  the  particulars  such  as  would  be 
required  upon  entering  a  plaint,  signed  by  the  plaintiff  or 
his  solicitor,  and  the  Kegistrar  shall  thereupon  enter  the 
action  for  trial  and  give  notice  to  the  parties  of  the  day 
appointed  for  such  trial,  by  post  or  otherwise,  ten  clear 
days  before  such  day,  and  shall  annex  to  the  notice  to  the 
defendant  a  copy  of  the  particulars." 

By  Bule  2,  *^  upon  being  served  with  a  notice  of  trial 
under  the  last  preceding  Bule,  a  defendant  may  proceed  in 
all  things  in  the  same  way  as  if  the  action  had  been  brought 
in  the  County  Court,  and  the  notice  so  served  upon  him 
was  an  ordinary  summons." 

By  Eule  3,  "  the  Registrar  shall  forthwith  indorse  on 
the  order  the  date  on  which  the  same  was  lodged  and  file 
the  same,  and  the  action  shall  proceed  in  all  things  as  if  it 
were  an  ordinary  action  in  the  County  Court." 

It  will  be  perceived  that  imder  Bule  7  of  the  County  Courts 
Act,  1867,  tiie  application  to  transfer  the  action  m)m  the 
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High  Court  to  the  Coanty  Court  must  he  made  within  eight    Act  1878, 

days  after  the  service  of  the  writ,  and  can  only  he  made  hy *•  ^' 

the  defendant. 

The  Registrar  of  the  County  Court  is  the  officer  to  tax 
the  costs. 

The  8th  section  of  the  County  Courts  Act,  1867,  is  as 
follows  : — "  Where  any  suit  or  proceeding  shall  be  pending 
in  the  High  Court  of  Chancery,  which  suit  or  proceeding 
might  have  been  commenced  in  a  County  Court,  it  shall  be 
lawful  for  any  of  the  parties  thereto  to  apply  at  chambers 
to  the  Judge  to  whose  Court  the  said  suit  or  proceeding  shall 
be  attached,  to  have  the  same  transferred  to  the  County 
Court  or  one  of  the  County  Courts  in  which  the  same  might 
have  been  commenced,  and  such  Judge  shall  have  power 
upon  such  application,  or  without  such  application,  if  he 
shall  see  fit,  to  make  an  order  for  such  transfer,  and  there- 
upon such  suit  or  proceeding  shall  be  carried  on  in  the 
Ck>unty  Court  tb  which  th^^  same  shall  be  ordered  to  be 
transferred,  and  the  parties  thereto  shall  have  the  same 
right  of  appeal  that  they  would  have  had  had  the  suit  or 
proceeding  been  commenced  in  the  County  Court. 

See  the  6th  Bule  of  Order  XX.  of  the  County  Court  Bules, 
1875,  dted  imder  s.  90  of  this  Act,  infraj  as  to  the  transfer 
to  the  Chancery  Division  of  the  High  Court  of  Justice  of 
Equity  Cases  conmienced  in  the  County  Court,  in  which 
the  snbjectrmatter  of  the  plaintiff's  claim  exceeds  the  amount 
to  which  the  jurisdiction  of  the  Coimty  Court  is  limited. 

An  order,  it  will  be  perceived,  may  be  made  under 
section  8  of  the  County  Courts  Act,  1867,  at  the 
instance  of  any  party,  and,  apparently,  at  any  time.  The 
jurisdiction  under  this  section,  however,  has  not  been 
exercised,  imless  special  reasons  for  it  have  been  shown.* 

The  10th  section  of  the  County  Courts  Act,  1867, 
18  as  follows : — *'  It  shall  be  lawful  for  any  person 
against  whom  an  action  for  malicious  prosecution, 
iUegal  arrest,  illegal  distress,  assault,  false  imprison- 
ment, libel,  fdander,  seduction,  or  other  action  of  tort 
may  be  brought  in  a  Superior  Court  to  make  an  affidavit 
that  the   plaintiff  has  no  visible  means  of  paying   the 

•  Fimrd  t.  Him,  18  L.  T.,  706 ;  MaudiMley  v.  Maudesley,  18  L.  T.,  51 ; 
ImfardT.  Chtdg09t^  L.  B.,  6  COi.,  369. 
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costs  of  the  defendant,  should  a  yerdict  be  not  found  for 
the  plaintiff,   and  thereupon   a  Judge  of  the   Court  in 
which    the    action    is   brought*     shall    have   power    to 
make  an  order,  that,  unless  the  plaintiff  shall,  within  a  time 
to    be    tlierein    mentioned,    give   full    security    for  the 
defendant's  costs  to  the  satisfaction  of  one  of  the  Masters 
of  the  said  Court,  or  satisfy  the  Judge  that  he  has  a  cause 
of  action  fit  to  be  prosecuted  in  the  Superior  Court,  all 
proceedings  in  the  action  shall  be  stayed,  or,  in  the  ev^t 
of  the  plaintiff  being  unable  or  unwilling  to  give  suoh 
security,  or  failing  to  satisfy  the  Judge  as  aforesaid,  that 
the  cause  be  remitted  for  trial  before  a  County  Court  to  be 
therein  named;  and  thereupon  the  plaintiff  shall  lodge 
the  original  writ  and  the  order  with  the  Kegistrar  of  such 
County  Court,  who  shall  appoint  a  day  for  the  hearing  oi 
the  cause,  notice  whereof  shall  be  sent,  by  post  or  oUier- 
wise,  by  the  Registrar  to  both  parties  or  their  Attorneys ; 
and  the  County  Court  so  named  shall  have  all  the  same 
powers  and  jurisdiction  with  respect  to  the  cause  as  if  both 
parties  had  agreed,  by  a  memorandum  signed  by  them,  that 
the  said  County  Court  should  have  power  to  try  the  said 
action,!  and  the  same  had  been  commenced  by  plaint  in 
the  said  County  Court ;  and  the  costs  of  the  parties  in 
respect  of  the  proceedings  subsequent  to  the  order  of  the 
Judge  of  the  Superior  Court  shall  be  allowed  according  to 
the  scale  of  costs  in  use  in  the  County  Court,  and  the 
costs  of  the  proceedings  in  the  Superior  Court  shall  be 
allowed  according  to  the  scale  in  use  of  such  latter  Court." 

An  order  to  remit  an  action  under  section  10  of  the 
County  Courts  Act,  1867,  can  only  be  made  on  the  appli- 
cation of  the  defendant ;  but  it  can  be  made,  apparently, 
at  any  time. 

By  Order  XX.,  Rule  4,  of  the  County  Court 
Rules,  1875,  "  where  in  any  action  for  libel  or  slander 
remitted  under  section  10  of  the  County  Courts  Act^ 
1867,  to  be  tried  in  a  County  Court,  the  defendant 
intends  to  avail  himself  of  the  provisions  of  sections  1  aad 
2  of  6  &  7  Vict.  c.  96,  he  shall  give  notice  in  writing  of 
such  intention,  signed  by  himself  or  his  solicitor,  to  ihe 

♦  Any  Judgo  at  chambers  has  power  to  make  the  order  for.  security, 
Owifi8  V.  Wooaman,  L.  B.,  3  Q.  B.,  689. 
t  This  refers  to  19  and  20  Vict.  c.  108,8. 23. 
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licgistmr  five  clear  days  before  the  day  appointed  lor  the     Act  1873, 
trial  of  the  action."  *  *'  ^'^' 

Section  68. — Rules  of  Court  may  be  made  hj 
Order  in  Council  before  commencement  of  the 
Act.  Mules  to  be  laid  before  JParliamenty  and 
may  be  annulled  on  Address  from  either  Souse. 

^^Afeet  t0  tMt  prttriaUmB  of  this  Act,  Her  Majesty  may,  at  any  time  before 

'*«  eomffUHOftHent  of  this  Act,  by  and  with  the  advice  of  th^  Lord  Chancellor, 

'**  Lord  Chief  Justice  of  England,  and  the  other  Judges  of  the  several 

^urtM  intended  to  be  united  and  consolidated  by  this  Act,  or  of  the  greater 

"^"^fter  of  them  (of  whom  the  Lord  Chancellor  and  the  Lord  Chief  Justice 

^-^ft^lmtd  shall  be  two),  cause  to  be  prepared  Rules,  in  this  Act  referred  to 

"e  Ji^ties  of  Court,  providing  as  follows  : 

(^-)  For  the  regulation  of  the  sittings  of  tJte  High   Court  of  Justice  and 

the  Court  of  Appeal,  and  of  any  Divisional  or  other  Courts  thereof 

mpeetitely^  and  of  the  Judges  of  the  said  High   Court  sitting  in 

Ckantbers  ; 

**•  )  For  the  regulation  of  Circuits,  including  the  tinu^s  and  places  at  which 

ikey  are  to  be  holden  and  the  business  to  be  transacted  thtrvat ; 
^**-i  For  the    regulation  of  all  matters  consistent  with  or  not  expressly 
determined  by  the  Rules  contained  in  the  Schedule  hereto^  whUh,  under 
end  for  the  purposes  of  such  last-nicntioned  Rules,  require  to  be^  or 
conveniently  may  be,  dejlncd  or  regulated  by  furtJ^er  Rules  of  Court  ; 
^"^  -^  And,  generally,  for  the    regulation  of  any  matters  relating  to  the 
practice  and  procedure  of  the  said  Courts  respectively^  or  to  the  duties 
of  the  ofieere  thereof,  or  to  the  costs  of  proceedings  therein,  or  to  the 
eondttet  of  eipil  or  criminal  business  coming  within  the  cognizance  of 
the  said  Courts  respectively,  for  which  provision  is  not  expressly  made 
if  this  Aet  or  by  the  Rules  contained  in  the  Schedule  hereto. 
'^UBwiuof  Court  made  in  pursuance  of  this  section  shall  be  laid  before 
V^  Seme  of  FarUament  within  forty  days  next  after  the  same  are  made,  if 
^^^iement  ie  then  sitting,  or  if  not,  within  forty  days  after  the  th(n  next 
T^'^'V  ^/  FarUament ;  and  if  an  Address  is  presented  to  lit  r  Majesty  by 
^^ef  tke  eaid  Houses,  within  the  next  subsequent  forty  days  on  which 
^  snid  ffoum  sMi  have  eat,  praying  that  any  such  Rules  may  be  annulled, 
^^  Ms^ty  may  thereupon  by  Order  in  Council  annul  the  same  ;  and  the 
^^ ee  Msmulled  ehall  thenceforth  become  void  and  of  no  (-ffict,  but  without 

*  See,  for  further  infoimation,  as  to  County  Coiirts,  Pollock's  County 

Oout  Pnustioo^  8th  od.,  1876  (by  Kicol  and  Wilson) ;  Hoywood*s  County 

OsBit  Ftutiee,  2nd  ed.,  1876,  and  the  new  County  Court  Rules,  1875. 

See  also  Seiat  t.  F^reeman^  26  W.  R.,  251 ;  Parsons  v.  Tinting,  25  W.  R., 

M\  8Uipk9  ▼.  Towny,  25  W.  H.,  304. 
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Act   1873,      prtjiiJ'ui  to  tin  mUiiiti/  of  amf  prw n'/lnf/s  vhich  mau   in  the  meautimc  h^t 
•  been  taken  under  the  tmme.   This  section  shall  come  into  operation  immeJiatdy 

on  the  passing  of  this  Act, 

This   section    is    repealed  by  the    Supreme   Court  o€ 
Judicature  Act,  1875,  section  33,  and  the  second  Schedolo 
thereto.      The  substituted  provisions  will    be    found  in 
8s.  17,  23,  24,  and  25  of  the  Supreme  Court  of  Jodicatuie 
Act,  1875.    That  part  of  the  present  section  which  relates 
to  laying  ^^  Rules  of  Court  **  before  Parliament  within  forty 
days  is  re-enacted  verbatim  in   the  25th  section  of  the 
Amending  Act,  except  that  it  is  extended  to  "Orden 
in  Council."      The  23rd  section  of  the  Amending  Act, 
contains  elaborate  provisions  for  the  regulation  of  Circuits 
in  substitution  for  the  second  subsection  of  the  present 
section.     Section  24  provides  for  the  making  of  Itnles  of 
Court,  for  the  purpose  of  adapting  Acts  of  Parliament  to 
the  new  practice  and  procedure.     Section  93  of  the  present 
Act   contains   a  reference  to  this  section   in  the  words, 
"except  as   herein   is  expressly  directed."     One  of  the 
causes  of  the  suspension  of  the  Supreme  Court  of  Judica- 
ture Act,  1873,  and  of  the  withdrawal  of  the  Supremo 
Court   of   Judicature  Bill,   1874,   was  the  delay  in  the 
preparation  and  publication  of  the  Rules,  which  this  section 
empowered  the  Crown,  on  the  recommendation  of  a  majority 
of  the  Judges,  to  make. 

It  will  be  perceived  that  this  is  one  of  the  sections  which 
came  into  effect  immediately  on  the  passing  of  the  Act. 
See  s.  2  of  this  Act,  mpra. 

The  Rules  framed  under  this  section  were  never  signed 
by  the  Judges,  and  never  came  in  force.*  They  are  now 
substantially  embodied  in  the  first  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1875. 

Section  69. — Rules  in  Schedule  to  regulate 
Procedure  till  changed  by  other  Rules  after 
commencement  of  Act. 

The  Bulet  contained  in  the  Schedule  to  thie  Act  (whUk  ekeM  he  re&d  mmd 
taken  at  part  of  thie  Act)  ehaU  come  into  operatioH  imwudieUetp  «•  the 
eommeneement  of  thie  Act,  and,  ae  to  all  mattere  to  which  thejf  estemd,  ehaU 

*  Thoy  were,  however,  printed  by  order  of  the  Hoom  of  Oommoni,  on 
the  motion  of  Sir  Wm.  Hiucourt,  Q.C.«  and  can  be  obtained  at  Hanaaid't. 
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'g.         ^^tHceforth  repdaU  the  proaedingt  in  the  Sigh  Court  of  Juttice  and  the      Aet  1879, 
J  ftw/  of  Appeal  reepectivehfy  uniett  and  untii^  by  the  authority  hereinafter         ■•  *•• 

in  that  behalf  provided,  any  of  them  may  be  altered  or  varied  ;  but  such 
^idee,  and  also  all  Rulee  to  be  made  before  the  commencement  of  this  Act,  ae 
^^^^^inhefere  mentioned,  shall  for  all  the  purposes  of  this  Aet  be  Holes  of 
^^^^*rt  capable  of  being  annulled  or  altered  by  the  same  authority  by  which 
^  other  EuUe  of  Court  may  be  fnade,  altered,  or  annulled  after  the  com- 
of  this  Act. 

i8  section  is  repealed  by  the  Supreme  Court  of  Judi- 
cature Act,  1875,  section  33,  and  the  second  Schedule 
^^i^to.  The  substituted  provisions  will  be  found  in  section 
16  of  that  Act.  The  present  section  is  practically  re- 
^'^^^Jted,  but  with  the  necessary  alterations  to  adapt  its 
P^o-visions  to  the  first  Schedule  of  the  Amending:  Act. 
^V^hen  introducing  the  present  measure,  Lord  Selborne, 

^•*  referred  to  the  Kules  in  the  Schedule  in  the  following 
tiling; — 

.     **  It  was  thought  by  some  to  be  a  considerable  defect 

^  the  Bill  of  1870,  that  it  left  the  whole  question  of  pro- 

^^dupe  to  be  determined  afterwards  by  extrinsic  authority. 

«V  the  main,  rules  of  procedure  must  be  so  determined. 

^t;  the  same  time,  nothing    is  more  important  than  to 

I  ^Xe  a   good  start ;  and,  profiting  by  the  discussions  of 

^'S'O  my  predecessor*  obtained   the   assistance  of  some 

^***  inent  member b  of  the  Judicature  Commission,  tcho  drew  tip 

r^^^ries  of  Bules  embodying  the  recommendations  of  the 

£k  ^^mmisfiion  on  that  subject,  which,   since  they  were  first 

^^l^ined,  have  been  further  considered  and  revised ;   and 

^^ose  Bules  will  be  foimd  in  the  Schedule  of  the  Bill.     I 

^^ay  say,  generally,  that  they  cover  all  the  main  points  of 

^^focednre,  and  their  object  is  to  get  rid  of  long  and  expen- 

^ve  pleadings,  to  establish  a  single  uniform  system,  to 

^cnstitate  tlie  means  of  giving  a  decision  when  there  is  no 

\^ractical  defence,  and  in  many  other  respects  to  introduce 

^Iseful  improvements."! 

It  may  oe  added,  that  the  Rules  of  the  Schedule,  although 
they  are  repealed  by  the  Amending  Act,  are  re-enacted, 
almost  verbatim,  in  the  first  Schedule  to  that  Act,  being 
incorporated  with  the  Rules  of  Court  referred  to  in  the 
note  to  the  last  section. 

•  Jjoftd  Uathezlev,  C. 

t  Hannid'f  Parfiamentary  Debates,  3rd  Series,  vol.  214,  p.  347. 
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^  jy^'    Section  70. — Rules  of  Probate^  Divorce^  Ai 
— '---  ralty^  and  Banki^ptcy  Courts  to  he  Rules 

the  Sigh  Gov/ri. 

All  EhIcs  and  Orders  of  Court  which  shall  be  in  force  in  tk§  Ctmi 
Probate f  the  Court  for  Divorce  and  Matrimonial  Causes^  the 
Court y  and  the  London  Court  of  Bankruptcy  respectively  at  the  time  ^\ 
commencement  of  this  Act  ^except  so  far  as  they  are  hereby  etxpressly  ^ar^l^ 
shall  nmnin  and  be  in  force  in  the  High  Court  of  JuHiec  and  in  the  Cemi^ 
Appeal  respectively,  in  thv  same  manner  in  all  respects  as  iftheyhadbm 
contained  in  the  Schedule  to  this  Act,  until  they  shall  respectively  he  olkrM 
or  annulkdby  any  Rules  of  Court  ^nade  after  the  eommeneemawt  of  this  ML 

This  section  is  repealed  by  the  Supreme  Court  of 
Judicature  Act,  1875,  section  33,  and  the  second  Schednk 
The  substituted  pro^dsions  will  be  found  in  section  U 
of  that  Act.  Section  70  of  the  Principal  Act  is  »■ 
enacted,  with  the  substitution  of  "  appeals  from  the  Chirf 
Judge  in  Bankruptcy"  for  "the  London  Court  of  Bank- 
ruptcy." This  alteration  is  rendered  necessary  by  tlw 
severance  of  the  London  Court  of  Bankruptcy  from  titf 
High  Court  of  Justice  under  sections  9  and  33  and  the 
second  Schedule  to  that  Act,  and  the  retention  of  appeab 
to  the  Court  of  Appeal  from  the  Chief  Judge  in  Bank- 
ruptcy, provided  by  section  17  of  the  present  Act  and 
saved  by  subsection  (2)  of  section  9  of  that  Act. 

See,  as  to  the  Rules  and  Orders  of  Court  here  referred 
to,  the  Appendix  II.  to  Browne's  "Treatise  on  the 
Principles  and  Practice  of  the  Court  for  Divorce  and 
^Matrimonial  Causes,"  3rd  edition  (1876) ;  Appendix  11. 
to  Cootc's  "Practice  of  the  Court  of  Probate,"  7th 
edition  (1876) :  the  Appendix  to  Williams  and  Braoe'e 
'•  Jurisdiction  and  Practice  of  the  High  Court  of  Admi- 
ralty ; "  and  pp.  507  and  598  of  Roche  and  Hazlett'f 
"  Law  and  Practice  in  Bankruptcy,"  2nd  edition  (1873), 

Section   71. — Criminal    Frocedure^    subject  U 
future  Rules y  to  remain  unaltered. 

f>ifhjt(t  to  fifty  Rules  of  Court  to  he  made  under  and  by  virtue  of  this  Ad 
the  2*^^^'l^^'^  und procedure  in  aV  criminal  causes  and  matters  Ufhatsoever  it 
the  H'fjh  Court  of  Justice  and  in  the  Court  of  Appeal  respectively^  in 
eluding  the  practice  and  procedure  with  respect  to  Cmni  Case's  Reserrei 


^f 
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L         tUB  hi  the  tame  at  the  pruetiee  and  proeedurt   in  timilar  eamet  and     Adt  18TS, 
■ittw  htfore  ikepaeeinff  of  thit  Act.  '•   "^ 

This  section  is  repealed  by  the  Supreme  Court  of  Judi- 
cature Act,  1875^  section  33,  and  the  second  Schedule.  The 
substituted  provisions  will  be  found  in  sec.  19  of  that  Act.* 
The  present  section  is  re-enacted,  with  the  alterations 
Oficesfiary  to  adapt  it  to  the  first  Schedule  of  that  Act. 

Sechon  72. — Act  not  to  affect  Rules  of  Evidence 

or  Juries. 

^"olking  in  thit  Act  or  in  the  Schedule  hereto^  or  in  auy  liuhs  of  Court  to 
*^**«<ij  by  virtue  hereof  tave  at  far  at  rclatet  to  the  power  of  the  Court  for 
^^*aireatoM  to  allow  depotitiont  or  affidavits  to  be  ready  shall  ajfect  the  mode 
*f  9^ing  evidence  hy  the  oral  ezamiiuttion  of  witnesses  in  trials  by  jury,  or 
^  '"ultt  of  evidence,  or  the  law  relating  to  Jurymen  or  juries. 

This  section  is  repealed  by  the  Supreme  Court  of  Judica- 

**^i>B  Act,  1876,  section  33,  and  the  second  Schedule.     The 

•^l>8titut€d  provisions  will  be  found  in  section  20  of  that 

Act  *    The  present  section  is  re-enacted,  with  tlie  addition 

®f  the  word  "  first "  before  "  Schedule.'' 

^^cnoN  73. — Saving  of  existing  Procedure  of 
Courts  when  not  inconsistent  loith  this  Act  or 
H'Ules. 

'<Kftot  by  this  Act,  or  by  any  Rules  of  Court   (whether  contained  in  the 

to  thit  Act,  or  to  be  tnade  under  the  authority  ihrreofjy  is  or  shall  . 

'therwite  provided^  aU forme  and  method t  of  proetdure  which  at  the  com- 

*9eemcHt  of  thit  Act  were  inforee  in  any  of  the  Courts  whose  jurisdiction  is 

'•"Viy  traHnferred  to  the  taid  High  Courts  and  to  the  said  Court  of  Appial 

''J^eetively,  under  or  by  virtue  of  any  laWy  custom^  General  Orders^  or  JiuUs 

tiioever,  and  which  are  notinconsUtent  with  this  Act  or  with  any  Rules 

~''^«f««wrf  in  the  said  Schedule  or  to  be  made  by  virtue  of  this  Act,  may  con^ 

^^w  to  be  used  a%d  practised  in  the  taid  High  Court  of  Juttiee  and  the  taid 

^"^*«rt  of  Appeal  retpeetivelyf  in  tueh  and  the  like  cases^  and  for  tuch  and  the 

*  ^  jmrpotetj  at  thote  to  which  they  would  have   been  applicable  in  the 

^^^^peetive  Courts  of  which  the  jurisdiction  it  to  transferred ^  if  thit  Act  had 


This  is  one  of  the  transition  clauses  of  this  Act.  It  is 
^pealed  by  the  Supreme  Court  of  Judicature  Act,  1875, 
^ectioD  33y  and  the   second    Schedule.    The  substituted 


See  the  notes  to  that  section. 
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^^  n!^    proTiaions  will  be  firand  in  the  2Irt  sectioa  of  that 


The  present   section  is  le-enacted,  with  the  all 
necessary  to  adapt  it  to  the  Amending  Act. 

Section  74. — JPawer   to  make  and  alter 
after  commencement  of  Act. 

From  9nd  mfitr  tkt  eommuMetwiemt  o/tku  Aet,  tkt  Smpnau  Ccmri  ma^  tf 
anif  time,  iri/A  the  mncttrrtnee  ofm  mmjority  •ftke  Jmiftn  thtrmfpfmmi4 
any  mtttiug  for  thst  pwrjpom  JUU  fof  fcAiek  mt^fority  ih§  Lord  Ckamdt^ 
*hall  be  oHeJ,  alter  or  anmul  mmy  RmU»  of  Cowrtfor  tko  tiato  ioimf  mfonifW^ 
make  amy  new  Bules  of  Comrt,  for  tJu  purpom  of  rtfutrntimg  mil  muk  aMM 
of  practice  and  proeedmrt  in  tAe  Smprtau  Cowrt^  or  rUmtimf  to  tko  omton  9 
oJieerM  of  the  taid  Courts  or  otkcrtcioe,  as  mmdtr  the  pro€uiom»  ofikit  Ad  tff 
or  may  he  reyuUted  by  Rmiet  of  Court :  Froridedj  thmt  amy  Bule  moit  m  dv 
exercise  of  this  power,  whether  for  aiterim^  or  anmsUlimf  «Ny  tkam  nidiH/ 
Rule,  or  for  any  other  purpose,  shall  be  laid  before  both  Souses  of  Jitrliatmi, 
wtthin  the  same  time,  and  iu  the  same  manmer  and  with  the  ommu  efiet  «•  M 
respects,  as  is  hereinbefore  provided  with  respect  to  the  said  Rulaa  to  be  msM 
before  the  commencement  of  this  Act,  and  may  be  annulled  emd  mmk  foiik 
the  same  manner  as  such  last^mentioned  Rules. 

This  section  is  repealed  by  the  Sapreme  Court  of 
Judicature  Act,  1875,  section  33,  and  the  second  Schednk 
The  substituted  proTisions  will  be  found  in  section  17 
of  that  Act.  As  to  the  power  to  make  Knles  before  tb 
commencement  of  the  Act,  see  section  68,  supra. 

Section  75. —  Councils  of  Judges  to  consider 

Procedure  and  Administration  of  Justice. 
A  Council  of  the  Judges  of  the  Supreme  Coart» 
of  which  due  notice  shall  be  given  to  all  the  said 
Judges,  shall  assemble  once  at  least  in  every  year, 
on  such  day  or  days  as  shall  be  fixed  by  the  Lord 
Chancellor,  with  the  concurrence  of  the  Lord  Chief 
Justice  of  England,  for  the  purpose  of  considering 
the  operation  of  this  Act  and  of  the  Bules  of 
Court  for  the  time  being  in  force,  and  also  the 
working  of  the  several  offices  and  the  arrange- 
ments relative  to  the  duties  of  the  officers  of  the 
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^  8aid  Courts  respectively,  and  of  inquiring  and  Aot  iws, 
examining  into  any  defects  which  may  appear  to  —  — 
^  exist  in  .the  system  of  procedure  or  the  adminis- 
tration of  the  law  in  the  said  High  Court  of 
.f  Justice  or  the  said  Court  of  Appeal,  or  in  any 
other  Court  from  which  any  appeal  lies  to  the 
said  High  Court,  or  any  Judge  thereof,  or  to  the 
said  Court  of  Appeal :  And  they  shall  report 
annually  to  one  of  Her  Majesty's  Principal  Secre- 
taries of  State  what  (if  any)  amendmeots  or 
Orations  it  would  in  their  judgment  be  expe- 
^ent  to  make  in  this  Act,  or  otherwise  relating 
to  the  administration  of  justice,  and  what  provi- 
sions  (if  any),  which  cannot  be  carried  into  eflPect 
^thout  the  authority  of  Parliament,  it  would  be 
^pedient  to  make  for  the  better  administration 
^^  justice.  Any  Extraordinary  Council  of  the 
^d  Judges  may  also  at  aoy  time  be  convened 
"y  the  Lord  Chancellor. 

Xhe  Common  Law  Judges  were  accustomed  to  meet 

.?S«ther  from  time  to  time,  for  the  purpose  of  consulta^ 

^^ ;  but  it  is  apprehended  that  such  a  meeting  as  that 

S^^templated  in  this  section,  of  all  the  Judges,  whether  of 

p^nity  or  Common  Law  (for  the  expression  "  Supreme 

^tirt"  includes  the  Judges  of  the  Court  of  Appeal  as 

3^1^11  as  the  Judges  of  the  High  Court  of  Justice),  has 

J^^^n  in  modem  times  unknown.     It  is  calculated  to  pro- 

^^fjothe  most  beneficial  eflfects,  by  breakiug  down  the 

?^rter  of  prejudice  which  still  subsists,  it  is  to  be  feared, 

^tween  the  sages  of  Equity  and  of  the  Common  Law. 

^'^ewed  in  the  light  of  this  section,  the  Supreme  Court  is 

^  ddiberative  assembly* 

The  27th  section  speaks  of  "Her  Majesty  io  Council  *' 
^'^^^g  orders  regulating  the  vacations  to  be  observed, 
^pOQ  a  report  or  recommendation  of  the  Council  of  Judges 
12 
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Aet  im,    of  the  Supreme  Gonrt.     The  32nd  section,  9upra^  f 
*'  of  "  Her  Majesty  in  Conncil  *'  ordering  a  reduoti 

increase  in  the  number  of  Di-visionB  of  the  High  i 
or  in  the  number  of  Judges  attached  to  any  such  IMi 
upon  a  '^  report  or  recommendation  of  the  Coui 
Judges  of  the  Supreme  Court ;  "  and  it  will  be  see] 
the  present  section  speaks  of  a  report  being  sent  to 
of  Her  Majesty's  Principal  Secretaries  of  State  "  I 
Council  of  Judges. 

The  reader  will  be  reminded  of  the  Consilium  Aq 
which  so  frequent  mention  is  made  in  old  statot 
Lord  Hale,  Sir  Edward  Coke,  and  other  old  law  wi 
Sir  William  Blackstone  says  that  "when  the  I 
Council  is  mentioned  generally,  it  must  be  defined 
ticularized,  and  understood  secundum  subjectam  mate, 
and  if  the  subject  be  of  a  legal  nature,  then  b 
*  King's  Council '  is  understood  his  Council  for  m 
at  law,  namely,  his  Judges."  * 

^Section  76. — Acts  of  JParliament  relatim 
former  Courts  to  be  read  as  applying  to  C 
binder  this  Act. 

All  Acts  of  Parliament  relating  to  the  se 
Courts  and  Judges,  whose  jurisdiction  is  hi 
transferred  to  the  said  High  Court  of  Jt 
and  the  said  Court  of  Appeal  respectiyel; 
wherein  any  of  such  Courts  or  Judges 
mentioned  or  referred  to,  shall  be  cons* 
and  take  effect,  so  far  as  relates  to  anything 
or  to  be  done  after  the  commencement  of 
Act,  as  if  the  said  High  Court  of  Justice  oi 
said  Court  of  Appeal,  and  the  Judges  the 
respectively,  as  the  case  may  be,  had  beenni 
therein  instead  of  such  Courts  or  Judges  if 

•  1  Black.  Com.,  229;  1  Inst,  110;  3  Inst.,  125. 


ti'S  or  of  any  iiuiiilK'r  of  tlir  Jiii!'.;'i's,  of  any 
"!!■  Jimro  i)\'  the  Courls  uiu)s<;  jiinstiictioii  is 
by  transferred  to  the  High  Court  of  Justice, 
ade  necessary  to  the  exercise  of  any  power 
ithoiity  capable  of  being  exercised  after  the 
[aencement  of  this  Act,  such  power  or  autho- 
may  be  exercised  by  and  with  the  concar- 
e,  advice,  or  consent  of  the  same,  or  a  like 
iber  of  Judges  of  the  said  High  Court  of  Jus- 
;  and  all  general  and  other  Commissions^ 
9d  tinder  the  Acts  relating  to  the  Central 
linal  Court  or  otherwise,  by  virtue  whereof 
Judges  of  any  of  the  Courts  whose  jurisdic- 
18  so  transferred  may,  at  the  commencement 
lis  Act,  be  empowered  to  try,  hear,  or  deter- 
^  any  causes  or  matters,  criminal  or  civil, 
.  remain  and  be  in  full  force  and  effect,  unless 
imtil  they  shall  respectively  be  in  due  course 
w  revoked  or  altered, 

ii  IB  one  of  the  transition  clanses  of  tUs  Act. 
it  Beotion  applies  to   the   Common  Law  Procedure 
:  Jtutice  v.  The  Mer&ey  Steel  and  Iron  Compaui/."* 
irea  decided,  intudentally,  in  Commiiiioners  of  ScKem 


Aet  1S78, 
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P  AET  V. 

Oppiceks  and  Ofpices. 

Section  77. — Transfer  of  existing  Staff  ^ 
Officers  to  Supreme  Court. 

The  Queen's  Bemembrancer  and  all  TMraafini 
Secretaries,  Begistrars,  Clerks  of  Biecords  ai| 
Writs,  Associates,  Prothonotaiies,  Chief  air| 
other  Clerks,  Commissioners  to  take  oathfi  4 
affidavits,  Messengers,  and  other  officers  an! 
assistants  at  the  time  of  the  commencement  4 
tills  Act  attached  to  any  Court  or  Judge  whoM 
jurisdiction  is  hereby  transferred  to  the  Hi||^ 
Court,  or  to  the  Court  of  Appeal,  and  alsodl 
Begistrars,  Clerks,  officers,  and  other  persozu  A 
the  time  of  the  commencement  of  this  Aot 
engaged  in  the  preparation  of  Commissions  cr 
\rrits,  or  in  the  registration  of  judgments  or  any 
other  ministerial  duties  in  aid  of,  or  connected 
with  any  Court,  the  jurisdiction  of  which  li 
hereby  transfered  to  the  said  Courts  respectively 
shall,  from  and  after  the  commencement  of  tldi 
Act,  be  attached  to  the  Supreme  Court,  consistinj 
of  the  said  High  Court  of  Justice  and  the  sail 
Court  of  Appeal:  Provided,  that  all  the  dutie 
with  respect  to  Appeals  from  the  Court  of  Chan 
eery  of  the  County  Palatine  of  Lancaster,  whic! 
arc  now  performed  by  the  Clerk  of  the  Counci 
of  the  Duchy  of  Lancaster,  shall  be  performed  b 
Begistrars,  Taxing  Masters,  and  other  officers  b 


oiriL-ors  so  utt'JiOiod  siuiU  have  the  same 
.ml  liolil  tlieir  offices  by  the  .saiuc  temire 
pon  the  same  terms  and  conditions,  and 
e  the  same  salaries,  and,  if  entitled  to  pen- 
be  entitled  to  the  same  pensions,  as  if  this 
ad  not  passed,  and  any  such  officer  who  is 
mble  by  the  Court  to  which  he  is  now  at- 
1  Khali  be  removeable  hy   the  Court   to 

he  shall  be  attached  under  this  Act,  or  by 
ajority  of  the  Judges  thereof. 
>  existing  Begistrars  and  Clerks  to  the 
trais  in  the  Chancery  Registrars'  office 
letain  any  right  of  succession  secured  to 
by  Act  of  Parliament,  so  as  to  entitle  them 
t  office,  or  in  any  substituted  office,  to  the 
Bion  to  appointments  with  similar  or  analo- 
loties  and  with  equivalent  salaries. 
I  business  to  he  performed  in  the  High 

of  Justice  and  in  the  Court  of  Appeal 
itively,  or  in  any  Divisional  or  other  Court 
if,  or  in  the  Chambers  of  any  Judge  thereof. 
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^^8.    Eules  Of  Court,  witti  this  qualifioation,  that  ito 

duties  required  to  be  performed  by  any  officer 

shall  be  the  same,  or  duties  analogous  to  fhoM 
which  he  performed  previously  to  the  passing  of 
this  Act ;  and,  subject  to  such  Kules  of  Courts 
all  such  officers  respectively  shall  continue  ta 
perform  the  same  duties,  as  nearly  as  may  be,  in 
the  same  manner  as  if  this  Act  had  not  passed. 

All    Secretaries,    Clerks,    and    other   offioeii 
attached  to  any  existing  Judge  who  under  the 
provisions  of  this  Act  shall  beoome  a  Judge  of 
the  High  Court  of  Justice,  or  of  the  Court  of 
Appeal,  shall  continue  attached  to  such  Jndge 
and  shall  perform  the  same  duties  as  those  which 
they  have  hitherto  performed^  or  duties  analogous 
thereto ;  and  all  such  last-mentioned  offioero  shaE- 
have  the  same  rank  and  hold  their  offices  by  th^ 
same  tenure,  and  upon  the  same  terms  and  oon* 
ditions,  and  receive  the  same  salaries,  and^  i^ 
entitled  to  pensions,  be  entitled  to  the  same  pen— ^ 
sions,  as  if  this  Act  had  not  passed :  ProvidedL 
that  the  Lord  Chancellor  may,  with  the  oonaenf^ 
of  the  Treasury,  increase  the  salary  of  any  existing 
officer  whose  duties  are  increased  by  reason  of  Hbe 
passing  of  this  Act. 

Upon  the  occurrence  of  a  vacancy  in  the  offioe 
of  any  officer  coming  within  the  provisions  cf 
this  section,  the  Lord  Chancellor,  with  the  coi^ 
currence  of  the  Treasury,  may,  in  the  event  of 
such  office  being  considered  unnecessary,  abolish 
the  same,  or  may  reduce  the  salary,  or  alter  the 
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ition  or   duties   thereof,  notwithstanding 
the  patronage  thereof  may  be  Tested  in  an 
Judge.    Nothing  in  this  Act  contained 
interfere  with  the  ofi&ce  of  IVTarshal  attend- 
iif  any  CommissionGr  of  Assize. 

This  IB  one  of  the  tiansitioii  clauses  of  this  Aot. 

The  principal  statutes  in  connection  with  ''  the  Queen's 
loDenmrancer  "  are  as  follows : — As  to  his  appointment, 
Ae  22  and  23  Yict.  c.  21 ;  as  to  his  duties  generally,  the 
lfeDd4  WiILIY.  c.  99;  as  to  his  duties  in  revenue  matters 
k  the  Court  of  Exchequer,  the  5  Yict.  c.  5,  and  5  and  6 
Tict  c.  86;  as  to  the  regulation  of  his  office  and  the 
fproTal  of  the  Sheri&  m  London  and  Middlesex,  and 
■Dder  of  rents  by  the  Corporation  of  London  in  his  office, 
k  22  and  23  Yict.  c.  21 ;  as  to  his  salary,  the  29  nnd  30 
Tiet  c.  101 ;  as  to  the  issue  of  the  writ  of  distringas 
km  his  office,  the  28  and  29  Yict  c.  104. 

As  to  the  appointment,  salaries,  duties,  and  superannua- 
tin  of  Masters  and  their  officers,  see  the  7  Will.  lY.  and  1 
^et  c  30 ;  17  and  18  Yict.  c.  94 ;  22  Yict.  c.  26,  s.  14 ; 
»  and  30  Yict.  c.  101 ;  80  and  31  Yict.  c.  68 ;  and  32 
nl  88  Yict.  c.  18. 

^  **  Secretaries  *' — "  Registrars." — For  the  statutes  refer- 
mfftothefle  officers,  see  vie  statutes  collected  by  Mr.  Wynne 
B.  Baxter,  in  his' notes  to  the  '^  Judicature  Acts,"  on  the 
urioos  Courts  and  Judges. 

•  darks  of  Records  and  Writs." — The  statutes  referring 
tD  fliese  offices  will  be  found  collected  by  Mr.  Baxter  in  note 
Sb^'The  High  Court  of  Chancery  of  England,"  in  the  second 
firinoa  of  the  list  of  statutes,  '^  Officers  and  Income." 

"  Associates." — The  statutes  referring  to  this  officer  will 
k  found  among  the  statutes  collected  by  Mr.  Baxter  in  note 
It,  "Commission  of  Assize;"  and  note  24,  '^Superior 
Ooorts  of  Conmion  Law." 

"Prothonotaries." — See  the  statutes  collected  by  Mr. 
Inter,  note  34,  "Inferior  Courts  of  Common  Law;" 
iK  also  note  98,  "  Prothonotary  or  District  Prothonotary 
tf  Local  Court" 

*  Chief  or  other  Clerks." — ^For  the  statutes  referring  to 


A«t  1873. 
s.  77 
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Ac^  1878,    the  Chief  Clerks  and  Clerks  to  Judges,  see  notes  to 

^  ^'  '^ various  Courts  and  Judges,  and  note,  *' Superior  Courts 

Common  Law,"  in  Mr.  Baxter's  work.    As  to  the  CI< 
Assize  and  Clerk  of  the  Grown,  see  note  36,  **  Co: 
of  Assize/'  in  Mr.  Baxter's  work;    As  to  the  Clerk  of 
Crown  in  Chancery  his  duties,  salary,  and  the  fees  to 
taken  by  him,  see  the  3  and  4  Will.  IV.  c.  84 ;  5  and' 
Will.  iV.  0.  47;  7  and  8  Vict.  c.  77;  15  and  16  ~ 
c.  87,  8.  23 ;  17  and  18  Vict.  c.  94 ;  32  and  33  Vict  c  9^ 
The  principal  statutes  on  the  subject  of  "  Comnussionmi^ 
tc  take  Oaths  and  Affidavits  "  are  the  29  Car.  II.  c.  6 ;  1 
and  4  Will.  IV.  c.  42  ;  22  Vict.  c.  16 ;  55  Geo.  III.c  16; 
16  and  17  Vict.  c.   78;   and  23  and  24  Vict.   o.  127.. 
Mr.  Charles  Ford*  is  of  opinion  that  this  section  has  "m^ 
bearing"  on  the  position  of  Solicitors  appointed  Codk 
missionors  to  take  oaths,  as  to  whom,  see  sections  82  anl 
84  of  this  Act,  iufra.     The  section,  in  Mr.  Ford's  opinioBi 
relates  exclusively  to  '^the  existing  staff  of   Omoera^" 
including   those  who,   like  ''Judges'   Clerks,"   e.g^  m  ] 
authorised  to  administer  oaths.f  I 

"  The  Clerk  of  the  Council  of  the  Duchy  of  Lancaster."  : 
The  gentleman  filling  this  post  at  the  date  of  the  oom" 
mencement  of  this  Act  (1st  November,  1875)  was  Mr.  J. 
G.  D.  Engleheart.t     By  section  1  of  the  17  and  18  Vict,  a 
82,  it  was  enacted  that  the  Chancellor  of  the  Duchy  asd 
County  Palatine  of  Lancaster  and  the  two  Lords  Justices  of 
the  Court  of  Appeal  in  Chancery,  should  form  the  Court  of 
Appeal  in  Chancery  of  the  County  Palatine  of  Lancaster 
The  Clerk  of  the  Council  of  the  Duchy  of  Lancaster  had 
the  duty  cast  upon  him  of  attending  the  sittings  of  the 
Court  of  Appeal  in  Chancery  of  the  County  Palatine  of 
Lancaster ;  and,  although  the  Lords  Justices  of  Appesl 
generally   excused   the    Clerk   of    the    Council    of  the 
Duchy  from  such   attendance,  there  was  no   enactmeat 
relieving  him  from  the  duty.     The  occasion  of  the  transfer 
by  section  18  of  the  present  Act  to  the  new  Court  of 
Appeal  of  the  jurisdiction  of  the   Court  of  Appeal  in 

*  Oaths  in  the   Sapreme    Court,  2nd   Edition,   by    Charles   Fori 
London :  Latv  Timet  Office,  10,  WeUington  Street,  Stnuid. 
t  Oaths  in  the  Supreme  Court,  pp.  2,  3. 
%  Mr.  Englehcart  still  fills  the  samo  post  (May,  1877). 
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Chancery  of  the  County  Palatine  was  thought  a  suitable    AetiSTS, 

cpportonity  f or  passing  such  an  enactment.    Hence  the  .     *'     _  . 

i&oertion  of  the  proviso  attached  to  the  first  paragraph  oi 

this  section.    The  duty  of  attending  upon  the  Court  ot 

Appeal  during  the  heeuing  of  appeals  from  the  Court  of 

Chancery  of   the  County  Palatine  devolves  under  this 

proviso  on  the  Chanoeij  registrar  of  the  day.*     The  duty 

of  taxing  costs,  which  rormerly  devolved  on  the  Clerk  of 

the  Council  of  the  Duchy,  in  his  capacity  of  Registrar, 

devolves  under  this  proviso  upon  the  "  taxing  masters  '*  of 

the  Supreme  Court.     See,  further,  the  note  to  s.  95,  iiifra. 

The  '^ distribution  of  business"  among    the  ^^ officers 

Attached  to  the  Supreme  Court  by  this  section  "  is  defined 

hy  Orders  LX.  and  LXII.  of  the  Rules  of  the  Supreme 

Court,  which  see,  if^ra.  See,  also.  Order  LVIII.,  Rule  19, 

^  to  the  preparation  of  lists  by  officers  of  the  Queen's 

Bench. 

It  is  provided  by  section  8  of  the  Amending  Act  that 

the  office  of  Registrar  of  Her  Majesty  in  Ecclesiastical 

fiul  Admiralty  causes  shall,  so  far  as  respects  any  appeals 

^  ^hich  the  present  holder  of  itf  would  otherwise  be  con- 

oerned coming  within  the  cognizance  of  the  Court  of  Appeal, 

he  deemed  to  be  a  separate  office  within  the  meaning  of 

™©  "*  present  **  section,  and  may  be  dealt  with  accordingly.'* 

^Abolish  the  same  or  reduce  the  salary."      Under  the 

powers  conferred  by  this  section,  the  Lord  Chancellor,  with 

^^  concurrence  of  the  Treasury,  has  abolished  the  office  of 

pi«trict  Prothonotary  at  Manchester,  which  became  vacant 

oy  the  death  of  Mr.  Worthington.t 

Section  34  of  the  Supreme  Court  of  Judicature  Act, 
'-S^S,  after  reciting  the  last  paragraph  of  this  section, 
^^•ctB,  that  "  upon  the  occurrence  of  any  vacancy  coming 
^ittin  the  provisions  of  the  "  present "  section,  an  appoint- 
'^t  shall  not  be  made  thereto  for  the  period  of  one  month 
^*iaat  the  assent  of  the  Lord  Chancellor,  given  with  the 
^c^irrence  of  the  Treasury ;  and,  further,  the  Lord  Chan- 
?^*lor  may,  with  the  concurrence  of  the  Treasury,  suspend 
^e  making  any  appointment  to  such  office  for  any  period 

*  See  Order  LX.,  Bule  2,  of  the  Bulet  of  the  Supreme  Court 

t  Mr.Botiiery. 

t  W.  K.  1876,  p.  582. 
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AK  18T8,    not  later  than  the  Ist  of  January,  1877,  and  may,  if  it  be 
*"  necessary,  make  provision  in  snob  manner  aa  he  thinks  fit 

for  the  temporary  discharge,  in  the  meantime,  (tf  the  dutiss 
of  such  office."  By  section  6  of  the  Supreme  Court  of 
Judicature  Act,  1877,  the  34th  section  of  the  Act  of  1875 
is  to  be  construed  as  if  the  Ist  of  January,  1879,  wen 
therein  inserted  in  lieu  of  the  1st  of  January,  1877. 

As  to  the  ^'  Office  of  Marshal  attending  any  Commis- 
sioner of  Assize,"  see  the  15  &  16  Yiot.  o.  80. 


Section  78. — Officers  of  Courts  qf  Pleas  at 
Lancaster  and  Durham. 

The  existing  Queen's  Counsel  of  the  County 
Palatine  of  Lancaster  shall  for  the  future  have 
the  same  precedence  in  the  county,  and  the  exist- 
ing Frothonotaries  and  District  Frothonotaries^ 
and  other  oflBicers  of  the  Court  of  Common  Fleas. 
at  Lancaster  and  the  Court  of  Fleas  at  Durham. 
respectively,  and  their  successors,  shall  (subjeob 
to  £;ules  of  Court)  perform  the  same  or  tiie  like 
duties,  and  exercise  the  same  or  the  like  powera- 
and  authorities  in   respect    of    all   causes  and. 
matters  depending  in  those  Courts  re8pectivel}r 
at  the  commencement  of  this  Act^  and  also  im 
respect  of  all  causes  and    matters  which  ma^ 
afterwards  he  commenced  in  the  High  Court  oC 
Justice  in  the  manner  heretofore  practised  la 
the  said  Court  of  Common  Fleas  at  Tiancagter 
and  the  said  Court  of  Fleas  at  Durham  respeo* 
tively,  as  at  the  commencement  of  this  Act  may 
lawfully  he  performed  and  exercised  hy  them 
respectively  imder  any  Acts  of  Farliament  for 
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the  time  being  in  force  with  respect  to  the  said    ^  ^^ 

last-mentioned  Ciourts  respectively,  or  under  any 

oCher  authority ;  and  all  powers  in  respect  of  any 

such  Prothonotaries,  District  Frothonotaries,  or 

other  officers  of  the  Court  of  Common  Pleas  at 

Lancaster,  which  at  the  commencement  of  this 

Act  may  be  Tested  by  law  in  the  Chancellor  of 

tke  Duchy  and   County  Palatine  of  Lancaster, 

Tmder  any  such  Act  of  Parliament  or  otherwise, 

and   to    which    the  concurrence  of  any  other 

snthority  may  not  be  required,  shall  and  may  be 

Qxadsed  after  the  commencement  of  this  Act 

I^rthe  Lord  Chancellor;  and  all  the  powers  of 

soaking  or  publishing  any  General  Bules  or  Orders 

^th  respect  to  the  powers    or   duties   of  such 

^tothonotaries.  District  Prothonotaries  or  other 

^^flSooB  of  the  said  Court  of  Common  Pleas  at 

'^'Claicaster  or  the  said  Court  of  Pleas  at  Durham, 

^^   with  respect   to  the   business  of   the   said 

^^^urt  respectively,  or  with  respect  to  any  fees 

^^  be  taken   therein,  or   otherwise   with  refer- 

^^^loe  thereto,    which  under  any  such   Act    as 

^if oresaid  or  otherwise  by  law  may  be  vested  in 

^»iie  Chancellor  of  the  Duchy  and  County  Palatine 

^^  Lancaster  with  the  concurrence  of  any  J  udges 

^^Judge,  or  in  any  other  authority,  shaU  be 

^ensised  after  the  commencement  of  this  Act  in 

the  iwATiTiflr    hereby  provided  with   respect   to 

Hules  of  Court  to  be  made  imder  this  Act,  and 

(in  all  cases  in  which  the  sanction  of  the  Treasury 

k  IU)W  zequiied)  with  the  sanction  of  the  Treasury 
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^  1*71,    and  all  provisions  made  by  any  snch  Acts 

said,  or  otherwise  for  or  ^-ith  respect  to  the 

mimeration  of  any  snch  Prothonotaries,  DisI 
Frothonotaries,   or  other  officers    as    afoi 
shall  remain  and  be  in  full  force  and  effect, 
the  same  shall  be  altered  under  the  provisions 
this  Act,  or  otherwise  by  lawful  authority. 

This  18  one  of  the  traiuitioii  claiue8  of  this  Act.  * 

See  Bection  99  of  this  Act,  and  the  note  to  seoAiciL  %f 
infra. 

Althoogh,  by  section  99  the  Counties  of  Lancaster  aai 
Durham  ceased  on  the  1st  of  November,  1875,  to  be  CoonfHl' 
Palatine,  so  far  as  respected  the  issue  of  0<HnniiaBioiiB  it 
Assize,  and  ahhoaghy  by  section  16  of  this  Act,  Mipro,  tk^ 
jorisdiction  vested  at  that  date  in  the  Court  of  Gominili' 
JPIeas  of  Lancaster,  and  Court  of  Fleas  of  Durham,  ii 
transferred  at  that  date  to  the  High  Court  of  Justice,  fts 
then  existing  Queen's  Counsel,  Prothonotaries,  District 
Prothonotaries,  and  other  officers  of  these  two  local  Coortl 
are  by  the  present  section  protected  in  the  posseenoa  of 
their  respective  dignities  and  offices,  and  placed  en  sob* 
stantially  the  same  footiDg  as  heretofore  with  regard  to 
their  **  duties,  powers,  and  authorities." 

The  only  *'  Palatine  Silk  "  in  Lancashire  is  Mr.  J.  J* 
Aston.  The  ''  existing  "  Prothonotaries  and  District  Pro* 
thonotaries  of  that  County  at  the  commencement  of  lihs 
Act  were  Mr.  T.  E.  Paget,  Mr.  T.  M.  Shuttleworih,  and 
Mr.  E.  Worthington.* 

The  only  individual  deprived  by  this  section  of  any 
powers  and  authorities  previously  possessed  by  him  is  mB 
Uhancellor  of  the  Duchy  of  Lancaster.  His  powers  ai 
regards  the  Prothonotaries,  District  Prothonotaries  and 
other  officers  of  the  late  Court  of  Common  Pleas  at  Lan- 
caster arc  in  future  to  be  exercised  by  the  Lord  Chancellor] 
and  his  power  of  making  Bules  and  Orders  under  the  13  & 
14  Vict.  c.  43,  and  17  &  18  Vict.  c.  82,  with  the  concurrena 

*  Mr.  Worthinffton  died  in  1S76,  and  his  office  of  District  Protlumotez] 
hM  been  sboliBhed.    See  note  to  last  section,  and  W.  N.,  1876^  p.  69S. 
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of  his  y  ioe-Chanoellor  and  one  of  the  Lords  Justices  of    Act  im, 
Appeal,  are  merged  in  the  general  power  of  making  Rules       *'' 
of  Court  under  tiie  new  Acts.     (See,  however^  sect.  95  of 
this  Act)  if^ra.) 

Pzoyiflions  as  to  the  Frothonotaries'  Fee  Fund  Account 
of  the  County  of  Lancaster,  and  the  salaries  and  expenses 
QQimected  with  the  offices  of  Prothonotaries  and  District 
^^Tothonotaries  under  the  Common  Pleas  at  Lancaster 
Amendment  Act,  1869,  will  be  found  in  section  27  of  the 
Supreme  Court  of  Judicature  Act,  1875,  infra. 

Section  79. — Personal  officers  of  future  Judges. 

Each  of  the  Judges  of  the  High  Court  of 
Justice,  and  of  the  ordinary  Judges  of  the  Court 
rf  Appeal  appointed  respectively  after  the  com- 
niencement  of  this  Act,  and  also  such  of  the 
(H^inary  Judges  of  the  Court  of  Appeal  as  have 
iu>  similar  officers  at  the  time  of  the  commencc- 
iQeat  of  this  Act,  shall  have  such  officers  as  here- 
inafter mentioned,  who  shall  be  attached  to  his 
person  as  such  Judge,  and  appointed  and  remove- 
&b]e  by  him  at  his  pleasure,  and  who  shall  respec- 
tively receive  the  salaries  hereinafter  mentioned  : 
(that  is  to  say), 

3?o  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  EoUs,  the  Lord  Chief  Justice 
of  the  Common  Pleas,  and  the  Lord  Chief 
Baron  of  the  Exchequer,  respectively,  there 
shall  be  attached  a  Secretary,  whose  salary 
shall  be  £600  per  annum,  a  Principal  Clerk, 
whose  salary  shall  be  £400  per  annum,  and 
a  Junior  Clerk,  whose  salary  shall  be  £200 


< 
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^  m*'  V^  aniram.    To  each  of  the  other  Juidj 

the  High  Court  of  Justice,  and  to  ea 

the  Ordinary  Judges  of  the  Court  of  A] 

there  shall  he  attached  a  Principal  ( 

whose  salary  shall  he  JS400  per  annum 

in  the  case  of  the  Judges  of  the  High  i 

of  Justice,  a  Junior  Clerk,  whose  salary 

be  £200  per  annum. 

Such  one  or  more  of  the  officers  so  attaoh 

each  of  the  said  Judges,  as  each  Judge  shall 

fit,  shall  he  required  while  in  attendance  on 

Judge,  to  discharge,  without  further  remn 

tion,  the  duties  of  Crier  in  Court  or  on  C&Kft 

of  Usher  or  Train  Bearer. 

The  duties  of  Chamber  Clerks,  so  fiar  as  n 
to  basiness  transacted  in  Chambers  by  Ji 
appointed  after  the  commencement  of  this 
shall  be  performed  by  officers  of  the  Court  i 
permanent  Civil  Service  of  the  Crown. 

The  rights  of  officers  attached  to  any  Judge  trans 
to  the  Supreme  Court  on  the  Ist  of  Norember,  187 
preserved  by  s.  77  of  this  Act,  supra. 

This  section  effects  a  considerable  change  in  the  pc 
and  salaries  of  officers  attached  to  the  person  of  a  < 
appointed  after  the  commencement  of  the  Act.     S< 
note  to  section  35  of  the  amending  Act,  where  the 
subject  is  dealt  with.* 

Section  80. — Provisions  as  to  officers  paid  € 

fees. 

Any  existing  officer  attached  to  any  exi 

*  As  to  th*>  officers  attached  to  the  persons  of  the  three  new  Ja 
Appeal,  and  the  new  Chancery  Judge,  aecs.  lo  of  tho  App.  Ju.  AbA 
and  B.  3  of  the  Supreme  Court  of  Judicature  Act,  1877. 
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Court  or  Judge  wliose  jurisdiction,  is  abolished  or   ^  JS!^ 
transferred  by  this  Act,  who  is  paid  out  of  fees, 
and  whose  emoluments  are  affected  by  the  passing 
of  this  Act,  shall  be  entitled  to  prefer  a  claim  to 
the  Treasury ;  and  the  Treasury,  if  it  shall  con- 
oder  his   claim   to  be  established,  shall  have 
power  to  award  to  him  such  sum,  either  by  way 
of  compensation,  or  as  an  addition  to  his  salary, 
as  it  thinks  just,  having  regard  to  the  tenure  of 
office  by  such  officer  and  to  the  other  circum- 
stances of  the  case. 

This  is  one  of  the  transition  clauses  of  this  Act. 
"ExiBtmg,"  ue.  on  the  1st  of  November,  1875  (s.  100 
<^  this  Act,  infra). 

SBcnoN  81. — Doubts  as  to  the  status  of  officers  to 

he  determined  hy  Rule. 

Inhere  a  doubt  exists  as  to  the  position  under 
tluB  Act  of  any  existing  officer  attached  to  any 
existing  Court  or  Judge  affected  by  this  Act,  such 
doubts  may  be  determined  by  Rules  of  Court : 
»^ject  to  this  proviso,  that  such  Rules  of  Court 
ahall  not  alter  the  tenure  of  office,  rank,  pension 
Cif  any),  or  salary  of  such  officer,  or  require  him 
*^  perform  any  duties  other  than  duties  analogous 
^  those  which  he  has  already  performed. 

^his  is  one  of  the  transition  clauses  of  this  Act. 
**  Existing."     See  the  note  to  the  last  section. 

Section  82. — Fowers  of  Commissioners  to 

administer  Oaths. 

^ery  person  who  at  the  commencement  of 


I 
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^t!  aS^    ^^^^  ^^^  shsJl  be  authorised  to  administer 


in  any  of  the  Courts  whose  jurisdiction  is 
transferred  to  the  High  CTourt  of  Justice^  shall 
a  Commissioner  to  administer  oaths  in  all  cai 
and  matters  whatsoever  which  may  from  time 
time  be  depending  in  the  said  High  Court  or  h 
the  Court  of  Appeal.* 

This  is  one  of  the  transition  clauses  of  this  Act. 

By  section  84  all  Commissioners  to  take  oaths  or  affidi 
in  the  Supreme  Courts  are  to  be  appointed  by  the  T 
Chancellor.    As  to  Commissioners'  feeSy  see  the  Sch< 
to  the  Rules  of  the  Supreme  Court  (Costs.)     (See,  Mkii] 
section  77  of  this  Act,  supra,) 

There  were  on  the  1st  of  November,  1875,  about  4,500.; 
persons,  almost  all  of  them  solicitors,  authorised  to  ad*:> 
minister  oaths  in  some  one  or  more  of  the  ten  Goortiy 
whose  jurisdiction  was  transferred  to  the  High  Ooort  of 
Justice  by  section  16  of  this  Act.t 

A  controversy  existed  for  some  time  as  to  whether  eveiy  ': 
person  authorised  to  administer  oaths  in  any  one  .or  mon  ^ 
of  the  transferred  Courts  is  authorised  by  the  present  Act 
to  administer  oaths  in  the  Supreme  Court,  without  any 
rcf^ard  to  the  limits  of  place  named  in  his  original  Oon^ 
misHion.  The  point  on  which  the  controversy  mainly 
Uimed  was  whether  London  Commissioners,  who  only 
exorcised  their  powers  within  ten  miles  of  Serjeants'  Inn 
]{m11  (as  to  Common  Law  Commissions),  or  within  in 
miles  of  Lincoln's  Inn  Hall  (as  to  Chancery  Commis- 
sions),  ure  entitled  to  administer  oaths  outside  those  radii; 
and  whether  Country  Commissioners  can  administer  oaths 
in  England  outside  the  coimty  or  coimties  for  which  they 
were  originally  appointed.  Mr.  Charles  Ford,  in  hi 
'*  Handbook  for  the  Use  of  Commissioners  for  Oaths/ 1 
eonics  (though,  with  some  hesitation,)  to  the  conclusion 
that  all  Commissioners  for  Oaths  appointed  prior  to  the 
1st  of  Xovember,  1875,  are  now  entitled  to  adminiiter 
oaths  irrespective  of  any  limits  of  place  in  England.   This 

*  Ah  to  tho  Ecclesiastical  Courts,  see  the  Bolicitcn'  Act,  b.  IS,  mfr*' 
t  Pago  3.  t  ^^S^  *• 
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on  is  sapported  by  the  language  of  the  present    Act  1878, 
md  the  express  terms  of  the  new  form  of  Com-       *' 
issued  since  the  1st  of  November,  1875,  by  the 
lanoellor,  uader  the  powers  conferred  upon  him  by 
84  of  tliis  Act,  infra. 
lew  form  of  Commission  is  as  follows  : — 
tihe  Bight  Honourable  Hugh  McCalmont,   Baron 
Lord  High  Chancellor  of  (Jreat  Britain,  by  virtue 
£t  passed  in  the  Session  of  Parliament,  holden  in 
th  and  37th  years  of  the  reign  of  Her  present 
',  entitled,   'An   Act  for   the   constitution  of  a 
e  Court,  and  for  other  purposes,  relating  to  the 
dministration  of  Justice  in  England,  and  to  autho- 
transfer  to  the  Appellate  Division  of  such  Supreme 
f  the  Jurisdiction  of  the  Judicial  Conmiittee  of  Her 
r's  Privy  Council,'  and  of  all  other  powers  enabling 
bis  behalf,  do,  by  these  presents,  appoint  A  B,  of 
's  Inn  Fields,  London,  gentleman,  being  a  prac- 
olicitor,  to  be  a  Commissioner  to  administer  oaths 
Supreme  Court  of  Judicatura  in  England  so  long  as 
continue  to  practise  as  a  solicitor. 
«n  under  my  hand  this  [1st]  day  of  [October, 

16  Bules  of  the  Supreme  Court  (Coste),*  "  Commis- 
to  take  oaths  or  affidavits  "  are  entitled  to  charge 
ey  oath,  declaration,  affirmation  and  attestation 
onour,  in  London  or  the  country,"  "  the  sum  of 
ipence/'  As  to  affidavits,  special  allowances  may 
)  at  the  discretion  of  the  taxing-master,  when  there 
ral  deponents  to  be  sworn,  or  it  is  necessary  to  go 
listance  or  to  employ  an  agent. 
word  **oath^'in  the  section  includes  "statutory 
ioiia,"t  As  to  whether  Commissioners  for  Oaths 
»  statutory  declarations,  see  Charles  Ford  on 
in  the  Supreme  Court,"  pp.  7-9. 

:0N  83. — Official  Mefereea  to  he  appointed. 

e  shall  be  attached  to  the  Supreme  Court 
ent  oflficers  to  be  called  Official  Referees, 

da  and  Bole  4.  t  Section  100  of  this  Act»  infra. 


I 
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^B.  w!*'  ^^^  *^®  *^^1  ^^  such  questions  as  shall  under  tiM 
provisions  of  this  Act  be  directed  to  be  tried  lij 
such  Keferees.  The  number  and  the  qiialifioft; 
tions  of  the  persons  to  be  so  appointed  from  tiiM 
to  time,  and  the  tenure  of  their  offices,  shall  be 
determined  by  the  Lord  Chancellor,  with  th| 
concurrence  of  the  Presidents  of  the  DiyisioBl 
of  the  High  Court  of  'Justice,  or  a  majority  of 
them  (of  which  majority  the  Lord  Chief  Justioa 
of  England  shall  be  one),  and  with  the  sanctkn 
of  the  Treasury.  Such  Official  Referees  shall  peN 
form  the  duties  entrusted  to  them  in  such  plaofl^ 
whether  in  London  or  in  the  country,  as  nuf 
from  time  to  time  be  directed  or  authorised  hf 
any  order  of  the  said  High  Court,  or  of  the  Coiilt 
of  Appeal ;  and  all  proper  and  reasonable  travd* 
ling  expenses  incurred  by  them  in  the  dischaige 
of  their  duties  shall  be  paid  by  the  Ti-casury  oat 
of  moneys  to  be  provided  by  Parliament. 

See  sections  56, 57, 58,  59,  of  this  Act,  supra^  and  8. 85  of 
this  Act,  infrOy  and  the  notes  thereto.  See  also  Oite 
XXXVI.,  Kules  2,  5,  SO,  31,  32,  33  and  34,  of  the  Ruki 
of  the  Supreme  Court. 

*'  The  Number."  The  Official  Referees  already  appoinlrf 
are  four  in  number.  '  , 

"  Qualification.'*  The  Official  Referees  already  appoint^ 
are  all  Barristers -at-law.  Mr.  J.  Anderson,  Q.C.,  im 
called  to  the  Bar  on  the  7th  of  June,  1839,  and  becimMi 
Queen's  Counsel  in  1851;  Mr.  G.  M.  Dowdeswell,  Q.C, 
was  called  to  the  Bar  on  the  6th  of  June,  1834,  and  beooai^ 
a  Queen's  Counsel  in  1866;  Mr.  C.  M.  Roupell  wtf 
called  to  the  Bar  on  the  24th  of  January,  1842 ;  and  itr. 
H.  W.  Verey  was  called  to  the  Bar  on  the  9th  of  Jme^ 
1865. 


I 
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As  to  the  hours  of  sitting  of  the  Official  Keferees,  see     Aet  1878, 
Older  LXI.,  Rule  8,  of  the  Supreme  Court  *  ^      _  ":.**• 

As  to  the  distribution  of  business  among  the  Official 
,  Beferees,  see  Order  XXXVI.,  Rules  29b,  29c,  and  29d  of 
1^      the  Rules  of  the  Supreme  Courtf  and  the  notes  thereto. 

By  the  26th  section  of  the  Amending  Act,  the  Lord 

Qiancellor,   with   the   advice  and  consent  of  any   three 

(fudges  of  the  Supreme  Court,  and  with  the  concurrence  of 

^  Treasury,  was  empowered  to  fix  the  fees  to  bo  taken  by 

^y  officer  paid  wholly  or  partly  out  of  the  public  moneys, 

^^  attach^  to  the  Supreme  Court. 

Hy  an  Order  made,  under  the  powers  conferred  by  this 
^^Qoctment,  on  the  24th  of  April,  1877,  it  was  provided 
^at  the  fee  to  be  taken  by  an  Official  Referee  attached 
^  the  Supreme  Court  under  the  provisions  of  the  present 
section,  '^  in  respect  of  all  matters,  questions  or  issues 
'©fcrred  to  him  by  any  order,"  shall  be  "  the  sum  of  £5 
for  the  entire  reference,  irrespective  of  the  time  occupied."! 
payable  in  advattce  by  means  of  a  stamp  affixed  to  the  , 

appointment  paper  or  summons  of  the  Official  Referee. 

^^ere  the  sittings  under  a  reference  are  to  be  held 
elsewhere  than  in  London,  there  must  be  paid,  in  addi- 
^on  to  the  above,  JBI.  lis.  6d.  for  every  night  the  Official 
S^feiee,  and  15s.  for  every  night  the  Official  Referee's 
^©rk,  is  absent  from  London,  together  with  reasonable 
^oste  of  their  locomotion  from  London  and  back. 

A  deposit  on  account  of  expenses  before  proceeding  with 
^'^  reference,  or  at  any  time  during  the  course  thereof, 
^y  be  required,  and  a  m^emorandum  of  it  is  to  be  delivered 
^  the  party  making  the  deposit. 

Where  the  sittings  are  held  elsewhere  than  in  London, 
^plaoe  must  be  provided  to  the  satisfaction  of  the  Official 
^tferee  in  which  the  sittings  may  be  held. 

The  Official  Referees  are  to  conform  to  any  regulations 
^t  may  be  made  from  time  to  time  by  the  Ti-easury  or 
tike  accounting  for  all  fees  and  moneys  received  by  them. 

'Added  by  the  Bules  of  the  Supreme  Court,  Febrary,  1876. 
t  Added  tiy  the  Hulesof  the  Supremo  Court,  Juno,  1876. 
tlhefeeftiiedby  theOzderofthe  let  of  February,  1876,  vas  '*£!.  Is. 
ibr  erery  hour  or  j^rt  of  an  hour.*'    This  was  found  too  dear  for  suitors. 
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Act  1878, 
8.  88. 


Section  84. — Duties,  appointment,  and  ret 
of  officers  of  Supreme  Court. 

Subject  to  the  provisions  in  this  Act  cent 
with  respect  to  existing  oflBicers  of  the  C 
whose  jurisdiction  is  hereby  transferred  t 
Supreme  Court,  there  shall  be  attached  1 
Supreme  Court  such  ofiBicers  as  the  Lord  < 
cellor  with  the  concurrence  of  the  Preside 
the  Divisions  of  the  High  Court  of  Justice,  ( 
major  part  of  them,  of  which  majority  the 
Chief  Justice  of  England  shall  be  one,  and 
the  sanction  of  the  Treasury,  may  from  ti 
time  determine. 

Such  of  the  said  several  oflBcers  respective 
may  be  thought  necessary  or  proper  for  the 
f  ormance  of  any  special  duties,  with  respect  i 
to  the  Supreme  Court  generally,  or  with  r< 
to  the  High  Court  of  Justice  or  the  Coi 
Appeal,  or  with  respect  to  any  one  of  the 
sions  of  the  said  High  Court,  or  with  resp 
any  particular  Judge  or  Judges  of  either  c 
said  Courts,  may,  by  the  same  authority,  anc 
the  like  sanction  as  aforesaid,  be  attached  i 
said  respective  Courts,  Divisions,  and  J 
accordingly. 

All  officers  assigned  to  perform  duties 
respect    to    the    Supreme    Court    general 
attached  to  the  High  Court  of  Justice  or  the 
of  Appeal,  and  all  Commissioners  to  take 
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or  affidavits  in  the  Supreme  Court,  shall  be  ap-    ^^^  ^^'» 

^\     pointed  by  the  Lord  Chancellor.  

All  officers  attached  to  the  Chancery  Division 
of  the  said  High  Court,  who  have  been  heretofore 
appointed  by  the  Master  of  the  Rolls,  shall  con- 
tinue, while  so  attached,  to  be  appointed  by  the 
^ter  of  the  Rolls. 

All  other  oflBcers  attached  to  any  Division  of 
^e  said  High  Court  shall  be  appointed  by  the 
fx^dent  of  thai?  Division. 

All  officers  attached  to  any  Judge  shall  be  ap- 
pointed by  the  Judge  to  whom  they  are  attached. 

-Any  officer  of  the  Supreme  Court  (other  than 
such  officers  attached  to  the  person  of  a  J  udge  as 
tte  hereinbefore  declared  to  be  removable  by  him 
at  his  pleasiure)  may  be  removed  by  the  person 
leaving  the  right  of  appointment  to  the  office 
held  by  him,  with  the  approval  of  the  Lord 
Chancellor,  for  reasons  to  be  assigned  in  the  order 
^f  removal. 

The  authority  of  the  Supreme  Court  over  all 
^^  any  of  its  officers  may  be  exercised  in  and  by 
*'te  said  High  Court  and  the  said  Court  of  Appeal 
'^sj^ectively,  and  also  in  the  case  of  officers  at- 
^<^hed  to  any  Division  of  the  High  Court  by  the 
"*^ident  of  such  Division,  with  respect  to  any 
^^ties  to  be  discharged  by  them  respectively. 

.  See,  as  to  the  provisions  of  this  Act  with  respect  to  exist- 
^%  officers  of  the  Courts,  whose  jurisdiction  is  transferred 
2^.  it  to  the  Supreme  Court,  ss.  77,  78,  80,  81,  and  82  of 
^i%  Act,  rnpra.  Also  see  Order  LX.  of  the  Rules  of  the 
^^^preme  Court. 
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AAt  1878, 
s.  84. 


A8  to  ^^  Commissioners  to  take  Oaths/'  see  seotioos  1 
and  82  of  this  Act,  supra,  and  the  note  to  section  82. 

The  Lord  Chwicellor  will  not  appoint  any  Solicitor 
Commissioner  to  administer  Oaths  unless  he  has  complii 
with  the  following  conditions : — 

(1)  Two  months  prior  to  the  application  to  the  Loo 
Chancellor  he  must  have  given  formal  notice  to  the  B 
gistrar  of  Solicitors,  at  the  Hall  of  the  Incorporated  Le 
Society,  of  his  intention  to  apply  under  the  pieaa 
section  * 

(2)  He  must  obtain  a  certificate  from  two  practifli] 
Barristers,  and  two  practising  Solicitors,  as  to  his  fitm 
for  the  office  of  Commissioner. f 

(3)  He  must  obtain  a  certificate  from  two  householdf 
residing  in  his  district,  that  an  additional  Commissionei 
required  in  the  district,  and  that  he  is  qualified  to  fiU  1 
office.! 

(4)  He  must  have  taken  out  a  practising  certificate  1 
six  years  prior  to  the  date  to  which  he  gives  notice  to  i 
Registrar  of  Solicitors. § 

(5)  He  must  be  in  actual  practice  as  a  Solicitor  at  1 
time  at  which  he  is  appointed  Commissioner,  and  1 
appointment  only  lasts  "so  long  as  he  shall  continue 
practise  as  a  Solicitor."! 

(6)  He  must  present  a  petition  to  the  Lord  ChanoeU 
stating  the  length  of  time  for  which  and  the  place  wh- 
he  has  practised,  and  praying  to  be  appointed  a  Oc 
missioner.^ 

(7)  Tlie  petition  must  be  accompanied  by  a  certific 
from  the  Deputy-Registrar  of  Solicitors,  stating  the  c 
on  which  notice  was  given  to  the  Registrar  of  Solicitor! 

(8)  The  petition  and  certificate  must  be  left  at  i 
office  of  the  Lord  Chancellor's  principal  secretary,  or  w 
the  Lord  Chancellor's  purse-bearer,  at  the  office  in  Qual 
Court. 


t  See  the  form  of  notice,  C.  Ford  on  Oaths  in  tho  Supreme  Coait^ 

t  See  the  form  of  certificate,  lb.  43.  J  lb. 

§  C.  Ford  on  Oaths  in  tho  bupreme  Court,  7,  42,  44. 

II  Sec  the  form  of  Commission,  cited  under  section  82  of  this  J 
supra,  and  C.  Ford  on  Oaths  in  the  Supreme*  Court,  6,  7  and  45. 

f  See  the  form  of  Petition  to  Uie  l^rd  Chancellor  in  C.  Ford's  Oi 
in  the  Supreme  Court,  44. 
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(y)  A  tec  of  £5  must  be  paid  on  the   issuing  of  the     ^^^  ^|J^' 

(AMnmission.*  

(10)  The  Commission  mast  be  left  for  registration  at 
the  Hall  of  the  Incorporated  Law  Society,  Chancery  Lane, 
and  a  further  fee  of  Is.  must  then  be  paid.t 

''Officers  hereinbefore  declared  to  be  removable  at 
phwmre."     See  section  79  of  this  Act^  supra. 

Section  85. — Salaries  and  Pensions  of  officers. 

There  shall  be  paid  to  every  OflBicial  Referee  and 
other  salaried  officer  appointed  in  pursuance  of 
this  A.ct  such  salary  out  of  moneys  to  be  provided 
by  Parliament  as  may  bo  determined  by  the 
Treasury  with  the  concurrence  of  the  Lord  Chan- 
cellor. 

An  officer  attached  to  the  person  of  a  Judge 

shall  not  be  entitled  to  any  pension  or  compensa- 

tkm  in  respect  of   his   retirement  from  or  the 

abolition  of  his  office,  except  so  far  as  he  may  be 

entitled  thereto  independently  of  this  Act  :  but 

every  other  officer  to  be  hereafter  appointed  in 

porsnance  of  this  part  of  this  Act,  and  whose  whole 

time  shall  be  devoted  to  the  duties  of  his  office, 

ahaU  be  deemed  to  be  employed  in  the  permanent 

Civil  Service  of    Her  Majesty,    and    shall    be 

e&titled,  as  such,  to  a  pension  or  compensation 

in  the  same  manner,  and  upon  the  same  terms 

^i  conditions,   as  the    other    permanent    civil 

Wvants  of  Her  Majesty  are  entitled  to  pension 

or  compensation. 


*  Fonns  of  Coirnniiwion,  with  the  imprcsBod  etamp,  aro  sold  at  tho 
Jaknd  Berenne  Office, 
t  23  and  24  Vict.  c.  127,  s.  30. 
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Act  1873,         *' An  officer  at tachc-d  to  the   person  of  a  Judge."    See 
^'  section   79,  supra^   and  as  to  existing  Chamber  Clerks, 

section  35  of  the  Sapreme  Court  of  Judicature  Act,  1875, 
framed  by  the  then  Attorney-General  upon  a  newdanseof 
the  writer. 

**  Permanent  Civil  Servants/'  By  section  79  of  this  Act, 
supra f  the  duties  of  Chamber  Clerks  (other  than  the  existing 
Chamber  Clerks)  shall  be  performed  by  officers  of  the 
Court  in  permanent  Civil  Service  of  the  Crown. 

See  4  and  5  Wm.  IV.  c.  24 ;  22  Vict.  c.  26 ;  and  23 
and  24  Vict.  c.  89,  as  to  compensation  and  allowance. 

Section   86. — Patronage  not   othencise 

provided  for. 

Subject  to  the  provisions  hereinbefore  contaiiiedy 
any  rights  of  patronage  and  other  rights  or  poweX* 
incident  to  any  Court,  or  to  the  office  of  any  Judg^ 
of  any  Court  whose  jurisdiction  is  transfered  to 
the  said  High  Court  of  Justice,  or  to  the  said 
Court  of  Appeal,  in  respect  of  which  rights  of 
patronage  or  other  rights  or  powers  no  provision 
is  or  shall  bo  otlierwise  made  by  or  under  the 
authority  of  this  Act,  shall  be  exercised  as  follows, 
that  is  to  say :    if  incident  to  the  office  of  any 
existing  Judge,  shall  continue  to  be  exercised  by 
such  existing  Judge  during  his  continuance  in 
office  as  a  Judge  of  the  said  High  Court  or  of  the 
Court  of  Appeal,  and  after  the  death,  resignation^ 
or  removal  from  office  of  such  existing  Judge 
shall  be  exercised  in  such  manner  as  Her  Miyesty 
may  by  Sign  Manual  direct. 

This  is  one  of  the  transition  clauses  of  this  Act. 
''  Subject  to  the  provisions  hereinbefore  contained^"  refisn 
to  the  preceding  sections  of  this  part — ^Part  V.— of  the  Act. 
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''Biglitfl    of  patronage."    The   riglits    of  patronage,    Act  1878, 

were  of  appointment,  &c.,  of  existing  Judges  ^ho  are ** L. 

ide  Judges  of  the  Supreme  Court,  are  by  section  11,  supra, 
remain  the  same  as  if  this  Act  had  not  passed. 
"Existing,"  i.e.,  on  the  1st  of  November,  1875  (s.  100 
this  Act,  infra). 

Section  87. — Solicitors  and  Attorneys. 
From  and  after  the  commencement  of  this  Act 
I  persons  admitted  as  Solicitors,  Attorneys,  or 
•octors  of  or  by  law  empowered  to  practise  in 
yConrt,  the  jurisdiction  of  which  is  hereby 
knsferred  to  the  High  Court  of  Justice  or  the 
mrt  of  Appeal,  shall  be  called  *^  Solicitors  of  the 
ipreme  Court,'*  and  shall  be  entitled  to  the  same 
ivileges  and  be  subject  to  the  same  obligations, 
fer  as  circumstances  will  permit,  as  if  this  Act 
d not  passed;  and  all  persons  who  from  time 
time,  if  this  Act  had  not  passed,  would  have 
en  entitled  to  be  admitted  as  Solicitors,  At- 
neys,  or  Proctors  of  or  been  by  law  empowered 
practice  in  any  such  Courts,  shall  be  entitled 
be  admitted  and  to  be  called  "  Solicitors  of  the 
preme  Court,"  and  shall  be  admitted  by  the 
fltejr  of  the  Biolis,  and  shall,  as  far  as  circum- 
Qces  will  permit,  be  entitled  as  such  Solicitors 
the  same  privileges  and  be  subject  to  the  same 
igations  as  if  this  Act  had  not  passed. 
\jdlJ  Solicitors,  Attorneys,  or  Proctors  to  whom 
3  section  applies  shall  be  deemed  to  be  oflGlcers 
the  Supreme  Court ;  and  that  Court,  and  the 
5h  Court  of  Justice,  and  the  Court  of  Appeal 
pectiyelj,  or  any  Division  or  Judge  thereof. 


Aet  1178, 
f .  87. 
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may  exercise  the  same  jurisdiction  in  respect  of 
such  Solicitors  or  Attorneys  as  any  one  of  Her 
Majesty's  Superior  Courts  of  Law  or  Equity  might 
previously  to  the  passing  of  this  Act  have  exer- 
cised in  respect  of  any  Solicitor  or  Attorney 
admitted  to  practise  therein. 

This  is  one  of  the  transition  clauses  of  this  Act. 

The  term  "  Solicitor,"  used  as  a  synonym  for  •'Attorney," 
is  at  least  as  old  as  the  reign  of  Queen  Elizabeth.  In  1674 
we  find  amongst  the  '*  Orders  for  the  Government  of  tbd 
Inns  of  Court "  one  to  the  efiect  that "  if  any  hereafter  ad- 
mitted  in  Court  practise  as  Attorneys  or  SolieitorSfHiejAali' 
be  dismissed  and  expelled  out  of  their  Houses  thereupon."* 
The  term  "  Attorney,"  simply,  is  as  old  as  the  Nomtfft 
Conquest.     Tliere  is,  no  doubt,  some  confusion  in  the  mind» 
of  persons  superficially  acquainted  with  the  use  of  the  lattff 
t^rm  in  the  Ycar^Books  and  other  medisnyal  reporitorieB 
of  legal  lore  between  an  Attorney,  simply,  and  an  Attorney" 
at-Law.     An  Attorney  was  not  a  la^vye^,  but  a  substitute, 
in  the  old  law  books.     A  father  might  appoint  his  son  hiB 
Attorney,  a  wife  her  husband,  a  convent  its  abbot  or  prior; 
the  expression  '•'  appear  by  Attorney  "  meant  simply  the 
substitution  for  the  party  in  tlie  cause  of  another  persoa 
to  act  in  his  "  tuiTi,"  or  stead,  in  his  absence.     This  sense 
of    the   word   "  Attoraey  "  is  still   preserved  in   the  fOr 
pression,  **  Power  of  Attorney"— a  power  to  enable  one 
person  to  represent  another  in  his  absence.     It  is  beside 
the  pui-pose  of  this  book  to  trace  how  Attorneys  eventually 
became  Attoriieys-at-Law.f     The  term  having  been  intro- 
duced originally  in  reference  to  the  Common  Law  Courts 
before  the  Court  of  Chancery  sprang  into  power,  the  new 
expression    "Solicitor"   was  adoptod  in  the  time  of  the 
Tudors  to  denote  an  Attorney-at-Law  who  practised  in  the 
Chancery  Courts.     Tlie  term  "  Solicitor  of  the  Supreme 


♦  Dugdalc's  "  Originos,*'  p.  312. 

t  Any  one  who  udBlicu  to  pursuo  the  subject  "will  find  aU  the  autho- 
rities collected  in  *^  The  Legal  Frofesaion/'  publi^ed  by  Bidgwnjf  169, 
Piccadilly,  London. 


nl'lhr  Soerotai-y  of  O.w  l!ii-L>ii"T.':ir(I  l.iiw  S.icii-ty. 
L  imii^ndiiu'iit  nu  tlic  nDtico  ]i;!{ici-  r^l'  (ln>  IIhusi^  oI' 
s  to  rtiiiody  lliis  iniiission.-  ]l.  1i;h  ^iticL- Ik'OII 
Iv  remedied  by  the  14th  section  of  tlie  Supi'cmo 
Judicature  Act,  1875,  Soc  the  not-o  to  that  Bectiou, 
iolee  and  Regulations  drawn  up  under  the  section, 
iolicitor  can  now  appear  as  a  Proctor  before  Lord 
)  and  other  Ecclesiastical  Judges,  t 
[aster  of  the  Bolls  decided,  in  the  ease  of  In  Jte 
hat,  under  the  present  section,  a  Proctor,  who 
ontinaes  to  take  out  his  Proctor'n  CertiBcatc,  will 
ad  to  be  called  a  "  Solicitor  of  the  Supreme  Court." 
"dship  declined,  however,  to  decide  what  the 
B  privileges  with  rcgnnl  to  practisingasii  Solicitor 
I.  The  Proctor  could,  however,  bo  infim'/trd  as  a 
without  paying  the  £25  duty  ;  xintil  ho  admitted, 
not  be  entitled  to  a  Solicitor's  Certificate.t 
ader  for  striking  Solicitors  off  the  Holl  was  thus 
y  Lord  Coleridge,  C.J.,  and  the  Common  Pleas 
,  in  a  case  which  came  before  them  shortlv  after 
nenoement  of  the  Supreme  Court  of  Judicature 

ir  that  the  names  should  be  struck  off  tlie  existing 
Attorneys  now  in  the  custody  of  the  Master  of  the 
tod  iurtner  order,  if  a  register  of  Solicitors  of 
■eme  Court  has  been  formed  under  the  Judicature 
73,  1875,  then  that  the  names  be  struck  ofF  such 
and  if   there  be  no  such   legisb^r,   that    the 

wu  coiuiidered  to  bo  thnt  no  person  could 


Aet  1878, 
■.  87. 
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names  should  not  be  entered  on  it  when  foimed,  and  thii 
notice  of  this  order  be  given  to  the  Master  of  the  Rolls."* 

The  Clerk  of  the  Petty  Bag  has  the  custody  and  cm 
of  the  rolls  or  books  wherein  persons  are  enrdled  ai 
Solicitors  of  th^  Supremo  Court,  and  is  the  proper  offieor 
for  filing  all  affidavits  and  enrolling  and  registering  lU 
contracts  or  articles  and  assignments  of  articies  relating  to 
the  admission  of  Solicitors  of  the  Supreme  Court ;  and  Jui 
the  custody  of  all  books,  affidavits  and  documents  relating  to 
Attorneys  or  Solicitors,  which  were  formerly  in  tke 
custody  of  the  late  several  Courts  of  Law  at  Weistminstv. 

All  orders  for  striking  any  Solicitor  off  the  Boll,  or  for 
any  other  purpose  involving  any  alteration  in,  or  additioi 
to,  the  Roll  of  Solicitors  of  the  Supreme  Court,  arefiki 
with  tho  Clerk  of  the  Petty  Bag.  The  Clerk  of  the  Petty 
Bug  makes  such  entry  on,  or  alteration  of,  the  BollasiniJ 
be  directed  by  the  order,  and  informs  ^e  Registrar  w 
Solicitors  of  it. 


PART   VI. 
Jurisdiction  of  Infebiob  Coubts. 

Section  88. — Foicer  hy  Order  in  Council  to 
confer  jurisdiction  on  Inferior  Courts. 

It  shall  be  lawful  for  Her  Majesty  from  time 
to  time  by  Order  in  Council  to  confer  on  any 
Inferior  Court  of  civil  jurisdiction  the  same  juiiB- 
diction  in  Equity  and  in  Admiralty,  respectively, 
as  any  County  Court  now  has,  or  may  hereafter 
have ;  and  such  jurisdiction,  if  and  when  conferred, 
shall  be  exercised  in  the  manner  by  this  Act 
directed. 

The  expression  "  any  Inferior  Court  of  civil  jurisdio- 
tion"  would  include  such  Courts  as  the  Lord  Mayor's  Court, 

*  Sec  now,  as  to  tho  RoU  of  Solicitort,  the  Rnlefl  and  RfegulAtknt 
made  under  section  1 1  of  the  Amending  Act,  and  the  note  to  tiiat  tftfttilM. 
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Brd  Hundred  Court  of  Record,  and  the  Faasage 
LWerpool.*  The  section,  however,  would  emhrace 
ft  inferior  jurisdiction  which  are  not  Courts  uf 
The  Acts  which  confer  Equity  Jurisdiction  on 
Courts  are  the  28  and  29  Vict.  c.  99;  30  and  31 
142.  The  Acts  which  confer  on  County  Courts 
ty  Jurisdiction  are  the  31  and  32  Viet.  c.  71,  and 
J3  Vict.  0.  51.  The  most  recent  enactment  is  the 
Courts  Act,  1875  (38  and  39  Vict.  c.  50).  See, 
■  new  County  Court  Rules  [1875]. 
ction  45  of  this  Act,  tuprn,  appeals  from  County 
ire  to  be  brought  to  Divisional  Courts  of  the  High 
r  Justice,  instead  of  being  brought  to  four  or  five 
Kipellate  tribunals. 

nirther,  as  to  County  Courts,  the  notes  to  that 
md  to  section  67  of  this  Act,  niipra. 

IS  89. — Powers  of  Inferior  Courls  having 
Equity  and  Admiralty  jurisdiction. 
ry  Inferior  Court  which  now  has  or  which 
fter  the  passing  of  this  Act  have  jurisdic- 
.  Equity,  or  at  I^aw  and  in  Equity,  and  in 
alty  respectively,  shall,  as  regai"ds  all  causes 
m  within  its  jm-isdiction  for  the  time  being, 
power  to  grant,  and  shall  grant  in  any 
iing  before  such  Court,  such  relief,  redress, 
ledy,  or  combination  of  remedies,  either 
te  or  conditional,  and  shall  in  every  such 
3ing  give  such  and  the  like  effect  to  every 
I  of  defence  or  counterclaim,  equitable  or 
subject  to  the  provision  next  hereinafter 

Jajlii,  Q.C.,  the  leamtxl  Asacssur  of  the  PaHaign  Court  at 
,  foond  tbii  Mction  useless  fur  tliu  jmrpoae  oi  reforming  the 
of  his  Court;  he  has  b^  a  few  cleverly-drawn  Hiilca  (which 
sad,  iHfra),  auimilsted  it,  not  to  the  pmccdcro  at  tho  CViiuity 
t  far  th&t  of  the  Siiprmt  Ctiiirt. 
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Aot  iws,    contained),  in  as  full  and  ample  a  maimer 

might  and  ought  to  bo  done  in  the  like  case 

tho  High  Court  of  Justice. 

The  Judicature  Commission  thus  expatiates,  in  its 
Repoii,*  on  the  evils  of  the  old  system  in  County  Cooiis 

"  The  present    state    of  the    Coimty   Courts   may 
appropriately  referred  to  as  exhibiting  the  strange 
ingof  a  system  of  separate*  jurisdictions,  even  when 
by  the  sume  Court. 

"  Tho  County  Court  has  jurisdiction  in  Common  Ltfl 
cases,  up  to  £50  in  contracts,  and  to  £10  in  torts.  ItV 
also  equitable  jurisdiction  in  certain  cases  when  theTsIne. 
the  property  in  dispute  docs  not  exceed  £500,  and  in' 
least  one  of  such  cases,  namely,  an  administration  smt^ 
is  now  competent  for  any  County  Court  Judge  to  re 
tlie  prosecution  of  actions  brought  by  creditors  in  any  of  Ik 
Superior  Courts  of  Common  Law.  By  an  Act  of  Paruamail 
of  last  session  some  of  the  County  Courts  have  also  besi 
invested  with  Admiralty  jurisdiction  in  a  large  class  of  oaaoj 
where  tlie  amount  in  dispute  does  not  exceed,  in  some  otM 
£150,  and  in  others  £300.  There  is  an  appealin  eachclflttQl 
cases,  within  certain  limits,  to  a  Court  of  Common  LciS 
to  the  Court  of  Chancery,  or  to  the  Court  of  AdminHy 
But  these  jurisdictions,  though  conferred  on  the  same  (knafi 
and  the  same  Judge,  still  remain  (like  the  Common  Lai 
and  Equity  sides  of  the  old  Court  of  Exchequer)  quite  dii 
tinct  and  separate.  The  Judge  has  no  power  to  m^ipmiKtH 
in  one  and  the  same  suit  any  combination  of  the  difiena) 
remedies  which  belong  to  his  three  jurisdictions,  howe?Bl 
convenient  or  appropriate  such  redress  may  be.  That  OIK 
only  be  accomplished,  under  tho  County  Court  systenii  b] 
three  distinct  suits  brought  in  the  same  Court  ajid  bdBoB 
the  same  Judge,  carried  on  under  three  different  forms  €( 
procedure,  and  controlled  by  three  different  Coorti  H 
Appeal.  In  this  case,  therefore,  although  we  appear- at  ibf 
sight  to  have  obtained  the  great  desideratum,  whieli  Af 
Common  Law  Commissioners  call  '  the  conaoIidBtion  d 
all  the  elements  of  a  complete  remedy  in  the  same  GaaH^' 

•  P.  8. 
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ihat  remedy  can  only  be  had  in  three  separate  stuta,     Aet  1S73, 
I  u  equally  great."  *' 

9ry  ground  of  defence  or  coimterclaim  equitable  or 

See  section  24  of  this  Act,  supra. 
object  of  PartVI,  is  to  enoblo  inferior  Courts  within 
cal  and  limited  juriBdictions,  to  give  the  same  com- 
lief  to  their  suitors,  mutdtis  mutandia,  as  the  Supreme 
within  its  wide  sphere.     This  seems  all  the  more 

Snow  that  the  appeals  from  County  Courts  and 
er  "  Inferior  Courts  lie,  under  a.  45  of  this  Act, 
to  the  High  Court  of  Justice. 
practice  below  is  pro  triiilo,  assimilated  to  (hnt  above 
new  CountyCourt  Rules  [1870],  many  of  which  are 
verbatim  from  the  Rules  of  the  Supreme  Court.* 
iN  90. — Counterclaims  in  Inferior  Courtu, 

and  traiisfers  th-ercfrom. 
ere  in  any  proceeding  before  auy  such  In- 

Court  any  defence  or  counterclaim  of  the 
lant  involves  matter  beyond  the  jurisdiction 

Court,  such  defence  or  counterclaim  shall 
ffect  the  competenco  or  the  duty  of  the 

to  dispose  of  the  whole  matter  in  contro- 

80  far  as  relates  to  the  demand  of  the 
ifiF  and  the  defence  tliereto,  hut  no  i-cHef 
ling  that  which  the  Court  has  jurisdiction 
ministcT  shall  be   given  to  the  defendant 

any  such  counterclaim  :  Provided  always, 
1  such  case  it  shall  be  lawful  for  the  High 
,  or  any  Division  or  Judge  thereof,  if  it  ehal! 
nght  fit,  on  the  application  of  any  party  to 
oceeding,t  to  order  that  thewholc  proceeding 
nsferred  from  such   Inferior  Court  to  the 

Pollodi'a  aod   Heywood'a  County  Cuurt  Practitos,  cLt.J  undic 

the  present  Act,  ivpra. 

nminoiu.     Cm's  Chamber  Pnclicc,  130. 
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High  Court,  or  to  any  Division  thereof ;  and  in 
'  such  ease  the  record  in  such  proceeding  shall  be 
transmitted  by  the  Registrar,  or  other  proper 
oflBcer,  of  the  Inferior  Court  to  the  said  High 
Court ;  and  the  same  shall  thenceforth  be  con- 
tinued and  prosecuted  in  the  said  High  Court  as 
if  it  had  been  originally  commenced  therein. 

The  method  by  which  proceedings  will  be  removed,  is 
described  in  Order  XX.  of  the  new  County  Court 
Eules  [1875]. 

By  Ilule  7  of  Order  XX.  of  those  Kules,  "  where  any 
order  is  made  by  the  High  Court  or  any  Division  or  Judge 
thereof  for  the  transfer  oi  any  proceedings  from  the  County 
Court  to  the  High  Court  under  the  90th  section  of  the 
Supreme  Court  of  Judicature  Act,  1873,  or  under  section 
3  of  the  County  Courts  Act,  1865,  then,  subject  to  sudi 
order,  the  record  in  such  proceeding  shall  be  transmitted 
by  the  Registrar  in  the  following  manner  : — The  B^s- 
trar  shall  make  and  certify  under  his  hand,  office  copies  of 
all  entries  of  record  in  the  books  of  the  Court,  and  shall 
forthwith  transmit  by  post  or  otherwise  such  copies,  to- 
gether with  all  such  documents  as  shall  have  been  filed  in 
the  action  to  the  proper  officer  of  the  High  Court.  Such 
copies  and  the  cost  of  transmission  shall  be  paid  for  by  the 
party  on  whose  application  the  transfer  has  been  made, 
and  the  Registrar  may  require  a  deposit  of  the  costs  of 
making  such  copies  and  transmission,  before  TnalriTig  or 
transmitting  the  same." 

By  Order  XXXIII.,  Hvle  19,  of  the  same  Kules, "  where 
an  Admiralty  action  is  transferred  to  the  High  Court  of 
Justice  by  order  thereof,  the  Bcgistrar  of  the  Court,  upon 
the  service  of  the  order  of  transfer,  shall  send  by  post  the 
proceedings  to  the  proper  officer  of  such  Court." 

By  Rule  20  of  the  same  Order,  *'  where  a  Court  orders 
the  transfer  of  an  action  to  the  High  Court  of  Justice  or 
to  another  Court,  the  Registrar  shall  send  by  post  the 
order,  together  with  the  proceedings,  to  the  Registrar  of 
the  High  Court  of  Justice  or  to  the  CoUrt  to  which  it  is 
transferred." 
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By  Eule  29  of  the  same  Order—"  Where  the  vessel  has  Aet  1878, 
been  arrested  or  has  been  seized  under  a  warrant  of  exe-  *' 
cation^  and  the  sale  of  the  vessel  has  been  ordered  to  be 
transferred  to  the  High  Court  of  Justice,  the  vessel  shall 
be  retained  by  the  High  BtdlifF  until  the  Marshal  shall, 
by  order  of  the  High  Court  of  Justice,  take  possession 
thereof/' 

By  Bule  30  of  the  same  Order — **  A  solicitor  desiring 
that  the  sale  of  any  vessel  or  property  should  be  conducted 
in  the  High  Court  of  Justice,  may  at  any  time  after  judg- 
ment give  security  to  the  amount  of  £10,  and  deliver  to 
the  Registrar  an  application  for  an  order  for  the  transfer 
of  the  proceedings  for  sale  to  the  said  Court." 

By  Rule  31  of  the  same  Order — "  The  Registrar  shall 
transmit  such  application  to  the  Judge  for  his  order 
thereon^  if  the  Court  be  not  sitting,  and  shall  in  any  case 
certify  on  the  application  that  the  security  for  costs  has 
been  given." 

Provision  is  also  made  by  Order  XX.,  Rule  5,  of  the  new 
(County  Court)  Rules  for  the  transfer  of  Clumcery  suits 
to  the  Chancery  Division,  by  the  Coimty  Court  Judge  : — 

''If  during  the  progress  of  any  action  upon  any 
claim  or  title,  or  to  obtain  any  relief,  remedy,  or  re- 
dress which  might  respectively  before  the  1st  November, 
1875,  have  been  the  subject  of  a  plaint  or  petition  in 
equity,  it  shall  be  made  to  appear  that  the  subject-matter 
of  the  plaintiff's  claim  exceeds  the  amount  to  which  the 
jurisdiction  of  the  Court   is  limited,   the  Judge,   if  re- 

rited,  may  forthwith  make  an  order  for  the  transfer  of 
action  to  the  Chancery  Division  of  the  High  Court  of 
Justice,  but  if  not  so  requested  the  order  ^all  not  be 
made  before  fifteen  days  at  least ;  and  the  Registrar  shall 
make  and  file  a  copy  of  such  order,  and  shall  transmit  the 
cider  by  post,  or  otherwise,  to  the  proper  officer  of  the 
Chancery  Division  of  the  High  Court  of  Justice,  and  shall 
also  send  notice,  by  post  or  otherwise,  of  the  fact  to  all 
parties  and  persons  entitled  to  be  served  with  a  copy  of 
the  order/'* 

*  See  the  2S  and  29  Yict.  c.  99,  s.  9,  and  compare  the  converso 
pcooeM  of  transferrmg  a  Chanoery  suit  to  the  Ooonty  Court  tinder  a.  8 
of  tlio  OoKuAy  Gouita  Act,  1867,  cited  under  section  67  of  this  Act, 

14 


210         SUPREME  COUBT  OF  JTJBIGATUBE  ACTy   1878. 
A«t  1878, 

•-  ^      Section  Ql.-^Bules  of  Law  to  apply  to  Inferior 

Courts. 

The  several  Eules  of  liaw  enacted  and  dedaied 
by  this  Act  shall  be  in  force  and  receive  effect  in 
all  Courts  whatsoever  in  England,  so  far  as  the 
matters  to  which  such  Bides  relate  shall  be 
respectively  cognizable  by  such  Courts.  . 

As  section  24  of  this  Act  is  expressly  limited  to  flie 
'^causes  and  matters  commenced  in  the  High  Court  of 
Justice/'  and  the  preamble  to  s.  25  recites  as  a  reaaoa 
for  the  rules  which  it  lays  down,  the  expediency  of  takinff 
advantage  of  the  union  of  the  Superior  Courts  to  amebd 
the  law,  it  might  (hut  for  the  present  section)  have  been 
contended,  especially  in  view  of  the  provisions  of  this  part 
of  the  Act,  that  the  24th  and  25th  sections  only  applied  to 
the  Supreme  Court.  Much  inconvenience  mignt  have 
resulted  from  the  law  being  differently  interpreted  by 
different  tribunals. 


PART  vn. 

Miscellaneous  Pkovisions. 

Section  92. — Transfer  of  Books  and  JPapers  to 

Swpreme  Court. 

All  books,  documents,  papers,  and  chattels  in 
the  possession  of  any  Court,  the  jurisdiction  of 
•which  is  hereby  transferred  to  the  High  Court 
of  Justice  or  to  the  Court  of  Appeal,  or  of  any 
officer  or  person  attached  to  any  such  Court,  as 
such  officer,  or  by  reason  of  his  being  so  attachedl, 
shall  be  transferred  to  the  Suprane  Court,  and 
shaU  be  dealt  with  by  such  officer  or  person  in 
such  manner  as  the  High  Court  of  Justice  or  the 
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Court  of  Appeal  may  by  order  direct ;  and  any    A«t  mt, 
person  failing  to  comply  with  any  order  made  foB  • 

the  purpose  of  giving  effect  to  this  section  shall 
be  guilty  of  a  contempt  of  the  Supreme  Court. 

This  is  one  of  the  transition  clauses  of  this  Act. 

This  section  wonld  apply  to^  e,g.,  the  debt  attachment 
book  mentioned  in  section  66  of  the  Common  Law  Fro- 
oedore  Act,  1854,  and  again  in  Order  XLV.,  Rule  9,  of  the 
Bules  of  the  Supreme  Court. 

Section  93. — Saving  as  to  Circuits,  Sfc. 

This  Act,  except  as  herein  is  expressly  directed, 
shall  not,  unless  or  until  other  Commissions  are 
issued  in  pursuance  thereof,  affect  the  Circuits  of 
the  Judges  or  the  issue  of  any  Commissions  of 
Assize,  Nisi  Prius,  Oyer  and  Terminer,  Gaol 
Delivery,  or  other  Commissions  for  the  discharge 
of  civil  or  criminal  business  on  Circuit  or  other- 
wise, or  any  patronage  vested  in  any  Judges  going 
Circuit,  or  the  position,  salaries  or  duties  of  any 
officers  transferred  to  the  Supreme  Court  who  are 
now  officers  of  the  Superior  Courts  of  Common 
Law,  and  who  perform  duties  in  relation  to  either 
the  civil  or  criminal  business  transacted  on 
Circuit. 

The  words  "  except  as  herein  is  expressly  directed"  refer 
to  section  68,  subsection  (2)  «w/?m,  now  repealed  by 
section  33  and  the  second  Schedule  to  the  Amending 
Act.  Section  23  of  the  Amending  Act  contains  elaborate 
provisions  for  the  regulation  of  Circuits.  See  also  sections 
26,  29,  and  37  of  this  Act,  supra,  and  the  Order  in 
Ccmncil  as  to  Oircuits,  made  under  section  23  of  the 
Amending  Act  on  February  Sth,  1876.     See,  also,  the 


Aet  1878, 
f.  98. 
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Winter  Assizes  Act,  1876  (39  &  40  Vict.  c.  67),  and  the 
Orders  in  Council  of  the  23rd  of  October,  1876,  made 
under  it. 

As  to  "  patronage  "  vested  in  Judges,  see  sections  11 
and  86  of  this  Act,  svpra,^ 


Section  94. — Saving  cts  to  Lord  Chancellor. 

This  Act,  except  so  far  as  lierein  is  expressly 
directed,  shall  not  affect  the  office  or  position  of 
Lord  Chancellor;  and  the  officers  of  the  Lord 
Chancellor  shall  continue  attached  to  him  in  the 
same  manner  as  if  this  Act  had  not  passed ;  and 
all  duties,  which  any  officer  of  the  Court  of 
Chancery  may  now  he  required  to  perform  in  aid 
of  any  duty  whatsoever  of  the  Lord  Chancellor, 
may  in  like  manner  he  required  to  be  performed 
by  such  officer  when  transferred  to  the  Supreme 
Court,  and  by  his  successors. 

This  is  one  of  the  transition  clauses  of  this  Act. 

"  Except  so  far  as  herein  is  expressly  directed/'  appears 
to  x)oint  to  the  adjustment  of  the  position  of  the  liord 
Chancellor  in  the  High  Court  and  Court  of  Appeal  as 
originally  planned  by  this  Act.  The  Lord  Chancellor  is 
President  of  the  Court  of  Appeal  (s.  6  of  the  Act  of  1875), 
and  of  the  Chancery  Division  of  the  High  Court  (^s.  31  of 
this  Act,  supra). 

Query. — Is  he  President  also  of  the  High  Court  ?  (See 
and  compare  s.  5  of  this  Act,  supra,  and  s.  3  of  the  Act 
of  1875). 

"Lord  Chancellor"  includes  "Lord  Keeper  of  the 
Great  Seal"  (s.  100  of  this  Act,  infra). 

As  to  the  transfer  of  officers  to  the  Supreme  Court,  see 
s.  77  of  this  Act,  supra. 

*  Allusion  is  probably  here  more  particularly  made  to  the  appointment 
of  Bevifdn^  Barristers  by  the  Senior  Judge  on  Circuit,  aa  to  which,  ace 
the  Order  in  Council  of  27th  June,  1876. 
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Section  95. — Saving  as   to    Chancellor  of       ^%^d5,^' 

Lancaster. 

This  Act,  except  so  far  as  is  herein  expressly 
directed,  shall  not  affect  the  offices,  position,  or 
functions  of  the  Chancellor  of  the  County  Pala- 
tine of  Lancaster. 

The  words,  ^'except  so  far  as  is  herein  expressly 
directed,"  refer  to  section  78  of  the  present  Act,  supra. 

The  "  Chancellor  of  the  County  Palatine  of  liancaster  " 
is  better  known  as  the  '^  Chancellor  of  the  Duchy  of  Lan- 
caster." In  subsection  (2)  of  section  18,  and  in  section 
78  of  this  Act,  supra,  the  two  titles  are  combined  : — "Chan- 
cellor of  the  Duchy  and  County  Palatine  of  Lancaster." 
The  distinction  between  the  Duchy  and  the  County  Pala- 
tine of  Lancaster  Ues  chiefly  in  this : — that  the  Duchy  is 
not  confined,  like  the  County  Palatine,  to  the  County  of 
Lancaster,  but  includes  bits  of  territory,  generally  called 
•*  Duchy  Liberties,"  in  yarious  other  parts  of  England. 
Of  these  bits  the  best  known  is  the  district  of  the  Savoy, 
adjoining  the  Strand,  and  including  "  Lancaster  Place," 
Waterloo  Bridge,  where  the  OiEce  of  the  Duchy  of 
Lancaster  and  the  Duchy  Chamber  are  situate.  The 
Coianty  of  Lancaster  was  erected  into  a  Palatinate  in 
fayoor  of  Henry,  Earl,  and  afterwards  the  first  Duke 
of  Lancaster.  The  charter  was,  however,  only  for  his 
life,  and  ceased  with  his  death.  The  Chancery  of  the 
County  Palatine  owes  its  origin  to  King  Edward  III., 
who  created  it  in  favour  of  his  younger  son,  the  famous 
John  of  Gaunt,  who  married  Blanche,  the  daughter  and 
heiress  of  Henry,  Duke  of  Lancaster.  Edward  III.  gave 
him  the  power  of  executing  writs  within  the  County 
Palatine.  The  grant  was  only  for  his  Ufe,  but  was  ex- 
tended by  charter,  with  the  consent  of  Parliament,  to  his 
heirs  male  in  the  13th  year  of  King  Richard  II.  The 
Duchy  of  Lancaster  and  the  Crown  of  England  became 
imited  in  the  person  of  Henry  Bolingbroke,  son  of  John 
of  Gbunt  and  Blanche,  Duchess  of  Lancaster.  It  is  said 
byPalleyn,in  his  '' Etymological  Compendium,"  that  the 
Dacby  Court  owes  its  origin  to  Henry  Bolingbroke : — 
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Act  1878,     '^  Possessing  the  Duchy  in  right  of  his  mother,  and  imari* 
*'  ning  his  right  to  it  better  than  his  right  to  the  GrowB|  M 

resolved  to  secure  the  Duchy  by  separating  it  from  ihe 
Crown,  which  being  effected,  he  erected  this  Court  for  ill 
use,  wherein  all  matters  of  law  and  equity  belonging  to  tha 
Duchy  or  County  Palatine  of  Lancaster  are  heard  and 
decided  by  the  Chancellor  thereof  **  At  the  instancei  how- 
over,  of  Edward  lY.,  on  the  plea  that  the  title  and  estata 
were  forfeited  by  attainder,  an  Act  of  Parliament  was 
passed  by  which  the  estates  were  appropriated  to  tha 
Crown.  Ilenry  YII.  again  separated  the  Duchy  from  tha 
Crown  and  vested  it  in  himself  and  his  heirs  for  ever,  and 
it  has  continued  in  the  King  or  Queen  of  England  for  the 
time  being  ever  since,  but  as  distinct  from  the  Grown. 

The  Duchy  Court  has  not  sat  for  thirty  years.  Iti 
chief  function  is  as  a  Cotirt  of  Revenue,  like  the  Excheqnai 
and  its  jurisdiction  extends  over  the  whole  of  the  Duchy, 
and  is  not  confined  to  the  County  Palatine.  The  Chan- 
cellor is  the  sole  Judge,  but  is  generally  aided  by  a  legal 
assessor.  Mr.  H.  TV.  Wcot,  Q.C.,  Recorder  of  ManchestaTi 
is  the  Attomey-Grencral  of  the  Duchy. 

The  office  of  Queen's  Attorney  and  Serjeant  within  the 
County  Palatine  is  vacant,*  there  being  an  impresaioDi 
which  the  writer  submits  is  erroneous,  that  the  office  ii 
abolished.  It  is  not  mentioned  in  the  78th  section  of  thiB 
Act,  and  was  evidently  attached,  not  to  the  late  Court  of 
Common  Pleas  at  Lancaster,  but  to  the  County  Palatine 
itself.  The  County  Palatine  is,  no  doubt,  put  an  end  to 
by  s.  99  of  this  Act,  uifra,  "  as  far  as  respects  the  issue  of 
Commissions  of  Assize  or  other  like  Commissions  ; "  "but 
not  further  or  otherwise."  The  Court  of  Chancery  of  the 
County  Palatine  of  Lancaster  is  unaffected  by  the  Supreme 
Court  of  Judicature  Acts,  nothing  being  said  about  it ;  and 
why  not,  then,  the  office  of  Queen's  Attorney  and  Ser- 
jeant ?  lie  has  still  functions  to  perform  in  connection  wiih 
that  Court,  and  on  Circuit  in  Lancashire  he  has  precedence 
over  all  other  members  of  tlic  Bar.  The  78tJi  section  of 
this  Act  saves  only  existing  Queen's  Counsel  of  the  Countr 
Palatine.  The  presumption  is  that  no  more  Queen  8 
Connsel  of  the  County  Palatine  can  be  created,  but  no 

•  October,  1877. 
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«Kh distinction  is  made  as  regards  any  *'  existing  "  Qaeen's    Aet  1879, 
AMamej  and  Serjeant.     There  can,  therefore^  be  no  reason       ** 
fir  bolding  that  the  office  was  saved  during  ^e  life  of  Ibe 
Mb  Mr.  fickering,  Q.C.,  the  '^  existing ''  holder  of  it  at 
Ae  OGmmencement  of  this  Act,  but  ceased  upon  his  death. 

He  ordinary  jurisdiction  of  the  Chancery  of  the  County 
Matine  over  persons  and  property,  where  either  is  within 
Ae  County  Palatine,  is  precisely  similar  to  that  exercised 
kj  the  Chancery  Division  of  the  High  Court  of  Justice 
oror  persons  and  property  in  other  parts  of  England. 
Hie  Chancery  Division  of  the  High  Court  in  some  cases 
aiercises  a  concurrent  jurisdiction,  but  when  both  the 
labject  of  the  suit  and  the  residence  of  the  parties  litigant 
«•  within  the  County  Palatine^  the  jurisdiction  of  the 
duncery  of  the  County  Palatine  is  exclusive,* 

The  statutory  jurisdiction  of  the  Court  arises  principally 
aler  the  13  and  14  Yict.  c.  43,  and  the  17  and  18  Yict. 

The  old  General  Rules  and  Orders  made  under  those 
Acts  will  be  found  in  Winstanley's  useful  treatise  on 
•The  Chancery  of  the  County  Palatine  of  Lancaster." 

An  entirely  new  set  of  General  Rules  and  Orders  was, 
Wever,  issued  by  the  Right  lion.  Thomas  Edward 
li^loTy  the  present  Chancellor  of  the  Duchy  and  County 
Puatine  of  Lancaster,  with  the  advice  and  conse^it  of 
lord  Justice  James  and  Mr.  Little,  the  Yice-Chancellor 
rf  the  County  Palatine,  on  the  12th  of  December,  1876, 
nder  the  powers  conferred  by  the  two  statutes  already 
leferred  to.t  The  new  General  Riiles  and  Orders  came 
into  operation  on  the  1st  of  January,  1877.§ 

Tlie  new  General  Rules  and  Oiders  of  the  Court  of 
Chancery  of  the  County  Palatine  are  peculiarly  interest- 
ing as  demonstrating  conclusively  the  flexibility  of  the 
axim  of  the  Supreme  Court,  and  their  adaptability  to  the 
In&rior  Courts. 


*  Stmetkmm  y.  Toutuiall,  Gary,  80 ;  TFUhughbyY.  Brearion,  Gary,  83, 
^'ySt^ard  V.  SM^rrington,  Gary,  116;  Price  v.  Zlot^df  Gary,  139; 
^(■fay  T.  Green,  Gory,  155  ;  Davie  ▼.  Dawie,  Finch,  461. 

•  See  alio,  11  Geo.  IV.  and  1  Wm.  IV.  c.  86,  and2  Wm.  IV.  c.  38. 

:  13  and  14  Vict.  c.  43,  and  17  and  18  Vict  c.  89. 

iQider  LVI.  of  the  new  General  Bules and  Oxders  of  the  Gonrt  of 
<4iioiij  of  the  Ckycntj  Paktiii&eu 
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'  (m"'         With  the  exception  (1)  of  the  omiaaion  ofalltheBoledof 
''  the  Supreme  Court  rolatiDg  exclusively  to  actioBS  in  the 

Common  Lav  DiviaioQa — to  the  actions  in  the  Probate, 
Divorce  and  Admiralty  Division,  or  to  District  Registries 
of  the  Supreme  Court ;  (2)  of  the  insertion  hero  and 
there  of  a.  few  new  Kules.  and  (3)  of  the  substitution  of  the 
words  "  the  Vice-Chancellor  "  for  "  a  Judge,"  "Court  "for 
"  High  Court,"  and  the  "  Chancellor  "  for  the  "  Lord 
Chancellor,"  the  framers  of  the  new  General  Rules  and 
Orders  of  Uie  Court  of  Chancery  of  the  County  Palatiae 
have  been  able  to  reproduce,  won!  for  word,  the  language 
of  the  Rules  of  the  Supreme  Court,  including  those  issued 
down  to  the  Ist  of  December,  1877. 

The  new  General  Rules  and  Orders  are  edited  by  Mr. 
R.  G.  Marsden,  and  may  be  obtained  at  any  of  the  Dis- 
trict Registries  of  the  Court. 

I'he  following  ta-bular  analysis,  prepared  by  the  writer, 
of  the  method  of  adapting  the  first  six  Rules  of  the  Supreme 
Court,  pursued  by  the  framersof  the  CountyPalatine  Rules, 
may  not  be  uninteresting. 


•^"cSKT 
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L 

Rutol. 

jra. 
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Portions  of  Order 
omitted. 


Rnlea 
Rule  7. 


Nil. 


T. 


Role  4. 

Rale  9. 

Rale  10. 

Role  11. 
"  Other  than  a  Probate 

action,"  in  Role  1. 
"  Where  a  defendant 
neither  reaidea  nor 
carries  on  bnsineas 
within  the  District  ont 
of  the  Regiatry  where- 
of a  writ  of  stunmons 
isissaed,"inRale2. 
"In  the  manner  in 
which  cansea  are  now 
dittingniahed  in  anch 
last-mentioned  oanse 
books,"  in  Role  8. 


jm. 


Snbstitiited  terms. 


**  Or  the  '^Hoe-Chancel- 
lor."  for  "or  a  Judge," 


in 


holel. 


"Within  the  District 
from  the  Registry 
whereof  the  writ  of 
Bommons  shall  have 
issaed,  or  in  cane  his 
place  of  bnsiness 
shall  not  be  within 
each  District  then," 
for  "and  also  if  fads 

Klaoe  of  bnsiness  shall 
e  more  than  3  miles 
flrom  Temple  Bar,"  in 
Rale  1. 

"  Within  the  District," 
for  "which  shall  not 
be  more  than  3  miles 
from  Temple  Bar,"  in 
Rolel. 

"  Not  with  in  the  District 
fh>m  the  Registry 
whereof  the  writ  of 
summons  shall  have  is- 
sued thffii,"  for  more 
than  3  miles  from 
TempleBar,"in  Rule  2. 


"  The  defendant  do 
cause  an  appearance 
to  be  entered  at  the 
District  Registry  out 
of  which  the  writ  of 
summons  shall  have 
been  issued,"  for 
'*  such  defendant  may 
cause  an  appearance 
to  be  entered  at  his 
option  either  in  the 
District  Reffistry  or 
the  London  Office,"  in 
Rule  2. 

"  District  Registrar."  for 
"proper  officer,"  in 
RuIm  6,  7,  and  8 ;  also 
for  "the  Clerks  of 
Records  and  Writs  in 
the    Court   of  Ohan- 


cexy,"  in  Rule  8. 


"District  Registrar," 
for  "  proper  officer," 
in  Rule  I. 


New 
Rules. 


Aet  1878, 
B.  96. 


iru. 


yu. 


NU, 


jra. 
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1.  96. 


It  will  be  observed  that  fhe  first  six  orders  Iiave  been 
adopted  without  the  insertion  of  a  sinrie  newKule.  The 
first  new  Knle  occurs  in  Order  XI.,  forming  Order  XL, 
Rule  6y  of  the  County  Palatine  Kules,  and  is  as  follows  :* 
^^  The  practice  as  to  service  out  of  the  jurisdiction  of  llie 
Court  and  within  the  jurisdiction  of  the  High  Coort,  is  not 
hereby  afiectedy  and  shall  be  in  force  as  to  all  proceedings 
under  these  Rules." 

The  forms   in  the  Appendix  to  the  County  Palatine 
Rules   are   almost  identical   with  those  of  the  Supreme 
Courty  except  that  only  those  appropriate  to  the  Chfoioery 
Division  are  given — e.g.,  in  Part  II.,  of  App.  (A),  "Lh 
dorsements  of  Claim/'  referred  to  in  Order   III.»  Bole 
3,  only  the  '*  Oenersd  Indorsements  "  in  section  I.,  and 
section  VIII.,  '*  Indorsement  of  Character  of  Parties,"* 
are   given.    '^Payment  into  Court  in  satisfaction"  not 
being  applicable  to  a  Chancery  suit,  the  forms  5  and  6  of 
App.  (B)  are  omitted.     Form  16  of  App.  (B.),  "Affidavit 
of  Scripts,"  is,   of  course  omitted,  as  applicable  only  to 
Probate  actions.    The  other  forms  of  App.  (6)  are  repro- 
duced  verbatim,  except  that  *'In  the  Chancery  of  the 
County  Palatine  of  Lancaster,"  is  substituted  for  "  In  the 
High  Court  of  Justice,  Chancery  Division."     The  amend- 
ments introduced  by  the  Rules  of  the  Supreme  Oourty 
issued  subsequently  to  the  1st  of  November,  1875,  have 
been   carefully  utuised   by  the  framers  of  the  County 
Palatine    Rules,   were    applicable.      Thus,    it    will    be 
found  that  in  the  form  of  writ  of  summons  for  service  out 
of  the  jurisdiction,  the  words, ''  by  leave  of  the  Court  at  a 
Judge,''  are  omitted,  pursuant  to  Order  II.,  Rule   8a 
(June,  1876).   Order  lA.,  Rule  6a  (June,  1876),  is,  again, 
inserted  in  its  proper  place,  with  the  words,  *^  Rules  here* 
inafter  contained  "  substituted  for  '^  Rules  of  the  Supreme 
Court."     Those  of  the  Rules  of  the  Supreme  Court  issued 
subsequently  to  the  1st  of  Kovcmber,  1875,  which  are  inap- 
plicable to  a  Chancery  suit,  are  omitted ;  e.g.,  Order  II., 
Rule  7a  (writ  of  summons  in  Admiralty  actions,  December, 
1875),  Order  III.,  Rules  2a  and  3a  (London  vnrits  and 
writs  out  of  District  Registry,  February,  1876). 


*  With  the  omiBsion  of  the  endorsement  applicahle  to  *'  qui  t€m  «MitiqpB  ** 
which  could,  of  course,  have  no  place  in  a  t^anoery  suit. 
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Orders  XIV.,  XXX.,  XXXV.,  XLV.,  XLVI.,  LI.,  Act  1W8, 
LVni.,  LX.,  LXI.,  and  LXIL,  of  the  Exiles  of  the  ''  ^^' 
Supreme  Coort,  are  omitted,  as  inapplicable  to  the  Chan- 
oery  of  the  County  Palatine,  while,  on  the  other  hand,  an 
entirely  new  Order  (forming  Order  XXVIII.  of  the 
County  Palatine  Knles),  requiring  that  copies  of  the  plead- 
ings shall  be  Jiled^  and  Order  V.  of  the  Boles  of  the 
Supreme  Court  (Costs),  are  inserted  as  additional  Kules 
and  form  Order  LII.  of  the  County  Palatine  Bules. 

The  Chancellor  of  the  Duchy  and  County  Palatine, 
under  the  powers  already  mentioned,  and  witn  the  advice 
and  oansent  of  his  Vioe-Chancellor,  issued  on  the  18th  of 
December,  1876,  an  Order  as  to  Court  Fees,  copied  from 
the  Order  of  the  Supreme  Court  (28th  October,  1875)  as 
to  Court  Fees,*  with  the  omission  of  Bide  IV.  (except  the 
three  last  paragraphs),  and  the  addition  of  certain  ^s  at 
llie  end  of  the  Schedule  of  Fees. 

On  the  14th  of  December,  1876,  the  Chancellor  of  the 
Duchy  and  County  Palatine,  under  the  same  powers,  and 
with  the  same  advice  and*  consent  issued  an  Order  as  to 
Solicitors'  Costs,  copied  from  the  6th  Order  of  the  Bules 
of  the  Supreme  Court  (Costs),  (12th  August,  1875),  with 
the  omission  of  such  portions  as  were  inapplicable,  in- 
cluding Bules  5,  14,  20,  23,  28  and  34  of  the  ''  Special 
Allowances  and  General  Provisions.'' 

The  Chancellor  of  the  Duchy  and  Coimty  Palatine 
used  to  sit  at  the  Court  of  the  Duchy  Chamber  at  West- 
minster, with  the  two  Judges  of  Assize,  who  had  gone  the 
halt  previous  Circuit  in  the  county,  as  a  Court  of  Appeal 
ttam  the  Court  of  Chancery  of  the  County  Palatine.! 
This  was  attended'with  much  expense  and  inconvenience  ;X 
aody  aooordingly,  by  the  17  and  18  Vict.  c.  82,  the  two 
LorU  Justices  of  Appeal  in  Chancery  were  substituted  for 
the  two  Judges  of  As8ize.§  The  quorum  might  be  formed 
eitlier  of  the  Lords  Justices  or  of  one  of  the  Lords 
and  the  Chancellor  of  the  Duchy  and  County 


*  Some  of  the  fees,  specified  in  the  column  headed  **  Lower  Scale," 
hif^ier  than  those  specified  in  the  corresponding  column  of  fees  in  the 
Simnoie  Court,  #.y.,  on  "taxation  of  costs." 
f  8m thepreamble  to  the  17  and  18  Tict.  c.  82. 
t  iW.    It  is  curioQi  to  noto  that  Gooounon  Law  Judges  sat  on  appeal 

tnmn  an  wmin^^  flhrnmiftry  liarf iid«i'.  ^  S.  1. 
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Palatine.*  It  is  said  that  Lord  Dofferin  onoe  sat  with 
.  one  of  the  Lords  Justices  to  make  up  the  quorum.  But 
the  practical  effect  of  the  enactment  was  to  transfer  tba 
appeal  from  the  Duchy  Chamber  to  the  Court  of  Appeii 
in  Chancery. 

By  section  18  of  the  present  Act  ''all  jurisdictioiL  ami 
powers  of  the  Court  of  Appeal  in  Chancery  of  the  County 
I^alatine  of  Lancaster  and  all  jurisdiction  and  powers  w 
the  Chancery  of  the  Duchy  and  County  Palatine  of  Lin- 
caster,  when  sitting  alone  or  apart  from  the  Lords  Justioei 
of  Appeal  in  Chancery  as  a  Judge  of  rehearing  or  appetl 
from  decrees  or  orders  of  the  Court  of  Chancery  of  tbs 
County  Palatine  of  Lancaster/'  are  transferred  to  sad 
Tested  in  Her  Majesty's  Court  of  Appeal.t  The  langtutte 
of  this  enactment  appears  to  have  been  borrowed  from  U0 
2nd  section  of  the  17  and  18  Yict.  c.  82,  which  containii 
proviso  ^'  that  the  Chancellor  of  the  Duchy  and  Comity 
ralatine  may,  while  sitting  alone  and  apart  from  tlie 
Lords  Justices,  have  and  exercise  the  like  jurisdiotion» 
powers  and  authorities  as  might  have  been  exerdsed  by 
him  **  sitting  alone,  if  the  Act  had  not  been  passed.'' 

Section  96. — Saving  as  to  Chancellor  of  tke 

Exchequer  and  Sheriffs. 

The  Chancellor  of  the  Exchequer  shall  not  be 
a  Judge  of  the  High  Court  of  J  ustice,  or  of  the 
Court  of  Appeal,  and  shall  cease  to  exercise  any 
judicial  functions  hitherto  exercised  by  him  as 
a  Judge  of  the  Court  of  Exchequer ;  but  saye  as 
aforesaid  he  shall  remain  in  the  same  position  as 
to  duties  and  salary,  and  other  incidents  of  his 
office,  as  if  this  Act  had  not  passed.  The  same 
order  and  course  with  respect  to  the  appointment 
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t  Section  17  contains  an  express  proyiaion  that  the  *' jurisdiction  of  fli» 
Court  of  Appeal  in  Chancery  of  the  County  Palatine  of  LinGaster  ikftll 
not  be  transferred  to  or  vested  in  the  High  Court  of  Justiioe." 
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iaheriffs   shall  be  used  and  observed   in  the 
lequer  Division  of  the  said  High  Court  as 
been  heretofore  used  and  observed  in  the 
of  Exchequer. 

seems  rather  extraordinary  to  enact  that  "  the  Chan- 

of  the  Exchequer  shall  not  be  a  Judge/'  but  a 

oe  to  Madox  will  show  that  he  was  regarded  as  one 

Barons  of  the  Exchequer.    There  is  a  curious  entry 

ix'slistof  Barones  ocaccarii,  ^nno  LI.,*  Hen.  III., 

which  the  inference  may  be  drawn  very  fairly  that 

M/y  Barons  of  the  Exchequer  in  that  year  were  the 

'  Treasurer  and  the  Chancellor  of  the  Exchequer.    On 

on  his  office  the  Chancellor  of  the  Exchequer 

an  oath  that  he  would  seal  with  the  Exchequer  seal 

jwdieial  writ  of  any  other  Court  besides  the  Exchequer 

the  Lord  Chancellor  was  within  twenty  miles  of 

placet  where  the  Exchequer  was  holden4      The 

icellor  of  the  Exchequer  is  sometimes  spoken  of  as 

Treasurer's  Deputy,§  sometimes  as  an  officer  appointed 

the  King  to  keep  a  vigilant  watch  over  the  Trea- 

i 

"The  appointment  of  Sheriflfe."  The  Judges,  &c., 
lODiinate  three  persons,  as  sheriffs,  for  each  county,  in  the 
Itthequer.    Black.  Comm.,  341. 

SicnoN  97. — Saving  as  to  Lord  Treasurer  and 
office  of  the  Receipt  of  Exchequer. 

I    Nothing  in  this  Act  contained  shall  affect  the 

:  office  of  Lord  Treasurer,  except  that  any  Lord 

basorer  shall  not  hereafter  exercise  any  judicial 

^notions  hitherto  exercised  by  him  as  a  Judge 

of  the  Court  of  Exchequer ;  and  nothing  in  this 

*  2  Madox's  Exchequer,  p.  319,  citing  Mich.  Memor.,  51  Hen.  HI. 

t  Hie  Exchaquer  then  followed  the  King's  person. 

1  lib.  Bab.  Scaod  M,  14  b.»  2  Madox,  64. 

i  1  Madox,  291.  i|  2  Madox,  51. 


Aet  1873, 
B.  96. 


Aet  1878. 
1.  97. 


222  SUPREME  GOUBT  OF  JUDICATURE  ACT,   1878. 

Act  shall  afPect  the  office  of  the  Receipt  of  the 
Exchequer. 

The  Treasury  has  been  so  long ''  in  commission  '*  that  the 
yery  name  of  the  "  Lord  Ti^easurer ''  has  beoome  obsolete. 
It  is  necessary  to  ransack  the  laborious  pages  of  Madoi 
to  find  out  what  ^^  judicial  functions ''  the  Lord  Treasorar 
exercised. 

He  was  one  of  the  Barons,  originally,  of  the  Exchcqnflr, 
and  seems  to  have  regularly  sat  there.  Li  the  lii^  of 
^Barones  Scaccarii"  the  name  of  the  Thesaoriarhis 
repeatedly  occurs.  Indeed  he  may  be  regarded,  in  some 
sense,  as  having  been  Chief  Baron,  for  dose  writs 
were  addressed,  '^to  the  Treasurer  and  Barons  of  the 
Exchequer."  He  attested  the  writs  issued  for  levying  the 
King's  revenue,  directed  the  entries  made  in  the  great  loU, 
and,  in  a  word,  *^  took  care  of  the  King's  profit,''  the  doinff 
of  which  frequently  involved  the  exercise  of  judidiu 
functions.  In  the  18th  year  of  Edward  I.,  the  Treasoier 
was  associated  with  the  Justices  of  the  King's  Bench  in 
determining  causes.* 

**  The  receipt  of  the  Exchequer.'*  See  the  4  and  5  Will. 
IV.  c.  15. 

Section  98. — Provisions  as  to  Great  Seal  being 

in  commission. 

When  the  Great  Seal  is  in  commission,  the 
Lords  Commissioners  shall  represent  the  Lord 
Chancellor  for  the  purposes  of  this  Act,  save  that 
as  to  the  Presidency  of  the  Court  of  Appeal,  and 
the  appointment  or  approval  of  officers,  or  the 
sanction  to  any  order  for  the  removal  of  offioen, 
or  any  other  act  to  which  the  concurrence  or 
presence  of  the  Lord  Chancellor  is  hereby  made 

*  £t  dictum  est  J.isticiariif)  de  Banco,  quod,  associato  sibi  Themiiriaiio 
ct  vocatiB  partibup,  faciant  quod  do  jure  fueiit  faciendum.  By.  PI.  Pftri. 
16,  17,  anno  18  £.  I ;  2  Madoz,  44. 
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neoessajy^the  powers  given  to  the  Lord  Chancellor    ^  ^* 

by  this  Act  may  be  exercised  by  the  Senior  Lord 

Commissioner  for  the  time  being. 

Some  inconveiiienoe  might  have  arisen  if  the  whole  of  the 
Lords  CommiBsioners  had  been  entitled  to  have  a  Yoice  in 
the  decision  of  cases.  The  equity  element  woidd  have  been 
proportionately  increased. 

Section  99. — Provision  as  to  Commissions  in 

Counties  Palatine. 

Prom  and  after  the  commencement  of  this  Act, 
fhe  Counties  Palatine  of  Lancaster  and  Durham 
shall  respectively  cease  to  be  Counties  Palatine, 
so  far  as  respects  the  issue  of  Commissions  of 
Assize,  or  other  like  Commissions,  but  not  further 
or  otherwise ;  and  all  such  Commissions  may  be 
issued  for  the  trial  of  all  causes  and  matters  within 
such  counties  respectively  in  the  same  manner  in 
ail  respects  as  in  any  other  counties  of  England 
and  Wales. 

See  sections  78  and  95  of  this  Act,  supra,  and  the  notes 
thereto. 

By  an  Order  in  Council  of  the  23rd  of  December,  1876, 
appointing  Mr.  Walker  the  District  Registrar  of  the 
Supreme  Court  at  Manchester,  it  is  recited  '^  that  hy  the 
deiiih  of  the  person*  who  held  the  office  of  District  PrO' 
thwudary  (of  Manchester),  a  vacancy  has  ^occurred  in  the 
said  office,  and  such  office  being  considered  unnecessary j  the 
Lord  Chancellor,  with  the  concurrence  of  the  Treasury, 
and  in  pursuance  of  the  power  and  authority  vested  in 
him  by  &e  Judicature  Act,  1873,  has  abolislied  the  aame.^f 
This  is  a  considerable  step  in  the  direction  of  still  further 
assimilating   the   County  Palatine  of   Lancaster  to  the 

•  3£p.  Worthmgton.  t  W-  N.,  1876,  p.  532. 
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Act  1873,    other  couuties  of  England,  the   office  of  District 
'•  thonotary  being  expressly  saved  by  section   78  of 

Act,  supra* 

Section  100. — Interpretation  qf  Term$. 

In  the  construction  of  this  Act,  uqIoas  there 
anything   in  the  subject  or  context  repi 
thereto,  the  several  words  hereinafter  mentioi 
shall  have,  or  include,  the  meanings  foUowiiigj 
(that  is  to  say,) 

"  Lord  Chancellor  "  shall  include  Lord 

of  the  Great  Seal. 
"  The  High  Court  of  Chancery  "  shall  indodaf 

the  Lord  Chancellor. 
"The   Court  of  Appeal   in   Chancery"  shalL 

include  the  Lord  Chancellor  as  a  Judge  oa 

Ro-hearing  or  Appeal. 
''  London  Court  of  Bankruptcy''  shall  include 

the  Chief  Judge  in  Bankruptcy. 
"  The  Treasury  "  shall  mean  the  Commissioners 

of  Her  Majesty's  Treasury  for  the  timo 

being,  or  any  two  of  them. 
"  Rules  of  Court "  shall  include  forms. 
"  Cause  "  shall  include  any  action,  suit,  or  other 

original  proceeding  between  a  plaintiif  and 

a  defendant,  and  any  criminal  proceeding 

by  the  Crown. 

"  Suit  *'  shall  include  action. 

•'  Action  '*  shall  mean  a  civil  proceeding  com- 

♦  See  section  77,  subjlnfm. 
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menced  by  writ,  or  in  such  otUbr  manner   ^jjjj*» 

as  may  be  prescribed  by  Bules  of  Court;  

and  shall  not  include  a  criminal  proceeding 
by  the  Crown.* 
Plaintiff"  shall  include  every  person  asking 
any  relief  (otherwise  than  by  way  of  coun- 
terclaim as  a  defendant)  against  any  other 
person  by  any  form  of  proceeding,  whether 
the  same  be  taken  by  action,  suit,  petition, 
motion,  summons,  or  otherwise. 
Petitioner  "  shall  include  every  person  making 
any  application  to  the  Court,  either  by 
petition,  motion,  or  summons,  otherwise 
than  as  against  any  defendant. 
Defendant "  shall  include  every  person  served 
vrith  any  writ  of  summons  or  process,  or 
served  with  notice  of,  or  entitled  to  attend 
any  proceedings. 
•*  Party  "  shall  include  every  person  served  with 
notice  of,  or  attending  any  proceeding, 
although  not  named  on  the  record.  . 
^•Matter"  shall  include  eyery  proceeding  in 

the  Court  not  in  a  cause. 
**  Pleading  "  shall  include  any  petition  or  sum- 
mons, and  also  shall  include  the  statements 
in  writing  of  the  claim  or  demand  of  any 
plaintiff,  and  of  the  defence  of  any  defen- 
dant theretoj  and  of  the  reply  of  the  plaintiff 
to  any  counterclaim  of  a  defendant. 


•  See  I>arcp  r.  Whittahtr,  24  W.  B.,  244. 

15 
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■ 

•A>*^w.        "  Judgihent "  shall  include  decree. 

'- —     **  Order  shall  include  Bole. 

*'  Oath  "  shall  include  solemn  affirmation  aad 

statutory  declaration. 
'*  Grown  cases  reserved  "  shall  mean  such  qiies* 

tions  of  law  reserved  in  criminal  trials 

as  are  mentioned  in  the  Act  of  the  eleventh 

and  twelfth  years  of  Her  Majesty's  reign^ 

chapter  seventy-eight. 
'^  Pension  "  shall  include  retirement  and  super* 

annuation  allowance. 
^^ Existing''  shall  mean  existing  at  the  time 

appointed  for  the  commencement  of  this 

Act. 

By  Order  LXIII.  of  the  Bules  of  the  Supreme  Court 
it  is  enacted  that  the  proTiBions  of  this  section  shall  apply 
to  those  Kules. 

As  to  the  11  and  12  Yict.  c.  78,  see  s.  47  of  this  Act,  supra. 
The  only  section  to  which  the  definition  of  "  Crown  cases 
reserved/'  applied  was  the  Tlst,  and  it  has  been  repealed,  so 
that  the  definition  may  be  considered  as  having  been 
repealed  as  far  as  this  Act  is  concerned ;  but  s.  19  of  the 
Amending  Act  re-enacts  sect.  71  of  this  Act,  and  that 
Act  is  to  be  construed  as  one  with  this  Act ;  so  that  the 
.  definition  applies  to  s.  19  of  the  Amending  Act. 
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BULES  OF  PBOCEDURE. 

"The  whole  of  the  Schedule  "  is  repealed  by  section  33  and  Biilet  1W8. 

^0  second  Schedule  to  the  Supreme  Court  of  Judicature  Act, 

^S75y  but  is  re-enactedy  abnost  word  for  word,  in  the  first 

^edtde  to  the  same  Act.    For  the  purpose  of  comparison,  the 

Present  Schedule  has  been  retained,  like  the  other  repealed 

pttrts  of  this  Act|  and  a  reference  to  the  corresponding  provisions 

^   the  first  Schedule  to  the  Supreme  Court  of  Judicature 

^^,  1875,  has  been  made  under  each  Bule.      The  notes 

appended  to  the  Bules  of  the  prescAt  Schedule  will  enable  the 

'^^  practitioner  or  law  Btudent,who  has  mastered  the  Bules  of 

*^*^4,  and  the  Schedule  to  the  Act  of  1873,  to  work  them  in 

^^^B^ether,  in  the  luminous  order  of  the  first  Schedule  to  the  Act 

<*   1875. 

Form  op  Action. 
Form  of  Action  in  High  Court. 

^«  AU  metums  which  have  hitherto  been  commenced  by  tcrit  in  the  Superior 
^■wti  of  Common  Lmw  ed  Wooiminotor,  or  in  the  Court  of  Common  Fleas  at 
'  *«MiiUir,  &r  in  the  Court  of  FUae  at  Durham,  and  all  euite  which  haioc 
*«^4eft9  been  eommteneed  bjfHUor  mformeHifm  in  the  High  Court  of  Chancery,  '^ 

^  ^  <  eau&e  in  rem  or  in  penonMn  in  the  Sigh  Court  of  Admiralty,  or  by 
^*^^m  or  otharwiee  in  the  Court  of  Frobate,  ehaU  be  instituted  in  the  High 
^^osrt  of  Justice  by  a  proceeding  to  be  called  an  action, 

-^^  other  proceedings  mi  and  applications  to  the  Sigh  Court  may,  su^fect  to 
1r^^  ^f  Court,  be  taken  and  made  in  the  same  manner  as  they  would  have 
^^  ^nien  and  made  in  msy  Court  in  which  any  proceeding  or  application  of 
^^^e  kind  could  have  been  taken  or  made  if  this  Act  had  not  passed* 

-fhis  Bule  is  re-enacted, — ^the  first  clause  by  Order  I.,  Bule  1 , 
Q^  Amending  Act,  the  second  clause  by  Order  YIL,  Bule  3 
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Bvlo  2.  ^  W&iT  OF  Summons. 

Actions  to  be  eommme&d  by  Writ, 

2.  JBvery  action  in  ths  Sigh  Court  shall  be  commenced  by  a  urit  of 
summons,  tohieh  shall  be  endorsed  with  a  statement  of  the  nature  of  the  dnm 
made,  or  of  the  relief  or  remedy  required  in  the  action,  and  ufhieh  shall  spt^fy 
the  Division  of  the  High  Court  to  which  it  is  intended  that  the  action  thosU 
be  assigned. 

This  Sule  is  re-enacted  by  Order  n.^  Bule  1^  of  the  Amended 
Act. 

Form  of  Writ. 

3.  [Forms  of  writs  and  of  endorsements  thereon,  applicable  to  thesestnl 
ordinary  causes  of  action,  shall  be  prescribed  by  Bules  of  Court,  am^  ans^  ^^ 
incurred  by  the  use  of  any  more  prolix  or  other  forms  shall  be  boms  hn  <^ 
party  using  the  same  unless  the  Court  shall  othenoise  direct. 

This  Eule  (except  the  part  endorsed  in  brackets)  is  re-enacted 
by  Order n.,  Enle  2,  of  the  Amending  Act.  "  Occasioned"  is 
also  substituted  in  that  enactment  for  **  incurred." 

Acceptance  of  Service. 

4.  Ko  service  of  writ  will  be  required  when  the  defendant ^  by  his  iolidUf 
agrees  to  accept  service,  atid  enters  an  appearance. 

This  Kule  is  re-enacted  by  Order  IX.,  Rule  1,  of  the  Amend- 
ing Act. 

Service  of  Writ, 

6,  When  service  is  required  the  writ  shall,  wherever  it  is  praeiioable,  k 
-served  in  the  manner  in  which  personal  service  is  now  made,  but  if  it  be  mad* 
M  to  appear  to  the  Court  or  to  a  Judge  that  the  plaintifis  from  any  eause  untik 

to  effect  prompt  personal  service,  the  Court  or  Judge  may  make  such  order  ftr 
substituted  or  other  service,  or  for  the  substitution  of  notice  for  serviee^  as  assy 
seem  Just. 

This  Kule  is  re-enacted  by  Order  IX.,  Kule  2,  of  the  Amend- 
ing Act.     See  Order  X,  also,  of  that  Act. 

Service  out  of  the  jurisdiction, 

6.  Whenever  it  appears  fit  to  the  Court  or  to  a  Judge  in  a  ease  in  which  the 
vause  of  aetion  has  arisen  within  the  jurisdiction,  or  is  properly  cognizable 
against  a  defendant  within  the  jurisdictifm^  that  any  person  9t§i  ofth$juri»dk» 
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tk§  Court  should  be  turved  ioith  the  writ  or  othtr  process  of  the  Court,   BvlM  1878, 
wi  or  Judge  may  order  such  service,  or  such  notice  in  lieu  of  service,  to       Bule  6. 
r  or  given  in  such  manner  and  on  such  terms  as  mag  seem  Just, 

*  as  to  the  Bubject-matter  of  this  Kule,  Order  XI.,  Kules  1 
>f  the  Amending  Act.  It  is  one  of  the  few  Etiles  not 
Bsly  re-enacted.  The  substitated  provisions  define  the 
in  which  service  out  of  the  jurisdiction  may  take  place, 
ie  conditions  under  which  it  is  to  be  made. 

Sforial  endoroetneni  of  particulars  of  debts  or  liquidated  demands. 
See  C,  L,  P.  AH,  1852,  ss,  25,  27. 

•  att  actions  where  the  plaintiff  seeks  merely  to  recover  a  debt  or  liquid 
Jomand  in  money,  payable  by  the  defendant,  with  or  without  interest, 

upon  a  contract,  express  or  implied,  as,  for  instance,  on  a  bill  of 
fOf  promissory  note,  cheque,  or  other  simple  contract  debt,  or  on  a  bond 
'met  under  seal  for  payment  of  a  liquidated  amount  of  money,  or  on  a 
where  the  sum  sought  to  be  recovered  is  a  fixed  sum  of  money  or  in  the 
of  a  debt,  or  on  a  guaranty,  whether  under  seal  or  not,  where  the  claim 
the  principal  is  in  respect  of  such  debt  or  liquidated  demand,  bill, 
or  note,  or  on  a  trust,  the  writ  of  summons  may  be  specially  endorsed 
\e  particulars  of  the  amount  sought  to  be  recovered,  after  giving  credit 
payment  or  set-off. 

m  of  non-appearance  by  the  defendant  where  the  writ  of  summons  is 
mlly  endorsed,  the  plaintiff  may  sigk  final  judgment  for  any  sum  not 
y  the  sum  endorsed  on  the  writ,  together  with  interest  at  the  rate 
i,  if  any,  to  the  date  of  the  judgment,  and  a  sum  for  costs,  but  it  shall 
ul  for  the  Court  or  a  Judge  to  set  aside  or  vary  such  judgment  upon 
nna  as  may  seem  Just, 

re  the  defendant  appears  on  a  writ  of  summons  so  specially  endorsed, 
mtiffmay,  on  t^fidavit  verifying  the  cause  of  action,  and  swearing  that 
Mief  there  is  no  defence  to  the  action,  call  on  the  defendant  to  show 
\fore  the  Court  or  a  Judge  why  the  plaintiff  should  not  be  at  liberty  to 
ml  judgment  for  the  amount  so  endorsed,  together  with  interest,  if  any, 
te;  and  the  Court  or  Judge  may,  unless  the  defendant,  by  affidavit  or 
'\ee,  satisfy  the  Court  or  Judge  that  he  has  a  good  defence  to  the  action 
meriU,  or  disclose  such  foots  as  the  Court  or  Judge  may  think  sufficient 
le  him  to  be  permitted  to  defend  the  action,  make  an  order  empowering 
mtiffto  sign  Judgment  accordingly.  Permission  to  defend  the  action 
granted  to  the  defendant  on  such  terms  and  coftditions,  if  any,  as  the 
T  Court  may  think  Just, 

8  Sole  is  re-enacted, — ^the  first  clause  by  Order  HT.^ 
6,  the  second  clause  by  Order  XIH,  Rule  3,  and  the 
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BilM  ItTS,   third  dause  (exept  the  last  aentenoe)  by  Order  XIV.,  Bokr 

L__  of  the  Amending  Act   The  last  sentence  of  the  third  danv 

re-enacted  by  Order  JLlV.,  Bule  6,  of  that  Act 

Spteial  §ndor9emint  of  ptnrtieuian  tn  emmt  of  acntmL 

8.  In  ali  easeM  of  ordinary  aeeouni^  ^^f^  wmUmu^  in  the  eM$  ofapmrin 
skip  or  executorship  or  ordinary  trust  aeeeunt,  where  the  pimimtif,  m  thej^ 
inettmee,  deeiree  to  heire  an  account  taken,  the  writ  of  aumtmeie  M«ll  Jti 
doreed  with  a  elaimt  that  eueh  account  be  UUken. 

In  default  of  appearance  on  such  summonSf  and  after  appeeirmnee,  wUem 
defendami,  hff  affidavit  or  otherwise,  satisfy  the  Court  or  a  Jtsdye  thai  thm 
some  preliminary  question  to  he  tried,  an  order  for  the  account  ciajmed^  M 
all  directions  now  usual  in  the  Court  ^f  Chancery  in  similar  ««•»,  ehaU 
forthwith  made. 

This  Bide  is  re-enacted,  daase  1  by  Order  IIL,  Role  8,  a 
clause  2  by  Order  XV.,  Role  1,  of  the  Amending  Act 

Pabtieb. 
MtS'joinder  or  non^otnder  ofpartws, 

9.  No  action  shall  he  defeated  by  reaeon  of  the  nUs'jomdtr  ofpartim,  t 
the  Court  may  in  every  action  deal  %9ith  the  matter  in  controversy  so  fm 
regards  the  rights  and  interests  of  the  parties  actually  before  it.  The  Ob 
or  a  Judge  may,  at  any  stage  of  the  proceedings,  either  upon  or  withmd 
application  of  either  party,  in  the  memner  preeeribed  by  Itulee  of  Osmf^  i 
on  such  tertns  as  may  appear  to  the  Court  or  a  Judge  to  be  Just,  order  t 
the  name  or  names  of  any  party  or  parties,  whether  as  plaimtifk  or 
defendants,  improperly  joined,  be  struck  out,  and  that  the  nmm 
names  of  any  party  or  parties,  whether  plaintijfk  or  defmdm 
who  ought  to  have  been  joined,  or  whose  presence  befbre  the  Court  wm§ 
necessary  in  order  to  enable  the  Court  ejhctual/y  and  completely  to  aJgudk 
upon  and  settle  all  the  questions  involved  in  the  action,  be  added,  Jfo  psr 
shall  be  added  as  a  plaintiff  suing  without  a  next  friend,  or  as  the  nestfii 
of  a  plaintiff  under  any  disability,  without  his  own  consent  theroto,  . 
parties  whose  names  are  so  added  as  defendants  shall  be  sertod  with  a  m 
mons  or  notice  in  such  manner  as  may  be  prescribed  by  Mules  of  Comi^  m 
any  special  order,  and  the  proceedings  as  against  them  ehall  be  deemed  to  I 
begun  only  on  the  service  of  such  summons  or  notice. 

This  Rule  is  re-enacted,  by  Order  XVL,  Rule  13,  of  t 
Amending  Act. 

Representation  of  partus  having  same  interest. 

10.  Where  there  are  nwnerous  partiee  having  tha  same  imtoroti  «• 
notion,  one  or  mare  of  such  partiee  may  euoorbe  osmI,  or  meif  be  mthm 
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Ibiis  £ule  is  re-enacted  by  Order  XYL,  Rule  &;  of  Hie 

[JPartntrs,^ 
11.  Amy  two  or  mur$p$nim»  ekuminf  or  h$%ng  liaite  as  eo^partnert  may 
\9r  y  mted  in  the  name  of  their  respective  Jirme,  if  any  ;  and  any  party  to 
mmy  in  sneh  ease  apply  hy  summons  to  a  Tudge  in  Chambers  for  a 
of  the  names  of  the  persons  who  are  copartners  in  any  such  Jirm, 
kfimtished  in  such  mamier,  and  verijied  on  oath  or  othencisCf  as  the 
direct. 


ISus  Bole  28  re-enacted  by  Order  XVI.,  Bnle  10,  of  the 
.  JyoDieading  Act.  See  Order  XL,  Rule  1 2,  of  the  Amending  Act 

IViMT  to  determine  gmestions  as  ayainst  third  parties, 
12.  Where  a  defendant  is  or  claims  to  be  entitled  to  eontributUm  or  indem* 
■ftjr,  or  any  other  remedy  or  relief  over  against  any  other  person,  or  where  from 
fly  ether  etmee  it  appears  to  the  Court  or  a  Judge  that  a  question  in  the 
\lWSm  should  be  determined  not  only  as  between  the  plaintiff  and  defendant, 
'kkm  between  the  plaisUiff,  defendant,  and  any  other  person,  or  between  any 
-m  either  of  them,  the  Cestrt  cr  a  Judge  may  on  notice  being  given  to  such 
■  fc<  mmtioned  person,  in  sueh  manner  and  form  ae  may  be  prescribed  by  Mules 
ifOeesi,  make  sueh  order  as  may  be  proper  for  hairing  the  question  so  de* 


This  Rule  is  re-enacted  by  Order  XV.,  Rule  17,  of  the 
^^ffn^^fig  Act. 

Provision  fbr  ease  of  doubt  as  to  proper  parties, 

VL  Where  in  any  action,  whether  founded  upon  contract  or  otherwin,  the 

ftkdiffis  in  doubt  as  to  the  pereon  from  whom  he  is  entitled  to  redress,  he 

tti§iin  such  manner  as  may  be  prescribed  by  Mulee  of  Court,  or  by  any 

order,  join  two  or  more  defendants,  to  the  intent  that  in  such  action 

lien  as  to  which,  if  any,  of  the  defendants  is  liable,  and  to  what  ez» 

te^fliy  be  determined  as  between  aU  partiee  to  the  action, 

Hub  Role  is  re-enacted  by  Order  XVL,  Rule  6,  of  the 
iaaodrngAot 

Trueteee,  exeentors,  ^. 

U.  JVustees,  eseeutorty  and  administrators  may  sue  and  besuedon  behalf  of 

^9»  representing  the  property  or  estate  of  which  they  are  trustees  or  repre* 

^tktiees,  without  joining  any  of  the  parties  benejlcially  interested  in  the 

^fffttt  eetmte,  emd  skaU  h  emwUkred  ae  represenOng  eueh  partiee  in  the 
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S^  1S7S,    aetion;  but  the  (hurt  or  a  Judge  m«ty,  atmiftUt^^ef  tk$  prtmikitf%^  _, 
*°^^*'      any  of  9ueh  partes  to  be  made  partiee  to  the  actum,  either  in  uddifiemmi 
in  lieu  of  the  previoutly  exiiting  partiee  thereto. 

This  Rule  is  re-enacted  by  Order  XVI.,  Rule  7,  of  OS^ 
Amending  Act. 

Actions  bff  married  usomm  and  infante. 

15.  Married  women  and  infante  may  reepectively  eue  ae  pUintifi  by 
nextfriende,  in  the  manner  practieed  in  the  Court  of  Chemeery  befen 
paeeiny  of  this  Act;  and  infante  may,  in  like  manner,  defend  emy  mtim 
their  guardiane  appointed  for  that  purpoee.    'Married  woman  uuty  edm^ 
the  leave  of  the  Court  or  a  Judge,  eue  or  defend  without  their  huibmdt 
without  a  next  friend,  on  giving  euch  eeeurity  (if  any)  far  aoate  me  the 
or  a  Judge  may  require. 

This  Rule  is  re-enacted  by  Order  XVI.,  Rule  8,  of 
Amending  Act 

Partiee  where  there  are  several  liabilitiee  on  the  same  eomtraet. 

16.  The  plaintiff  inay,  at  hie  option,  join  ae  partiee  to  the  eetme 
or  any  ofthepereone  severally,  or  jointly  and  eeverally,  liable  am  any  em  { 
tract,  including  parties  to  bUle  of  exchange  and  promiesory  notes., 

This  Rule  is  re-enacted  by  Order  XYI.,  Rule  5,  of  As 

Amending  Act. 

Abatement, 

17.  An  action  ehall  not  become  abated  by  reason  of  the  marriage,  deaths  9t 
bankruptcy  of  any  of  the  parties,  if  the  cause  of  action  survive  oreeatiam, 
and  ehall  not  become  defective  by  the  assignment,  creation,  or  devohtimif 
any  estate  or  title  pendente  lite. 

In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolution  of  estate  H 
operation  of  law,  of  any  party  to  an  action,  the  Court  or  Judge  may,  ifUk 
deemed  necessary  for  the  complete  eettlement  of  all  the  queetions  inveleet  it 
the  action,  order  that  the  hueband,  personal  repreeentative,  trustee,  or  sUitr 
succeseor  in  interest,  if  any,  of  such  party  be  made  a  party  to  the  atiim,0 
be  eerved  with  notice  thereof  in  such  manner  and  form  as  may  be  pr^serHd 
by  Rules  of  Court,  and  on  such  terms  as  the  Court  or  Judge  ehetU  think  jWp 
and  shall  make  euch  order  for  the  disposal  of  the  action  as  may  bejusL 

In  case  of  an  assignment,  creation,  or  devolution  of  any  estate  er  ^ 
pendente  lite,  the  action  may  be  continued  by  or  against  theperoom  to  er  wps$ 
whom  such  estate  or  title  hoe  come  or  devolved. 

The  first  clause  of  this  Rule  is  re-enacted  by  Order  L.,  Bole  1> 


n.  f.,U:u-:.^o  '■"''■'  'if /'''■••l'-"'J  -'-"'H'c-  :-ui>fili>l„!/-r  Ih  ...  /..,:l,.U>^ 
r  rlie  Ui^h  i:,url  <-/  VhnM,rij  a.,'l  in  I/h-  CMrli  ..j  O.m-M,,  Laic, 
tlly,  and  Probate  : — 

u  tit  dt/endant  at  tke  timt  if  hi*  apptarmtct  thait  itatt  thai  A«  dott 
win  tkt  dtlirtry  of  a  itatement  ofeomplainl,  tht  platntif  ihatl  wUAto 
m  and  in  tueh  tuantttr  at  thall  bt  pnicriitd  tf  Sula  of  Court,  JUt 
Mwr  lo  tJi4  deftndanl  afttr  Au  apptaraHCi  m  printed  ttatemint  of  Am 
mt  mmdof  tii  rtiitfor  remedy  to  which  ha  tlainu  to  bt  itilitUd,  Tht 
mt  limll  icilhiii  >wA  (iiiM  and  in  lueh  matiner  ai  afarttaid  fttt  and 
to  the ptaiiUif  m  prixttd  itatement  af  hit  difenct,  let-off,  or  cduhUt- 
ijmmjf),  and  thtplaintifthaU  in  likt  manner,  JUe  and  dtlivfr  a  frinfd 
nttf  hitrtply  (if  am/}  to  inch  defence,  tet^ff  or  (onnterelaim.  Bitch 
nte  ihail  he  at  brief  ai  the  nature  of  thi  com  v>ill  admit,  and  the  Court 
itiag  tht  eoiti  of  the  aetioH  ihall  inquire  at  the  iiielenee  of  any  party 
f  mtnimtary  protucitf/,  and  order  the  eoeti  oeeatioited  by  tuth protizity 
VIM  iy  the  parti/  ehargeatU  leiih  the  tame. 

■Mmrr  lo  any  ttalement  mag  iejUtd  in  tuch  manner  and  form  at  may 
irOed  by  Bulet  of  Court. 
Omrt  or  a  Judge  may,  at  any  tlagt  of  the  proetedingt,  allom  either 

0  aUtr  Am  etatement  of  eiaim  or  defence  or  repiy,  or  may  order  to  be 
mt  or  amiended  any  matter  in  tuch  itatementi  reipeeling  which  may 
ialmt,  or  lehirh  may  tend  to-  prejudice,  embarrait,  or  delay  the  fair 
'  tie  action,  and  all  nuh  amendmenti  ihall  he  made  at  may  he  neeeitary 
fwrpttaf  determining  the  real  gueitimu  or  queetion  in  contnmrtg 

1  fint  danse  of  this  Bule  is  re-enacted  by  Order  XIX., 
1,  of  the  Amending  Act.  The  seoond  clause  is  re-enacted 
dsr  SIX.,  Sole  2  of  that  Act.    The  fourth  daose  is 
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Bnltt  117t»   biJ^Mm  ih$pmrtim^  k$  wmy  dinet  the  pmrUsg  to  pr^puw  iw wily  mad  mch  Unu 
^■'•^      9hmU^  iftkspmrtiet  tHJ^,  h$  tUbd  Jy  tk$  Jmf^ 

This  Rule  is  re-enacted  by  Order  XXVL  of  the  Aimwdim 
Act. 

CowUerelaitiu  hy  defendant. 

20.  A  defendant  'may  tet  offy  or  set  up,  by  icay  of  eounUrcUim  rngmnti  fAi 
claims  of  the  plaintiff,  any  right  or  claim,  whether  eueh  eet-affor  mmtitnkia 
sound  in  damagee  or  not,  and  such  eet-off  or  counterclaim  shmU  hm9€  tht  mm 
effect  as  a  statement  of  claim  in  a  erou  action,  so  as  to  enoNi  tk»  Cemi  t 
pronounce  a  final  judgment  in  the  same  action,  both  on  the  origimai  msi  m 
the  cross  claim.  But  the  Court  or  a  Judge  may,  on  the  appUoatim  ^fl 
plaintiff  before  trial,  tfin  the  opinion  of  the  Court  or  Judge  such  mUeff  • 
counterclaim  cannot  be  conveniently  disposed  of  in  the  pending  mttim,  t 
ought  not  to  be  allowed,  refuse  permission  to  the  defendtmt  to  etfmU  Itwiij 
thereof. 

This  rule  is  re-enacted  by  Order  XTX.,  Bala  3,  of  tt 
Amending  Act. 

rower  to  give  judgment  for  defendant  for  balance  under  counterctmmm 

21.  Where  in  any  action  a  eot^ff  or  counterclaim  i$  estaNiaked  m 
defence  against  the  plaintiff's  daim,  the  Court  may,  if  the  balmseo  i»  imfim 
of  the  defendant,  give  judgment  for  the  defendant  for  eueh  balemoef  mr  f 
otherwise  adjudge  to  the  defendant  such  relief  as  he  may  be  entitled  to  f 
the  merits  of  the  case. 

This  Eule  is  re-enacted  by  Order  XXn.,  Bule  10,  of 
Amending  Act 

Joinder  of  eeeered  oaueee  of  action. 

22.  Sulg'ect  to  any  Rules  of  Court,  the  plaintiff  ^"^  *"*•<•  im  U 
action  and  in  the  same  statement  of  claim  several  causes  of  aeiiomf  b9 
appear  to  the  Court  or  a  Judge  that  any  such  causes  of  action  eatmet 
reniently  tried  or  disposed  of  together,  the  Court  or  Judge  may  order 
trials  of  any  of  such  causes  of  action  to  be  had,  or  may  make  eudk  at 
as  may  be  necessary  or  expedient  for  the  separate  disposal  thereof. 

This  Bule  is  re-enacted  by  Order  Xvil.,  Bnle  I 
Amending  Act 

\Joinder  of  defendants."] 
23.*  //  shall  not  be  necessary  that  every  defendant  to  any  net 
interested  as  to  all  the  relief  thereby  prayed  for,  or  as  to  every  oa 
included  therein  ;  but  the  Court  or  a  Judge  may  make  such  oi 


•  This  Bule,  like  the  llth,  has  no  maiginal  note  in  the 
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•pptmrjuit  to  prewmi  m$y  defmdamt/rom  Uin^  ^mbmrratud  or  put  to  expenst   Bvltt  107S, 
ly  Mif  r^fmirwd  to  attmid  tmy procotdingi  in  such  action  in  which  hs  may      ^*^^ 

This  Bole  is  re-enacted  by  Order  XTI.,  Bnle  4,  of  ibe 
Amendiiu^  Act. 

Pswmfor  Court  to  raioo  prtUmmary  qmHiono  of  law  mi  an  action. 

S4.  jyU  appomt  to  tho  Oourt  or  a  Jud§e^  either  from  the  otatomont  of 
ataim  or  iaffmoo  or  roply  or  othorwioo,  that  there  u  «m  any  action  a  quettion 
oftmawkieh  it  woutd  he  convenient  to  have  decided  before  any  evidence  ie 
fiaen  or  any  gueetion  or  ieeue  of  fact  ie  tried,  or  before  any  reference  ie  made 
ia  m  Mrferee  or  an  Arbitrator,  the  Court  or  Judge  may  make  an  order 
meeardinyly,  and  may  direct  eueh  question  of  law  to  be  raised  for  the  opinion 
of  tie  Court,  either  by  special  ease  or  in  such  other  manner  as  the  Court  or 
Judge  may  deem  expedient,  or  ae  may  bepreeerihed  by  Bales  of  Court,  and  all 
tmakfurtker  proceedinys  as  tho  decision  of  eueh  question  of  law  may  render 
ummaoeeoary  may  thereupon  be  stayed. 

This  Bvle  is  re-enacted  by  Order  XXXIV.,  Bule  2,  of  the 
Amending  Act 

DUOOTS&T. 

Riyht  ofdisoovery  on  interrogatories, 

26.  Su^fect  to  any  Rules  of  Court,  a  plaintiff  in  any  action  shall  be  entitled 
to  exhibit  interrogatories  to,  and  obtain  discovery  from,  any  defendant,  and 
amy  defendant  shall  be  entitled  to  exhibit  interrogatories  to,  and  obtain  dis' 
ooaery  from,  a  plaintiff  or  any  other  party.  Any  party  shall  be  entitled  to 
a^geei  ta  any  interrogatory  on  the  ground  of  irrekvaney,  and  the  Court  or  a 
JudyOf  if  met  eatisjied  that  eueh  interrogatory  is  relevant  to  some  ieeue  in  the 
MMM,  may  allow  eueh  olt^ian.  No  exceptions  shall  be  taken  to  any  anewer, 
heti  tie  ea^fteieney  or  otherwiee  of  any  aneu)er  olffected  to  ae  ins^/leient  shall 
ha  deiermimed  by  the  Court  or  a  Judge  in  a  euaunary  way. 

Jka  Court  in  at^stiug  the  eoete  of  the  action  shall  at  the  instance  of  any 
iufmre  or  oauee  inquiry  to  be  made  ittto  the  propriety  of  exhibiting 
Jiebes't'ogMtm  I'm,  and  if  it  ie  the  opinion  of  the  taxing  master  or  of  the 
Oeurt  or  Judge  that  each  interrogatories  have  been  exhibited  unreaeonabiy, 
f,or  at  improper  lengthy  th^  costs  occasioned  by  the  said  interroga" 
the  anowers  thereto  shaU  be  borne  by  the  party  in  fault. 

Thia  Bule  is  re-enacted,  the  third  clause  by  Order  XXXI., 
Bole  9,  the  fourth  clause  by  Order  XXXL,  Bule  2,  the 
fint  danse  (substantially}  by  Order  XXXI.,  Bule  1,  and  the 
aeeond  cUuae  (substantially)  by  Order  XXXL,  Bule  5,  of 
the  AnflBdinar  Act* 
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B«lM  ItTS,  Ttodvetiom  of  doeummUt  pUtuUd  or  pr990d. 

*^*^'  26.  Every  party  to  an  action  or  ot her  proe$ediMff9haU  be  mUitUd^Mti 

before  or  at  the  hearing  thereof  by  notice  in  icritifty,  to  give  moNm 
other  party y  in  whote  pleadinge  or  ^fUkmte  reference  ie  made  to  amydt 
to  produce  euch  document  for  the  inepection  of  the  party  giving  mck  n 
ofhii  solicitor  f  and  to  permit  him  or  them  to  take  copies  thereof;  i 
party  not  complying  with  such  notice  shaU  not  afterwarde  he  at  liheH 
any  such  document  in  evidence  on  his  behalf  in  such  oHion  or  pn 
unless  he  shall  satisfy  the  Court  thai  such  document  relates  onlg  to 
titlcy  he  being  a  defendant  to  the  action,  or  that  he  had  eome  other  ^ 
cause  for  not  complying  with  such  notice. 

This  Eule  is  re-enacted  by  Order  XXXL,  "Rule  14, 
Amending  Act. 

Discovery  as  to  Documents, 

27.  It  shall  be  lawful  for  the  Court  or  a  Judge  at  any  time  dm 
pendency  therein  of  any  action  or  proceeding,  to  order  the  production 
party  thereto,  upon  oath,  of  such  of  the  documents  in  his  possession  o 
relating  to  any  matter  in  question  in  such  suit  or  proceeding,  as  the 
Judge  shall  think  right ;  and  the  Court  may  deal  wUh  such  docume^ 
produced,  in  such  manner  as  shall  appear  just. 

This  Eule  is  re-enacted  by  Order  XXX  L,  Bule  1| 
Amending  Act. 

Placb  op  Tuax. 
Place  of  Trial. 

28.  There  shaU  be  no  local  venue  for  the  trial  of  any  action,  but  « 
plaintif  proposes  to  have  the  action  tried  elsewhere  than  in  Midd 
shall  in  his  statement  of  claim  name  the  county  or  place  in  which 
poses  that  the  action  shall  be  tried,  and  the  action  shall,  unless  a  Jud^ 
wise  orders,  be  tried  in  the  county  or  place  so  named.  Where  no  plaa 
is  named  in  the  statement  of  claim,  the  place  of  trial  shaU,  unlest 
otherwise  orders,  be  the  county  of  Middlesex,  Any  order  ofaju 
such  place  of  trial,  may  be  discharged  or  varied  by  a  Divisional  Com 
High  Court, 

This  Eule  is  re-enacted  by  Order  XXXVI.,  Eule  1, 
Amending  Act. 

List  for  trials  in  London  and  Middlesex. 

29.  The  list  or  lists  of  actions  for  trial  at  the  sittings  in  London  € 
dlesex  respectively  shall  be  prepared  and  the  actions  shall  be  allotted , 
tn  such  manner  as  may  be  prescribed  by  Eules  of  Court,  without  rej 
the  Division  of  the  Sigh  Court  to  which  such  actions  may  be  attache 
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EUs  Bole  is  re-enacted  by  Order  XXXYI.,  Bule  16,  of  the  ^^^^'' 

rg  Act.  — — — '. — L 

ICODB  OP  TbXAL. 
MhU  ef  tr^iuji  aduma. 
Aitiotu  MhmU  h$  tr%$d  mtd  heard  either  before  a  Judge  or  Judgee^  or 
m  Jwige  eittimg  with  meeeeeore^  or  before  a  Judge  and  Jury^  or  before  an 
•r  epeeial  Seferee,  with  or  %pithout  aeeeseora. 

Bole  is  re-oiacted  by  Order  XXXYL,  Bule  2,  of  the 
Act 

yoiiee  of  mode  of  trial  to  be  given. 

mL  The  plmmtif  may  give  notiee  of  trial  by  any  of  the  modee  aforeeaxdy  but 
p  defmdiuU  may^  upon  giving  notice,  within  eueh  time  as  may  be  fixed  by 
tahf  of  Court,  that  he  deeiree  to  have  any  ieeuet  offset  tried  before  a  Judge 
MJmry  be  entitled  to  ha/ve  the  eame  eo  tried,  or  he  may  apply  to  the  Courtor 
for  em  order  to  have  the  action  tried  in  any  other  of  the  eaid  waye. 
In  ameh  caee  the  mode  im  which  the  action  is  to  be  tried  or  heard  ehall  be 
by  eueh  Court  or  Judge, 

f  This  Bule  is  (substantially)  reproduced  by  Bules  2  and  4  of 
jMer  XXXI.  of  the  Amending  Act. 

ii.  J^^firent  queetione  mrieing  in  eame  action  may  be  tried  in  different  toaye. 

^  SS.  Jii  any  action  the  Court  or  a  Judge  may,  at  any  time  or  from  time  to 
order  that  different  queetione  of  fact  arieing  therein  be  tried  by  different 
of  trial,  ae  that  one  or  more  queetione  of  fact  be  tried  before  the  othere, 
mi  amy  appoint  the  place  orplaceefor  eueh  trial  or  trials. 

Bule  is  re-enacted  by  Order  XXXYI.,  Bide  6,  of  the 
iBflndingAct. 

ISriale  by  Jury. 
SI.  Seery  trial  of  any  queetion  or  ieeue  of  fact  by  a  Jury  shall  be  held  before 
f  ifaflf  Judge,  unleee  eueh  trial  be  epeeially  ordered  to  be  held  before  two  or 
mnJwdgee. 

This  Bule  is  re  enacted  by  Order  XX XVI.,  Bule  7,  of  the 
Amflpding  Act 


before  an  offeial  Referee. 
U.  Where  any  action  or  matter,  or  any  queetion  in  an  action  or  matter,  is 
^^'nti  to  a  Referee,  he  may,  eulgect  to  the  order  of  the  Court  or  a  Judge, 
^tietrialator  at^oum  it  to  any  place  which  he  may  deem  most  convenient, 
^  have  any  inepection  or  view,  either  by  himself  or  unth  his  assessors  {if  any) 
^M  he  may  deem  expedient  for  the  better  dieposal  of  the  controversy  before 
^   Ee  ehall,  unleee  otherwin  directed  by  the  Courtor  a  Judge, proceed 
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Bllit  2t78,   «^A<A«<ria/ifi<9Miia>i#K,dedieindiam,<fia«iMufar 
*^*  ^    .  tried  by  a  jury. 

This  Eule  is  re-enacted  by  Order  XXXVI.,  Bule 
Amending  Ajct. 

Epet  qfdecUum  ofSffires, 

35.  The  Seferee  may^  before  the  eonelution  of  any  trial  hefom 
hie  report  under  the  refirtnee  made  to  him,  $u6mit  amy  qmetiem  m 
for  the  decision  of  the  Court,  or  state  any  facts  specially,  «ptM 

Court  to  draw  inferences  therefrom,  and  in  any  such  ease  the  ord* 
on  such  submission  or  statement  shall  be  entered  as  the  Court  mm% 
the  Court  shall  have  power  to  require  any  explanation  or  root 
jReferee,  and  to  remit  the  action  or  any  part  thereof  fwr  re^Mi 
consideration  to  the  same  or  any  other  Beferee, 

This  Bule  is  re-enacted  by  Order  XXXYL,  Bule 
Amending  Act. 

Evidence. 
Jfode  of  giving  evidence  at  trials, 

36.  In  the  absence  of  any  agreement  between  the  parties,  m 
any  Unles  of  the  Court  applicable  to  any  particular  class  ofeaom, 
at  the  trial  of  any  cause  or  at  any  asseumenl  ofdmne^s,  okmU 
Tivd  vooe  and  in  open  Court,  but  the  Court  or  a  Judge  may  mi 
st^ffieient  reason  order  that  any  particular  fact  or  facts  ffM|f 
affidavit,  or  that  the  <^davU  of  any  soilness  may  be  read  at  tk 
trial,  on  such  conditions  as  the  Court  or  Judge  may  think  reams 
any  witness  whose  attendance  in  Court  ought  for  some  st{fleient  ot 
peneed  with,  be  examined  by  interrogatories  or  otherwiee  hifof\ 
sioncr  or  examiner ;  provided  that  where  it  appears  to  the  Cot 
that  the  other  party  bona  fide  desires  the  production  of  a  witm 
examination,  and  that  such  witness  can  be  produced,  an  order 
made  authorising  the  evidcftee  of  such  witness  to  be  given  by  i^fidt 

This  Eule  is  re-enacted  by  Order  XXXVII.,  Bol 
Amending  Act. 

Evidence  at  interlocutory  applications, 

37.  Upon  any  interlocutory  application  evidence  may  be  given 
but  the  Court  or  a  Judge  may,  on  the  application  of  either  part 
attendance  for  cross-examination  of  the  person  making  emy  ench  • 

This  Bule  is  re-enacted  by  Order  XXXViX.|  Bui 
Amending  Act. 
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Malttr  e/  nfidavici.  Bl 

ImUt  ikall  bt  nnfiyud  to  tuch  facti  ai  lit  leilHiu  ii  tUt  of  Ail 

4ft  topnm,  txctpt  on  inlerloeultry  melietiii,  oii  ichich  ttalemenit 
M^,  itith  thi  grmndt  thereof ,  wtay  be  admit  led.  The  costt  of 
nt  vhieh  ihalt  HuneetHarilyet  forth  maltert  of  hearMjf,or  mryU' 
tmttir,  or  eopitt  of  or  extracti  froia  docHnienti,  ihall  be  paid  by  the 
1  lh4  tame. 

ia\a  is  re-enaoted  by  Order  XXSVH,  Rule  3,  of  the 
gAct 

Admittionl. 

partg  to  BH  action  mag  -/ice  aoHet,  by  hit  oum  ilalrnunt  or  sther- 
U  aAiifi  tin  truth  of  tkt  leholt  or  dNy  fmrt  of  IIU  cute  »tat*d  or 

in  (fa  ilatemenl  ef  eluim,  defence,  or  rtply  of  any  other  part^. 
arty  rtay  rail  upon  Ike  other  parly  la  admit  any  doeiiment,  eatiny 
x^ioHt ;  and  in  tate  of  re/wdJ  or  neyleet  to  admit,  after  lueh 
tnU  of  proBins  tmy  nuh  doemnmt  thailbt  paid  by  the  partita 
w  rtfiuing,  whattoer  the  rttull  ef  Ihl  action  may  it,  unlta  of  (b 

Iritl  Iha  OHirt  artify  that  Ih*  nfiual  to  adaiil  tcaa  romtonaiUj 
It  of  prteiny  my  dotumtnl  thall  be  cUlatetd  tmltn  tueh  natiea  he 
pt  tehere  tki  omittioH  to  gin  tho  natioe  u,  in  tha  opinion  of  the 
fr,  a  tariny  tjf  exptntc. 

nt  cUuse  of  tliiB  Rule  U  ro-enactod  by  Order  XXXII., 
of  the  Amending  Act ;  the  aecoud  clause  by  Order 

,  Rule  2  of  that  Act. 

toond  claoBe  of  the  Rule  is  copied  vfrhatim  from  the 

I  Law  Procedure  Act,  1852,  Section  117. 

LlTSBUICCTaKI    ObBIHH    AMD    DlRBCTIOHI. 

^tr  for  party  to  apply  for  order  before  termination  of  aelion. 
f  party  to  an  aelion  may  at  any  iloyc  thereof  apply  lo  Ihe  Court 
ft  for  tneh  ordrr  ■>  he  may,  tipon  any  adminiont  of  fact  in  the 
it  entitled  to,  KithoHl  tcaiting  for  the  delerminalion  of  any  other 
rftcwn  the  pari iei. 

Rule  is  re-enacted  by  Order  XL.,  Rule  11  (clauee  1),  of 
juding  Act. 

Rwer  la  Iranefer  qutitiont  eriiing  in  aetioni. 
I  iMrd  Chaneellor,  leUh  the  eoncurrrnoa  of  the  Lord  Chief  Jialitt 
i.  May  order  any  gualion  of  law  or  of  fact  ahicA  may  ariie  in  any 
mattir  to  ht  iraniferred  from  any  Judge  to  any  other  Judge,  or  to 
■  httrdtf  any  other  Jndyt  of  the  taid  Jligh  Court,  and  wy  tanfer 
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BllM  liTS,   <m  »uch  Judge  power  to  dial  yntk  the  foMoU  or  &mv  pmrt  of  the  mattif 

This  Bule  is  substantially  reproduced  by  Order  LL,  Bak 
and  2,  of  the  Amending  Act. 

Aeeountt  and  ingmries. 

42.  The  Court  or  a  Judge  may^  at  any  stage  of  the  proceedings  inaum 
or  nuttier,  direct  any  necessary  inquiries  or  accounts  to  be  made  or  taktn, : 
withstanding  that  it  may  appear  that  there  is  some  special  or  further  f 
sought  for  or  some  special  matter  to  be  tried,  as  to  which  it  may  heps 
that  the  cause  should  proceed  in  the  ordinary  manner. 

This  Bule  is  re-enacted  by  Order  Xa  A  Ml,  of  the  Amsod 
Act. 

Interim  orders  as  to  sulf/eet  matter  of  litigation. 

43.  When  by  any  contract  a  primA  &cie  case  of  liability  is  established^ 
there  is  alleged  ae  matter  of  defence  a  right  to  be  relieved  wholly  or  part 
from  such  liability,  the  Court  or  a  Judge  may  make  an  order  for  thepr\ 
ration  or  interim  custody  of  the  sulgcct^matter  of  the  litigation,  or  may  4 
that  the  amount  in  dispute  be  brought  into  Court  or  otherwise  secured. 

This  Bule  is  re-enacted  by  Order  LTT.,  Bule  1,  of  the  Ame 
ing  Act. 

Power  to  make  orders  for  sale  of  goods, 

44.  It  shall  be  lawful  for  the  Court  or  a  Judge,  on  the  applieatiom  ef 
party  to  any  action,  to  make  any  order  for  the  sale,  by  any  pereon  orpm 
named  in  such  order,  and  in  such  manner,  and  on  such  terms  as  to  the  C 
or  Judge  may  seem  desirable,  if  any  goods,  wares,  or  merchandise  which 
be  of  a  perishable  nature  or  likely  to  ityure  from  keeping,  or  which  for 
other  Just  and  sufficient  reason  it  may  be  desirable  to  have  sold  at  once. 

This  Bule  is  re-enacted  by  Order  LTT.,  Bule  2,  of 
Amending  Act. 

Tower  for  Court  to  make  interim  orders  as  to  preservation  or  ixaminatk 
of  property,  examination  of  witnesses,  ^e. 

45.  It  shall  be  lawful  for  the  Court  or  a  Judge,  upon  the  applieatien  ef 
party  to  an  action,  and  upon  such  terms  as  may  seem  Just,  to  make  amy  » 
for  the  detention^  preservation,  or  inspection  of  any  property,  being  theed 
of  such  action,  pnd  for  all  or  any  of  the  purposes  aforesaid  to  authorise 
person  or  persons  to  enter  upon  or  into  any  land  or  building  in  the  poem 
of  any  party  to  such  action,  and  for  all  or  any  of  such  purpoees  afkrmi 
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mhorite  any  samples  to  be  taJcetty  or  any  observation  to  be  made  or  expert'  Bulei  1879 
•«»<  to  he  tried f  which  may  seem  necessary  or  expedient  for  the  purpose  of  &m>«>« 
fknisingfull  information  or  evidence.  The  Court  or  a  Judge  may  alsoy  in 
tBeamtehere  it  shall  appear  necessary  for  the  purposes  of  justice  ^  make  any 
trier  for  the  examination  upon  oath  before  any  officer  of  the  Court,  or  any 
other  person  or  persons^  and  at  any  place  y  of  any  witness  or  persofiy  and  may 
order  smf  deposition  so  taken  to  be  filed  in  the  Court,  and  may  empower  any 
ptrtff  to  tmy  action  or  other  proceeding  to  give  such  deposition  in  evidence 
therm  on  such  termsy  if  any,  as  the  Court  or  a  Judge  may  direct, 

a 

This  Rule  is  re-enacted,  the  firat  clause  by  Order  LII.,  Rule 
3,  the  Hecond  clause  by  Order  XXXVII.,  Rule  4,  of  the  Amend- 
ing Act  ("  cause  or  matter  "  being  substituted  for  "  all  cases  "). 


Discontinuance  of  action, 

*••  The  plaintiff  may,  at  any  time  before  receipt  of  the  defendant's  state 
^^^  of  defence,  or  after  the  receipt  thereof  before  taking  any  other  proceeding 
i»  the  setion  (save  any  interlocutory  application) ,  by  notice  in  writing,  wholly 
^^^f^inue  his  action  or  withdraw  any  part  or  parts  of  his  alleged  cause  of 
'•■Vfcw/,  and  thereupon  he  shall  pay  the  defendant's  costs  of  the  action,  or, 
iftkesetion  be  not  wholly  discontinued,  the  defendant's  costs  occasioned  by 
^^  fitter  so  withdrawn.    Such  costs  shall  be  taxed  in  the  manner  prescribed 
h  Jtules  of  Court,  and  such  discontinuance  or  withdrawal,  as  the  case  may  be, 
*^notbsa  defence  to  any  subsequent  action.     Save  as  in  this  Rule  other- 
^provided,  it  shall  not  be  competent  for  the  plaintiff  to  withdraw  the 
*^tsrdor  discontinue  the  action  without  leave  of  the  Court  or  a  Judge,  but  the 
^•"'^ortf  Judge  may,  before,  or  at,  or  after  the  hearing  or  trial,  upon  such 
*"*»«!  ^0  costs,  and  as  to  any  other  action,  and  otherwise  as  may  seem  fit, 
^^  the  action  to  be  discontinued,  or  any  part  of  the  alleged  cause  of  com- 
f^^  to  he  struck  out.     The  Court  or  a  Judge  may,  in  like  manner,  and  wiih 
^^  His  discretion  as  to  terms,  upon  the  application  of  a  defendant,  order  the 
^^  or  any  pa)  t  of  his  alleged  grounds  of  defence  or  counterclaim  to  be  with- 
**«ni  or  struck  out,  but  it  shall  not  be  competent  to  a  defendant  to  withdraic 
^it  defence,  or  any  part  thereof,  without  such  leave.     Any  judgment  of  non- 
*«»'»  unless  the  Court  or  a  Judge  otherwise  directs,  shall  have  the  same  iffi  ct 
^s  judgment  upon  the  merits  for  the  defendant ;  but  in  any  case  ofmisftrkc, 
"fprise,  or  accident,  any  judgment  of  nonsuit  may  be  set  aside  on  such  tcrmSy 
fts payment  of  costs  and  otherwise,  as  to  the  Court  or  a  Judge  shall  seem 
jut. 

This  Rule  ib  re-enacted,  the  last  clause  by  Order  XLI.,  Rule 
%  die  remidnder  by  Order  XXIII.  of  the  Amending  Act. 
16 
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BulM  ItTS,  Costs. 


47.  Suhlect  to  the  provmont  of  this  Act,  the  costs  of  smd  incident  to  all 
proceedings  in  the  High  Court  shall  be  in  the  discretion  of  the  Court ;  but 
nothing  herein  onttiined  shall  deprive  a  trustee,  mortgaffee^  or  other  person 
of  any  right  to  costs  out  of  a  particular  estate  or  fund  to  which  he  would  U 

entitled  according  to  the  rules  hitherto  acted  upon  in  Courts  of  Equity, 

» 

This  Rule  is  re-enacted  by  Oixier  LV.  of  the  Amending  Act. 

Kbw   Tbials   and   AprsALs. 
Jiestrictions  on  new  trials, 

48.  A  new  trial  shall  not  be  granted  on  the  grotmd  of  misdirection  or  of  the 
improper  admijtsiofi  or  rejection  of  evidence,  unless  in  the  opinion  of  the  Court 
to  ichieh  the  application  is  made  some  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned  in  the  trial  of  the  action  ;  and  if  it  appear  to  such 
Court  that  such  wrong  or  miscarriage  affects  parts  only  of  the  matter  in  cou- 
trortrsp,  the  Court  may  give  ^nal  judgment  as  to  part  thereof,  and  direct  f 
new  trial  as  to  the  other  part  only. 

This  Rule  is  rc-cnacted  by  Order  XXXIX.,  Rule  3,  of  the 
Amending  Act. 

Abolition  of  bills  of  exceptions  and  proceedings  in  error. 

49.  Bills  of  exceptions  and  proceedings  in  error  shall  be  abolished. 

This  Rule  is  re-enacted  by  Order  LVIIF..  Rule  1,  of  tlio 
Amending  Act. 

Mode  of  Appealing, 

60.  All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of  re-hearing,  and 
shall  be  brought  by  notice  ofmotioti  in  a  stttnmary  way,  and  no  petition,  case, 
or  other  formal  proceeding  other  than  such  ttotice  of  motion  shall  be  necessary. 
The  appellant  may  by  the  notice  of  motion  appeal  from  the  whole  or  any  part 
of  any  judgment  or  order,  and  the  notice  of  motion  shall  state  whtther  the  wholr 
or  part  only  of  such  judgment  or  order  is  complained  of,  and  in  the  latter  case 
shall  specify  such  part. 

This  Rule  is  re-enacted  by  Order  LVIIL,  Rule  2,  of  t!)o 
Amending  Act. 

Notice  of  appeal. 

61.  The  notice  of  appeal  shall  be  served  upon  all  parties  directly  affected 
by  the  appeal,  and  it  shall  not  be  necessary  to  serve  parties  not  m  affected  ; 
but  the  Court  of  Appeal  may  direct  notice  of  the  appeal  to  be  served  on 
all  or  any  parties  to  the  action  or  other  proceeding,  or  uj/vn  any^rson  not  u* 
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parity  and  in  the  meantime  may  poHpone  or  ti^'owm  the  hearing  of  the  appeal  Bslei  ltV8, 
upon  such  terms  as  may  seem  just,  and  may  give  eueh  Judgment  and  maJce       *^*  W. 
eueh  order  as  might  have  been  given  or  made  if  the  person  served  with  Mueh 
notice  had  been  originally  parties.    Any  notice  of  appeal  may  he  amended  at 
any  time  as  to  the  Court  of  Appeal' may  seem^t. 

This  Eule  is  re-enacted  by  Order  LVIII.,  Kule  3,  of  the 

Amending  Act. 


General  power  of  Appeal  Court, 

52.  The  Court  of  Appeal  shall  have  aU  the  powers  and  duties  as  to  amend- 
ment  and  otherwise  of  the  Court  of  First  Instance^  together  with  full  die- 
creiionary  power  to  receive  further  evidence  upon  questions  of  fact,  eueh 
evidence  to  be  cither  by  oral  examination  in  Court,  by  ajldavity  or  by  deposition 
taken  before  an  examiner  or  Commissioner.  Such  further  evidence  may  be 
given  without  special  leave  upon  interlocutory  applications,  or  in  any  case  ae 
to  fnatlers  which  have  occurred  after  the  date  of  the  decision  from  which  the 
appeal  is  brought.  Upon  appeals  from  a  decree  or  judgment  upon  the  merits^ 
at  the  trial  or  hearing  of  any  action  or  mattery  such  further  evidence  (save  as 
aforesaid)  shall  be  admitted  on  special  grounds  only,  and  not  without  special 
leave  of  the  Court.  The  Court  of  Appeal  shall  have  power  to  give  any  Judgment 
and  make  any  decree  or  order  which  ought  to  have  been  made,  and  to  make 
eueh  further  or  other  order  as  the  ease  »wy  require.  The  powers  aforesaid 
may  be  exercised  by  the  said  Court,  notwithstanding  that  the  notice  of  appeal 
may  be  that  part  only  of  the  decision  may  be  reversed  or  varied,  and  such 
powers  may  aho  be  exercised  in  favour  of  all  or  any  of  the  respondente  or 
parties,  although  such  respondents  or  parties  may  not  have  appealed  from  or 
complained  of  the  decision.  The  Court  of  Appeal  shall  have  power  to  make 
eueh  order  as  to  the  whole  or  any  part  of  the  costs  of  the  appeal  as  may 
seem  Just. 

This  Rule  is  re-enacted  by  Order  LYIII.,  Rule  ^j  of  the 
Amending  Act. 


Regulations  as  to  cross  appeals. 

63.  It  shall  not,  under  any  circwnstance,  be  necessary  for  a  respondent  to 
give  notice  of  motion  by  way  of  cross  appeal,  but  if  a  respondent  intend*, 
upon  the  hearing  of  the  appeal,  to  contend  that  the  decision  of  the  Court 
below  shoultl  be  varied  or  altered,  he  shall,  within  such  lime  as  may  be 
prescribed  by  Rules  of  Court  or  by  special  order,  give  notice  of  such  intetUion 
to  any  parties  who  may  be  affected  by  such  contention.  The  omission  to 
g¥fe  eueh  notice  shall  not  diminish  the  powers  by  this  Act  conferred  upom 
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Malm  ISTSy    iks  (hurt  ofAppealy  hut  mayy  in  the  ditentUm  of  the  Courts  he  ground  for  tm 
^*^*^      a^i^mrwment  of  the  appealy  or  for  a  tpeexdl  order  as  to  eottt. 

This  Kule  is  re-enactod  by  Order  LVXiL,  Rule  6,  of  the 
Amending  Act, 

Mode  ofhringing  evidence  hefore  Court  of  Appeal. 

54.  When  any  question  of  fact  ie  involved  in  an  appeal,  the  evidence  taken 
in  the  Court  heloto  shall  he  hrought  hefore  the  Court  of  Appeal  in  such 
manner  as  may  he  preserihed  hy  Rules  of  Court  or  hy  special  order. 

This  Rule  is  re-enacted  (with  the  exception  of  the  words, 
"  in  such  manner  as  may  be  prescribed  by  Rules  of  Court  or 
by  special  order'*)  by  Order  LVIIL,  Rule  11  of  the  Amending 
Aci  The  "  manner  "  is  laid  down  in  subsection  {a)  and  {h) 
of  the  last-mentioned  Rule. 

Power  for  Court  to  refer  to  notes,  ^e. 

65.  If,  upon  the  hearing  of  an  appeal,  a  question  arises  as  to  the  ruling  or 
direction  of  the  Judge  to  a  jury  or  assessors f  the  Court  shall  have  regard  to 
ver\/led  notes  or  other  evidence,  and  to  such  other  materials  as  the  Court  nuty 
deem  expedient. 

This  Rule  is  re-enacted  by  Order  LVHL,  Rule  13,  of  the 
Amending  Act. 

Want  of  appeal  from  interlocutory  order  not  to  limit  powers  of  Court 

of  Appeal. 

56.  No  interlocutory  order  or  rule  from  which  there  has  been  no  appeal  shall 
operate  so  as  to  har  or  prejudice  the  Court  of  Appeal  from  giving  such  decision 
upon  the  appeal  as  may  seem  Just. 

•  This  Rule  is  re-enacted  by  Order  LVIIL,  Rule  14,  of  the 

Amending  Act. 

Limit  of  time  in  appeals. 

57.  No  appeal  from  any  interlocutory  order  shall,  except  hy  special  leave  of 
the  Court  of  Appeal,  be  hrought  after  the  expiration  of  twenty-one  days,  and 
no  other  appeal  shall,  except  hy  such  leave,  he  brought  after  the  expiration  of 
one  year.  The  said  respective  periods  shall  be  calculated  from  the  time  at 
which  the  judgment  or  order  is  signed,  entered,  or  otherwise  perfected,  or,  in 
the  ease  of  the  refusal  of  an  application,  from  the  date  of  such  refusal,  or 
from  euch  time  as  may  he  prescribed  hy  Rules  of  Court.  Such  deposit  or  other 
eeeuritf  for  the  costs  to  he  oecaeumed  hy  any  appeal,  shall  he  made  or  given  <u 
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fnay  be  prescribed  by  Rules  of  Courts  or  directed  under  special  circumstances  by   Boles  1878, 
ihe  Court  of  Appeal.  'B^titVt. 

This  Rule  (except  the  words  *'  or  from  such  time  as  may  bo 
prescribed  by  Rules  of  Court ")  is  re-enacted  by  Order  LVIIL, 
Hule  15,  of  the  Amending  Act. 

Appeal  not  to  stay  proceedings, 

58.  An  appeal  shall  not  operate  as  a  stay  of  execution  or  of  proceedings 

Mnder  the  decision  appealed from^  except  so  far  as  the  Court  appealed  from,  or 

any  Judge  thereof  or  ihe  Court  of  Appeal,  may  so  order  ;  and  no  intermediate 

act  or  proceeding  shall  be  invalidated^  except  so  far  as  the  Court  appealed  from 

may  direct. 

This  Rule  is  re-enacted  by  Order  LVIII.,  Rule  16,  of  the 
Amending  Act. 
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ACT,  1875. 

38  &  39  VICTORIA,  CHAPTER  77. 

Act  1876.    An  Act  to  amend  and  extend  the  Supreme  Court 

of  Judicature  Act,  1873. 

[lltt  August,  1875, 

WHEREAS  it  is  expedient  to  amend    and 
extend  the  Supreme  Court  of  Judicature 
Act,  1873. 

A  Bill  was  introduced  in  1874,  entitled  "  An  Act  to 
amend  and  extend  the  Supreme  Court  of  Judicature  Act, 
1873."  It  passed  through  the  House  of  Lords  and  was 
read  a  first  time  in-  the  House  of  Commons,  but  it  was 
withdrawn  near  the  close  of  the  Session  of  1874,  the 
chief  cause  of  its  withdrawal  being  the  occupation  of  the 
time,  which  would  otherwise  have  been  devoted  to  it,  by 
measures  which  were  regarded  as  of  more  prcssini?  impor- 
tance, especially  by  the  English  Public  Worship  lUU,  the 
Scottish  Church  Patronage  Bill,  and  the  Endowed  Scliools 
Bill,  all  of  which  eventually  became  law  in  the  Session  of 
1874. 

Instead  of  an  amending  measure  a  Suspensory  Bill  was 
passed  (37  and  38  Vict.  c.  83),  by  which  the  2nd  section 
of  the  Supreme  Court  of  Judicature  Act,  1873,  was  re- 
pealed, and  it  was  provided  that  that  Act,  "  excepting  pro- 
visions thereof  directed  to  take  efiect  on  the  parsing 
thereof,"  should  **  commence  and  come  into  operation  on 
the  Ist  day  of  November,  1875,"  and  the  said  day  should 
**  be  taken  to  be  the  time  appointed  for  the  commencement 
of  the  said  Act." 

The  preamble  of  the  present  Bill  is  copied  from  the 
preamble  of  the  Amending  Bill  of  1874,  with  the  omission 
of  the  concluding  words, "  and  to  constitute  an  IMPERIAL 
Appellate  Court.'* 
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Be  it  therefore  enacted  by  the  Queen's  most    ^^  "^^' 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

Section   1. — Short   title ^  and  construction  tdth 

3G  and  37  Vict.  c.  66. 

This  Act  shull,  so  far  as  is  consistent  with  the 
tenor  thereof,  be  construed  as  one  with  the 
Supreme  Court  of  Judicature  Act,  1873  (in  this 
Act  referred  to  as  the  Principal  Act),  and  together 
with  the  Principal  Act  may  be  cited  as  "  The 
Supremo  Court  of  Judicature  Acts,  1873  and 
1875,"  and  this  Act  may  be  cited  separately  as 
"  The  Supreme  Court  of  Judicature  Act,  1875.'' 

This  section  is  copied  from  the  Supreme  Court  of  Judi- 
cature Bill  of  1874,  with  the  substitution  of  "  1875  "  for 
« 1874." 

"The  Supreme  Court  of  Judicature  Act,  1873,"  is  the 
title,  as  we  have  seen,*  given  to  the  Principal  Act  by  the 
Ist  section  of  that  Act; 

Section  2. — Commencement  of  Act. 

This  Act,  except  any  provision  thereof  which  is 
declared  to  take  effect  before  the  commencement 
of  this  Act,  shall  commence  and  come  into  opera- 
tion on  the  1st  day  of  Novemher,  1875. 

Seeiionn  20,  21,  and  65  of  the  Principal  Act  shall  not  eomtnenee  or  eome 
into  operation  until  the   Ist  day   of  November^  1876,  and  until  the  taid 

*  Supreme  Court  of  Judicature  Act,  )873|  section  I,  aupra. 
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Act  1875,      ueiions  come  into  operation,  an  appeal  may  he  brought  to  the  Houee  of 
'*  ^*  Lord*  from  any  judgment  or  order  of  the   Court  of  Appeal  hereinafter 

^~~'"~"""*  mentioned  in  any  ease  in  which  any  appeal  or  error  might  now  be  brought  to 
the  HoUse  of  Lords  or  to  Her  Majesty  in  Council  from  a  similar  judgment^ 
decree,  or  order  of  any  Court  or  Judge  whose  jurisdiction  is  by  the  Principal 
Aet  transferred  to  the  High  Court  of  Justice  or  the  Court  of  Appeal,  or  in 
any  ease  in  which  leave  to  appeal  shall  be  given  ly  the  Court  of  Appeal. 

The  first  paragraph  of  this  section  is  copied  from  the 
Supreme  Court  of  Judicature  Bill,  1874.  The  words, 
"  except  any  provision  thereof  which  is  declared  to  take 
effect  before  the  commencement  of  this  Act,"  refer  to 
the  following  sections:*  section  25  (which  enacts  that 
Orders  in  Council  and  Bules  of  Court,  required  by 
this  Act  to  be  laid  before  Parliament,  shall  be  so  laid 
within  forty  days  next  after  they  are  made) ;  section 
29  (which  abolishes  certain  small  payments  of  the 
Senior  Puisne  Judge  of  the  Queen's  Bench  and  of  the 
Queen's  Coroner  and  Attorney) ;  section  30  (which 
repeals  section  16  of  the  Chancery  Funds  Act,  1872) ; 
section  31  (which  abolishes  the  office  of  secretary  to  the 
visitors  of  lunatics),  and  section  32  (which  amends  section 
19  of  the  32  and  33  Vict.  c.  83,  and  section  116  of  the 
32  and  33  Vict.  c.  71).  Sections  17,  23,  and  26,  also, 
give  power  to  make  orders  after  the  passing  and  before 
the  commencement  of  the  present  Act.  See  also  s.  8  of 
this  Act,  infra. 

The  second  paragraph  of  this  section,  which  is  of  a 
suspensory  and  temporary  nature,  has  been  repealed  by 
section  24  of  the  Appellate  Jurisdiction  Act,  1876. 

The  substituted  provisions  will  be  found  in  section  3  of 
that  Act,  by  which  "  an  appeal  shall  lie  to  the  Hou§e  of 
Lords  from  any  order  or  judgment  of  Her  Majesty's  Court 
of  Appeal,''  subject  as  therein  mentioned.f 

The  effect  of  the  latter  part  of  the  present  section  was 
rather  curious.  The  jurisdiction  of  the  High  Court  of 
Admiralty  is,  by  the  6th  subsection  of  the  16th  section 

*  These  sectioiui  came  in  force  on  the  11th  of  August,  1876. 

t  Subject,  namely,  to  the  fiat  of  the  Attorney-General  in  coses  under 
t.  10  of  the  Appellate  Jurisdiction  Act,  1876,  and  to  the  order  of  tho 
House  as  to  value,  costs,  and  time  under  s.  11. 
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of  the   Principal  Act,  vested    in    the  High  Court  of    ^^  ^•t 

Justice.  The  appeal  from  the  High  Court  of  Admiralty  lay         ' 

direct  to  the  Privy  Council.     The  5th  subsection  of  the 

18th  section   of  the  Principal  Act  vests  this  appellate 

jurisdiction   of  the  Privy  Coimcil  in  the  new  Court  of 

Appeal.      Then  comes  the  present  section^  which   says 

that  *'an  appeal  may,  till  the  Ist  of  JSTovember,  1876,  be 

brought  to  the  House  of  Lords /row  any  judgment  or  order 

of  the  Court  of  Appeal^m  any  case  in  which  an  appeal  might 

now  be  brought  to  Her  Majesty  in  Council  from  a  similar 

judgment  or  order  "  of  the  High  Court  of  Admiralty,  that 

being  a  '*  Court  whose  jurisdiction  is  transferred  to  the 

High  Court  of  Justice."     The  words  "from  any  judgment 

or  order  of  the  Court  of  Appeal,"  and  the  word  "  similar," 

would  have  been  surplusage,  unless  it  was  intended  to 

give  two  appeals,  one  to  the  Court  of  Appeal  and  one  &om 

that  Court  to  the  House  of  Lords,  where,  before  the  Ist 

of  November,  1875,  there  was  only  one  appeal,  viz.,  to  the 

Privy  Council.      See  further,  as  to  the  meaning  of  the 

second  paragraph  of  this  section,  the  note  to  section  3  of 

the  Appellate  Jurisdiction  Act,  1876,  infra.* 

It  may  here  be  mentioned  that,  when  sitting  on  appeal 
from  the  Admiralty  Division  of  the  High  Court  of  Justice, 
the  Court  of  Appeal  has  power  to  call  in  the  aid  of  nautical 
assessors.  As  Lord  Justice  Baggallay  pointed  out  in  the 
case  in  which  this  was  decided,!  the  power  was  expressly 
conferred  upon  the  Court  of  Appeal  by  the  Supreme  Court 
of  Judicature  Act  I  The  expenses  of  the  nautical  assessors 
will  have  to  be  borne  by  the  imsuccessful  party,  and  may 
be  recovered  by  the  successful  party  as  part  of  the  costs, 

Xhiring  the  interval  which  elapsed  between  the  Ist  of 
November,  1875,  and  the  1st  ot  November,  1876,  the 
House  of  Lords  dealt  with  great  freedom  with  the  decisions 
of  the  Courts  below.  Besides  reveraing  or  varying  the 
decisions  of  the  Lords  Justices  of  Appeal  in  Chancery^ 


♦  Seo  also  a  correspondence  on  this  8ubject  in  The  Timet,  October  29th, 
and  November  Ist,  1875,  between  "  E.R."  and  the  writer  of  this  work. 

t  The  ''Dunkeld;'  W.  N.,  1876,  66,  100;  Times,  February  9th  and 
29th,  1876 ;  2  Charley's  Cases  (Court),  146,  147. 

X  Supreme  Court  of  Judicature  Act,  1873,  s.  56,  and  HasAird's  Par- 
liamentary Debates,  8rd  Series,  Vol.  226,  pp.  971,  972. 
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^•*  MT6,    and  restoring  the  decisions  of  the  Yice-Chanoellors  in  the 

! '        cases  of  Syers  v.  SperSy*  JEdwards  v.  Warden,f  Minors  v. 

BatthorijX  and  Lyon  v.  The  Fishmongers*  Company,^  re- 
versing the  decisions  of  the  Exchequer  Chamber  and 
restoring  the  decisions  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  in  the  cases  o{  Allison  v.  The  British 
Marine  Insurance  Cofrpany^l  Rhodes  v.  Fortcood,^ Lows  v. 
Telford,^*  and  Green  v.  The  Qt/^^;  ft  aiid  reversing  the 
decision  of  the  Court  of  Session  in  the  case  of  Harrison  v. 
The  Anderson  Foundry  Company, XX  the  House  of  Lords, 
during  this  interval  of  suspense,  reversed  the  decision  of 
the  new  Court  of  Appeal  and  restored  the  decision  of  the 
Queen's  Bench  in  the  important  case  of  Dixon  v.  The 
London  Small  Arms  Company, ^^  In  each  of  these  cases 
there  were  the  decisions  of  two  Courts,  the  Court  of  First 
Instance  and  the  House  of  Lords,  as  against  the  decision 
of  one  Court  only,  the  Intermediate  Court  of  Appeal ;  if 
the  Intermediate  Court  of  Appeal  had  been  the  Final 
Court  of  Appeal,  the  decisions  would  have  been  those  of 
one  Court,  as  against  one  Court ;  and  substantial  injustice 
would  have  been  done  to  suitors,  as  in  each  case  the 
decision  of  the  Court  of  First  Instance,  which,  after  a 
most  severe  sifting  before  the  most  trained  and  judicial 
minds  of  the  kingdom,  was  shown  to  have  been  right, 
would  have  been  finally  and  irrevocably  held  to  have 
been  wrong.  This  will  serve  as  an  illustration  of  the 
advantages  which  have  accrued  to  suitors  from  the  pre- 
servation of  the  jurisdiction  of  the  House  of  Lords  as  a 
Final  Court  of  Appeal  for  the  United  Kingdom. 

A  number  of  important  points  relative  to  appeals  to  the 
House  of  Lords  were  decided  during  the  interval  between 
the  1st  of  November,  1875,  and  the  1st  of  November,  1876, 
in  the  case  of  Justice  v.  The  Mersey  Steel  and  Lon  Com^ 
pany.  1 1  The  practice  with  regard  to  appeals  to  the  House 
«      ■        ■        ■  '  .1         — _^_^___^__— — _— — 

•  1  App.  Cos.,  174,  192 ;  36  L.  T.,  101.   f  lb.,  281,  305 ;  35  L.  T.,  1. 

X  lb.,  428,  464.  {  lb.,  662,  686 ;  25  W.  R.,  165. 

0  Jb.,  209,  256 ;  24  W.  B.,  1069  ;  34  L.  T.,  809. 

%  lb.,  266,  277;  24  W.  E.,  107«.  ♦*  i3.,  414,  427;  46  L.  J.  (Ex.),  613. 

tt  lb.,  613,  653.  tt  ^-j  674,  694. 

}}  lb,,   632,  660 ;  26  W.  R.,  142 ;  Ti»u»,  Wednesday,  July  12th, 

1876. 

1  C.  r.  v.,  676;  24  W.  R,  966 ;  W.  N.,  1876,  p.  231. 
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of  Lords  18  untouched  by  the  Supreme  Court  of  Judicature     Aet  iWft, 

Acts,  and  the  Rules  of  the  Supreme  Court.    Bail  in  error,  _ 

as  provided  by  s.  151  of  the  Common  Law  Procedure  Act, 

1852,  must,  therefore^  be  given  by  the  appellant,  on  an 

appeal  from  a  decision  of  the  Court  of  Appeal,  in  an  action 

commenced  in  one  of  the  Common  Law  Divisions  of  the 

High  Court.     Order  LVIIL,  Rule  16,  of  the  Supreme 

Court  has  no  application  to  appeals  from  the  Court  of 

Appeal  to  the  House  of  Lords ;  it  applies  only  to  appeals 

from  the  High  Court  of  Justice  to  the  Court  of  Appeal. 

A  Divisional  Court  of  the  High  Court  has  power  in  an 

appeal  to  the  House  of  Lords  from  the  Court  of  Appeal  to 

extend  the  time  for  putting  in  bail  in  error,  where  the 

four  days  (specified  in  the  151st  section  of  the  Common 

Law  Procedure  Act)  for  giving  bail  in  error  have  expired; 

but  the  Court  of  Appeal  ha^no  such  power.     The  reason 

is,  that  as  soon  as  the  Court  of  Appeal  has  given  its  decision 

in  an  appeal,  it  Is  functus  officio ;  the  action  is  put  back 

into  the  High  Court,  and  the  judgment  of  the  Court  of 

Appeal  becomes  the  judgment  of  the  High  Court,  on  which, 

and  not  on  the  Court  of  Appeal,  devolves  the  duty  of 

giving  eflfect  to  it. 

It  was  also  decided,  during  the  interval  which  elapsed 
between  the  1st  of  November,  1875,  and  the  1st  of  No- 
vember, 1876,  that  the  new  Court  of  Appeal  has  no  juris- 
diction to  order  the  enrolment  of  a  decree  of  the  Court  of 
Chancery,  enrolled  for  the  purpose  of  appealing  to  the 
House  of  Lords  previous  to  the  1st  of  November,  1875,  to 
be  vacated.  The  power  to  make  such  an  order  is  now 
vested  exclusively  in  the  Lord  Chancellor.*  See  and 
compare  Bruff  r.  Cobbold.f 

Section  3. — Explanation  of  36  and  37   Vkt.^ 
c.  66,  8.  5,  a^  to  number  of  Judges. 

Whereas  by  section  6  of  the  Principal  Act  it  is  provided  as  follows  ;— 
"  that  if  at  the  commencement  of  this  Act  the  nttmber  of  Puisne  Justices  and 
**  Junior  Parens  who  shall  become  Judges  of  the  said  Migh  Court  shall  exceed 
**  twelve  in  the  whole,  no  new  Judge  of  the  said  High  Court  shall  be  appointed 


♦  Allan  V.    The  United  Kingdom  Tel^raph  Company,  Limited,  24  W.  K., 
898;  2  Charley's  Cases  (Court),  10. 
t  L.  K.,  7  Ou,  217. 
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Aet  1875,      "  til  the  place  of  any  nich  FuUm  Justice  or  Junior  Baron  who  ehail  die  or  re- 
**  ^*  "  eiffn  while  such  whole  number  shall  exceed  twelve^  it  being  intended  that  the 

**  permanent  number  of  Judges  of  the  said  High  Court  shall  not  exceed  twenty- 
**one;  and,  **  whereas,  having  regard  to  the  state  of  business  in  the  several 
"  Courts  whose  jurisdiction  is  transferred  by  the  Principal  Act  to  the  Migh 
'*  Court  of  Justice,  it  is  expedient  that  the  number  of  Judges  thereof  should 
**not  at  present  be  reduced:  Be  it  enacted,  that  so  much  of  the  said  section 
**  as  is  hereinbefore  recited  shall  be  repealed.     The  XiOrd  Cll&IlCellor 

shall  not  be  deemed  to  be  a  permanent  Judge 
of  [the  High]  Court,  and  the  provisions  of  section 
[5  of  the  Principal  Act]  relating  to  the  appoint- 
ment and  style  of  the  Judges  of  the  said  High 
Court  shall  not  apply  to  the  Lord  Chancellor. 

See  the  note  to  section  5  of  the  Principal  Act,  as 
to  two  curious  errata  in  that  section,  which  this  section 
was  originally  designed  to  amend. 

The  manner  in  which  it  was  intended  to  amend  s.  5  will 
appear  from  the  shape  in  which  clause  3  came  down  from 
the  House  of  Lords.     It  then  ran  thus : 

""Whereas  by  section  5  of  the  Principal  Act  it  is 
provided  as  follows : — *  that  if  at  the  commencement  of  this 
^  Act  the  number  of  Puisne  Justices  and  Junior  Barons  who 
'  shall  become  Judges  of  the  said  High  Court  shall  exceed 

*  twelve  in  the  whole,  no  new  Judge  of  the  said  High  Court 
'  shall  be  appointed  in  the  place  of  any  such  Puisne  Justice 
^  or  Junior  Baron  who  shall  die  or  resign  while  such  whole 
^  number  shall  exceed  twelve,  it  being  intended  that  the 
'  permanent  nimiber  of  Judges  of  the  said  High  Court  shall 

*  not  exceed  twenty-one ; '  and  doubts  have  arisen  as  to 
the  position  of  the  Lord  Chancellor  under  the  said  section, 
and  it  is  expedient  to  remove  such  doubts : 

"  Be  it  therefore  enacted,  that  the  said  section  shall  be 
read  as  if,  instead  of  the  tcords,  *  the  permanent  number  of 
Judges  of  the  said  High  Court/  there  were  inserted  the 
tcords,  *  the  number  of  permanent  Judges  of  the  said  High 
Courtj  and  in  the  construction  of  the  said  section  the 
Lord  Chancellor  shall  be  deemed  not  to  be  a  permanent 
Judge  of  the  said  High  Court,  but  the  other  Judges  consti' 
tuUng  the  said  High  Court,  exclusive  of  the  Lord  Chan- 
cellor, shall  be  deemed  to  be  permanent  Judges  of  that 
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Court,  and  the  provisions  of  the  said  section  relating  to  the     ^®*  ^^'^^^ 

appointment  and  style  of  the  Judges  of  the  said  High '- — 

Court  shall  not  apply  to  the  Lord  Chancellor." 

In  Committee  on  the  Bill  the  consideration  of  clause  3 
was  postponed  till  after  that  of  the  other  clauses." 

Eventually  Sir  R.  Baggallay,  Q.C.,  A.G.,  on  behalf  of  the 
Government,  proposed  and  carried  the  following  amend- 
ment to  the  clause  : — 

Leave  out  from  "and  doubtshave  arisen,"  down  to  "exclu- 
sive of,"  and  insert  "  Whereas,  having  regard  to  the 
STATE  OF  business  in  the  several  Courts  whose  jurisdiction  is 
transferred  by  the  Principal  Act  to  the  High  Court 
of  Justice,  it  is  expedient  that  the  number  of  Judges 
thereof  should  not  at  present  be  reduced :  Be  it  enacted, 
that  so  much  of  the  said  section  as  is  hereinbefore  recited 
shall  be  repealed.'*  Also,  after  the  word  "shall,"  and 
before  the  word  "  be,"  insert  "'  not,"  before  "  permanent" 
insert  "  a,"  and  alter  "  Judges  "  into  "  Judge." 

With  the  exception  of  Mr.  Gladstone  and  Sir  William 
Harcourt,  Q.C,  the  hon.  members  who  spoke  in  the  debates 
on  the  Bill  were  unanimous  in  deprecating  any  reduction  in 
the  number  of  the  Judges,  as  contemplated  by  the  repealed 
paragraph  of  section  5  of  the  Principal  Act ;  and  no  one 
was  more  energetic  in  resisting  the  proposed  reduction  than 
Sir  Henry  James,  Q.C.*  In  the  debates  on  the  Appellate 
Jurisdiction  Bill  in  1876,  he  succeeded,  however,  in 
persuading  Sir  John  Holker,  Q.C.,  A.G.,  to  accept 
amendments  in  Committee  on  that  Bill  in  the  House  of 
Commons,  which  reduced  the  number  of  Puisne  Judges  of 
the  Common  Law  Divisions  from  15  to  12.  The  repealing 
portion  of  the  present  section  is  printed  in  italics,  because 
it  is  suspended  until  the  death  or  resignation  of  "any 
two  of  the  paid  Judges  of  the  Judicial  Committee  of  the 
Privy  Council."  (See  sections  15  and  18  of  the  Appellate 
Jurisdiction  Act,  1876,  infra,)  The  Queen  may  then, "  upon 
an  address  from  both  Houses  of  Parliament,  representing 
that  the  state  of  business  is  such  as  to  require  the  appoint- 
ment of  an  additional  Judge,  fiU  up  one  of  the  vacancies 

•  **  As  far  as  he  could  throw  any  obstacle  in  the  way  of  reducing  the 
number  of  Common  Law  Judges  from  18  to  15,  he  would  do  so."  Hanj9ard*8 
Parliamentary  Debates,  3rd  Series,  Vol.  225,  p.  953, 
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^  ^*'     created  by  the  transfer  "  of  three  Pniflne  Judges  froal 
-     High  Court  of  Justice  to  the  Court  of  Appeal.    11 
while,  the  number  of  Puisne  Judgres  of  the  ConuBOB 
Divisions  of  the  High  Court  of  Justice  "will  remain " 
to  12,   as  provided  by  that  portion  of  sectioa  5  of 
Principal  Act,  which  this  section  purports  to  repeal 

By  the  Supreme  Court   of  Judicature  Act,  1877| 
addition  is  made  of  one  Puisne  Judge  to  the 
Division.     Mr.  Fry,  Q.C.,  has  been  appointed  under 
Act. 

Section  4. — Constitution  of  Court  ofAppeaL\ 

Her  Majesty's  Court  of  Appeal,  in  this  M 
and  in  the  principal  Act  referred  to  as  the  Cod 
of  Appeal,  shall  be  constituted  as  follows  :  Thai 
shall  be  five  ex-officio  Judges  thereof,  and  ah! 

so  many  ordinary  Judges,  mt  exceeding  three  attmycmUm 

as  Her  Majesty  shall  from  time  to  time  appoint 
The  eX'Officio  Judges  shall  be  the  Lord  Cbaa 
cellor,  the  Lord  Chief  Justice  of  England,  tin 
Master  of  the  Rolls,  the  Lord  Chief  Justice  OJ 
the  Comn.on  Pleas,  and  the  Lord  Chief  Baron  ol 
the  Exchequer. 

The  lirst  Ordinary  Judges  of  the  said  Couil 
shall  be  the  present  Lords  Justices  of  Appeal  ii 
Chancery,  and  such  one  other  person  as  Ha 
Majesty  may  be  i)leascd  to  appoint  by  LetteB 
Patent.  Such  appoinment  may  be  made  eithe 
before  or  after  the  commencement  of  this  Act 
but  if  made  before  shall  take  effect  at  the  coni' 
mencemeut  of  the  Act. 

The  Ordinary  Judges  of  the  Court  of  Appee 
shall  be  slyled  "Justices  of  Appeal.'* 
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The  Lord  Chancellor  may  by  writing  addressed    Act  i876, 

to  the  President  of  any  one  or  more  of  the  fol '—^ — 

lowing  Divisions  of  the  High  Court  of  Justice, 
that  is  to  say,  the  Queen's  Bench  Division,  the 
Common  Pleas  Division,  the  Exchequer  Division, 
and  the  Probate,  Divorce,  and  Admiralty  Division, 
request  the  attendance  at  any  time,  except  during 
the  times  of  the  spring  or  summer  Circuits,  of 
an  Additional  Judge  from  such  Division,  or 
Divisions  (not  being  ex-officio  Judge  or  Judges 
of  the  Court  of  Appeal)  at  the  sittings  of  the 
Court  of  Appeal,  and  a  Judge,  to  be  selected  by 
the  Division  from  which  his  attendance  is  re- 
quested, shall  attend  accordingly. 

Every  Additional  Judge,  during  the  time  that 
he  attends  the  sittings  of  Her  Majesty's  Court  of 
Appeal,  shall  have  all  the  jurisdiction  and  powers 
of  a  Judge  of  the  said  Court  of  Appeal,  but  he 
shall  not  otherwise  be  deemed  to  be  a  Judge  of  the 
said  Court,  or  to  have  ceased  to  be  a  Judge  of  the 
Division  of  the  High  Court  of  Justice  to  which 
he  belongs. 

Section  54  of  the  Principal  Act  is  hereby  re- 
pealed, and,  instead  thereof,  the  following  enact- 
ment shall  take  eflfect : — No  Judge  of  the  said 
Court  of  Appeal  shall  sit  as  a  Judge  on  the  hearing 
of  an  appeal  from  any  judgment  or  order  made  by 
himself,  or  made  by  any  Divisional  Court  of  the 
Hisrh  Court  of  which  he  was  and  is  a  member. 

Whenever  the  oflDLCe  of  an  Ordinary  Judge  of 
the  Court  of  Appeal  becomes  vacant,  a  new  Judge 
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^i!^!!**    ™^y  ^®  appointed  thereto  by  Her  Majesty  by 
Letters  Patent. 


The  leading  distinction  between  the  Court  of  Appeal 
created  by  the  Principal  Act  and  the  Court  of  Appeal 
created  by  this  Act  is  as  follows : — The  Court  of  Appeal 
created  by  the  Principal  Act  was  to  be,  practically,  the  sole 
Court  of  Appeal  for  the  British  Eiiipire  (**  the  Imperial 
Court  of  Appeal,"  as  it  is  termed  in  the  Amending  Bill  of 
1874),  while  the  Court  of  Appeal  created  by  this  Act  is 
a  much  more  modest  tribunal,  representing  merely  the 
abolished  jurisdiction  of  the  Court  of  Exchequer  Chamber 
and  of  the  Court  of  Appeal  in  Chancery — in  other  words^ 
it  is  merely  an  Intermediate  Court  of  Appeal  for  England. 
The  House  of  Lords  is  the  Final  Court  of  Appeal  for  the 
United  Kingdom,  except  in  Ecclesiastical  causes ;  and  the 
Judicial  Committee  of  the  Privy  Council  is  the  Final  Court 
of  Appeal  in  Ecclesiastical  causes,  and  also  for  our  Colonial 
Emplio  and  India. 

It  was  proposed  by  the  21st  and  55th  sections  of  the 
Principal  Act,  that  the  Court  of  Appeal,  which  it  created, 
should  gradually  absorb  the  jurisdiction  of  the  Judicial 
Committee  of  the  Privy  Council ;  but  this  proposal  was,  as 
we  have  seen,*  first  suspended,  and  then  repealed. 

This  section  is  substituted  for  section  6  of  the  Principal 
Act,  which  is  repealed  by  section  33  of  the  present  Act,, 
and  the  second  Schedule. 

There  is  no  section  of  the  present  Act  which  underwent 
more  (and  more  rapid)  changes  than  the  section  now  under 
discussion. 

As  the  section  originally  stood,  the  third  paragraph  ran 
as  follows  : — **'  The  first  Ordinary  Judges  of  the  said  Court 
shall  be  the  present  Lords  Justices  of  Appeal  in 
Chancery,  such  two  of  the  salaried  Judges  of  the  Judicial 
Committee  of  Her  Majesty*s  Privy  Council  appointed  under 
the  Judicial  Committee  Act,  1871,  as  Her  Majesty  may^ 
under  the  Royal  Sign  Manual  appoint,  and  such  one  other 
person  as  Her  Majesty  may  be  pleased  to  appoint  by  Letters 
Patent.  Such  appointment  may  be  made  either  before  or 
after  the  commencement  of  this  Act,  but  if  made  before, 


*  Pages  1,  30,  and  31,  tupra. 
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shall  take  effect  at  the  commencement  of  the  Act.''  The  Aet  1876, 
words  in  italics  were  omitted  in  Committee  on  the  Bill  in  *' 
the  House  of  Commons,  on  the  motion  of  Mr.  Gregory,* 
on  the  ground,  first,  that  the  "  salaried  Judges  '*  of  the 
Judicial  Committee  were  members  of  a  Final  tribunal  of 
appeal,  and  it  would  be  unfair  to  degrade  them  by  making 
them  members  of  the  Court  of  Appeal,  now  that  it  was  to 
be,  not  a  final,  but  an  Intermediate  Court  of  Appeal ;  and, 
secondly,  that  the  efficiency  of  the  Judicial  Committee 
would  be  impaired  by  the  removal  of  two  of  its  "  salaried 
Judges." 

The  words,  "  three  other  persons,"  were,  on  the  motion 
of  Mr.  Watkin  Williams,  Q.O.,t  substituted  for  the  words, 
**one  other  person,"  thus  keeping  up  the  total  number  of 
"  five  Ordiniiry  Judges  of  Appeal"  originally  specified  in 
the  first  paragraph  of  the  present  section. 

The  idea  of  transferring  two  of  the  salaried  Judges  of 
the  Judicial  Committee  of  the  Privy  Council  to  the  Court 
of  Appeal  was,  no  doubt,  taken  from  the  repealed  sixth 
section  of  the  Principal  Act,  which  provided,  that  "  the 
first  Ordinary  Judges  of  the  said  Court  shall  be  the  existing 
Lords  Justices  of  Appeal  in  Chancery,  the  existing  salaried 
Judges  of  the  Judicial  Committee  of  Her  Majesty's  Privy 
Council  appointed  under  *  the  Judicial  Committee  Act, 
1871,*  and  such  three  other  persons  as  Her  Majesty  may 
be  pleased  to  appoint  by  Letters  Patent." 

When  the  BiU  was  in  Committee  in  tlie  House  of  Com- 
mons, Sir  Henry  James,  Q.C.,  made  an  effort  to  secure  that 
the  "  three  other  persons  "  should  be  Common  Law  Judges 
from  Westminster  Hall,  but  the  proposal  was  resisted  by 
the  then  Attorney-General,  and  was  not  pressed.! 

The  present  section,  when  the  Bill  issued  from  Committee 
in  the  House  of  Commons,  stood  as  follows  §  : — 

*'  Her  Majesty's  Court  of  Appeal,  in  this  Act  and  in  the 
Principal  Act  referred  to  as  the  Court  of  Appeal,  shall  be 
constituted  as  follows  :  There  shall  be  five  ex-officio  Judges 


*  Hansard's  Parliamentary  Debates,  3rd  Series,  Vol.  225,  pp.  976-70. 
t  iiWrf.,  p.  679. 
X  Ibid.,  pp.  979-83. 

§  It  stands  thns  in  the  Bill  *'  as  amended  in  Committee/'  printed  on  the 
iiioti<m  of  the  writer. 

i7 
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^  1^^    theoreofy  and  also  so  many  Ordinary  Judges,  not  exoeeding 

! FlVB  at  any  one  time,  as  Her  Majesty  shall  from  time  to 

time  appoint. 

''  The  ex-ojficio  Judges  shall  be  the  Lord  Chancellor^ 
the  Lord  Chief  Justice  of  England,  the  Master  of  the  Bolls, 
the  Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord 
Chief  Baron  of  the  Exchequer. 

''The  first  Ordinary  Judges  of  the  said  Court  shall  bo 
the  present  Lord  Justices  of  Appeal  m  Chancery,  and 
such  THREE  other  persons  as  Her  Majesty  may  be  pleased 
to  appoint  by  Letters  Patent.  Such  appointment  may  be 
made  either  before  or  after  the  commencement  of  this  Act, 
but  if  made  before,  shall  take  effect  at  the  commencement 
of  the  Act. 

"  The  Ordinary  Judges  of  the  Court  of  Appeal  shall  be 
styled  LORDS  Justices  of  Appeal 

**  Whenever  the  office  of  an  Ordinary  Judge  of  the 
Court  of  Appeal  becomes  vacant,  a  new  Judge  may  be 
appointed  thereto  by  Her  Majesty  by  Letters  Patent. 

^^  Provided  that  if  any  Puisne  Judge  of  the  Court  of 
Queen's  Bench  or  Common  Pleas,  or  any  Junior  Baron  of 
the  Court  of  Exchequer,  is  before  the  commencement  of  the 
Principal  Act  appointed  an  Ordinary  Judge  of  the  Court 
of  Appeal,  a  netQ  Judge  may  forthwith  be  appointed  in  the 
place  of  such  Puisne  Judge  or  Junior  Baron,  such  appoint- 
ment to  take  effect  at  the  commencement  of  the  Principal 
Act. 

"  One  or  more  of  (he  Lords  Justices  of  Appeal,  if  mem- 
bers  of  Her  Majesty's  Privy  Council,  shall,  so  far  as  may 
be  necessary,  and  si  far  as  the  state  of  business  in  the 
Court  of  Appeal  may  admit,  attend  the  sittings  of  the 
Judicial  Committee** 

On  the  Beport,  Sir  B.  Baggallay,  Q.C.,  A.G.,  moved  to 
insert  the  following  new  amendments,  the  main  object  of 
which  was  to  reduce  the  number  of  Ordinary  Judges  of 
Appeal  from  five  to  three,  and  to  supplement  the  scanty 
provision  of  Ordinary  Judges  by  enabling  the  Lord 
Chancellor  to  request  the  attendance  of  *' Additional 
Judges,''  from  the  three  Common  Law  and  the  Probate 
Divisions  of  the  High  Court : — 

''  Leave  out '  five '  in  paragraph  one,  and  insert '  three/ 
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*' Leave  out  *  Lords/*  in  paragraph  four,  before  *  Jus-    ^*  ^^^^ 

"  In  same  paragraph,  at  end,  after  '  Appeal/  insert — 
_  " '  The  Lord  Chancellor  may  by  writing  addressed  to 
theTPresident  of  any  one  or  more  of  the  following  Divisions 
of  the  High  Court  of  Justice,  that  is  to  say,  the  Queen's 
Bench  Division, the  Common  Pleas  Division,  the  Exchequer 
Division,  and  the  Probate,  Divorce  and  Admiralty  Division, 
request  the  attendance  at  any  time,  except  during  the 
times  of  the  spring  or  summer  Circuits,  of  an  Additional 
Judge  from  such  Division  or  Divisions  (not  being  ea^-officio 
Judge  or  Judges  of  the  Court  of  Appeal)  at  the  sittings  of 
the  Court  of  Appeal ;  and  a  Judge,  to  be  selected  by  the 
Division  from  which  his  attendance  is  requested,  shall 
attend  accordingly. 

"  *  Every  Additional  Judge,  during  the  time  that  he  at- 
tends the  sitting  of  Her  Majesty's  Court  of  Appeal,  shall 
have  all  the  jurisdiction  and  powers  of  a  Judge  of  the 
said  Court  of  Appeal,  but  he  shall  not  otherwise  be  deemed 
to  be  a  Judge  of  the  said  Court,  or  to  have  ceased  to  be  a 
Judge  of  the  Division  of  the  High  Court  of  Justice  to 
which  he  belongs.' 

*^  Leave  out  from  *  provided  that '  to  *  Judicial  Com- 
mittee,' at  end  of  clause." 

Sir  Henry  James,  Q.C.,  moved  to  amend  the  principal 
amendment  by  inserting  the  following  words  at  the  end, 
after  "  belongs  "  : — 

"  Provided,  that  no  Judge  of  the  said  Court  of  Appeal 
shall  sit  as  a  Judge  on  the  hearing  of  an  appeal  from  any 

Sdgment  or  order  made  by  himself,  or  made  by  any 
ivisional  Court  of  the  High  Court  of  which  he  was  him* 
self  a  member." 

Sir  Eardley  Wilmot  moved  to  amend  Sir  Henry  James's 
Amendment,  by  substituting  the  words  "  and  is  "  for  the 
word  "  himself." 


•  In  section  6  of  the  Supreme  Court  of  Judicature  Act,  1873,  it  was 
provided  that  "the  Ordinary  Judges  of  the  Court  of  Appeal  shall  bo 
styled  •  Lord*  Justices  of  Appeal.'  '*  Sir  R.  Baggallay  was  himself  the 
first  to  receive  the  ugly  sufl^  of  "  J.A."  By  s.  -k  of  the  Supremo  Court 
of  Jadioature  Act,  1877,  **  the  Ordinary  Judges  of  the  Court  of  Appeal 
ahaU  be  styled  Lords  Justices  of  Appeal/' 
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Act  iA7d,  All  these  amendments  were  accepted  by  the  House.* 
*'  • The  Lords,  on  receiving  back  the  Bill  from  the  Com- 
mittee, disagreed  with  the  amendment  of  Mr.  "Watkin 
Williams.  Q.O.,  to  leave  out  "  one  *'  and  insert  "  three/^ 
in  the  third  paragraph  of  the  clause,  assigning  as  their 
"  reason  '*  that  "  one  Judge  is  more  consistent  with  the 
scheme,  as  altered,  than  three  Judges."  The  amendment 
was  inserted,  it  will  be  remembered,  in  Committee  on  the 
Bill ;  but  on  the  Report  the  number  of  Ordinary  Judges 
of  Appeal  had  been  reduced  (in  paragraph  1)  to  three 
from  five.  The  word  *'  three  "  (in  paragraph  three)  then 
became  an  arithmetical  blunder,  as  the  two  Lords  Justices 
of  Appeal,  and  "  one  other  person  to  be  appointed  by 
Letters  Patent,"  made  up  the  three  Ordinary  Judges  of 
Appeal  fixed  by  paragraph  one. 

A  curious  result  of  the  alterations  made  in  this  clause 
in  the  Lower  House  was  the  creation  of  "  Additional,"  as 
well  as  "  ex-officio  "  and  "  Ordinary  **  Judges  of  Appeal, 
thus,  to  some  extent,  carrying  out  the  view  which  Lord 
Selbome,  in  1873,  embodied  in  section  6  of  his  enactment. 

The  House  of  Lords  altered  the  phraseology  of  Sir 
Henry  Jameses  amendment  to  *•'  section  kA  of  the  Prin- 
cipal Act  is  hereby  repealed,  and  instead  thereof  the 
following  enactment  shall  take  effect : — No  Judge  of 
the  said  Court  of  Appeal  shall  sit  as  a  Judge  on  the 
hearing  of  an  appeal  from  any  judgment  or  order  made  by 
himself,  or  made  by  any  Divisional  Court  of  the  High 
Court  of  which  he  was  and  is  a  member."  If  the  reader 
•will  compare  this  amendment  with  section  54  of  the  Prin- 
cipal Act,  he  will  see  that  enactment  has  been  adapted  to 
the  present  section  b)'  leaving  out  the  word  ^'  himself,"  and 
inserting  instead  "  and  is,"  as  proposed  by  Sir  Eardley 
Wihnot. 

Shortly  after  the  passing  of  the  Supreme  Court  of 
Judicature  Acts,  the  question  was  raised  whether  Brett,  J., 
who  was  an  '^  Additional  Judge "  under  this  section, 
could  sit  on  appeal  from  a  Divisional  Court  of  the  Common 
Pleas  Division,  composed  of  Lord  Coleridge,  C.  J.,  Archi- 


*  Han8&rd*B  Parliamentary  I)ebat(v,  3rd  Series,  Vol.  226,  pp.    634- 
642. 
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bald,  J.,  and  Amphlett,  B.     The  Court  of   Appeal  held    Act  1875, 
that  he  could.* 

It  is  rather  difficult  to  understand  the  dilemma  on  the 
horns  of  which  Mellish,  L.  J.,  considered  himself  to  be  im- 
paled«     His  Lordship  is  reported  t  to  have  said : — "  There 
seem  to  be  only  two  ways  of  giving  sense  to  the  section ; 
either   the    words,   *  and   is  '   must   be  rejected,  or  else 
*  Divisional  Court'  must  be  read  as '  Division/  '*   It  seemed 
to  his  Lordship  the  "  fittest  "  course  to  "  reject  '^  the  words 
"  and  is."     The  decision  in  the  case  was  a  perfectly  sound 
one,   but   the    reasoning   on    which    it   was  founded    is 
sufficiently  perilous.     No  Court,  not  even  the  House  of 
Lords,  is  entitled  to  "  reject "  the  express  words  of  an 
Act  of  Parliament,  and  so,  to  legislate.     If  a  remedy 
is  needed,  it  is  for  the  power  which  passed  the  Act  to 
apply  it.     Under  the  Supreme  Court  of  Judicature  Act, 
1873,  section  6,  the  "  Additional  Judges  "  of  the  Court  of 
Appeal  were  to  bo  (amongst  others)  persons  "  having  held 
the  office  of  a  Judge  of  Her  Majesty's  Supreme  Court." 
Section  54  of  the  same  Act  provided  that  "  No  Judge  of 
the  Court  of  Appeal  shall  sit  as  a  Judge  on  the  hearing  of 
an  appeal  from  any  judgment  or  order  made  by  himself, 
or  made  by  any  Divisional  Court,  of  the  High  Court  of 
which  he  was  himself  a  member."     The  contingency  of  a 
Judge  being  at  the  same  time  a  member  of  the  Court  of 
Appeal  and  a  member  of  the  Divisional  Court  from  whose 
decision  the  appeal  was  brought  to  the  Court  of  Appeal, 
could  not  possibly  have  arisen  under   section   6  of  the 
Supreme  Court  of  Judicature  Act,  1873.      But  the  Judge 
of  the  Court  of  Appeal  might  under  that  section  have  held 
previously  to  becoming  a  Judge  of  the  Court  of  Appeal, 
the  position  of  Judge  of  the  High  Court,  and  might  have 
sat  as  a  member  of  ^Hhe  Divisional  Court  of  the  High 
Court,"  from  whose    decision  the  appeal  was  brought. 
Section  54  of  the  Act  of  1873  precluded  him,  in  such  an 
event,  from  sitting  on  the  appeal.     Then  came  the  present 
Act,  which  repealed  the  6th  section  of  the  Principal  Act, 

*  Fuher  Y.  The  Vol  de  Traven  Aaphaltt  Faving  Company,  1  C. 
P.  D.  269;  45  L.  J.  (C.  P.),  135;  24  W.  B.,  19S;  1  Charle/s  Oases 
{Ck>iirt),  6S. 

t  1  C.  P.  D.,  259. 
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Aet  iSTft,    and,  as  a  consequence,  the  54th  section  of  that  Act  also^ 
'  und  provided  in  lieu  of  them  the  present  section.     The 

S resent  section  created  an  entirely  new  class  of  ''Additional 
udges ''  of  the  Court  of  Appeal.  It  became  possible  under 
the  present  section  for  a  Judge  to  be  a/  the  same  time  a 
Judge  of  the  Court  of  Appeal  and  a  Judge  of  the  Divisional 
Court  of  the  High  Court,  firom  whose  decision  the  appeal 
is  brought.  The  present  section,  therefore,  re-enacts  the 
54th  section  of  the  Principal  Act,  but  with  the  addition  of 
the  words  "  and  is  "  after  "  was."  If  the  Judge  of  the 
Court  of  Appeal  teas,  at  the  time  when  the  decision  ap- 
pealed from  was  given,  and  still  f>,  at  a  time  when  the 
^peal  is  heard, ''  a  member  of  the  Divisional  Couit  of  the 
High  Court,"  from  whose  decision  the  appeal  is  brought, 
he  is  precluded  by  this  section  from  sitting  on  the  appeal. 
He  may  not  have  taken  part  in  the  decision  of  the  Divi- 
sional Court  of  the  High  Court,  but  it  is  an  appeal  from 
a  Court  of  which  he  "  was  and  is  a  member/'  and  the 
indecorum  of  a  Judge  forming  at  the  same  time  part  of  the 
Court  below  and  part  of  the  Court  above  is  avoided.  The 
expression  "  Divisional  Court  of  the  High  Court "  is  used 
deliberately,  both  in  the  54th  section  of  the  Principal 
Act  and  in  the  present  section,  and  not  "Division," 
because  to  have  used  the  expression  "  Division  "  would 
have  extended  the  principle  of  the  ineligibility  of  a  Judge 
of  the  Court  of  Appeal,  to  sit  on  appeals,  too  far.  To 
take  the  case  of  Fisher  v.  The  Val  de  Travers  Asphalte 
Paeing  Company,  It  would  have  been  absurd  to  have 
disqudified  Mr.  Justice  Brett  from  sitting  on  the  appeal 
in  that  case,  merely  because  he  was  a  member  of  the 
Common  Pleas  Division.  The  Common  Pleas  Division 
did  not  decide  the  case,  but  a  Divisional  Cou:rt  of  the 
High  Court,  wielding  the  functions  of  that  Division, 
did  decide  it.  One  of  the  Judges  of  the  Divisional  Court 
was  actually  a  Baron  of  the  Exchequer.  Any  one  of  the 
three  Judges  of  the  Divisional  Court  by  which  the  case 
was  decided  (Mr.  Baron  Amphlett,  though  not  a  member 
of  the  "  Division  "  to  which  the  cause  was  attached,  quite 
as  much  as  Lord  Coleridffe  and  Mr.  Justice  Archibald) 
would  have  been  piiecluded  by  this  section  from  sitting  on 
the  appeal,  even  though  he  did  not  take  part  in  the  decision^ 
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if  he  continued  to  be  a  member  of  the  same  DiYisional    ^t  1876, 
Court  at  the  time  that  the  appeal  was  heard.  _ 

It  ought  to  be  remembered  that  a  judge  caH  sit  only  in 
one  of  two  capacities :  either  alone  or  as  a  member  of  a 
"Divisional  Court."  If  the  appeal  is  from  himself, 
whether  sitting  alone  or  as  a  member  of  a  Divisional 
Courts  this  section  disqualifies  him  from  sitting  on  the 
appeal ;  but  it  goes  further,  for  it  says,  that  he  is  equally 
disqualified  from  sitting  on  the  appeal,  if  at  the  time  that 
the  decision  was  given  by  the  Divisional  Court,  he  teas  a 
member  of  the  Divisional  Court  (even  although  he  did  not 
take  part  in  the  decision),  and  t^  still  a  member  of  the  same 
Divisional  Court  at  the  time  that  the  appeal  is  heard. 

The  Court  of  Appeal  has  decided  that  the  words  "  any 
judgment  or  order  made  by  himself,*'  do  not  apply  to  a 
case  tried  by  a  jury ^  unless  the  Judge  has  expressed  an 
opinion  at  the  trial,  one  way  or  the  other,  which  has 
influenced  their  verdict.  The  mere  fact  of  his  having 
presided  at  the  trial,  without  more,  does  not  incapacitate 
him  from  sitting  on  the  appeal.  Even  if  he  directed  the 
verdict,  he  is  not  "  within  the  spirit  *'  of  the  present 
section,  if  he  directed  the  verdict  merely  for  the  purpose 
of  raising  the  point  of  law,  without  expressing  any  opinion 
one  way  or  the  other.* 

Although  the  period  during  which  the  attendance  of  an 
Additional  Judge  is  requested  as  expired,  "  such  Judge 
shall  attend  the  sittings  of  the  Court  of  Appeal  for  the 
purpose  of  giving  judgment,  or  otherwise,  in  relation  to 
any  case  which  may  have  been  heard  by  the  Court  of 
Appeal  during  his  attendance ''  at  its  sittings.  Appellate 
Jurisdiction  Act,  1876,  s.  19. 

The  15th  section  of  the  Appellate  Jurisdiction  Act,  1876, 
effects  an  important  change  in  the  present  section.  It 
repeal  the  words  "  not  exceeding  three  at  any  one  time,*' 
and  enacts  new  provisions,  as  to  which  see  the  note  to  the 
15th  section  of  the  Appellate  Jurisdiction  Act,  1876,  infra. 


•  BichardsoH  v.  The  South  Eantem  JRailufay  Company,  1  C.  P.  D., 
342 ;  24  W.R.,  907.  In  that  case  KeUy,  C.B.,  withdrew,  on  the  hearingof 
the  i^peal,  becanse  he  had  expressed  an  opinion  at  the  trial  that  a  portion 
of  the  findings,  which  the  plaintiff  considered  most  material,  was  mere 
snzplnsagc. 
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Act  1875,    Section  5. — Tenure  of  office  of  Judges  tmd  oaths 

of  office;   Judges  not   to  sit  in  the  Souse  of 

Commons. 

All  the  Judges  of  the  High  Court  of  Justice, 
and  of  the  Court  of  Appeal  respectively,  with  the 
exception  of  the  Lord  Chancellor,  shall  hold 
their  oflSces  as  such  Judges  respectively  during 
good  behaviour,  subject  to  a  power  of  removal  by 
Her  Majesty,  on  an  Address  presented  to  Her 
Majesty  by  both  Houses  of  Parliament.  No 
Judge  of  either  of  the  said  Courts  shall  be 
capable  of  being  elected  to  or  of  sitting  in  the 
House  of  Commons.  Erory  person  appointed  after 
the  passing  of  this  Act  to  be  Judge  of  either  of 
the  said  Courts  (other  than  the  Lord  Chancellor) 
when  he  enters  on  the  execution  of  his  office, 
shall  take  in  the  presence  of  the  Lord  Chancellor, 
the  oath  of  allegiance,  the  judicial  oath  as  defined 
by  the  Promissory  Oaths  Act,  1868.  The  oaths 
to  be  taken  by  the  Lord  Chancellor  shall  be  the 
same  as  heretofore. 

This  section  is  substituted  for  section  9  of  the  Principal 
Act,  which  provided  that  the  Judges  should  hold  office 
"/or  /(/!?,*'  instead  of "durinpf  good  behaviour" — quamdiu  se 
bene  gesserint,  and  omitted  the  words,  "  with  the  exception 
of  the  Lord  Chancellor/'  The  office  of  Lord  Chancellor  is 
created  by  the  mere  delivery  of  the  Great  Seal  into  his 
possession,  without  writ  or  pdtent.  The  office  ceases  when 
the  Lord  Chancellor  delivers  up  the  Great  Seal,  as  he 
generally  does  whenever  there  is  a  change  of  ministry. 

"During  good  behaviour." — ^By  the  statute  12  and  13 
Wm.  II.  c.  3,  (a.d.  1700,)  it  was  provided,  that 
"Judges'  commissionB  be  made  quamdiu  se  bene  geeserint; 
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but  upon   the  Address   of  both  Houses  of  Parliament    ^*  ^|''*» 

it   may    be    lawful    to  remove    them/'     "  To  continue L 

Judges  in  the  enjoyment  of  their  offices  during  their  good 
behaviour  notwithstanding  any  demise  of  the  Crown/* 
it  was  enacted  by  the  1  Geo.  III.  c.  23,  s.  1,  that  "the  com- 
missions of  Judges  for  the  time  being  shall  be,  continue, 
and  remain  in  full  force  during  good  behaviour,  not- 
withstanding the  demise  of  His  Majesty  (whom  God  long 
preserve),  or  any  of  his  heirs  and  successors."  By  s.  2  it  was 
provided  that  "  it  may  be  lawful  for  His  Majesty,  his  heirs 
and  successors,  to  remove  any  Judge  or  Judges  upon  the 
Address  of  both  Houses  of  Parliament."* 

By  the  32  and  33  Vict.  c.  71,  s.  69,  officers  of  any  Court 
having  jurisdiction  in  Bankruptcy  are  disqualified  from 
sitting  in  Parliament  (see  1  and  2  Wm.  lY.  c.  56,  s.  60). 
The  Judge  of  the  Admiralty  Court  is  disqualified  by  the  3  and 
4  Vict.  c.  66  (see  20  and  21  Vict,  c  77,  s.  10).  the  Judge 
of  the  Probate  and  Divorce  Court  was  not,  it  is  believed,  in- 
eligible,t  prior  to  the  present  enactment ;  neither  was  the 
Muster  of  the  Rolls. t  Previously  to  the  present  enactment 
there  was  no  statutory  enactment  excluding  the  Judges  from 
sitting  in  the  House  of  Commons,  but  they  were  declared  by 
the  House  of  Commons  itself  on  the  9th  of  November, 
1605,  to  be  inelip:ible,  on  the  ground  that  they  are  the 
assistants  of  the  House  of  Lords.  § 

The  "  oath  of  allegiance  and  the  judicial  oath  '*  are  thus 
''defined"  by  "the  Promissory  Oaths  Act,  1868:— 'Ml 

"  The  oath  in  this  Act  referred  to  as  the  oath  of  alle- 
giance shall  be  in  the  form  following,  that  is  to  say, 

*  I  do  swear  that  I  will  be  faithful 

*  and  bear  true  allegiance  to  Her  Majesty  Queen  Victoria, 

*  her  heirs  and  successors,  according  to  law. 

'  So  help  me  God/  "If 


*  It  is  rather  singular  that  in  tho  present  section  Judg^  are  said  to  bo 
removable  by  Her  Majesty  only,  without  mentioning  *'her  heirs  and 
successors  '*  as  in  the  old  Acts.  When  repealing  s.  9  of  tho  Principal  Act 
and  re-enacting  it  this  omission  might  have  been  corrected. 

t  Rogers  on  Elections,  p.  198,  n.  (m),  10th  ed. 

X  Sir  George  Bowycr  tried,  but  in  vain,  in  Committeo  on  the  Bill  to 
retain  this  privilege  of  the  Master  of  the  Bolls. 

fi  4  Inst.,  47 ;  1  Bl.  Comm.  75 ;  Com.  Jour.,  0th  Nov.,  1605. 
I  31  and  32  Vict.  o.  71.  f  a.  2. 
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Aet  1875,        <<  The  oath  in  this  Aot  referred  to  as  the  judicial  oath 
shall  be  in  the  form  following,  that  is  to  say, 

*  I  do  swear  that  I  will  well  and  truly 

*  serve  our  Sovereiffn  Lady  Queen  Yictoria  in  the  office  of 
,  and  will  do  right  to  all  manner  of  people  after 

^  the  laws  and  usages  of  this  realm,  without  fear  or  favour, 
'  affection  or  ill-will.  *  So  help  me  God.*  "♦ 

^'  The  oath  of  allegiance  and  judicial  oath  shall  be  taken 
by  each  of  the  officers  named  in  the  second  part  of  the 
said  Schedule  hereto  as  soon  as  may  be  after  his  acceptance 
of  office,  and  such  oaths  shall  be  tendered  and  taken  in 
manner  in  which  the  oaths  required  to  be  taken  by  such 
officer  previously  to  the  passing  of  this  Act  on  entering 
his  office  would  have  been  tendered  and  taken/'f 

"  If  any  officer  specified  in  the  Schedule  hereto  declines 
or  neglects,  when  any  oath  required  to  be  taken  by  him 
under  this  Act  is  duly  tendered,  to  take  such  oatii,  he 
shall,  if  he  has  already  entered  on  his  office,  vacate  the 
same,  and  if  he  has  not  entered  on  the  same,  be  disqualified 
from  entering  on  the  same ;  but  no  person  shall  be  com- 
pelled, in  respect  of  the  same  appomtment  to  the  same 
office,  to  take  such  oath  or  make  such  affirmation  more 
times  than  one."t 

The  second  part  of  the  Schedule  includes  24  names, 
22  of  which  correspond  with  the  list  of  names  in  s.  6  of  the 
Principal  Act,  supra. 

The  oath  of  allegiance  and  the  judicial  oath  are  taken  by 
the  Lord  Chancellor,  as  well  as  by  the  rest  of  the  Judges 
mentioned  in  the  Schedule.    See  s.  94  of  this  Act,  infra,^ 

Section  6. — Precedence  of  Judges. 

The  Lord  Chancellor  shall  be  President  of  the 
Court  of  Appeal ;  the  other  ex-offido  Judges  of 
the  Court  of  Appeal  shall  rank  in  the  order  of 
their  present  respective  official  precedence.  The 
Ordinary  Judges  of  the  Court  of  Appeal,  if  not 

♦  8.  4.  t  8.  6.  t  ■•  7. 

}  Seo  4  Inst.,  88,  for  the  oatli  of  the  Lord  Chanc^or  in  Lord  Coke's 
time,  dted'bj  Mr.  Wynne  E.  Baxter  in  his  '*Law  and  ^nustice  of  the 
Supreme  Court,"  Ist  £dn.,  p.  168. 
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entitled  to  precedence  as  Peers  or  Privy  Coun-    ^ot  i«75, 

cillors,  shall  rank   according  to  the  priority  of 

their  respective  appointments  as  such  Judges, 

The  Judges  of  the  High  Court  of  Justice  who 
are  not  also  Judges  of  the  Court  of  Appeal  shall 
rank  next  after  the  Judges  of  the  Court  of  Ap- 
peal, and,  among  themselves  (suhject  to  the  pro- 
visions ia  the  Principal  Act  contained  as  to 
existing  Judges)  according  to  the  priority  of  their 
respective  appointments. 

This  section  is  substituted  for  section  10  of  the  Princi- 
pal Act,  which  is  repealed  by  section  33  of  this  Act,  and 
the  secoDd  Schedule.  The  provisions  of  the  10th  section 
of  the  Principal  Act  relative  to  the  precedence  of  the 
"  Additional  Judges  '*  are  omitted.  The  provision  that 
"  the  Lord  Chancellor  shall  be  President  of  the  Court  of 
Appeal "  is  taken  from  the  repealed  6th  section  of  the 
Principal  Act. 

The  order  of  precedence  of  the  ex'Officio  Judges  is  as 
follows : — * 

1.  The  Lord  Chancellor. 

2   The  Lord  Chief  Justice  of  England. 

3.  The  Master  of  the  Eolls. 

4.  The  Lord  Chief  Justice  of  the  Common  Pleas. 

5.  The  Lord  Chief  Baron. 

The  three  additional  Ordinary  Judges  of  the  Court  of 
Appeal  stand  on  the  same  footing,  as  to  precedence,  as  the 
otner  Ordinary  Judges  of  that  Court.! 

The  new  Cnancery  Judge  has  the  same  precedence  as  a 
Puisne  Judge,  t 

Section  7. — Jurisdiction  of  Lords  Justices  in 

respect  of  Lunatics, 
Any  jurisdiction  usually  vested  in  the  Lords 

•  See  the  list  in  2  Steph.  Com.,  614,  n.  (x).  It  is  by  Letters  Patent,  9, 
10,  and  14  Jacl  (whichsee  in  Seld«  !nt  of  Hon.,  II.  6,  46 ;  and  11,  8) 
tluil  the  present  order  was  fixed,     f  Appellato  Jurisdic.  Act,  1876,  b.  15. 

X  Supreme  Ck>iirt  of  Judicature  Act,  1877,  s.  S. 
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Aet  1875,    Justices  of  Appeal  in  Chancery,  or  either   of 

them,  in  relation  to  the  persons  and  estates  of 

idiots,  lunatics,  and  persons  of  unsound  mind, 
shall  be  exercised  by  such  Judge  or  Judges  of 
the  High  Court  of  Justice  or  Court  of  Appeal  as 
may  be  intrusted  by  the  Sign  Manual  of  Her 
Majesty  or.  Her  successors  with  the  care  and 
commitment  of  the  custody  of  such  persons  and 
estates ;  and  all  enactments  referring  to  the  Lords 
Justices  as  so  intrusted  shall  be  construed  as  if 
^  such  Judge  or  Judges  so  intrusted  had  been 
named  therein  instead  of  such  Lords  Justices : 
Provided  that  each  of  the  persons  who  may  at 
the  commencement  of  the  Principal  Act  be  Lords 
Justices  of  Appeal  in  Chancery  shall,  during 
such  time  as  he  continues  to  be  a  Judge  of  the 
Court  of  Appeal,  and  is  intrusted  as  aforesaid, 
retain  the  jurisdiction  vested  in  him  in  relation 
to  such  persons  and  estates  as  aforesaid. 

By  subsection  3  of  section  17,  it  is  enacted  that  *•  there 
shall  not  be  transferred  to,  or  vested  in  the  Hi^h  Court  of 
Justice  any  jurisdiction  usually  vested  in  the  Lord  Chan- 
cellor or  in  the  Lords  Justices  of  Appeal  in  Chancery,  or 
either  of  them,  in  relation  to  the  custody  of  the  persons  and 
estates  of  idiots,  lunatics,  and  persons  of  unsound  mind.'* 

This  enactment  is  repealed  as  to  successors  of  the  then 
Lords  Justices  of  Appeiu  in  Chancery  by  the  present  section. 

To  save  the  jurisdiction  in  lunacy  of  the  Lord  Chan- 
cellor, Mr.  Osborne  Morgan,  Q.C.,  proposed  in  Committee 
on  the  Bill  in  the  House  of  Commons  to  insert  the  following 
additional  proviso  :  ^'  Provided  also,  that  nothing  herein 
contained  shall  affect  the  jurisdiction  usually  vested  in 
the  Lord  Chancellor  in  relation  to  the  persons  and  estates 
of  idiots,  lunatics,  and  persouB  of  unsound  mind/'  The  then 
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Attorney-General,  however,  declined  to  accept  the  amend-    Act  1875, 
ment,  on  the  ground  that  the  jurisdiction  in  lunacy  of  the        *'    V  _ 
Lord  Chancellor  is  not  touched  by  the  present  section,  which 
is,  in  express  terms,  limited  to  the  Jurisdiction  in  lunacy 
of  the  Lords  Justices  of  Appeal  in  Chancery. 

The  office  of  Lord  Justice  of  Appeal  in  Chancery  was 
created  in  the  autumn  of  1851.*  The  Lunacy  Regulation 
Act  took  eflFect  on  the  28th  of  October,  1853,  and  by  its  inter- 
pretation clauset  it  was  enacted,  that  the  expression,  "  the 
Lord  Chancellor  intrusted  as  aforesaid  "  (which  frequently 
occurs  in  the  Act)  should  be  construed  to  mean  "  the  Lord 
High  Chancellor  of  Great  Britain  for  the  time  being,  intrus- 
ted, by  virtue  of  the  Queen's  Sign  Manual,  with  the  care  and 
commitment  of  the  custody  of  the  persons  and  estates  of 
persons  found  idiot,  lunatic,  or  of  unsound  mind ;  and  when 
and  so  long  as  the  Lords  Justices  of  the  Court  of  Appeal  in 
Chancery  for  the  time  being  shall  be  intrusted  as  afore- 
said concurrently  with  the  Lord  Chancellor,  then,  and  so 
long^  the  expression  shall  be  construed  to  include,  or  be 
applicable  to,  the  Lords  Justices  aforesaid,  so  that  all  the 
powers,  authorities,  and  duties  to  be  had,  exercised,  and 
performed  under  this  Act  by  the  Lord  Chancellor  intrusted 
as  aforesaid  shall,  and  may  be  had,  exercised,  and  per- 
formed as  well  by  the  Lord  Chancellor,  sitting  either  alone 
or  jointly  with  both  or  cither  of  the  Lords  Justices,  or  by 
both  of  the  Lords  Justices  aforesaid,  acting  jointly,  apart 
from  the  Lord  Chancellor." 

By  the  13th  section  of  the  '*  Court  of  Chancery  Officers 
Act,  1867,"t  it  is  provided,  that  "all  the  jurisdiction,  powers, 
authorities,  and  duties  of  the  Lords  Justices  of  the  Court  of 
Appeal  in  Chancery,  under  *  The  Lunacy  Regulation  Act, 
1863,'  and  imder  any  other  Act,  as  being  intrusted,  by 
virtue  of  tbe  Queen's  Sign  Manual,  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  persons 
found  idiot,  lunatic,  or  of  unsound  mind,  may  be  exercised 
and  performed,  not  only  by  both  of  the  Lords  Justices 
jointly  acting  and  sitting  together,  but  also  by  either  of 
them  alone,  acting  or  sitting  separately/' 


•  By  the  stat.  14  &  16  Vict,  c  83. 
t  16  &  17  Vict.  c.  70,  8.  2. 
J  30  &  31  Vict.  c.  87. 
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Aet  1875,        By  Bection  4  of  the  present  Act,  9upra^  it  is 
*•  ^'        that  two  of  the  "first  Ordinary  Judges  of  the 


of  Appeal  shall  be  the  present  Lords  Justioes  of 
in  Chancery."     The  lamented  death  of  Sir  Geo. 
L.J.,  occurred  on  June  16,  1877.     On  July  26,  IST?,^ 
Queen,  under  Her  Sign  Manual,  placed  all  the  Ozd 
Judges  of  the  Court  of  Appeal  by  name  on  the 
footing  with  Sir  W.  M.  James,  L.J.,  as  regarded  the  ji 
diction  in  Lunacy. 

It  was  discovered  in  the  case  of  In  Re  Walton/^ 
was  a  petition  in  lunacy,  that  the  orders  in  lunacy 
made  **  In  Chancery,"  as  well  as  "  In  Lunai^/'  the! 
Justices,  notwithstanding  the  express  proYisions  of 
section,  had  no  longer  any  power  to  m^ke  them. 
remedy  this,  the  Lord  Chancellor  appointed  Loxde  Ji 
James  and  Hellish  additional  members  of  the  C 
Division  of  the  High  Court,  for  the  purpose  of 
orders  in  Lunacy .f 

Section  8. — Admiralty  Judges  and  RegUi 
Whereas  by  section  11  of  the 
Act  it  is  provided  as  follows :  "  Every  ezistLiI 
"  Judge  who  is  by  this  Act  made  a  Judge  of  fltf 
"  High  Court  of  Justice  or  an  Ordinary  Judge  o( 
"  the  Court  of  Appeal  shall,  as  to  tenure  of  ofSa^ 
rank,  title,  salary,  pension,  patronage,  and 
powers  or  appointment  or  dismissal,  and  all  otbd 
privileges  and  disqualifications,  remain  in  thfl 
same  condition  as  if  tliis  Act  had  not  passed ; 
*  *  and,  subject  to  the  change  eflFected  in  their  jniii* 
^'  diction  and  duties  by  or  in  pursuance  of  the  piO» 
visions  of  this  Act,  each  of  the  said  exifltiB| 
Judges  shall  be  capable  of  performing  and  liaUi 
to  perform  all  duties  which  he  would  haii 

♦  Times,  Nov.  8th,  1870 ;  1  Charley's  Gaies  (Court),  67. 
t   In  Re  Walton,  Times,  Nov.  16th,  1876. 


it 
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been  capable  of  performing  or  liable  to  perform    ^^  ^J*» 

in  pursuance  of  any  Act  of  Parliament,  law, 
**or  custom  if  this  Act  had  not  passed.  No 
**  Judge  appointed  before  the  passing  of  this 
"  Act  shall  be  required  to  act  under  any  Commis- 
"  sion  of  Assize,  Nisi  Prius,  Oyer  and  Terminer, 
"  or  Gaol  Delivery,  unless  he  was  so  liable  by  usage 
*'  or  custom  at  the  commencement  of  this  Act :  " 

And  whereas  the  Judge  of  the  High  Court  of 
Admiralty  is  by  the  Principal  Act  appointed  a 
Judge  of  the  High  Court  of  Justice : 

And  whereas  such  Judge  is,  as  to  salary  and 
pension,  inferior  in  position  to  the  other  Puisne 
Judges  of  the  Superior  Courts  of  Common  Law, 
but  holds  certain  ecclesiastical  and  other  offices  in 
addition  lo  the  office  of  Judge  of  the  High  Court 
of  Admiralty : 

And  whereas  it  is  expedient  that  such  Judge,  if 
he  be  willing  to  relinquish  such  other  offices, 
should  be  placed  in  the  same  position  us  to  rank, 
salary,  and  pension,  as  the  other  Puisne  Judges  of 
the  Superior  Courts  of  Common  Law  : 

Be  it  enacted  that — 

If  the  existing  Judge  of  the  High  Court  of 
Admiralty*  under  his  hand  signifies  to  the  Lord 
Chancellor  in  writing,  before  the  commencement 
of  the  Principal  Act,  that  he  is  willing  to  relin- 
quish  such  other  offices  as  aforesaid,  and  does, 
before  the  commencement  of  the  Principal  Act, 

•  The  Bight  Hon.  Sir.Bobext  Junes  Fhillimore. 
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Act  W5,  resign  all  other  offices  of  emolumeDt  held  by  him 
except  tlie  office  of  Judge  of  the  High  Court  of 
Admiralty,  he  shall,  from  and  after  the  com- 
mencement of  the  Principal  Act,  be  entitled  to 
the  same  rank,  salary,  and  pension  as  if  he  had 
been  appointed  a  Judge  of  the  High  Court  of 
Justice  immediately  on  the  commencement  of 
the  Principal  Act,  with  this  addition,  that  in 
reckoning  service  for  the  purposes  of  his  pension, 
his  service  as  a  Judge  of  the  High  Court  of 
Admiraltv  shall  be  reckoned  in  the  same  manner 
as  if  the  High  Court  of  Justice  had  been  estab- 
lished at  the  time  of  his  accepting  the  office  of 
Judge  of  the  High  Court  of  Admiralty,  and  he 
had  continued  from  such  time  to  be  a  Judge  of 
the  said  High  Court  of  J  ustice. 

The  present  holder  of  the  office  of  Registrar  of 
Her  Majesty  in  ecclesiastical  and  Admiralty 
causes,*  shall,  as  respects  any  appeals  in  which  he 
would  otherwise  be  concerned  coming  within  the 
cognizance  of  the  Court  of  Appeal,  be  deemed  to 
be  an  officer  attached  to  the  Supreme  Court ;  and 
the  office,  so  far  as  respects  the  duties  in  relation  to 
such  appeals  as  aforesaid,  shall  be  deemed  to  be  a 
separate  office  within  the  meaning  of  section 
seventy-seven  of  the  Principal  Act,  and  may  be 
dealt  with  accordingly.  He  shall  be  entitled,  in  so 
far  as  he  sustains  any  loss  of  emoluments  by  or  in 
consequence  of  the  Principal  Act  or  this  Act,  to 

•  Hr.  Bothery. 
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prefer  a  claim  to  the  Treasury  in  the  same  manner    ^•^  ^|''*' 

as  an  officer  paid  out  of  fees  whose  emoluments 

are  affected  by  the  passing  of  the  Principal  Act 
is  entitled  to  do  under  section  80  of  the  Principal 
Act. 

Subject  as  aforesaid,  the  person  who  is  at  the 
time  of  the  passing  of  this  Act  E/Cgistrar  of  Her 
Majesty  in  Ecclesiastical  and  Admiralty  Causes 
shall,  notwithstanding  anything  in  the  Principal 
Act  or  this  Act,  have  the  same  rank  and  hold  his 
office  upon  the  same  tenure  and  upon  the  same 
terms  and  conditions  as  heretofore ;  but  it  shall 
be  lawful  for  Her  Majesty  by  Order  in  Council 
made  upon  the  recommendation  of  the  Lord 
Chancellor,  with  the  concurrence  of  the  Treasury, 
to  make,  notwithstanding  anything  contained  in 
any  Act  of  Parliament,  such  arrangements  with 
respect  to  the  duties  of  the  said  last-mentioned 
office,  either  by  abolition  thereof  or  otherwise,  as 
to  Her  Majesty  may  seem  expedient :  Provided 
that  such  Order  shall  not  take  effect  during  the 
continuance  in  such  office  of  the  said  person  so 
being  Registrar  at  the  time  of  the  passing  of  this 
Act  without  his  assent. 

Every  Judge  of   the  Probate,   Divorce,   and 

Admiralty  Division  of  the   said  High  Court  of 

Justice  appointed  after  the  passing  of  this  Act 

shall,  so  far  as  the  state  of  business  in  the  said 

Division    will    admit,   share    with    the  Judijes 

mentioned  in  section  37  of  the  Principal  Act 

the  duty  of  holding  sittings  for  trials  by  jury 
18 


m>K 
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AAti875,    in  London  and   Middlesex,  and  slttin»  ni 

Commissions  of  Assize,  Oyer  and  Terminefi 

Graol  Delivery. 

See  the  note  to  section  11  of  the  Principal  Act. 
section  of  the  Principal  Act  by  which  the  Judge  of^ 
High  Court  of  Admiralty  is  made  a  Judge  of  the 
Court  of  Justice  is  the  5th. 

'^  Inferior  in  position."     The  salary  of  the  Judge  of  i 
nigh  Court  of  AdnLiralt^"  at  the  passing  of  the  Act 
£1,000  less,  and  his  retiring  pension  £1,500  less 
those  of  the  Puisne   Judges  of  the  superior  Courts 
Common  Law  at  Westminster,     2  iSc  3  Will.  IV.  c.  IK 
3  &  4  Vict.  c.  66,  ss.  1  and  7. 

The  option  given  to  Sir  Bobert  Phillimore  of  resigning 
**  certain  ecclesiastical  offices  *'  had  reference  to  theroiK 
Tision  made  for  filling  such  offices  by  "  The  PuUic  Wow 
ship  Act,  1874,"*  section  7  of  which  enacts,  that '' wbttij 
soever  a  vacancy  shall  occur  in  the  office  of  Official  Pzi^ 
cipal  of  the  Arches  Court  of  Canterbury,  the  Judgv 
appointed  by  the  Archbishops  of  Canterbury  and  liA^ 
imder  that  Act,t  '^  shall  become,  cx-qfficiOy  such  Offieiil 
Principal ;  and  all  proceedings  thereafter  t^en  before  tilt 
Judge  in  relation  to  matters  arising  within  the  provino^ 
of  Canterbury  shall  be  deemed  to  be  taken  in  the  Azdtfi 
Court  of  Canterbury  ;J  and  whensoever  a  vacancy  shsD 
occur  in  the  office  of  Master  of  the  Faculties  to  the  Ardf 
bishop  of  Canterbury,  such  Judge  shall  become,  ex^offiek, 
such  Master  of  the  Faculties." 

Sir  Robert  Phillimore  was  official  principal  of  11m 
Arches  Court  of  Canterbury  and  Master  of  the  Facnllae) 
to  the  Archbishop  of  Canterbury,  as  well  as  Judge  of  flw 
High  Court  of  Admiralty.    He  resigned  before  the  h 

*  37  &  38  Vict.  c.  85. 

t  Lord  Penzance. 

X  Lord  Penzance,  in  tho  recent  case  of  Mr.  Tooth  {The  Sutcham  Cut 
Tirnesy  Jan.  15th,  1877,  thus  vindicated  his  right,  as  the  Bean  of  Aichc 
to  Bit  in  judgment  on  Mr.  Tooth,  under  that  Act :  '*  AUthat  the  An^:  li 
done  is  to  arm  the  Court  with  new  powers,  and  these  only  in  the  wj 
of  procedure.  Con  any  rcai»onable  man  argue  that  the  confening  m 
powers  as  those,  which  did  not  alter  the  jurisdiction,  anuihilated 
altogether?" 
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of  November,  1875,  these  offices,   and  Lord  Penzance  at     Aeti876, 
once  succeeded  him  under  s.  7  of  the  Public  Worship  Act,        '•^' 
1874.    Sir  Robert,  at  the  same  time,   in  virtue  of  this 
act  of  self-abnegation,  immediately  became  entitled  to 
the  same  rank,  salary,  and  pension  as  a  Puisne  Judge  of 
the  High  Court  of  Justice. 

"  Every  Judge  of  the  Probate,  Divorce,  and  Admiralty 
Division.  The  37th  section  of  the  Principal  Act  only 
mentioned  the  "  Judges  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  of  the  High  Court,'*  as 
available  for  performing  "the  duty"  mentioned  in  the 
concluding  paragraph  of  the  present  section. 

■ 

Section  9. — London  Court  of  Bankruptcy  not  to 
be  transferred  to  Sigh  Court  of  Jmtice. 

The  London  Court  of  Bankruptcy  shall  not  be 
united  or  consolidated  with  the  Supreme  Court 
of  Judicature,  and  the  jurisdiction  of  that  Court 
shall  not  be  transferred  under  the  Principal  Act 
to  the  High  Court  of  Justice,  but  shall  continue 
the  same  in  all  respects  as  if  such  transfer  had 
not  been  made  by  the  Principal  Act,  and  the  Prin- 
cipal Act  shall  be  construed  as  if  such  union,  con- 
solidation, and  transfer  had  not  been  made  :  Pro- 
vided that 

(1.)  The  office  of  Chief  Judge  in  Bankruptcy 
shall  be  filled  by  such  one  of  the  Judges 
of  the  High  Court  o£  Justice  appointed 
since  the  })assing  of  the  Bankruptcy  Act, 
1869,  or,  with  his  consent,  of  such  one  of 
the  Judges  appointed  prior  to  the  passing 
of  the  last-mentioned  Act,  as  may  be  ap- 
pointed by  the  Lord  Chancellor  to  that 
office ;  and 
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Act  1875,        (2.)  The  appeal  from  the  London  Court  of 

Bankruptcy  shall   lie  to  the    Court    of 

Appeal  in  accordance  with  the  Principal 
Act. 

As  this  section  originally  stood  the  words  "  from  time 
to  time ''  followed  the  word  "  shall,"  in  the  first  subsection. 
These  words  were  omitted  in  Committee  on  the  Bill  in  the 
House  of  Commons,*  on  the  motion  of  Mr.  Herschell,  Q.  C, 
on  the  ground  that  they  would  give  power  to  the  Lord  Chan- 
cellor '^  to  set  aside  a  Judge  who  might  be  displeasing  to 
him  and  appoint  another  in  his  place." 

The  area  of  selection  of  Judges  wasconfinedby  the  present 
Bill  to  "  Judges  of  the  Exchequer  Division  of  the  High 
Court ;"  the  words  "  of  the  Exchequer  Division  *'  were 
struck  out  in  Committee  on  the  Bill  in  the  House  of  Com- 
mons,! on  the  motion  of  Mr.  Osborne  Morgan,Q.C.,  thus 
enlarging  the  area  of  selection. 

(1.)  This  section,  together  with  s.  33  and  the  Schedule 
to  this  Act,  repeal  subsection  (8)  of  s.  16,  and  subsections 
(3)  and  (4)  of  clause  4  of  section  34  of  the  principal 
.  Act.  Allusions  to  the  London  Court  of  Bankruptcy  in 
the  Rules  of  Court  drawn  up  in  1874  under  the  Principal 
Act,  have  been  expunged  in  the  amended  edition  of  these 
Kules  inserted  in  the  first  Schedule  hereto. 

(2.)  The  present  section,  it  will  be  seen,  does  not  aflect 
the  provision  of  subsection  (1)  of  the  18th  section  of  the 
Principal  Act,  that  there  shall  be  transferred  to  and 
vested  in  the  Court  of  Appeal  all  jurisdiction  and  power  of 
the  Court  of  Appeal  in  Chancery  as  a  Court  of  Appeal  in 
Bankruptcy,  under  section  71  of  the  Bankruptcy  Act, 
1869.J 

The  jurisdiction  of  the  Court  of  Bankruptcy  is,  generally 
speaking,  unaffected  by  the  Supreme  Court  of  Judicature 
Acts,  but,  where  a  question  in  an  action  cannot  be  tried 
in  the  Court  of  Bankruptcy,  as  in  the  case  of  proceedings 
by  a  defendant  against  a  third  party,  under  Order  XVl., 

♦  July  6th,  1875.    See  Tinui  of  July  6. 

t  Jbid. 

X  See,  as  to  this  appeal,  Roche^ind  Hazlitt  on  Bankmptcyi  111-11 3. 
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Rule  17,  the  Court  of  Bankruptcy  has  no  juriediction  to     Act  1875, 
restrain  the  action  in  the  High  Court,*  '*  ^' 

Section  10.— Amendment  of  36  and  37  Vict.  c. 
66,  8.  25,  as  to  Sules-  of  Law  upon  certain 
points. 

Whereas,  by  section  twenty-five  of  the  Prin- 
cipal Act,  after  [reciting  that  it  is  expedient  to 
amend  and  declare  the  law  to  be  thereafter 
administered  in  England  as  to  the  matters  next 
thereinafter  mentioned,  certain  enactments  are 
made  with  respect  to  the  law,  and  it  is  expedient 
to  amend  the  said  section :  Be  it  therefore  enacted, 
as  follows: — 

Subsection  one  of  clause  twenty-five  of  the 
Principal  Act  is  hereby  repealed,  and  instead 
thereof  the  following  enactment  shall  take 
effect ;  (that  is  to  say)  in  the  administration 
by  the  Court  of  the  assets  of  any  person  who 
may  die  after  the  commencement  of  this 
Act,  and  whose  estate  may  prove  to  be  in- 
sufficient for  the  payment  in  full  of  his  debts 
and  liabilities,  and  in  the  winding  up  of  any 
company  under  the  Companies  Acts,  1862 
and  1867,  whose  assets  may  prove  to  be  in- 
sufficient for  the  payment  of  its  debts  and 
liabilities  and  the  costs  of  winding  up,  the 
same  rules  shall  prevail  and  be  observed  as 
to  the  respective  rights  of  secured  and  unse- 

*  In  Be  Collie,  2  Ch.  D.,  61 ;  45  L.  J.  (Bkcy.),  116  ;  34  L.  T.,  603  ;  24 
W.  B.,  310 ;  1  Charley's  Cases  (Court),  71 ;  -Er  parte  Litton,  In  Re  JTooda, 
1  Ch.  D.,  667;  24  W.  B.,  289;  45  L.  J.  (Bkcy.),  87  ;  34  L.  T.,  109  ;  2 
Charley*8  Cases  (Court),  66. 
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^^^^*  cuced  creditors,  and  as  to  debts  and  liabilities 

proveable,  and  as  to  the  valuation  of  annuities 

and  future  and  contingent  liabilities  respec- 
tively, as  may  be  in  force  for  the  time  being 
under  the  Law  of  Bankruptcy  with  respect 
to  the  estates  of  persons  adjudged  bankrupt ; 
and  all  persons  who  in  any  such  case  would 
be  entitled  to  prove  for  and  receive  dividends 
out  of  the  estate  of  any  such  deceased  person, 
or  out  of  the  assets  of  any  such  company, 
may  come  in  under  the  decree  or  order  for 
the  administration  of  such  estate,  or  under 
the  winding  up  of  such  company,  and  make 
such  claims  against  the  same  as  they  may 
respsctively  be  entitled  to  by  virtue  of  this 
.Act. 

In  subsection  seven  of  the  said  section  the 
reference  to  the  date  of  the  passing  of  the 
Principal  Act  shall  be  deemed  to  refer  to 
the  date  of  the  commencement  of  the  Prin- 
cipal Act. 

See  the  note  to  subsection  (1)  of  section  25  of  the 
Principal  Act. 

The  law  upon  the  subject-matter  of  the  first  subsection 
of  this  section  will  be  found  in  the  Bankruptcy  Act,  1869 
(32  &  33  Vict.  c.  71).  See  also  Lee  on  Bankruptcy; 
Boche  and  HazUtt  on  Bankruptcy ;  and  Bobson  on  Bank- 
ruptcy, 

Lord  Selbome,  C,  thus  referred  to  the  first  subsection  of 
this  section  in  his  opening  remarks  when  introducing  the 
Principal  Act : — 

'^  The  first  alteration  is  a  rather  important  one.  It  is 
proposed  that  in  the  administration  of  inaolvent  estates  by 
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the  Court  after  the  death  of  the  debtor,  substantially  the     Act  MW, 

rules  applicable  to  bankruptcy  shall  be  adopted.     There        *' ! 

seems  to  be  no  good  reason  why  the  estate  of  an  insolvent 
debtor  should  be  administered  in  one  way  while  he  is 
living,  and  in  another  way  when  he  is  dead."* 

The  rules  of  priority  in  the  payment  of  debts  by  an 
executor  or  administrator  are  so  strict,  that  if  he  pay  tiiose 
of  a  lower  degree  first,  he  must,  on  a  deficiency  of  assets, 
answer  those  of  a  higher  degree  out  of  his  own  estate.f 

These  rules  of  priority  may  be  stated  as  follows : — 

The  executor  or  administrator  must  pay — 

1.  Debts  due  to  the  Crown  by  record  or  speciality. 

2.  Debts  to  which  paiiiicular  statutes  give  priority,  as 
in  the  case  of  an  overseer  of  the  poor,  money  due  to  the 
parish  by  himj  ;  in  the  case  of  any  person  formally  and 
duly  appointed  an  officer  of  a  friendly  society,  money  due 
by  him  to  the  society  in  virtue  of  his  office§ ;  in  the  case  of 
the  army,  regimental  debts(| ;  in  the  case  of  a  treasurer  or 
collector  to  paving  commissioners  under  the  Metropolis 
Act,  money  collected  by  him  and  due  to  the  Commis- 
sioners. H 

3.  Debts  of  record,  including — 

(1.)  Judgments  of  Courts  of  Record, 

( 2. )  Decrees  of  Courts  of  Equity, 

(3.)  Orders  in  Bankruptcy,  and 

( 4. )  Recognisances  and  statutes  merchant  and  staple.** 

4.  Debts  (1)  by  speciality,  as  on  bonds,  covenants,  and 
other  instruments  under  seal,  and  (2)  by  simple  contract.tt 

It  is  beyond  the  power  of  a  testator  to  disappoint  the 
rules  of  law  as  to  the  precedence  of  debts,  by  directing  his 
executors  to  make  an  equal  distribution  of  the  assets  among 
his  creditors,  tt  But  if  the  assets  in  the  hands  of  an  executor 
are  equitable,  i>.,  assets  such  as  can  only  be  reached  with 

♦  Hansard's  rarliamcntary  Debates,  3rd  Series,  vol.  214,  pb  340. 

t  2  Black  Comm.,  511.  {  17  Geo.  II.  c.  38,  s.  3. 

{  18  &  19  Vict.  c.  63,  s.  23.  f  26  &  27  Vict.  c.  67. 

f  67  Geo.  III.  c.  22,  s.  61  (Local  Act). 

•*  2  Stephen's  Black.,  202,  203,  and  William's Exors.,  part  3,  b.  2,c.  2. 

ft  See  32  &  33  Vict.  c.  46,  under  which  (1)  and  (2)  "  shall  be  treated 
as  standing  in  equal  degree."  Prior  to  this  speciality  debts  ranked 
before  simple  contract  debts.  {IHnehon's  Cote,  9  Co.,  88  b). 

J{  Turner  v.  Cox,  8  Mad.,  P.  C,  288. 
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Aot  1870,     the  help  of  a  Court  of  Equity,  and  cannot  be  brought  fo]> 
**  ward  in  evidence  on  issue  joined  on  an  executor's  plea  of 

'^plene  administravit,^'  the  assets  must  be  applied  in  satis* 
faction  of  the  claims  of  all  the  CTeAxtors  pari  passu,  with- 
out any  regard  to  the  priority  in  rank  of  one  debt  over 
another.  The  principle  of  this  distinction  is  that  in  natural 
justice  and  consdencCi  and  in  the  contemplation  of  a  Court 
of  Equity,  all  debts  are  equal,  and  the  debtor  is  equally 
bound  to  satisfy  them  all.  '^  Equality/'  in  short,  is,  in  the 
view  of  the  Court  of  Chancery,  *'  Equity."* 

Under  the  law  of  Bankruptcy  now  in  force, — "  The  Bank* 
ruptcy  Act,  1869,"  t — the  rule  of  equity  that  all  debts  shall 
be  -paid  pari  passu  is  adopted  with  two  exceptions.  (1)  "  All 
parochial  or  other  local  rates  due  from  the  bankrupt 
at  the  date  of  the  order  of  adjudication,  and  having  become 
due  and  payable  within  twelve  months  next  before  such 
time ;  all  assessed  taxes,  land  tax,  and  property  or  income- 
tax,  assessed  or  due  up  to  the  5th  day  of  April  next  before 
the  date  of  the  order  of  adjudication,  and  not  exceeding  in 
the  whole  one  year's  assessment ;  (2)  all  wages  or  salary 
of  any  clerk  or  servant  in  the  employment  of  the  bankrupt 
at  the  date  of  the  order  of  adjudication,  not  exceeding  four 
months'  wages  or  salary,  and  not  exceeding  £50  ;  all  wages 
of  any  labourer  or  workman  in  the  employment  of  the 
bankrupt  at  the  date  of  the  order  of  adjudication,  and  not 
exceeding  two  months'  wages."  These  debts  are  to  be  paid 
in  priority  to  all  other  debts.  Between  themselves  such 
debts  rank  equally,  and  are  to  be  paid  in  full  unless  the 
property  of  the  bankrupt  is  insufficient  to  meet  them,  in 
which  case  they  abate  in  equal  proportions  between  them- 
selves.! 

'*The  respective  rights  of  secured  and  unsecured  cre- 
ditors." A  "  secured  creditor"  is  defined  by  the  Bank- 
ruptcy Act,  1869,  to  mean  "  any  creditor  holding  any 
mortgage,  charge,  or  lien  on  the  bankrupt's  estate,  or  any 
part  thereof,  as  security  for  a  debt  due  to  him."§  An  un- 
secured creditor  is,  oi  course,  any  creditor  not  holding 
such  security.     Under  the  earUer  oankrupt  laws,  no  proof 


♦  Plunkett  V.  Femony  2^Atk.,  294;  Williams  on  Executors,  part  A, 
bk.  1,  ch.  1.  t  32  and  33  Vict.  c.  71. 

t  Ibid,,  8.  32.  §  Ibid.,  8.  16,  par.  (6). 
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whatever  was  allowed  to  be  made  by  a  creditor  who  held  a  Act  187«, 
security  for  his  debt  on  the  bankrupt's  estate  *  But  this  *' 
was  altered,  first  as  to  persons  holding  a  legal  mortgage, 
and  afterwards  as  to  all  other  incumbrances,  and  at  tiie 
time  of  the  passing  of  the  Bankruptcy  Act,  1869, t  any 
creditor  having  a  mortgage,  charge,  or  lien  on  any  part  of 
the  bankrupt's  property,  might  either  rest  on  his  security 
and  compel  the  assignees  to  redeem  him,  or  he  might 
apply  to  have  his  security  realised  imder  the  direction -of 
the  Court,  with  leave  to  prove  for  any  deficiency,!  or  if 
such  creditor  had  power  at  law  to  sell  the  property  com- 
prised in  his  security  ho  might  release  it  by  sale  without 
applying  to  the  Court,  and  then  prove  for  the  deficiency.  § 
But  if  the  creditor  proved  for  his  whole  debt,  he,  as  a 
general  rule,  forfeited  the  benefit  of  his  security.  || 

The  rights  of  creditors  having  a  mortgage,  charge,  or 
lien  on  any  part  of  the  bankrupt's  property  are  not  ma- 
terially altered  by  the  Bankruptcy  Act,  1869.  Such  credi- 
tors may  still  either  rest  on  their  securities  and  compel  the 
trustee  to  redeem  him,  or  they  may  realise'  their  securi- 
ties, or  apply  to  have  them  realist  imder  the  direction 
of  the  Court,  and  prove  for  any  deficiency.^  A  secured 
creditor  may  also  give  up  his  security  and  prove  for  his 
whole  debt.** 

"  Debts  and  liabilities  proveable."  By  the  Slst  section 
of  the  Bankruptcy  Act,  1869,  all  debts  and  liabilities, 
present  or  future,  vested  or  contingent  (except  demands 
in  the  nature  of  unliquidated  damages  arising  otherwise 
than  by  reason  of  a  contract  or  promise),  to  which  the 
bankrupt  is  subject  at  the  date  of  the  order  of  adjudica- 
tion, or  to  which  he  may  become  subject  during  the  con- 

♦  Hx  parte  McTurk,  3  M.  &  A.,  4. 

t  Lord  Loughborough's  Order,  8th  March,  1792;  G.  0.,  1852,  Es.  66, 
et  feq. 

X  G.  0.  1852,  lis.  bo,et8eq, 

§  Ex  parte  Geller,  2  Mad.,  266  ;  Ex  parte  Rolfe,  3  M.  &  A.,  311 ;  Ex 
p49rte  Johnson,  3  D.  M.  &G.,  218  ;  Ex  parte  Sheppard,  2  M.  D.  &  D.,  431; 
Ex  parte  Moffat,  1  M.  D.  &  D.,  282. 

H  Ex  parte  Boicnee,  1  Rose,  96 ;  Ex  parte  Eggington,  Mont.,  72 ;  Ex  parte 
Solomon,  1  G.  &  J.,  25  :  Ex  parte  Hornby,  Buck,  361. 

^  32  &  33  Vict.  c.  71,  s.  12.  Rules  78,  et  aeg.,  1870.  See  White  v. 
Simmons,  40  L.  J.  (Ch),  689  ;  6  Ch.  App.,  533  ;  19  W.  R.,  939. 

♦•  82&33  Vict.  c.  71.8.  40. 
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•Ast  un6,  tinoance  of  the  bankraptcy  by  reason  of  any  obligation 
'*  '  incurred  previously  to  the  date  of  the  order  of  adjudication, 
are  to  be  deemed  to  be  "  debts  proveable  in  bankruptcy," 
and  may  be  proved  in  the  prescribed  manner  before  the 
trustee  in  bankruptcy.  The  term  "liability,"  for  the 
purposes  of  the  Act,  includes  any  compensation  for  work, 
or  labour  done,  any  obligation  or  possibility  of  an  obliga- 
tion to  pay  money  or  money's  worth  on  the  breach  of  any 
express  or  implied  covenant,  contract,  agreement  or  under- 
taking, whether  such  breach  does  or  does  not  occur,  and 
is  or  is  not  likely  to  occur,  or  capable  of  occurring  before 
the  close  of  the  bankruptcy ;  and,  generally  it  includes 
any  express  or  implied  engagement,  agreement,  or  imder- 
taking  to  pay,  and  capable  in  resulting  in  the  pajrment  of 
money  or  money's  worth,  whether  such  payment  be  as 
respects  amoimts  fixed  or  liquidated,  as  respects  time, 
present  or  future,  certain  or  dependent  on  any  one  con- 
tingency, or  on  two  or  more  contingencies,  as  to  mode  of 
valuation,  capable  of  being  ascertained  by  fixed  rules,  or 
assessable  only  by  a  jury,  or  as  a  matter  of  opinion.  "  The 
language  of  the  Act,"  observes  Mr.  Kobson,  "  as  to  admis- 
sibility to  proof,  is  so  comprehensive  as  to  make  it  very 
difficidt  to  say  what  debts  or  liabilities  existing  at  the  date 
of  the  order  of  adjudication  will  not  be  proveable."* 

"  Valuation  of  Annuities."  The  175th  section  of  the 
Bankruptcy  Act,  1849,t  provides  that  any  annuity  creditor 
of  a  bankrupt,  by  whatever  assurance  the  annuity  may  be 
secured,  or  whether  there  were  or  not  any  arrears  of  such 
annuity  due  at  the  date  of  the  petition  for  adjudication, 
shall  bo  entitled  to  prove  for  the  value  of  such,  annuity, 
which  the  Court  shall  ascertain,  regard  being  had  to  the 
original  price  given  for  such  annuity,  deducting  therefrom 
such  diminution  in  the  value  thereof  as  shall  have  been 
caused  by  the  lapse  of  time  since  the  grant  thereof,  to  the 
date  of  the  filing  of  the  petition  in  bankruptcy. 

The  Bankruptcy  Act,  1869,  does  not  contain  anything 
relating  to  proof  in  respect  of  annuities.  The  175t£ 
section  of  the  Act  of  1849  would,  therefore,  seem  to  be  still 
applicable. 

*  Robson  on  Bankruptcy,  2nd  edit.,  p.  185.     t  12  &  13  Vict.  c.  106. 
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Yaluaticm  of  Fatore  or  Contingent*  Liabilitiea."  The 
•action  of  the  Bankruptcy  Act,  1869,  provides  that 
itttimate  shall  be  made,  according  to  the  Bules  of 
for  the  time  being  in  force,  as  far  as  the  same 
be  applicable,  and  when  they  are  not  applicable, 
discretion  of  the  trustee,  of  the  value  of  any  debt 
lility  proveable  in  bankruptcy,  which,  by  reason  of 
.  being  subject  to  any  contingency  or  contingencies, 
finr  any  other  reason,  does  not  bear  a  certain  value, 
person  aggrieved  by  any  estimate  made  by  the 
may  appeal  to  the  Court,  and  the  Court  may,  if  it 
the  value  of  the  debt  or  liability  incapable  of  being 
ly  estimated,  make  an  order  to  that  effect,  and  upon 
order  being  made,  such  debt  or  liability  shall  for  the 
^8  of  that  Act,  be  deemed  to  be  a  debt  not 
ible  in  bankruptcy ;  but  if  the  Court  thinks  that  the 
of  the  debt  or  liability  is  capable  of  being  fairly 
lated,  it  may  direct  such  value  to  be  assessed,  with 
consent  of  all  the  parties  interested,  before  the  Court 
If,  without  the  intervention  of  a  jury,  or,  if  such  parties 
not  consent,  by  a  jury,  cither  before  the  Court  itself  or 
Ime  other  competent  Court,  and  may  give  all  necessary 
Elections  for  the  purpose,  and  the  amount  of  such  value, 
vhen  assessed,  shall  be  proveable  as  a  debt  under  the 
hnkruptcy. 

The  effect  of  the  amendment  of  subsection  (1)  of  sec- 

(ion  25  of  the  Principal  Act,  by  this  section,  is  to  make 

fte  rules  of  bankruptcy  "  as  to  the  respective  rights  of 

■eved  and  unsecured  creditors,  and  as  to  debts  and  liabi- 

t6m  proveable,  and  as  to  the  valuation  of  annuities  and 

fckiie  or  contingent   liabilities   respectively,   applicable 

tothe  winding  up,  under  the  Companies  Acts,  1862  and 

1867,  of  companies  whose  assets  may  prove  to  be  insufB- 

lint,  as  well  as  in  the  administration  by  the  Court  of  the 

Mets  of  persons  whose  estate  may  prove  to  be  insufficient. 

It  will   be    perceived,   on    comparing  the  substituted 

yrarisions  with  those  of  the  repealed  subsection,  that  the 

mds '^ after  the  commencement  of  this  Act"  are  sub- 

iCbtted  for  "  after  the  passing  of  this  Act."     Subsection 


A«t  ia75, 
1.  10. 


*B^  Jn  £e  tht   Wuthoume    Grove  Drapery  Company,    12  K.C.,  66; 
t.  N.,  1S77,  p.  65 ;  25  W.  K,,  609. 
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Aet  1970,     (I)  of  section  25  of  the  Principal  Act  in  its  unamended 
**  form  applied,  it  is  apprehended,  to  the  administration  by 

the  Court  of  the  assets  of  any  person  who  died  after  the 
passing  and  before  the  commencement  of  the  Principal 
Acty  i,e,f  between  the  5th  of  August,  1873,  and  the  1st  of 
November,  1875.  The  repeal  is  not  retrospective,  and 
therefore,  as  the  present  section  did  not  come  into  oper- 
ation until  the  1st  of  November,  1875,  the  Principal  Act 
could  not  be  afiEected  by  it  until  then.  Since  the  1st  of 
November,  1875,  subsection  (1),  of  the  25th  section  of  the 
Principal  Act,  only  appUes  to  the  administration  of  the 
assets  of  persons  who  (Ue  after  that  date. 

In  subsection  (7)  of  s.  26  of  the  Principal  Act,  there 
was  supposed  to  be  a  somewhat  similar  slip  to  that  in  sub- 
section (1).  The  present  section  attempts  to  cure  it;  but 
it  is  apprehended  that  the  subsection  does  not  stand  in 
need  of  any  cure.  It  provides  that  stipulations  in  con- 
tracts as  to  time  or  otherwise  which  would  not  before  the 
poising  of  the  Act  {i.e.,  before  the  5th  of  August,  1873) 
have  been  deemed  to  be  or  to  have  become  of  the  essence 
of  such  contracts  in  a  Court  of  Equity,  shall  receive  in  all 
Courts  the  same  construction  and  effect  as  they  would 
have  heretofore  received  in  Equity.  The  expression 
**  passing  of  this  Act,'' in  this  subsection,  only  fixes  the 
time  at  which  the  particular  construction  was  received  in 
Equity,  and  does  not  say  that  it  shall  receive  the  same 
construction  in  other  Courts  at  and  from  that  time,  i.e., 
the  5th  August,  1873.  The  only  effect  of  the  amendment 
introduced  into  subsection  (7)  of  the  Principal  Act  by 
the  present  section  is  to  fix  the  1st  of  November,  1875, 
as  the  date  at  which  the  particular  construction  was  re- 
ceived in  Equity,  and  as  the  particular  construction  received 
in  Equity  then  was  the  same  as  that  which  was  received 
in  Equity  on  the  5th  of  August,  1873,  the  attempt  to  amend 
subsection  (7)  of  the  Principal  Act  was,  it  is  submitted, 
xmnecessary. 

It  will  be  seen  that,  as  regards  the  administration  of 
the  assets  of  insolvents,  the  section  only  applies  to  the  case 
of  a  person  "  dying  after  the  commencement  of  this  Act/* 
There  is  no  analogous  limitation,  as  regards  companies,  to 
companies  in  liquidation  after  the  commencement  of  this 
Act. 
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The  Master  of  the  Bolls,  however,  shortly  after  the  com-    Act  W75, 
mencement  of  the  Act   decided   that  the  creditors  of  a       '• 
Company  who  hold  securities,  and  whose  claims  have  been 
ascertained  in  a  winding-up  before  the  Ist  of  November, 
1875,  are  entitled  to  prove  for  the  full  amount  of  their  debts 
without  deducting  the  value  of  their  securities.* 

In  short,  it  may  be  broadly  laid  down  that  the  present 
section  has  no  application  whatever  to  companies  which 
were   already   in  liquidation  before   the   1st  November, 

1875.t 

In  bankruptcy  the  secured  creditor  is  not  put  to  his 
election  until  the  time  comes  for  him  to  prove  his  debt ; 
and  the  same  rule  is  now  to  prevail  in  the  winding-up 
of  companies  in  Chancery.! 

Where  a  Chancery  suit  was  commenced  by  equitable 
mortgagees  to  establish  their  charge,  and  also  seeking  an 
administration  of  the  estate  in  the  case  of  deficiency,  and  a 
creditor's  suit  for  the  administration  of  the  estate  was 
subsequently  commenced  and  a  decree  made  in  it  for  Ihe 
usual  accounts  and  enquiries,  Bacon,  V.C.,  stayed,  at  the 
instance  of  the  defendant  in  both  suits,  all  proceedings  in 
the  first  action,  and,  at  the  instance  of  the  plaintifls  in  the 
first  suit,  gave  the  conduct  of  the  decree  to  them.§ 

Malins,  Y.C,  has  decided  that  this  section  did  not  assimi- 
Lite  the  Chancery  to  the  Bankruptcy  rule  in  the  winding-up 
of  a  company,  to  the  extent  of  enabling  the  lessor  of  the 
company  to  distrain,  under  s.  34  of  the  Bankruptcy  Act, 
1869  (32  and  33  Vict.  c.  71),  for  a  year's  arrears  of  rent.|| 

See  also  on  this  section  In  Re  The  Compagnie  Generate 
de  Belleyarde,  CampbelVs  CaBe.% 

Section  11. — Provision    as  to   option  for   any 
Plaintiff  {subject  to  Mules)  to  choose  in  what 

*  Re  the  Phoenix  Bessemer  Steel  Company ^  Limited^  46  L.  J.  (Ch.),  11 ; 
33  L.  T.,  403 ;  24  W.  R.,  19  ;  1  Charley's  Cases  (Court),  73. 

t  In  Re  Joseph  Suche  and  Company ^  Limited^  1  Ch.,  38  ;  45  L.  J.  (Ch.), 
12  ;  33  L.  T.,  774 ;  24  VV.  R.,  184  ;   1  Charley's  Cases  (Court),  77. 

X  In  Re  the  Carmarthen  Anthracite  Coal  and  Iron  Company^  Limited^  46 
L.  J.  (Ch.),  200;  24  W.  R.,  109  ;  1  Charley's  Cases  (Court),  79. 

§  JFiliyams  v.  Matthews;  Matthews  v.  Matth^wSy  46  L.  J.  (Ch.),  711 ; 
:H  L.  T.,  718;  2  Charley's  Cases  (Court),  149. 

II  In  Re  the  Coal  Consumers  Company,  4  Ch.  D.,  626 ;  36  L.  T.,  729  ;  26 
W.  R.,  300. 

^  4  Ch.  D.,  470. 
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^  u!*"       IHvmon  he  will  auey — in  eubatitutionfar  36  and 
■ —     87  Vict.  c.  66,  8.  35. 

Subject  to  any  Rules  of  Court  and  to  the  pro-v 

visions  of  the  Principal  Act  and  this  Act  and  to 

the  power  of  transfer,  every  person  by  whom  any 

cause  or  matter  may  be  commenced  in  the  said 

High  Court  of  Justice  shall  assign  such  cause  or 

matter  to  one  of  the  Divisions  of  the  said  High 

Court  as  he  may  think  fit,  by  marking  the  docu-^ 

ment  by  which  the  same  is  commenced  with  the 

name  of  such  Division,  and  giving  notice  thereof  to 

the  proper  officer  of  the  Court :  Provided,  that 

(1.)  All    interlocutory  and    other  steps   and 

proceedings  in  or  before  the  said  High 

Court  in  any  cause  or  matter  subsequent 

to  the   commencement  thereof,   shall  be 

taken  (subject  to  any  Rules  of  Court  and  to 

the  power  of  transfer)  in  the  Division  of 

the  said  High  Court  to  which  such  cause 

or  matter  is  for  the  time  being  attached  : 

and 

(2.)  If  any  plaintiff,  or  petitioner,*  shall  at  any 

time  assign  his  cause   or  matter  to  any 

Division  of  the  said  High  Court  to  which, 

according  to  the  Rules  of  Court  or  the 

provisions  of  the  Principal  Act  or  this  Act, 

the  same  ought  not  to  be  assigned,  the 

Court,  or  any  Judge  of  such  Division,  upon 

being  informed  thereof,  may,  on  a  summary 

*  See  the  Ihteipretation  Clause  of  the  Prinoipal  Act  (••  lOG),  9tgfra, 
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application  at  any  stage  of  the  cause  or    ^®*  }^^^ 

matter,  direct  the  same  to  be  transferred 

to  the  Division  of  the  said  Court  to  which, 
according  to  such  Bules  or  provisions,  the 
same  ought  to  have  been  assigned,  or  he 
may,  if  he  think  it  expedient  so  to  do, 
retain  the  same  in  the  Division  in  which 
the  same  was  commenced ;  and  all  steps 
and  proceedings  whatsoever  taken  by  the 
plaintiff  or  petitioner,  or  by  any  other  • 
party  in  any  such  cause  or  matter,  and  all 
orders  made  therein  by  the  Court  or  any 
Judge  thereof   before  any  such  transfer 
shall  be  valid  and  effectual  to  all  intents 
and  purposes  in  the  same  manner  as  if  the 
same  respectively  had    been   taken   and 
made  in  the  proper  Division  of  the  said 
Court  to  which  such  cause  or  matter  ought 
to  have  been  assigned ;  and 
(8.)  Subject  to  Rules  of  Court,  a  person  com- 
mencing any  cause  or  matter  shall  not 
assign  the  same  to  the  Probate,  Divorce, 
and  Admiralty  Division  xmless  he  would 
have  been  entitled  to  commence  the  same 
in  the  Court  of  Probate,  or  in  the  Court 
for  Divorce  and  Matrimonial  Causes,  or  in 
the  High  Court  of  Admiralty,  if  this  Act 
had  not  passed. 

The  present  section  is  substituted  for  section  35  of  the 
^zincipal  Act,  which  is  repealed  by  this  Act  (section  33, 
od  the  SQCond  Schedule).    The  whole  of  section  35  of  the 
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A0t  W9,    Principal  Act  is  re-enacted  verbatim  by  the  preseat  section, 
.  '  subsection  (3)  being  added  to  it,  in  order  to  obviate  the 

inconvenience  which  might  have  arisen  from  plaintiffs 
''assigning  causes''  in  the  first  instance  to  the  Frobate, 
Divorce,  and  Admiralty  Divisions,  although  wholly  un- 
suited  to  be  tried  there.  (By  Order  V.,  Rule  4,  of  the 
Rules  of  the  Supreme  Court,  causes  conmion  to  the  Court 
of  Admiralty  and  the  other  Courts  may  be  assigned  to  any 
Division.) 

The  "notice  to  the  proper  officer  "  of  the  assignment  of  an 
action  to  any  Division  under  this  section  will  be  sufficiently 
ffiven  by  leaving  with  him  a  copy  of  the  writ  of  summons. 
.  (Order  V.,  Rule  9,  of  the  Rules  of  the  Supreme  Court). 
Cases  illustrative  of  the  power  of  transfer  have  already 
been  cited  under  sect.  36  of  the  Principal  Act,  See  the 
note  to  that  section,  supra. 

The  defence  to  an  action  on  a  deed  being  that  the  deed 
was  void  in  equity  and  ought  to  be  set  aside  on  the  ground 
of  undue  influence,  the  action  was  transferred  by  Archi- 
bald, J.,  at  chambers,  to  the  Chancery  Division.* 

An  order  having  been  made  in  a  Chancery  suit  that 
"the  defendant  should  take  no  proceedings  at  law,"  an 
action  at  law  brought  by  the  defendant,  as  indorsee  of  a 
dishonoured  bill  of  exchange,  against  the  plaintiff  in  the 
Chancery  suit,  was  transferred  by  Lindley,  tJ.,  at  chambers, 
to  the  Chancery  Division.! 

A  transfer  was  ordered  by  tlie  Master  of  the  Rolls  of  an 
action  of  salvage,  wrongly  assigned  by  the  plaintiff  to  the 
Chancery  Division,  to  the  Probate,  Divorce  and  Admiralty 
Division.!  Counsel  for  the  plaintiffs  argued  that  as  the 
action  was  one  for  the  distribution  of  the  amount  which 
might  be  found  to  be  due  among  the  salvors,  it  nught 
properly  be  entertained  by  the  Chancery  Division.  The 
Master  of  the  Rolls,  however,  held  that  it  was  about  as 
ordinary  an  action  for  salvage  as  could  well  be.  He  also 
pointed  out  the  distinction  between  subsection  (2)  of  the 
present  section  and  Order  IjI.,  Rule  2,  of  the  Rules  of  the 
Supreme  Court.  The  latter  leaves  it  to  the  discretion  of  the 
Juage  whether  he  will  order  the  transfer  or  not ;  under  the 

*  PadufUk  T.  SeoU,  2  Charley's  Cases  (Chambers),  10. 
t  Johnt&n  V.  Mofat,  2  Charley's  Cases  (Chamber j),  11. 
t  Humphrey  v.  £dwards,  45  L.  J.  (Ch.),  112;  10  N.O.,  161 ;  W.N., 
1875,  208  ;  1  Charley's  Cases  (Court),  81. 
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former,  the  only  cause  of  transfer  is  the  fact  of  the  action  Act  1875, 
itself  properly  belonging  to  the  Division  to  which  itis._  '*_  ._ 
sought  to  transfer  it.  No  mention  is  made  also  in  the  2nd 
subsection  of  the  present  section  of  the  consent  of  the 
President  of  the  Division  to  which  it  is  proposed  to  transfer 
the  cause.  Under  Order  LI.,  Eule  2,  of  the  Rules  of  the 
Supreme  Court,  no  actual  transfer  can  take  place  without  the 
consent  of  the  President  of  the  Division  to  which  the  cause 
is  sent.  The  Master  of  the  Rolls  also  decided,  in  Humphreys 
V.  Hdicards,  that  motions  for  the  transfer  of  causes  from  one 
Division  to  another  should  be  made  on  notice.* 

The  Lord  Chancellor  will  direct  the  transfer  of  any 
action  from  one  Judge  to  another  of  the  Chancery  Division 
on  a  written  application  to  his  Secretary,  accompanied  by 
the  written  consent  of  all  parties.  Where  all  parties  do 
not  consent  the  application  must  be  made  to  the  Lord 
Chancellor  in  Court. t 

Any  Judge  of  the  Queen's  Bench,  Common  Pleas, 
or  Exchequer  Division,  sitting  at  chambers,  has  power 
to  transfer  (with  the  consent  of  the  Lord  Chancellor), 
an  action  commenced  in  the  Queen's  Bench,  Common 
Pleas,  or  Exchequer  Divisions,  to  the  Chancery  Division 
of  the  High  Court,  although  he  is  not  a  Judge  of  the- 
Division  from  which  the  action  is  transferred.! 

"Where  the  plaintiff  prays,  not  for  the  execution,  but  for 
the  creation  of  a  trust,  the  action  is  a  fit  one  to  be  tried  by 
a  jury.  Where  the  plaintiff  claimed,  in  the  alternative,  pay- 
ments in  arrear,  or  a  lump  sum,  or  the  investment  of  such 
a  sum  in  the  name  of  trustees  for  her  benefit,  an  applica- 
tion to  transfer  the  action  to  the  Chancery  Division  was, 
refused.  § 

See  also  Re  Hutleyj  Dear  da  v.  Putt^l  In  Re  Boyd^s 
Trusts,^  Cannot  y.  Morgan',**  and  for  further  cases  see 
the  note  to  Order  LI.,  Rule  2,  of  the  Rules  of  the 
Supreme  Court,  infra. 

*  See  Order  LUX. ,  Rule  3,  of  the  Rules  of  the  Supreme  Court. 

t  1  Ch.  D.,  4 1 .  See  Order  LI. ,  Rule  1 ,  of  the  Rules  oi  the  Supreme  Ck)urt. 

X  Hillman  v.  Mayhew,  1  Ex.  D.,  132  ;  46  L.  J.  (Ex.),  344 ;  2  Charley's 
Cases  (Court),  107.  §  2  Charley's  Cases  (Chambers),  10. 

B  1  Ch.  D.,  11 ;  46  L.  J.  (Ch.),  79 ;  33  L.  T.,  237 ;  1  Charley's  Casea 
(Court),  161.  IT  1  Ch.  D.,  12;  1  Charley's  Cases  (Court),  163. 

••  1  Ch.  D.,  1 ;  46  L.  J.  (Ch.),  60  ;  33  L.  T.,  402 ;  24  W.  R.,  90 ;  I 
Charley's  Cases  (Court),  164. 

19 
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^l  iSl^^*        Section  12. — Sittings  qf  Court  of  Appeal. 

Every  appeal  to  the  Court  of  Appeal  shall,  where 
the  subject-matter  of  the  appeal  is  a  final  order, 
decree,  or  judgment,  be  heard  before  not  less  than 
three  Judges  of  the  said  Court  sitting  together, 
and  shall,  when  the  subject  matter  of  the  appeal 
is  an  interlocutory  order,  decree,  or  judgment, 
be  heard  before  not  less  than  two  Judges  of  the 
said  Court  sitting  together. 

Any  doubt  which  may  arise  as  to  what  decrees, 
orders,  or  judgments  are  final,  and  what  are 
interlocutory,  shall  be  determined  by  the  Court 
of  Appeal. 

Subject  to  the  provisions  contained  in  this 
section,  the  Court  of  Appeal  may  sit  in  two 
Divisions  at  the  same  time. 

This  section  is  substituted  for  a.  53  of  the  Principal  Act, 
which  is  repealed  by  s.  33,  and  the  2nd  Schedule  hereto. 
Some  of  the  pi'msions  are  similar  to  those  of  the  repealed 
enactment,  e.//.,  the  quonun  of  three,  and  the  power  to 
form  Divisional  Courts.  The  quorum  of  three,  however, 
only  applies  where  the  appeal  is  from  "  a  final  order,  de- 
cree, or  judgment."  When  an  appealisfrom  an  interlocutor}' 
degree,  order,  or  judgment,  the  quorum  may  be  reduced  to 
two,  and  the  Court  of  Appeal  is  itself  to  decide  when  the 
quorum  of  two  will  be  sufficient. 

The  Court  of  Appeal  has,  since  its  formation,  sat  in  two 
Divisions,  one  at  Lincoln's  Inn  for  the  hearing  of  appeals 
from  the  Chancery  Division,  and  one  at  WestminBter  for 
the  hearing  of  appeals  from  the  Common  Law  Divisions. 

The  presence  of  Lord  Cairns,  C,  in  the  Divisional  Court 
for  hearing  appeals  from  the  Common  Law  Divisions, 
greatly  strengthened  that  Court  during  the  first  year  of 
its  sittings. 

What  are,  and  what  are  not,  final  oirdeEB,  appeals  from 
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which  cannot  be  heard  by  two  Judges  of  the  Court  of    Act  1875, 

Appeal,  was  discussed  in  the   Court  of  Appeal   shortly        ^„[ 

after  the  commencement  of  the  Supreme  Court  of  Judica- 
ture Acts.*  Lord  Justice  James  announcedf  that  the 
Court  of  Appeal  had  determined  that  all  summonses  which 
finally  settled  the  rights  of  the  parties,  such  as  summonses 
under  winding  up  orders  or  in  administration  suits,  would 
be  heard  by  the  full  Court  of  AppeaL 

As  to  what  a  single  Judge  of  Appeal  may  do,  and  as  to 
the  power  of  the  Court  of  Appeal,  or  of  a  Divisional  Court 
of  the  Court  of  Appeal  to  overrule  him,  see  s.  52  of  the 
Supreme  Court  of  Judicature  Act,  1873,  supra. 

liy  section  IG  of  the  Appellate  Jurisdiction  Act,  1876, 
^*  Orders  for  constituting  and  holding  Divisional  Courts  of 
the  Court  of  Appeal,  and  for  regulating  the  sittings  of  the 
Court  of  AppeaU  and  of  the  Divisional  Courts  of  Appeal, 
may  be  made,  and,  when  made,  in  like  manner  rescinded 
or  altered  by  the  President  of  the  Court  of  Appeal, §  with 
the  concurrence  of  the  Ordinary  Judges  of  the  Court  of 
Appeal,  or  any  three  of  them ;  and  so  much  of  s.  17  of 
the  "  present  *'  Act,  as  relates  to  the  regulation  of  any 
matters  subject  to  be  regulated  by  Orders  under ''  that 
"  section,  and  so  much  of  any  Rules  of  Court  as  may  be 
inconsistent  with  any  Order  made  under"  that  "section, 
shall  be  repealed,  without  prejudice,  nevertheless,  to  any 
Kules  of  Court  made  in  pursuance  of  the  section  so  repealed, 
so  long  as  such  Rules  of  Court  remain  unaffected  by  Orders 
made  in  pursuance  of"  the  16th  "  section  "  of  the  Appel- 
late Jurisdiction  Act. 

It  may  here  be  mentioned  tliat  on  the  argument  of  a  case 
in  the  Court  of  Appeal  two  Counsel  (but  two  onli/)  on  either 
side  will  be  heard  by  the  Court.  |1 

Section  13. — Amendment  ofs.  60  of  36  andZ7 

Vict,  c.  66,  as  to  District  Registrars. 
Whereas  by  section  sixty  of  the  Principal  Act  it 

•  Arum.,  Times,  Nov.  5th,  1875  ;  Charley's  Cases  (Court),  84. 
t  1  Ch.  D.,  41 ;  Time»,  Nov.  11th,  1875 ;  1  Charley's  Cases  (Court),  87. 
X  See  Order  LXI.,  Eule  1  of  the  Hules  of  the  Supreme  Court. 
§  The  Lord  ChancoUor  (s.  6  of  the  present  Act). 

y  See  Sneetbyy.  The  Zaneashire  and  Yorkshire  Railway  Company,  1  Q.  B. 
•  D.  42 ;  46  L.  J.  (a  B.),  1 ;  83  L.  T.,  872  ;  24  W.  R.,  99. 
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^  w^*'    ^s  provided  that  for  the  purpose  of  £a>cilitating  the 

prosecution  in  country  districts  of  legal  proceed- 

insfs,  it  shall  be  lawful  for  Her  Majesty  by  Order 
in  Council  from  time  to  time  to  direct  that  there 
shall  be  District  B/Cgistrars*  in  such  places  as 
shall  be  in  such  Order  mentioned  for  districts  to  be 
thereby  defined ;  and  whereas  it  is  expedient  to 
amend  the  said  section.  Be  it  therefore  enacted 
that — 

Where  any  such  Order  has  been  made,  two 
persons  may,  if  required,  be  appointed  to  perform 
the  duties  of  District  Registrar  in  any  district 
named  in  the  Order,  and  such  persons  shall  be 
deemed  to  be  joint  District  B/Cgistrars,  and  shall 
perform  the  said  duties  in  such  manner  as  may 
ifrom  time  to  lime  be  directed  by  the  said  Order, 
or  any  Order  in  Council  amending  the  same. 

Moreover,  the  Begistrar  of  any  Inferior  Court  of 
Becord  having  jurisdiction  in  any  part  of  any 
district  defined  by  such  Order  (other  than  a 
County  Court)  shall,  if  appointed  by  Her  Majesty, 
be  qualified  to  be  a  District  Begistrar  for  the  said 
district,  or  for  any  and  such  part  thereof  as  may 
be  directed  by  such  Order,  or  any  Order  amending 
the  same. 

Every  District  Begistrar  shall  be  deemed  to  be 
an  officer  of  the  Supreme  Court,  and  be  subject, 
accordingly,  to  the  jurisdiction  of  such  Court  and 
of  the  Divisions  thereof. 

•  Query,  "KegiBtriei.** 
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As  to  District  Registries,  see  ss.  60,  61,  62,  63,  64,  65,     AetlSM, 
and  66  of  the  Priiicipal  Act  and  the  notes  thereto,  supra,        *'     ' 
and  Orders  V.,    XII.  and  XXXV.  of  the  Rules  of  the 
Supreme  Court  and  the  notes  thereto,  w/ra. 

The  persons  specially  indicated  by  section  60  of  the 
Principal  Act,  as  eligible  for  the  office  of  District 
Registrar,  are  "  any  Registrar  of  any  County  Court  or  any 
Registrar  or  Prothonotary  or  District  Prothonotary  of  any 
local  Court  whose  jurisdiction  is  "  thereby  **  transferred  to 
the  High  Court  of  Justice,  or  from  which  an  appeal  is 
thereby  given  to  the  Court  of  Appeal;  or  any  person,  who, 
having  been  a  District  Registrar  of  the  Court  of  Probate,  or 
of  the  Admiralty  Court,  shall  under  "  that "  Act  become  and 
be  a  District  Registrar  of  the  High  Court  of  Justice,  or  who 
«hall  be  appointed  such  District  Registrar.".  For  a  list  of 
*^  the  local  Courts  whose  jurisdiction  is  transferred  by  the 
Principal  Act  to  the  Hign  Court  of  Justice,"  see  section  16 
of  the  Principal  Act,  supra.  For  a  list  of  tTie  "  local  Courts 
from  which  an  appeal  is  given  to  the  Court  of  Appeal," 
see  section  18  of  the  Principal  Act,  supra. 

On  the  12th  of  August,  1875,  the  day  before  the  present 
Act  received  the  Royal  Assent,  Her  Majesty  in  Council,  in 
exercise  of  the  powers  conferred  upon  Her  by  s.  60  of  the 
Principal  Act,  was  pleased  to  order — **  that  there  shall 
be  District  Registrars  (sic)  in  the  places  of  Liverpool, 
Manchester,  and  Preston;  and  the  District  Registrar 
at  Liverpool  of  the  High  Court  of  Admiralty,  and  the 
District  Prothonotary  at  Liverpool  of  the  Court  of  Common 
Pleas  at  Lancaster,*  shall  be  and  are  hereby  appointed  the 
District  Registrars  in  Liverpool;  and  the  District  Prothono- 
tary at  Manchester  of  the  said  Court  of  Common  Pleas  shall 
be  and  is  hereby  appointed  the  District  Registrar  in 
Manchester  ;  and  the  District  Prothonotary  at  Preston  of 
the  said  Court  of  Common  Pleas  shall  be  and  is  hereby  ap- 
pointed the  District  Registrar  at  Preston ;  and  that  the 
district  for  each  such  place  shall  be  the  district  now 
assigned  to  each  such  District  Prothonotary,  under  the 
provisions  and  authority  of  the  Common  Pleas  at  Lancaster 
Amendment  Act,  1869." 

*  This  was  done  under  the  present  section,  which  was  passed  for  the 
furpose  of  securing  the  efficient  services  of  Mr.  Paget  and  Mr.  Lowndes 
jinntly,  at  LiveipooL 
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Attvm,  ^  That  th^e  shall  be  a  District  Registrar  in  Durham^ 
_____  and  that  the  District  Prothonotary  of  the  Oourt  of  Common 
Pleas  at  Durham  shall  be  and  is  hereby  cmpointed  the 
District  Registrar  in  Durham ;  and  that  the  District  shaU 
be  the  district,  for  the  time  being,  of  the  County  Court 
holden  at  Durham. 

'^  That  in  the  places  mentioned  in  tho  Schedule  annexed, 
there  shall  be  District  Registrars,  and  that  the  Registrar 
of  the  County  Court  held  in  any  such  place  shall  be  and  is 
hereby  appointed  the  District  Registrar  in  such  place,  and 
that  the  district  for  each  such  place  shall  be  the  district,  for 
the  time  being,  of  the  County  Court  holden  at  such  place/^ 

The  Schedule    contains  the  names   of  the   following 

E laces : — Bangor,  Bamsley,  Barnstaple,  Bedford,  Birken- 
ead,  Birmingham,  Boston,  Bradford,  Bridgr^'ater, 
Brighton,  Bristol,.  Bury  St.  Edmunds,  Cambridge,  Cardiff, 
Carusle,  Carmarthen,  Cheltenham,  Chester,  Colchester,. 
Derby,  Dewsbury,  Dover,  Dorchester,  Dudley,  East  Stone- 
house,  Exeter,  Gloucester,  Great  Grimsby,  Great  Yar- 
mouth, Halifax,  Hanley,  Hartlepool,  Herrford,  Hudders- 
field,  Ipswich,  Kingston-on-Hull,  King's  Lynn,  Leeds, 
Leicester,  Lincoln,  Lowestoft,  Maidstone,  Newcastle-upon- 
Tyne,  Newport  (Monmouthshire),  Newport  (Isleof  Wight), 
Newtown,  Northampton,  Norwich,  Nottingham,  Oxford, 
Pembroke  Docks,  Peterborough,  Poole,  Portsmouth,  Rams- 
gate,  Rochester,  Sheffield,  Shrewsbury,  Southampton, 
Stockton-on-Tees,  Sunderland,  Swansea,  Truro,  Totnes, 
Wakefield,  Walsall,  Whitehaven,  Wolverhampton,  Wor- 
cester, York.  Under  the  present  section  the  District 
Registrar  at  Liverpool  of  the  High  Court  of  Admiralty^ 
and  the  District  Prothonotary  at  Liverpool  of  the  Court 
of  Common  Pleas  at  Lancaster,  are  "joint  District 
Registrars  for  Liverpool." 

Every  effort,  it  will  be  seen,  has  been  made  to  confer,  aa 
far  as  practicable,  upon  the  suitors  of  the  Counties  Palatine 
of  Lancaster  and  Durham,advantages  similar  to  thosewhich 
they  derived  from  the  abolished  jurisdiction  of  their  local 
Courts  of  Pleas. 

The  Lord  Chancellor,  while  retaining  the  office  of  Dis- 
trict Registrar  of  the  Supreme  Court  at  Manchester,  which 
was  filled  by  the  late  Mr.  Worthington,  District  Protho- 
notary of   the  late   Court  of    Common  Pleas   at  Lan* 
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caster^  has  abolished  the  office  of  District  Prothonotary     Act  1875, 

which  Mr.  Worthington  held.  ^'}}'_ 

The  office  of  District  Registrar  of  the  Supreme  Court 
is,  practically,  confined  to  the  persons  mentioned  as  eligible 
to  first  appointments  in  section  60  of  the  Principal  Act, 
and  the  present  section ;  and  all  appointments  to  the  office 
must  be  made  (strange  as  it  may  appear)  by  Orders  of  Her 
Majesty  in  Council. 

Section  14. — Amendment  of  S6  and  37  Vict.  c.  66, 
8.  87,  as  to  enactments  relating  to  Attorneys. 

Whereas  under  section  eighty-seven  of  the  Prin- 
cipal Act,  Solicitors  and  Attorneys  will,  after  the 
commencement  of  that  Act,  be  called  '*  Solicitors 
of  the  Supreme  Court  " :  Be  it  therefore  enacted 
that — 

The  Registrar  of  Attorneys  and  Solicitors  in 
England  shall  be  called  *'*  The  Registrar  of  Solici- 
tors," and  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas,  and  the  Lord  Chief 
Baron,  or  any  two  of  them,  may,  from  time  to 
time,  by  regulation  adapt  any  enactments  relating 
to  Attorneys,  and  any  declaration,  certificate,  or 
form  required  under  those  enactments  to  the 
Solicitors  of  the  Supreme  Court  under  section 
eighty-seven  of  the  Principal  Act. 

See  the  note  to  s.  87  of  the  Principal  Act,  supra. 
This  section  suppHes  an  extraordinary  omission  in  the 
Supreme  Court  of  J  udicature  Bill,  1874.*     No  power  was 
taken  in  that  Bill  to  adapt  the  existing  law  relative  to  the 

t  At  the  request  of  Mr.  Williamson,  the  Secretary  of  the  Incorporated 
Law  Society,  the  \^Titor  placed  an  amendment  to  clause  15  of  the  Su- 
preme Court  of  Judicature  Bill,  1874,  on  the  notice  paper  of  the  House 
of  Commons,  giving  the  Secretary  power  to  adapt  the  registration  forms, 
then  in  use  by  the  Society,  to  the  provisions  of  the  Principal  Act. 
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^*W*'     registration  of  Attorneys  and  Solicitors  to  the  changes 

— ! ! introduced  by  section  87  of  the  Principal  Act.    It  was  the 

opinion  of  those  best  qualified  to  judge,  that,  on  and  after 
the  1st  of  November,  1874,  no  person  could  have  been 
entered  on  the  register  of  the  Incorporated  Law  Society 
as  an  Attomey-at-Law. 

By  regulations  made  in  pursuance  of  the  present 
enactment  the  three  Common  Liaw  Chiefs  and  the  Master 
of  the  Bolls  "  adapted  "  the  following  enactments  relating 
to  Attorneys  "to  the  Solicitors  of  the  Supreme  Court 
under  s.  87  of  the  Principal  Act '' :— The  6  &  7  Vict.  c. 
75,  ss.  15,  16,  17,  18  and  20 ;  and  the  23  and  24  Vict.  c. 
127  ss.  8,  9, 11  and  23.* 

These  enactments  relate  to  the  Preliminary  Examina- 
tion (23  &  24  Vict.  c.  127,  s.  8),  the  Intermediate 
Examination  (23  &  24  Vict.  c.  127,  s.  9),  and  the  Final 
Examination  and  Admission  to  Practice  (6  &  7  Vict.  c. 
73,  83.  15,  16,  17  and  18;  and  23  &  24  Vict.  c. 
127,  s.  11) ;  also  to  the  custody  of  the  Rolls  of  Solicitors 
(6  &  7  Vict.  c.  73,  s.  20) ;  and  to  the  renewal  of  their 
annual  certificates  (23  &  24  Vict.  c.  127,  s.  23).  A 
general  regulation  is  appended,  declaring  that  as  regards 
every  other  enactment  relating  to  Attorneys,  and  every 
declaration,  certificate,  or  form  required  by  or  with  refe- 
rence to  such  enactment,  the  same  respectively  shall  be 
read  as  if  the  words.  "  Solicitor  of  the  Supreme  Court," 
were  inserted  in  such  enactment,  declaration,  certificate 
or  form,  in  lieu  of  the  word  "  Attorney.'* 

"  General  Rules  and  Regulations  as  to  the  Preliminary, 
Intermediate  and  Final  Examinations  and  Admission  of 
persons  intending  to  become  Solicitors  of  the  Supreme 
Court,  the  taking  out  and  renewal  of  their  certificates, 
and  as  to  re-admission  of  Solicitors  and  custody  of  docu- 
ments," were  issued  on  the  2nd  of  November,  1875  (the 
day  after  the  commencement  of  the  Act  of  1873  and 
this  Act),  "in  pursuance  of  the  powers  contained  in  the 
adapted  enactments." 

The  "  Preliminary  Examination "  must,  under  these 
"  General  Rules  and  Regulations,"  be  passed  by  every 

*  Soo  the  SecUals  to  the  "  General  HuIm  and  Kegalations  as  to 
Solicitors,"  of  Nov.  2nd,  1875^  where  the  adaptations  are  sot  out. 


ENACTMENTS  RELATING  TO  ATTORNEYS.  297 

person  intendinff  to  become  a  Solicitor  (with  the  exception     A©*  W5, 

of  persons  who  have  passed  certain  specified  Examinations ?! !— 

at  Oxford,  Cambridge,  Dublin,  Durham,  London,  the 
Queen's  University  in  Ireland,  or  the  College  of  Precep- 
tors), hefoi^e  being  bound  under  Articles  of  Clerkship.  The 
Examination  is  in  "general  knowledge;"  and  it  includes 
reading,  writing,  arithmetic,  geography,  and  elementary 
Latin  ;  and  also  any  two  of  the  following  languages  : — 
Latin,  Greek,  French,  German,  Spanish  or  Italian,  at 
the  option  of  the  candidate. 

The  Examinations  are  held  four  times  a  year — in 
February,  May,  July,  and  October — at  the  Hall  of  the  In^ 
corporated  Law  Society,  and  also,  contemporaneously,  for 
the  convenience  of  provincial  candidates,  at  the  following 
towns,  or  at  "  some  of  them  :*'  Birmingham,  Brighton, 
Bristol,  Cambridge,  Cardiff,  Carlisle,  Carmarthen,  Chester, 
Durham,  Exeter,  Lancaster,  Leeds,  Lincoln,  Liverpool, 
Maidstone,  Manchester,  Newcastle-upon-Tyne,  Oxford, 
Plymouth,  Salisbury,  Shrewsbury,  Swansea,  Worcester, 
and  York.  The  Examinations  at  the  Hall  of  the 
Incorporated  Law  Society  are  conducted  by  "special 
Examiners,"  appointed  by  the  three  Chiefs  of  the  Common 
Law  Divisions  and  the  Master  of  the  Rolls ;  the  examina- 
tions at  each  of  the  provincial  centres  are  conducted  by 
two  local  Solicitors,  appointed  by  the  Special  Examiners. 
The  Examiners  at  the  Preliminary  (and  also  at  the  Inter- 
mediate) Examination  may  give  minus  or  negative  marks 
for  "  incorrect  or  careless  answers."  A  list  of  the  books, 
out  of  which  the  Examination  in  the  sixJanguages  will  be 
conducted,  can  be  obtained  from  the  Registrar  of  Solicitors 
five  calendar  months  before  the  day  fixed  for  the  exami- 
nation. 

The  candidate  must  give  a  calendar  month's  notice  in 
writing  to  the  Registrar  of  Solicitors  of  his  desire  to  be 
examined;  and  must  name  the  two  languages  which  he 
selects,  the  place  at  which  he  wishes  to  be  examined,  his 
age,  and  the  place  and  mode  of  his  education. 

A  fee  of  £2  must  be  paid  by  the  person  examined,  on 
receiving  his  certificate  of  having  passed  a  ''  satisfactory 
Examination  "  in  "  general  knowledge." 

Every  articled  derk  musty  under  the  ''  General  Rules 
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AetU70,  and  Begulations/'  undergo  an  **  Intermediate  "  Examina- 
'  '  tion  "  within  the  six  calendar  months  next  succeeding 
the  day  on  which  he  shall  have  completed  half  his  term 
of  service."  The  Examination  is  in  "  elementary  works 
on  the  Laws  of  England/'  and  in  *^  Mercantile  Book-keep- 
ing/' The  Examinations  aie  held  in  the  '^  Hall  or 
building"  of  the  Incorporated  Law  Society,  four  times 
a  year — in  January,  April,  June,  and  November.  The 
names  of  the  books  selected  for  examination  in  each  year 
can  be  obtained  from  the  Kegistrar  of  Solicitors  in  the 
month  of  July  in  the  preceding  year.  The  candidate 
must  give  the  Ilegistrar  of  Solicitors  one  calendar  month's 
notice  in  writing  of  his  intention  to  present  himself  for 
examination,  and  must  leave  with  the  Ilegistrar  of 
Solicitors  "21  clear  days  before  the  examination  day" 
his  "  Articles  of  Clerkship,"  and  the  answers  to  certain 
formal  "  questions  as  to  due  service  "  under  them.  The 
Examination  is  conducted  by  the  Masters  of  the  Queen's 
Bench,  Common  Pleas,  and  Exchequer  Divisions  of  the 
High  Court  ex-officio,  and  by  twenty  Solicitors  of  the 
Supreme  Court,  nominated  by  the  Master  of  the  Bolls, 
and  any  eight  of  the  Judges  of  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  (such  eight 
Judges  to  include  the  three  Chiefs  of  those  Divisions). 
Any  six  of  the  Examiners  (including  one  ex-officio 
Examiner)  form  a  quorum  for  conducting  the  examina- 
tion. The  twenty  Solicitors  hold  office  for  one  year  only, 
but   are  all  eligible  for  re-election.      A  fee   of  15s.    is 

Payable  by  each  candidate  on  depositing  his  Articles  of 
llerkship,  and  a  further  fee  of  15s.  on  receiving  his 
Certificate  of  having  passed  his  "  Intermediate  "  Exami- 
nation. 

The  Final  Examination  is  held  at  the  "  Hall  or  build- 
ing" of  the  Incorporated  Law  Society  four  times  a  year — 
in  January,  April,  Jime,  and  November.  The  Examiners 
are  the  same  as  those  who  conduct  the  Intermediate 
Examinations.  The  candidate  must  leave  a  notice  in 
writing,  "signed  by  himself  or  his  agent,"  with  the 
Secretary  of  the  Incorporated  Law  Society  of  his  inten- 
tion to  apply  for  examination,  "six  weeks  at  the  least 
before  the  first  day  of  the  month  in  which  he  shall 
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propose  to  be  examined."  The  notice  must  also  "  state  Aet  18T5, 
his  place  or  places  of  residence  and  service  for  the  last  *'  ' 
prec^dyig  twelve  months/'  The  notice,  if  not  acted  upon, 
can  be  renewed  "  within  one  week  after  the  end  of  the 
month  ^'  for  which  it  was  given.  The  candidate  niust 
further  leave  with  the  Secretary  of  the  Incorporated 
Law  Society,  *'  twenty-one  days  before  the  day  on  which 
he  is  desirous  of  being  examined,**  his  Articles  of  Clerk- 
ship, together  with  answers  to  certain  formal  questions  as 
to  nis  service  under  them,  and  as  to  his  non-professional 
employment  (if  any)  during  the  period  of  service. 
There  are  two  sets  of  questions,  one  to  be  answered  by 
the  candidate  and  one  by  the  Solicitor  or  London 
Agent  with  whom  he  has  served.  If  he  has  been  a 
pupil  of  a  Special  Pleader  or  Barrister  he  must  also 
leave  the  answers  to  a  third  set  of  questions  as  to  his  con- 
duct while  in  statu  pupillari.  The  candidate  is  to  be 
examined  "  by  written  or  printed  papers  touching  his  fit- 
ness and  capacity  to  act  as,  and  in  the  usual  business 
transacted  by,  a  Solicitor  of  the  Supreme  Court."  The 
certificate  of  the  Examiners  continues  in  force  for  six 
months  only  after  its  date,  unless  the  period  is  "  specially 
extended  by  the  order  of  the  Master  of  the  Rolls," 
to  whom,  also,  an  appeal  lies  against  a  refusal  of  the 
certificate.  The  apped  is  in  the  form  of  "  a  petition  in 
writing/'  which  must  be  presented  "  within  one  month 
next  after  such  refusal,"  at  the  Petty  Bag  Office.  No  fee 
is  payable  on  presentation.  Subject  to  this  appeal,  no 
person  is  to  be  admitted  a  Solicitor  of  the  Supreme  Court 
without  producing  a  certificate  of  fitness  from  the 
Examiners. 

As  regards  "  the  admission  of  persons  intending  to 
become  Solicitors  of  the  Supreme  Court,"  the  applicant 
must,  "  six  weeks  at  least  before  the  first  day  of  the 
month  in  which  he  shall  propose  to  be  admitted,"  "  cause 
to  be  delivered  at  the  Petty  Bag  Office  a  notice  in  writing, 
signed  by  himself,  containing  a  statement  of  his  then 
place  of  abode,  and  the  name  or  names  and  the  place  or 
places  of  abode,  of  the  person  or  persons  with  whom  he 
has  served  as  an  articled  clerk  during  the  x>eriod  of 
service,  and  also  of  his  place  or  places  of  abode  or  service 
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during  the  last  preceding  twelve  months/^  (An  alpha- 
betical list  of  the  notices  of  applicants  is  posted  up  at 
the  Petty  Bag  Office,  and  a  copy  of  it  is  supplied  to  the 
Secretary  of  the  Incorporated  Law  Society.)  The* notice 
if  not  acted  upon,  may  be  renewed  "  within  one  week  after 
tbeend  of  the  month  "  for  which  it  was  given. 

The  custody  of  the  Roll  of  Solictors  of  the  Supreme 
Court  is  confided  to  the  Clerk  of  the  Petty  Bag,  whose 
office  is  in  Rolls  Yard,  Chancery  Lane.* 

The  Roll  of  Solicitors  of  the  Court  of  Chancery  is  com- 
plete from  the  second  year  of  King  George  II.,  when  it  was 
first  required  to  be  kept.  The  first  volume  into  which  the 
names  of  Solicitors  were  copied  in  alphabetical  order  ranges 
from  the  year  1730  to  the  year  1791.  Except  in  point  of 
age  it  would  be  difficult  to  distinguish  it  from  the 
corresponding  volume  for  1876.  The  arrangement  of  the 
entries — the  very  binding — is  the  same.  The  Roll  is  now, 
however,  a  Roll  for  the  Solicitors  not  merely  of  the  Chan- 
cery Division,  but  of  the  Supreme  Court.  There  always 
have  been,  and  still  are,  three  entries: — 1.  The  date  of 
admission ;  2.  The  name  and  place  of  abode ;  3.  The  date 
of  enrolment.! 

The  alphabetical  list,  however,  is  not  "  the  Roll."  The 
Roll  is,  literally,  what  its  name  implies.  It  is  a  series  of 
narrow  strips  of  parchment,  each  about  two  and  a  half  feet 
long,  stitched  together.  When  the  series  of  strips  so 
stitched  together  becomes  about  thirty  or  forty  feet  long,  it 
is  rolled  up  and  put  away.  In  one  sense,  each  series  is  a  Roll 
in  itself :  but  in  another,  the  Roll  is  continuous,  for  at  the 
end  of  each  series  is  an  intimation  that  the  Roll  is  continued 
on  a  new  series. 

At  the  top  of  each  series  is  written,  "  Roll  of  Solicitors 
of  the  Supreme  Court  of  the  year  of  the  reign  of  our 
Sovereign  Lady  Victoria,  by  the  Grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  Queen, 
Defender  of  the  Faith."  By  the  side  of  this  appears  the 
impression  of  the  Seal  of  the  Petty  Bag  Office,  with  the 


*  See  as  to  the  subiect-matter  of  the  above  notes,  the  General  Kules  and 
Begulations  as  to  Solicitors,  issued  on  the  2nd  of  November,  1875,  infra. 

t  Thus:  "1875.  November  25th.  Allingham,  Theodoie Frederic,  of 
Hawthorn  Lodge,  Cricklewood.    25th  November,  1875." 
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date  at  which  the  Roll  was  made  up,  initialed  by  Mr.  Holden^     Aot  1875, 

the  Senior  Clerk.    Underneath  the  title  and  seal  is  written,        '•^^' 

across  the  whole  breadth  of  the  'Roll,  the  following  oath : — 

"  I,  A;  B.,  do  swear  that  I  will  truly  and  honestly  demean. 

myself  in  the  practice  of  a  Solicitor,  according  to  the  best 

of  my  knowledge  and  ability.    So  help  me  God,"     Then 

follows,  in  a  column,  the  date  at  which  the  roll  commenced, 

and  underneath  the  autograph  signatures  of  a  batch  of  two 

or  three  Solicitors  enrolled  on  that  day;   then  the  day 

following,  and  underneath  the  autographs  of  another  batch, 

till  the  bottom  of  the  strip  of  parchment  is  reached.     The 

same  process  is  renewed  in  a  parallel  column  on  the  same 

strip,  headed  "continued  from  below.*'     When  the  strip  is 

finished,  the  first  column  of  the  next  strip  is  commenced 

with  the  heading  "  continued  from  above." 

The  only  Court  which  has  now  a  Roll  of  Solicitors  of  its 
own,  distinct  from  that  kept  at  the  Petty  Bag  Office,  is  the 
London  Court  of  Bankruptcy.* 

As  to  striking  Solicitors  off  the  Rolls,  see  the  note  to  the 
87th  section  of  the  Principal  Act,  and  the  cases  there  cited. 
"  All  orders  for  striking  any  Solicitor  off  the  Rolls,  or  for 
suspending  any  Solicitor  from  practice,  or  for  re-admitting 
any  Solicitor,  or  for  restoring  the  name  of  any  Solicitor  to 
the  Roll,  or  for  altering  the  name  of  any  Solicitor  on  the 
Roll,"  must  be  filed'  with  the  Clerk  of  the  Petty  Bag, 
who  thereupon  makes  the  requisite  entry  on  or  alteration 
in  the  Roll,  and  informs  the  Registrar  of  Solicitors  of  it. 

Six  weeks'  notice  of  any  application  to  be  re-admitted, 
or  to  take  out  or  to  renew  the  annual  certificate  of  a 
Solicitor,  must  be  given  as  in  the  case  of  an  original 
admission.  The  affidavits  in  support  of  the  application 
mast  be  filed  at  the  Petty  Bag  Office,  and  a  copy  of  them 
left  with  the  Clerk  of  the  Petty  Bag,  for  delivery  by  him 
to  the  Registrar  of  Solicitors.  The  Master  of  the  Rolls 
has  power  to  dispense  with  the  required  notice  of  intention 
to  take  out  or  renew  the  annual  certificate,  if  cause  be  not 
shewn  to  his  Xiordship's  satisfaction,  on  a  summons  call- 
ing upon   the   Registrar   of    Solicitors  to    shew    cause 

*  See  section  9  of  the  present  Act,  aupra.  The  writer  is  indebted  to 
the  courtesy  of  Mr.  Archibald  Murray,  Clerk  of  the  **  Petty  Bag/'  for  the 
opportimity  of  inspecting  the  Solicitors'  Bolls. 
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A«t  1876,     within  ten  days  against  the  allowance  of  the  dispensation. 
*  Applications  for  re-admission  are  heard  by  the  Master  of 

the  Bolls,  on  petition  presented  at  the  Petty  Bag  Office. 
A  copy  of  the  petition  must  be  served  on  the  Registrar  of 
Solicitors  not  less  than  fourteen  days  previous  to  the 
hearing.  The  Master  of  the  EoUs  may,  if  he  thinks  fit, 
refer  the  petition  to  "  any  other  Division  '*  {sic)  of  the 
High  Court.  It  may  be  adoed  that  the  power  of  dispensing 
with  atiy  rule  *'  as  to  any  re-admission,  taking  out,  or 
renewal  of  certificates/'  is  vested  in  the  Master  of  the 
Rolls.* 

Section  15. — Appeal  from  Inferior   Court  cf 

Mecord. 
It  shall  be  lawful  for  Her  Majesty  from  time 
to  time,  by  Order  in  Council,  to  direct  that  the 
enactments  relating  to  appeals  from  County 
Courts  shall  apply  to  any  other  Inferior  Court  of 
Hecord ;  and  those  enactments,  subject  to  any 
exceptions,  conditions,  and  limitations  contained 
in  the  Order,  shall  apply  accordingly,  as  from  the 
date  mentioned  in  the  Order.  • 

i^  The  enactments  relating  to  appeals  from  County  Courts 
are  specified  in  the  notes  to  section  45  of  the  Principal  Act, 
mtpra.  Under  that  section  the  appeal  from  County  Courts 
lies  in  all  cases,  except  in  the  case  of  appeals  under  the 
Bankruptcy  Act,  1869,  to  Divisional  Courts  of  the  High 
Court  of  Justice.! 

Section  16. — Rules  m  Schedule  in  substitution 
for  36  8r  37  Vict.  c.  66,  s.  69,  and  Schedule. 
The  Rules  of  Court  in  the  first  Schedule  to 

this  Act  shall  come  into  operation  at  the  com- 

*  Sco,  further,  the  General  Eules  and  Begulatioiis  as  to  Solidton, 
iBsaed  on  the  2nd  of  November,  1875,  infra,  and  the  Solidtors  Act,  1877, 
it^ra. 

t  See,  also,  as  to  Inferior  Courts  and  their  Jurisdiction,  part  vi.  of 
the  Principal  Act,  svpra. 
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mcncement  of  this  Act,  and,  as  to  all  matters    ^l^^' 

to  which  they  extend,  shall  thenceforth  regulate 

the  proceedings  in  the  High  Court  of  Justice 
and  Court  of  Appeal.  But  such  Rules  of  Court, 
and  also  all  such  other  Rules  of  Court  (if  any),  as 
may  be  made  after  the  passing  and  before  the 
commencement  of  this  Act  under  the  authority 
of  the  next  section,  may  be  annulled  or  altered 
by  the  authority  by  which  new  Rules  of  Court  may 
be  made  after  the  commencement  of  this  Act. 

This  sect  ion  is  substitutod  for  section  69  of  the  Principal 
Act,  which  is  repealed  by  section  33  of  this  Act,  and 
the  second  Schedide.  Section  69  of  the  Principal  Act*  is 
practically  re-enacted  by  the  present  section,  but  with  the 
necessary  alterations  to  adapt  its  provisions  to  the  first 
Schedule  of  this  Act. 

The  Rules  of  Court  in  the  first  Schedule  hereto,  infra, 
consist  partly  of  the  Rules  appended  to  the  Principal  Act, 
and  partly  of  the  Rules  drawn  up  under  that  Act  in  1874, 
both  having  been  revised  and  adapted  to  the  present  Act. 

The  last  clause  of  the  section  will,  of  course,  apply  to 
the  **other  Rules  of  Court"  issued  by  Her  Majesty  by  Order 
in  Council  on  the  12th  of  August,  1876  :  Rules  of  the 
Supreme  Court  (Costs).  See  the  next  section  as  to  "the 
authority  by  which  new  Rules  of  Court "  were  "made  " 
between  the  1st  of  November,1875,and  the  1st  of  December,  . 
1876;  and  s.  17  of  the  Appellate  Jurisdiction  Act,  1876, 
as  to  the  authority  by  which  new  Rules  of  Court  have 
been  and  may  be  made  since  the  Ist  of  December,  1876. 

"  Shall  thenceforth  regidate  the  proceedings."  A 
rule  nisi  for  a  new  trial  was  obtained  in  Easter  Term, 
1875,  on  the  ground  of  the  improper  admission  of  evi- 
dence at  the  trial.  On  the  argument  of  the  rule  nisi,  on 
the  23rd  of  December,  1875,  the  Court  discharged  the  rule. 
The  defendants  appealed.     The  Court  of  Appeal  held  that 

*  See  the  note  t )  thit  section. 
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Act  1875,     the  Boles  of  the  Supreme  Oourt,*  remedying  defects  in  pro- 

u.ie,        cedure,  applied  to  the  motion  for  a  new  trial,  although  the 

rule  nisi  had  been  obtained  before  they  came  into  operation,  f 

The  Forms  in  the  Appendices  to  the  Schedule  are  part 

of  the  Rules.     Schroder  v.  Clough.X 

Section  17. — Provision  as  to  making,  ^e.,  of  Rules 
of  Court  before  or  after  the  commencement  of 
the  Act,  in  substitution  for  36  and  37   Vict, 
c.  66,  ss.  68  and  74,  and  Schedule. 

Her  Majesty  may,  at  any  time  after  the  pass- 
ing, and  before  the  commencement,  of  this  Act, 
by  Order  in  Council,  made  upon  the  recommen- 
dation of  the  Lord  Chancellor  and  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  the 
Lord  Chief  Baron  of  the  Exchequer,  and  the 
Lords  Justices  of  Appeal  in  Chancery,  or  any 
five  of  them,  and  the  other  Judges  of  the 
several  Courts  intended  to  be  united  and  consoli- 
dated by  the  Principal  Act,  as  amended  by  this 
Act,  or  of  a  majority  of  such  other  Judges,  make 
any  further  or  Additional  Eules  of  Court  for 
carrying  the  Principal  Act  and  this  Act  into 
eflPect ;  and,  in  particular,  for  all  or  any  of  the 
following  matters,  so  far  as  they  are  not  provided 
for  by  the  £;ules  in  the  first  Schedule  to  this 
Act ;  that  is  to  say, 

(1.)  Eor  regulating  the  sittings  of  the  High 
Court  of  Justice  and  the  Court  of  Appeal^ 


*  Order  XXXIX.,  Rule  3. 

t  £arp  V.  Faulkner,  84  L.  T.,  284  ;  24  W.  R.,  774 ;  2  Charley's  Casea 
Court),  153.  X  35  L.  T.,  850;  T%me$,  Jan.  16,  1877. 
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and  of  any  Divisional  orotherCourts  thereof    ^^  i^^** 

respectively,  and  of  the  Judges  of  the  said ^— ^ 

High  Court  sitting  at  chamhers ;  and 

(2.)  For  regulating  the  pleading,  pMlctiee,  and 
procedure  in  the  High  Court  of  Justice 
and  Court  of  Appeal ;  and 

(3.)  Generally,  for  regulating  any  matters  re- 
lating to  the  practice  and  procedure  of  the 
said  Courts  respectively,  or  to  the  duties 
of  the  o0Bcers  thereof,  or  of  the  Supreme 
Court,  or  to  the  costs  of  proceedings  therein. 

From  and  after  tlie  commencement  of  this  Act, 
the  Supreme  Court  may  at  any  time,  icuh  the  eon. 

rurreucc  of  a  majority  of  the  Judge*  thereof  present  at  any  meeting  for  that 
purpose   held    (of  which   mujority   the    Lord    Chancellor    shall    be    one  J, 

alter  and  annul  any  Rules  of  Court  for  the  time 
being  in  force,  and  have  and  exercise  the  same 
power  of  making  Rules  of  Court  as  is  by  this 
section  vested  in  Her  Majesty  in  Council  on  the 
recommendation  of  the  said  Judges  before  the 
commencement  of  this  Act. 

All  Rules  of  Court  made  in  pursuance  of  this 
section  shall  be  laid  before  each  House  of  Parlia- 
ment  within  such  time,  and  shall  be  subject  to  be 
annulled  in  such  manner  as  is  in  this  Act  i)ro- 
vided. 

All  Rules  of  Court  made  in  pursuance  of  this 

section,  if  made  before  the  commencement  of  this 

Acl,  shall  from  and  after  the  conamencement  of 

this  Act,  and  if  made  after  the  commencement 

of  this  Act,  shall,  from  and  after  they  come  into 
20 
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^?.  ir*'    (^ration,  regulate  all  matters  to  -which  thejr 

extend,  tintil  annulled  or  altered  in  pursuance  of 

this  section. 

The  reference  to  certain  Judges  in  section 
twenty- seven  of  the  Principal  Act  shall  he  deemed 
to  refer  to  the  Judges  mentioned  in  tliis  section 
as  the  Judges  on  whose  recommendation  an  Order 
in  Council  may  be  made. 

This  section  is  substituted  for  sections  68  and  74  of  the 
Principal  Act,  svpra,  which  are  repealed  by  section  33  and 
the  second  Schedule  to  this  Act.  See  the  notes  to  those 
sections. 

So  much  of  the  present  section  as  relates  to  matters 
subject  to  be  regulated  by  s.  16  of  the  Appellate  Jurisdic- 
tion Act,  1876,  is  expressly  repealed  by  that  section. 

As  the  present  section  originally  stood,  the  words 
**  including  all  matters  connected  with  writs,  forms  of 
actions,  parties  to  actions,  evidence,  and  mode  of  trial," 
followed  the  words,  '*  Court  of  Appeal,"  in  the  socond  sub- 
section of  the  first  paragraph  of  the  section.  Mr.  Isaac 
Butt,  Q.C.,  however,  obtained  in  Committee  on  the  Bill  in 
the  House  of  Commons*  the  omission  of  the  former  words, 
on  the  ground  that  the  powers  which  they  conferred  on 
the  Judges  were  so  extensive  that  they  would  give  the 
Judges  power  to  abolish  trial  by  jury.  There  is  now,  in 
consequence  of  this  omission,  some  apparent  tautology  in 
subsections  (2)  and  (3). 

On  the  12th  of  August,  1875,  Her  Majesty  in  Council 
in  exercise  of  the  powers  conferred  upon  Her  by  the  first 
paragraph  of  this  section,  was  pleased,  upon  the  recom- 
mendation of  the  Lord  Chancellor,  the  Lord  Chief 
Justice  of  England,  the  Master  of  the  Kolls,  the  Lord 
Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief  Baron, 
the  Lords  Justices  of  Appeal  in  Chancery,  and  a  majority 
of  the  other  Judges,  to  issue  six  new  Orders  regulating 


•  ^fiily  6th,  WT6.   H5ee  Tlww  of  Jttly  6th. 
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the  printing  of  proceedings,  and  tiie  cost  of  prooeedingB    Ait^itTA. 
in  the  Supreme  Court.*  *'  ^'^' 

An  important  alteration  iras  made,  in  1876,  in  the  second 
paragraph  of  this  section.  Tacked  on  to  the  end  of  sec- 
tion 17  of  the  Appellate  Jurisdiction  Act,  will  be  found 
the  following  words,  preceded  by  a  comma  : — "  And  all 
Rules  of  Court  to  be  made  after  the  passing  of  this  Act, 
whether  made  under  the  Supreme  Court  of  Judicature 
Act,  1875,  or  this  Act,  shall  be  made  by  anj/  three  or 
more  of  the  following  persons,  of  whom  the  Lord  Chan- 
cellor shall  be  one,  namely,  the  Lord  Chancellor,  the  Lord 
Chief  Justice  of  England,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief 
Baron  of  the  Exchequer,  and  four  other  Judges  of  the 
Supreme  Court  of  Judicature,  to  be  from  time  to  time  ap- 
pointed for  the  purpose  by  the  Lord  Chancellor  in  writing 
under  his  hand,  such  appointment  to  continue  for  such  time 
as  shall  be  specified  therein."  The  four  Judges  selected 
to  form  with  the  Lord  Chancellor,  the  Master  of  the  Rolls, 
and  the  three  Common  Law  Chiefs,  the  new  legislative 
body  in  substitution  for  the  majority  of  the  Supreme  Court, 
are.  Sir  William  Baliol  Brett,  Mr.  Justice  Lush,  Mr.  Baron 
Pollock,  and  Mr.  Justice  Manisty.  This  appointment  is 
to  continue  in  force  until  the  1st  of  January,  l878.t  The 
Supreme  Court  thus  ceased  on  the  1st  of  December,  187t>, 
to  be  any  longer  a  legislative  body,  its  legislative  functions 
being  thenceforth  delegated  to  a  Select  Committee  within 
itself,  over  which  it  has  no  control.  It  still  continues  to 
be  a  deliberative  Assembly  under  s.  75  of  the  Supreme 
Court  of  Judicature  Act,  187'5. 

The  section  of  this  Act,  referred  to  in  the  third  para- 
graph of  this  section,  is  the  twenty -fifth.  Every  Rule  of 
Court  must  be  laid  before  each  House  of  Parliament  within 
the  forty  days  next  after  it  is  made,  if  Parliament  is  then 
sitting ;  if  not,  within  forty  days  after  the  commencement 
of  the  next  ensuing  Session.  The  power  which  made  the 
Rule  of  Court'^can,  under  the  present  section,  annul  it ; 
but  there  is  a  special  provision  in  s.  25  for  annulling,  by 

*  fiee  this  Order  in  Council,  infra. 

t  Older  of  the  Lord  Chancellor,  of  the  7th  Novemher,  1876,  undor  s.  17 
of  the  Appelate  Jurisdiction  Act,  1876. 
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^^  ^'f     Older  in  Oounoil,  a  new  Bnle  of  Ooort  objected  to  by  either 

'       House  of  Parliament. 

The  "  certain  Judges/'  referred  to  in  s.  27  of  the  Princi- 
pal Act,  were  empowered  thereby  to  make  Orders  before 
the  commencement  of  that  Act  for  regulating  Vacations. 

Section  18.  --Provision  ds  to  Rules  of  Probate^, 
Divorce  mid  Admiralty  Courts^  being  Rules 
of  the  Sigh  Courts — in  substitution  for  36 

and  37  Vict.  c.  66,  s.  70. 

« 

All  Rules  and  Orders  of  Court  in  force  at  the 
time  of  the  commencement  of  this  Act  in  the 
Court  of  Probate,  the  Court  for  Divorce  and 
Matrimonial  Causes,  and  the  Admiralty  Court, 
or  in  relation  to  appeals  from  the  Chief  Judge  in 
Bankruptcy,  or  from  the  Court  of  Appeal  in 
Chancery  in  bankruptcy  matters,  except  so  far  as 
they  are  expressly  varied  by  the  first  Schedule 
hereto,  or  by  Rules  of  Court  made  by  Order  in 
Council  before  the  commencement  of  this  Act, 
shall  remain  and  be  in  force  in  the  High  Court  of 
Justice  and  in  the  Court  of  Appeal  respectirely 
until  they  sliall  respectively  be  altered  or  annulled 
by  any  Rules  of  Court  made  after  the  commence- 
ment of  this  Act. 

The  present  Judge  of  the  Probate  Court  and 
of  the  Court  for  Divorce  and  Matrimonial  Causes 
shall  retain,  and  the  President  for  the  time  being 
of  the  Probate  and  Divorce  Division  of  the  High 
Court  of  Justice  shall  have,  with  regard  to  non- 
contentious  or  common  form  business  in  the  Pro- 
bate Court,  the  powers  now  conferred  on  the  Judge 
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of  the  Probate  Court  by  the  thirtieth  section  of  the    ^^*  i«J6, 

twentieth  and  twenty-first  years  of  Victoria,  chap- 

ter  seventy-seven,  and  the  said  Judge  shall  retain, 
and  the  said  President  shall  have,  the  powers  as  to 
the  making  of  Rules  and  Regulations  conferred  by 
the  fifty-third  section  of  the  twentieth  and  twenty- 
first  years  of  Victoria,  chapter  eighty-five. 

This  section  \s  substituted  for  section  70  of  the  Principal 
Act,  which  is  repealed  by  section  33  and  the  second 
Schedule  of  this  Act.  The  repealed  enactment  is  re- 
enacted  by  the  present  section,  with  the  alterations  neces- 
sary to  adapt  it  to  the  first  Schedule  and  the  9th  section 
of  this  Act,  supra.  The  words  **  London  Court  of  Bank- 
ruptcy "  are  omitted,  and  the  words  "  or  in  relation  to 
appeals  from  the  Chief  Judge  in  Bankruptcy  or  from  the 
Court  of  Appeal  in  Chancery  in  bankruptcy  matters  "  are 
substituted. 

For  a  list  of  the  authorities  which  contain  the  Bulesand 
Orders  referred  to  in  this  section,  see  the  note  to  s.  70  of 
the  Principal  Act,  supra. 

The  Admiralty  practice  with  regard  to  default  in 
pleading  prior  to  the  Ist  of  November,  1875,  is,  under 
this  section,  still  in  force  in  Admiralty  actions  in  rent,* 

By  Rule  10  of  Order  XIII.  of  the  Rules  of  the  Supreme 
Oourt,  the  4th  and  5th  Rules  of  the  Admiralty  Court 
Additional  Rules  of  1871  were  "expressly  varied";  but 
by  Rule  8  of  the  Rules  of  the  Supreme  Court,  December, 
1875,  Rule  10  of  Order  XIII.  was  annulled.  The  eflfect 
of  this,  taken  in  connection  with  the  first  paragraph  of  the 
present  section,  is  that  the  4th  and  5th  of  the  Admiralty 
Court  Rules  of  1871  revive.! 

This  Rule  preserves  appearance  imder  protest  in  the 
Adnuralty  Division.! 

By  virtue  of  the  first  paragraph  of  this  section  the 
Probate  Court  Orders  of   July,  1862,  apply  to  a  cause 

•  2%*  "  Sfactoria,"  36  L.  T.,  431 ;  26  W.  E.,  62. 
t  Tk€ '' Folymede;*  1  P.  D.,  121;   84  L.  T.,  867;  24  W.  E.,  266; 
2  Charley's  Cages  (Court),  166. 
J  rA#  "  Ftrar,"  36  L.  T.,  78f» 
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Aet^  wa,     peQadi]3g>  in  the  Probate  Court  at  the  oommesioetnent  of  the 

__f* *_.  ^Supreme  Court  of  Judicature  Acts.     Therefore,  when  & 

cause  80  pending  in  the  Probate  Court  has  been  heard  by 
a  Judge  of  the  Probate  Division  without  a  jury,  the- 
evidence  being  given  vivd  i)Oce,  an  application  for  a  re- 
hearing may,  under  Bule  60  of  the  Probate  Court  Orders 
of  July,  1862,  be  made  by  motion  within  fourteen  days 
from  the  day  on  which  the  cause  was  heard.* 

The  Kules  of  the  Supreme  Court,  Order  LXII,,  declare 
that  "  nothing  in  these  rules  shall  affect  the  practice  or 
procedure  in  proceedings  for  Divorce  or  other  Matrimonial 
Causes.'* 

As  to  appeals  from  the  Chief  Judge  in  Bankruptcy,  see 
In  Be  Gilbert  y  Ex  Parte  Vinet/,f  and  In  Re  Leicer,  Ex  Parte 
Garrard, X 

By  section  30  of  the  20  &  21  Vict.  c.  77,  it  is  enacted 
that  **it  shall  be  lawful  for  the  Judge  of  the  Court  of 
Probate,  from  time  to  time,  with  the  concurrence  of  the 
Lord  Chancellor  and  of  the  Lord  Chief  Justice,  or  anv  one 
of  the  Judges  of  the  Superior  Courts  of  Law  by  the  Chief 
Justice  named  in  this  behalf,  to  rei)eal,  amend,  add  to  or 
alter  any  of  the  Rules  or  Orders  of  the  Court  of  Probate," 
made  before,  and  taking  effect  when,  tliat  Act  should  come 
into  operation,"  as  to  him,  with  such  concurrence  as  afore- 
said,  may  seem  fit.'* 

By  section  63  of  the  20  &  21  Vict.  c.  85,  the  Court  for 
Divorce  and  Matrimonial  Causes  *'  shall  make  such  Rules 
and  Regulations  concerning  the  practice  and  procedure 
under  "  that  "  Act  as  it  may,  from  time  to  time,  con^ider 
expedient,  and  shall  have  full  power,  from  time  to  time,  to 
revoke  and  alter  the  same." 

Sbctidn  19. — Provisions  as  to  Criminal  Procedure 
subject  to  future  Mules  remaining  unaltered — 
in  substitution  for  36  and  37  Vict.  c.  66,  s.  71* 
Subject  to  the  first  Schedule  hereto  and  any 

iLuIes  of  Court  to  be  made  under  this  Act,  the 

•-Suf^hnr,  Lord  8e,  LsomanPt,  I  P.  D.,.  164 ;  45  L.  J.  (P.  D.  &  A.)> 
49 ;  34  L.  T.,  372 ;  24  W.  B.,  S60 ;  2  Oharloy*s  Caies  (Court),  160. 
t  4  Ch.  D.,  794 ;  W.  B.,  364.  .         J  W.  R.,  t^ 
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practice  and  procedure  ia  all  crimiiiaV  causes  and.   ^^  Jjw, 

matters  whatsoever  iu  the  High  Court  of  Justice  

and  in  the  Court  of  Appeal  respectively  i  noludr 
in^  the  practice  and  procedure  with  respect  to 
Crown  Cases  Reserved,  shall  be  the  same  as  the 
practice  and  procedure  in  similar  causes  and 
matters  before  the  commencement  of  this  Act. 

This  section  is  substituted  for  section  71  of  the  Principal 
Act,  which  is  repealed  by  section  33  and  the  second 
SchediJe  to  this  Act.  Section  71  of  the  Principal  Act  is 
re-enacted  by  the  present  section  with  the  alterations 
necessary  to  adapt  it  to  the  first  Schedule  of  this  Act, 
"  subject  to  the  first  Schedule  hereto  and  any  Bules  of 
Court  to  be  made  under  this  Act  "  being  substituted  for 
**  subject  to  any  rules  of  Court  to  be  made  imder  and  by 
virtue  of  this  Act." 

"  Crown  Cases  Reserved."  The  interpretation  clause  of 
the  Principal  Act  (s.  ]  00)  applies  to  this  Act,  by  virtue  of 
8.  1  of  this  Act,  su2)ra,  "  Crown  Cases  Reserved,"  there- 
fore, means  such  questions  of  law  reserved  on  criminal 
trials  as  are  mentioned  in  the  Act  of  the  11th  and  12th 
years  of  Her  Majesty's  reign,  chapter  78. 

This  section  is  intimately  connected  with  the  47th  sec- 
tion of  the  Principal  Act.  See  the  note  to  that  section, 
Hupra,  and  the  recent  cases  there  cited.  See,  also.  Order 
LXII.,  infra. 

Section  20. — Provision  as  to  Act  not  affecting 
Rules  of  JScidence  or  Juries — in  substitution 
for  36  and  37  Vict.  c.  66,  s.  72. 

Nothing^  in  this  Act  or  in  the  first  Schedule 
hereto,  or  in  any  Rules  of  Court  to  be  made 
imder  this  Act,  save  as  far  as  relates  to  the  power 
of  the  Court  for  special  reasons  to  allow  deposi- 
tions of  affidavits  to<  be  readL.  shAlL  affect  the 
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Aet  1875,    mode  of  giving  evidence  by  the  oral  examination 

of  witnesses  in  trials  by  jury,  or  the**rules  of 

evidence,  or  the  law  relating  to  jurymen  or  juries. 

This  is  one  of  the  transition  clauses  of  this  Act. 

This  section  is  substituted  for  section  72  of  the  Principal 
Act,  which  is  repealed  by  the  33rd  section  and  the  second 
Schedide  to  this  Act.  The  72nd  section  of  the  Principal 
Act  is  re-enacted  by  the  present  section  with  the  addition 
of  the  word  "first"  before  "Schedule." 

"  Save  as  far  as  relates  to  the  power  of  the  Court  for 
special  reasons  to  allow  depositions  or  affidavits  to  be 
read."  This  has  reference  to  Order  XXXVII.,  Rules  1 
and  2  of  the.  first  Schedule  hereto : — "  In  the  absence  of 
any  agreement  between  the  parties,  and  subject  to  these 
Bules,  the  witnesses  at  the  trial  of  any  action  or  at  any 
assessment  of  damages,  shall  be  examined  viva  voce  and  in 
open  Court,  but  the  Court  or  a  Judge  may  at  any  time 
for  sufficient  reason  order  that  any  particular  fact  or  tacts 
may  be  proved  by  affidavit,  or  that  the  affidavit  of  any 
witness  may  be  read  at  the  hearing  or  trial,  on  such  condi- 
tions as  the  Court  or  Judge  may  think  reasonable,  or  that 
any  witness  whose  attendance  in  Court  ought  for  some  suffi- 
cient cause  to  be  dispensed  with,  be  examined  by  interro- 
gatories or  otherwise  before  a  commissioner  or  examiner ; 
provided  that  where  it  appears  to  the  Court  or  Judge  that 
the  other  party  bond  fide  desires  the  production  of  a  wit- 
ness for  cross-examination,  and  that  such  witness  can  be 
produced,  an  order  shall  not  be  made  authorising  the 
evidence  of  such  witness  to  be  given  by  affidavit.*  Upon 
any  motion,  petition,  or  summons  evidence  may  be  given 
by  affidavit ;  but  the  Court  or  a  Judge  may  on  the  appli- 
cation of  either  party,  order  the  attendance  for  cross-ex- 
amination of  the  person  making  any  such  affidavit."  t 

Order  XXXVIII.  regulates  the  practice  where  evidence 
is  allowed  to  be  given  by  affidavit.  As  to  oral  evidence, 
see  the  C.  L.  P.  Act,  1854,  ss.  18-31. 

"  Trials  by  jury  or  the  rules  of  evidence." — See  section 

*  This  Bale  is  a  re-enaotment  of  Rule  36  of  the  Principal  Act. 
t  This  Rale  is  a  re-enaotmeat  of  Rale  37  of  the  Principal  Ao  t. 
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22  of  this  Act,  infra.    As  to  «  Juries/'  see  6  George  IV.     ^*  ^^* 
c.  50  ;  25  and  26  Vict.   c.  107,  and  33  and  34  Vict.  c.  77.       *' 
As  to  "  the  rules  of  evidence,"  see  Taylor  on  Evidence. 

Section  21. — Provision  for  savmg  of  existing 
Procedure  of  Courts  when  not  inconsistent  mth 
this  Act  or  Rules  of  Court — in  substitution  for 
36  and  37  Vict.  c.  66,  s.  73. 

Save  as  by  the  Principal  Act  or  this  Act,  or 
by  any  Rules  of  Court,  may  be  otherwise  pro- 
vided, all  forms  and  methods  of  procedure  which 
at  the  commencement  of  this  Act  were  in  force 
in  any  of  the  Courts  whose  jurisdiction  is  by  the 
Principal  Act  or  this  Act  transferred  to  the  said 
High  Court  and  to  the  said  Court  of  Appeal  re- 
spectively, under  or  by  virtue  of  any  law,  custom, 
general  order,  or  rules  whatsoever,  and  which  are 
not  inconsistent  with  the  Principal  Act  or  this 
Act,  or  with  any  Rules  of  Court,  may  continue  to 
be  used  and  practised  in  the  said  High  Court  of 
Justice  and  the  said  Court  of  Appeal  respectively 
in  such  and  the  like  cases,  and  for  such  and  the 
like  purposes,  as  those  to  which  they  would  have 
been  applicable  in  the  respective  Courts  of  which 
the  jurisdiction  is  so  transferred,  if  the  Principal 
Act  and  this  Act  had  not  passed. 

This  is  one  of  the  transition  clauses  of  this  Act. 

This  section  is  substituted  for  section  78  of  the  Principal 
Act,  which  is  repealed  by  section  33  and  the  second  Schedule 
to  this  Act.  The  73rd  section  of  the  Principal  Act 
is  re-enacted  by  the  present  section,  with  the  alterations 
necessary  to  adapt  it  to  the  present  enactment,  as  well  as  to 
the  Principal  Act.    By  the  Bules  of  the  Supreme  Ooort, 


SL4       fturasMB  CDom*  op  jt-i>u:A.TDKB  tci,  isTo- 

*  ^S^  Order L,  Role 3, "all other proeeedingB  in  and Bp^icatiaoi 
*■  ___  to  the  High  Court,  may,  Kibject  to  thoae  Euiw,  be  taken 
and  made  in  the  same  manner  as  they  would  have  been 
taken  and  made  in  any  Court  in  which  any  proceeding  oi 
Miplicattoi]  ofthe  like  kind  cnald  hare  been  taken  or  made, 
if  the  Act  had  not  been  passed." 

In  the  note  prefixed  to  the  Rales  in  the  scbedole  here- 
to, it  is  declared  that  "where  no  other  proviaion  is  made 
by  the  Act  or  thtise  Rules,  the  present  procedure  and 
practice  remain  in  force."  See  the  note  to  s.  76  of  the 
Principal  Act,  nupra. 

The  next  section  waa  originally  an  amendment  to  the 
preaent  iection,  proposed  bv  Mr,  Watkin  WiUiams,  Q.C, 
and  accepted  by  the  then  Attorney-General,  in  Committee 
on  the  IJiU  in  the  House  of  Commons.  By  some  niysterioiu 
process  in  the  House  of  Jjords  the  amendment  was  severed 
from  the  preisent  section,  to  which  it  wos  attached  in  the 
copy  of  the  Bill  as  amended  in  Committee,  printed  fortbe 
use  of  the  Ifouee  of  Commons  on  the  motion  of  the  nriterj 
and  reappeared,  in  the  Queen's  printer's  copy,  as  a  separate 
section,  witli  a  marginal  note  to  itself.  There  can  be  little 
doubt  that  the  transformation  of  the  amendment  of  Mr.  WU- 
liams  into  a  separate  section  is  a  decided  improvement.* 

Section  22. — Nothingin  Principal  Act  topreju- 
dice  riffht  to  hace  issues  submitted,  ^c. 
"Whereas  by  section  forty-six  of  the  PiiDcipai 
Act  it  is  cncicted,  that  "  any  Judge  of  the  said 
"  High  Court  sitting  in  the  exercise  of  its  juris- 
"  diction  elsewhere  than  in  a  Divisional  Court  maj 
"  reserve  any  ease,  or  any  point  in  a  case,  for  tht 
"  cons-ideration  of  a  Divisional  Court,  or  may  direcl 
"  any  case  or  point  in  a  case  to  be  argued  before  i 
"  Divisional  Court :  "  Be  it  hereby  enacted,  thai 
nothing  in  the  said  Act,  nor  in  any  Eule  or  Ordei 
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made  under  the  powers  thOTeof  or  of  this  Act,    ^H^ 

shall  take  away  or  prejudice  the  right  of  any 

party  to  any  action  to  have  the  issues  for  trial 
by  Jury  submitted  and  left  by  the  Judge  to  the 
Jury  before  whom  the  same  shall  come  for  trial, 
with  a  proper  and  complete  direction  to  the  Jury 
upon  the  law,  and  as  to  the  evidence,  applicable 
to  such  issues  : 

Provided  also,  that  the  said  right  may  be  en- 
forced  either  by  motion  in  the  High  Court  of 
Justice,  or  by  motion  in  the  Court  of  Appeal, 
Ibunded  upon  an  exception  entered  upon  or 
annexed  to  the  record ; 

The  marginal  note  to  this  section  is  not  very  intelligible, 
but  it  was  only  added,  it  is  believed,  by  some  clerk  in  the 
House  of  Lords,  just  before  the  Bill  received  tlie  Royal 
Assent,  when  Mr,  Watkin  Williams'  amendment  to  the 
preceding  section  was  mysteriously  transformed  into  a 
separate  section.* 

See  s,  46  of  the  Principal  Act,  and  the  note  thereto. 
Sect.  46  of  the  Principal  Act  has  been  lately  considerably 
weakened  by  the  provisions  of  sect.  17  of  the  Appellate 
Jurisdiction  Act,  1876,  enabhng  a  single  Judge  to  dispose 
of  "  all  business  arising  out  of  any  action."  That  enact- 
ment expressly  repeals  so  much  of  sect.  46  of  the  Principal 
Act  as  is  inconsistent  with  its  provisions.  The  Rules  of 
the  Supremo  Court,  Order  XXXVI.,  Rules  3  and  4,  give 
an  absolute  right  to  either  party  to  require  a  trial  by 
Jury  in  any  action  in  the  Common  Law  Divisions.! 

Trial  by  Jury  is  generally  considered  to  have  had  its 
origin  in  the  famous  declaration  of  King  John  in  Magna 
Gharta  :t — ^Nullus  liber  homo  capiatiir,  vel  imprisonetur  aut 

*  See  the  note  to  the  preoeding  section. 

t  Sugg  r.  SUber,  1  Q.  B.  D.,  362;  46  L.  J.  (Q.  B.),  682 ;  34  L.  T., 
682;  24  W.  R.,  640.  But  not  an  action  in  the  Chancery  Diyinon; 
Clarke  y.  Cook^on,  2  Ch,  D.,  746 ;  Order  XXXVI.,  Rule  26  of  the  BoIm 
of  the  Supreme  Courts 

X  It  now  appears  as  9  Ken.  Ill;  c.  29. 
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Aet  1876,    dtsseiziaturde  liberotenemento8uo,velde  libertatibusvel  liberis 
^  comuedinibus  suis,  aut  utlagetur  aut  exuletj  aut  aliquo  modo 

destruatur,  nee  super  eum  ibimus,  nee  super  eum  mittetnuSy  nisi 
per  legale  judicium  parium  suorumvel  per  legem  terree." 

The  "  lex  terrce  "  referred,  Mr.  Hallain  believes,*  to  trial 
by  combat  and  by  ordeal,  the  latter  including  **  trial  by 
handling  or  walking  on  red  hot  iron,  by  plunging  the  arm 
into  boiling  Buids,  by  floating  or  sinking  in  cold  water^ 
or  by  swallowing  a  piece  of  consecrated  bread."t  Mr. 
Chutet  seeks  to  connect  it  with  the  power  assumed  by  the 
Court  of  Chancery,  in  defiance  of  the  Common  Law,  of 
imprisoning  for  contempt  of  Court. 

The  common  lawyers  in  the  House  of  Commons  viewed 
with  considerable  alarm  the  sweeping  powers  confided  to 
the  Judges  by  the  Supreme  Court  of  Judicature  Act,  1873, 
and  the  present  measure.  It  was  in  deference  to  this  feeling 
that  the  following  subsection  of  clause  33  was  left  out : — 
'*  There  shall  be  repealed,  from  and  after  the  date  at  which 
any  Order  in  Council,  or  Kule  of  Court,  or  Order  of  the  Lord 
Chancellor,  made  in  pursuance  of  or  for  the  purposes  of  this 
Act,  is  made,  any  provision  of  any  Act,  of  Parliament  incon- 
sistent with  such  Order  in  Coimcil,Rule  of  Court,  or  Order  of 
the  Lord  Chancellor."  It  was  in  deference  to  this  feeling 
that  the  Queen  in  Council  was  deprived  (if  she  has  been  de- 
prived) of  the  power  of  regulating  all  matters  connected  with 
"  forms  of  actions,"  "  evidence,"  and  *'  mode  of  trial,"  which 
was  conferred  upon  her  by  subsection  (2)  of  sect.  17  of  this 
Act,  supra,  as  it  came  down  from  the  Lords.  It  was  in  defer- 
ence to  this  feeling  that  the  4th  section  of  this  Act,  supra^ 
was  ultimately  settled  so  as  to  exclude  from  the  possibility  of 
being  invited  to  sit  as  "Additional  Judges"  in  the  Court  of 
Appeal,  the  members  of  the  Chancery  Division  of  the  High 
Court.  Lastly,  it  was  in  deference  to  the  same  feeling  that 
the  amendment  of  Mr.  Watkin  Williams,  which  forms  the 
present  section,  was  embodied  in  this  Act.§ 

•  Hallam's  Middle  Agos,  vol  II.,  p.  a2S  n.  (r),  12th  edition. 

t  Ibid.y  vol.  III.,  p.  294.  J  •*  Equity  under  liio  Judicature  Act,  "p.  166. 

§  Aj  the  amendment  originally  stood,  it  had  in  the  margin  the  follow- 
ing references : — 13  £d.,  I.,  st.,  1 ,  a  31 ;  3  and  4  Vict.  c.  66,  s.  16 ;  16  and 
16  Vict  c.  76,  B.  1S4  ;  20  and  21  Vict.  c.  S6,  s.  39  ;  22  and  23  Vict.  o.  21 ; 
23  and  24  Vict.  c.  144,  s.  1.  These  references  have  been  omitted  in  the 
Act  as  printed  by  the  Queen*s  printer.  They  connected  the  amendment 
with  the  ubolitUm  of  BUh  of  txctptwn*  by  Older  LVIU.,  Rule  1. 
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By  Order  LVIII.,  Rule  1,  of  the  Rules  of  the  Supreme    ^  ^^ 

Court,  it  is  provided  that  "  Bills  of  exceptions  shall  be  - ! 

abolished/'  The  eflTect  of  a  Bill  of  exception  was  to  bring 
up  a  Judge's  ruling  on  a  point  of  law  at  the  trial  direct  to 
the  Court  of  Appeal.  * 

The  right  to  go  direct  from  the  Judge  at  the  trial  to 
the  Court  of  Appeal  is,  to  some  extent,  preserved  by  the 
present  section  ;  and  is  also  enlarged  by  the  7th  Rule  of 
the  Rules  of  the  Supreme  Court,  December,  1876.  The 
latter  Rule  is  as  follows  : — "  Where,  at  or  after  the  trial  of 
an  action  by  a  jury  the  Judge  has  directed  any  judgment 
to  be  entered,  any  party  may,  without  any  leave  reserved, 
apply  to  set  aside  such  judgment  and  enter  any  other 
judgment  on  the  ground  that  the  judgment  directed  to  be 
entered  is  wrong,  by  reason  of  the  Judge  having  caused 
the  finding  to  be  wrongly  entered  with  reference  to  the 
finding  of  the  jury  upon  the  question  or  questions  sub- 
mitted to  them.  Where,  at  or  after  the  trial  of  any 
action  before  a  Judge,  the  Judge  has  directed  that  any 
judgment  be  entered,  any  party  may,  without  any  leave 
reserved,  apply  to  set  aside  such  judgment,  and  enter  any 
other  judgment,  upon  the  groimd  that,  upon  the  finding 
as  entered,  the  judgment  so  directed  is  wrong.  Any  applica- 
tion under  this  Rule  shall  be  made  to  the  Court  of  Appeal." 

Section  23. — Regulation  of  Circuits. 

Her  Majesty  may  at  any  time  after  the  passing 

.  of  this  Act,  and  from  time  to  time,  by  Order  in 

Council,  provide  in  such  mianner  and  subject  to 

such  regulations  as  to  Her  Majesty  may  seem 

meet,  for  all  or  any  of  the  following  matters  : 

1.  For  the  discontinuance,  either  temporarily 

or  pernoianently,  wholly  or  partially,  of  any 

existing  Circuit,  and  the  formation  of  any 

new  Circuit  by  the  union  of  any  counties 

or  parts  of  counties,  or  partly  in  one  way 

and  partly  in  the  other,  or  by  the  consti- 
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tntion  of  any  county  or  part  of  a  eouni^^  to 
be  a  Circuit  by  itself ;  and,  in  particular/for 
the  issue  of  Oommissions  for  the  discharge 
of  civil  and  criminal  business  in  tbe 
county  of  Surrey  to  the  Judges  appointed 
to  sit  for  the  trial  by  jury  of  causes  and 
issues  in  Middlesex  or  London,  or  any  of 
them ;  and 

2.  For  the  appointment  of  the  place  or  places 

at  which  Assizes  are  to  be  holden  on  any 
Circuit ;  and 

3.  Per  altering,  by  such  authority  and  in  such 

manner  as  may  be  specified  in  the  Order, 
the  day  appointed  for  holding  the  Assizes 
at  any  place  on  any  Circuit  in  any  case, 
where,  by  reason  of  the  pressure  of  busi- 
ness or  other  imf  oreseen  cause,  it  is  expe- 
dient to  alter  the  same ;  and 

4.  For  the  regulation,  so  far  as  may  be  neces- 

sary  for  carrying  into  effect  any  Order 
under  this  section,  of  the  venue  in  all 
cases,  civil  and  criminal,  triable  on  any 
Circuit  or  elsewhere. 

Her  Majesty  may  from  time  to  time,  by  Order 
in  Council,  alter,  add  to,  or  amend  any  Order  in 
Council  made  in  pursuance  of  this  section ;  and 
in  making  any  Order  under  this  section  may  give 
any  directions  which  it  appears  to  Her  Majesty 
to  be  desirable  to  give  for  the  purpose  of  giving 
full  effect  to  such  Order, 
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Provided  that  every  Order  in  Council  made    ^'^^* 

under  this  section  shall  be  laid  before  each  House 

of  Parliament  within  such  time,  and  shall  be 
subject  to  be  annulled  in  such  manner,  as  is  in 
this  Act  provided. 

Any  Order  in  Council  purporting  to  be  made  in 
pursuance  of  this  section  shall  have  the  «ame  effect 
in  all  respects  as  if  it  wei-e  enacted  in  this  Act. 

The  power  hereby  given  to  Her  Majesty  shall 
be  deemed  to  be  in  addition  to  and  not  in  deroga- 
tion of  any  power  already  vested  in  Her  Majesty 
in  respect  of  the  matters  aforesaid ;  and  all 
enactments  in  relation  to  Circuits,  or  the  places 
at  which  Assizes  are  to  be  holden  or  other- 
wise, in  relation  to  the  subject-matter  of  any 
Order  under  this  section,  shall,  so  far  as  such 
enactments  are  inconsistent  with  such  Order,  be 
repealed  thereby,  whether  such  repeal  is  thereby 
expressly  made  or  not;  but  all  enactments  re- 
lating to  the  power  of  Her  Majesty  to  alter  the 
Circuits  of  the  Judges,  or  places  at  which  Assizes 
are  to  be  holden,  or  the  distribution  of  Kevising 
Barristers  among  the  Circuits,  or  otherwise  en- 
abling or  facilitating  the  caiTying  the  object  of 
this  section  into  effect,  and  in  force  at  the  time 
of  the  passing  of  the  Principal  Act,  shall  continue 
in  force,  and  shall  with  the  necessary  variations, 
if  any,  apply,  so  far  as  they  are  applicable,  to 
any  alterations  in  or  dealings  with  Circuits,  or 
places  at  which  Assizes  are  to  be  holden,  made  or 
to  be  made  after  the  passing  of  this  Act,  or  to 
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^  m"'    ^^y  other  proyisions  of  any  Order  made  under  this 

'■ —  section ;  and  if  any  such  Order  is  made  for  the 

is8ue  of  Commissions  for  the  discharge  of  civil 
and  criminal  business  in  the  county  of  Surrey,  as 
before  mentioned  in  this  section,  that  county  shall 
for  the  purpose  of  the  application  of  the  said 
enactments  be  deemed  to  be  a  Circuit,  and  the 
senior  Judge  for  the  time  being  so  commissioned, 
or  such  other  Judge  as  may  be  for  the  time  being 
designated  for  that  purpose  by  Order  in  Council 
shall,  in  the  month  of  July  or  August  in  every 
year,  appoint  the  Revising  Barristers  for  that 
county  and  the  cities  and  boroughs  therein. 

The  expression  *'  Assizes  "  shall  in  this  section 
be  construed  to  include  sessions  under  any  Com- 
mission  of  Oyer  and  Terminer,  or  Gaol  Delivery, 
or  any  Commission  in  lieu  thereof  issued  under 
the  Principal  Act. 

This  section  is  substituted  for  section  68  of  the  Principal 
Act,  subsection  2,  repealed  by  the  33rd  section,  and  the 
second  Schedule  to  the  present  Act. 

As  to  Circuits,  see  sections  11,  26,  29,37,  76,  and  93 
of  the  Principal  Act,  and  Order  XXXVI.  of  the  Rules 
of  the  Supreme  Court. 

The  Judicature  Commission,  in  their  First  Report,*  thus 
referred  to  the  subject  of  the  re-arrangement  of  Circuits  : — 
"  The  necessity  for  holding  Assizes  in  every  county,  with- 
out regard  to  the  extent  of  the  business  to  be  transacted  in 
each  county,  leads,  in  our  judgment,  to  a  great  waste  of 
judicial  strength,  and  a  great  loss  of  time  in  going  from  one 
Circuit  town  to  another,  and  causes  much  unnecessary  cost 
and  inconvenience  to  those  whose  attendance  is  necessary 
or  customary  at  the  Assizes. 

"  The  distribution  of  a  small  amoimt  of  business  among  a 

♦  Page  17. 
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large  number  of  Circuit  towns  is  tlie  cause  of  serious  evil  to  Act  1876, 
the  suitors.  From  the  impossibility  of  ascertaining  before-  *'  ^^' 
hand  with  accuracy  the  business  likely  to  arise,  the  time 
/illotted  to  some  towns  often  proves  insufficient,  and  com- 
plaints arise  that  the  trial  of  causes  is  hurried,  or  that  the 
parties  are  driven  to  dispose  of  their  cases  by  reference,  or 
otherwise,  unless  they  submit  to  the  loss  and  inconvenience 
of  having  their  causes  postponed  until  the  next  Assizes. 
The  expense  and  trouble  of  bringing  together  Judges, 
fiherififs,  and  grand  jurors,  and  the  time  occupied  in  the 
preliminaries  of  an  Assize,  are  the  same  at  a  small  place, 
where  there  is  but  little  business,  as  at  a  large  one.  The 
number  of  jurors,  special  and  common,  required  to  be  in 
attendance,  is  much  increased  by  the  limited  extent  of  the 
existing  Assize  districts.  If  those  districts  were  enlarged, 
a  juror,  who  had  once  attended  at  the  Assizes,  would  pro- 
bably be  relieved  from  future  attendance  for  a  considerable 
time. 

**We  arc,  therefore,  of  opinion  that  the  judicial  business  of 
the  country  should  no  longer  be  arranged  and  distributed 
according  to  the  accidental  division  of  counties,  but  that  the 
venue  for  trials  should  be  enlarged,  and  that  several 
counties  should  be  consolidated  into  districts  of  a  convenient 
aize, — that  such  districts  should  for  all  purposes  of  trial  at 
the  Assizes,  both  in  civil  and  criminal  cases,  be  treated  as 
one  venue  or  county, — and  that  all  counties  of  towns  or 
cities  should  for  the  purposes  of  such  districts  be  included 
in  an  adjacent  district  or  county. 

"  In  aiTanging  the  Circuits,  we  think  that  they  should  be 
so  remodelled  as  to  render  the  amount  of  business  likely  to 
be  transacted  on  each  Circuit  as  Dearly  equal  as  may  be 
practicable ;  and  in  fixing  the  towns  in  which  the  Assizes 
should  be  held,  we  recommend  that  those  towns  should  be 
chosen  which  are  the  most  central, — with  whifch  there  is  the 
best  and  most  rapid  railway  commimication  from  all  parts  of 
the  district, — and  to  which  the  inhabitants  are  most  in  the 
habit  of  resorting  for  the  purpose  of  business,  ^^'^o  may 
add,  that,  after  deducting  the  counties  now  forming  the 
Home  Circuit,  we  have  reason  to  think  that  six  Circuits  for 
England  and  Wales  would  be  found  sufficient.'* 

The  following  is  a  copy  of  the  recommendations  of  the 

21 
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Act  l«75,  -  Judges  as  to  Circuits,  printed  by  order  of  the  House  of 
*•  ^^'       Commons:— 

"  1.  The  Circuits  of  the  Judges  shall  be  as  follows : 

**  I.  The  North- Western  Circuit,  which  shall  include  the 
counties  of  Westmoreland,  Cumberland,  and  Lancaster. 

"  II.  The  North-Eastem  Circuit,  which  shall  include 
the  counties  of  Northumberland,  Durham,  and  York. 

"III.  The  Midland  Circuit,  which  shall  include  the 
counties  of  Lincoln,  Derby,  Nottingham,  Warwick,  Lei- 
cester, Northampton,  Rutland,  Buckingham,  and  Bedford. 

"IV.  The  Norfolk  Circuit,  which  shall  include  the 
counties  of  Norfolk,  Suffolk,  Huntingdon,  Cambridge, 
Hertford,  Essex,  Kent,  and  Sussex. 

**  V.  The  Oxford  Circuit,  which  shall  include  the  several 
counties  and  cities  heretofore  included  in  the  Oxford 
Circuit. 

"VI.  The  Western  Circuit,  which  shall  include  the 
several  counties  and  cities  heretofore  included  in  the 
Western  Circuit. 

"  VII.  The  North  and  South  Wales  Circuit,  which  and 
each  of  the  Divisions  whereof  (that  is  to  say,  the  North 
Wales  and  the  South  Wales  Divisions),  shall  include  the 
several  counties  heretofore  included  therein  respectively. 
But  two  Judges  shall  hold  the  Assizes  for  the  county  of 
Olamorgan  instead  of  one. 

"2.  No  Assizes  shall  be  held  in  or  for  the  county  of 
Surrey. 

"  3.  The  Judges  of  Assize  for  any  county  or  city  may, 
by  order,  adjourn  the  opening  of  such  Assizes  at  anytime, 
and  for  such  period  as  they  may  deem  to  be  necessary  or 
expedient* 

It  will  be  seen  that  the  Judges  recommend  that  there 
should  be  seven  Circuits — ^not  six,  as  proposed  by  the 
Judicature  Commission. 

Much  opposition  was  offered  to  the  proposal  to  abolish 
the  Home  Circuit,  and  to  the  recommendation  of  the 
Judges,  that  "no  Assizes  shall  be  held  in  or  for  the  county 
of  Surrey." 

Memorials  from  Birmingham,  Plymouth,  Leeds  and 

*  Betura  to  tn  Order  of  the  House  of  Commons,  dated  the  3]  at  of  July, 
1874. 
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Kendal,  and  also  from  an  influential  committee  of  members    ^^  ^^*» 

of  the  Northern  Circuit,  with  regard  to  the  rearrangement        ' L_ 

of  Circuits,  will  be  found  in  the  second  Appendix  to  the 
Fifth  (and  Final)  Report  of  the  Judicature  Commission. 

An  Order  of  Her  Majesty  in  Council  was  issued  on  the 
5th   of  February,  1876,  which   provided  that  the  then 
existing   Circuits   should   be    "discontinued,"    and    that 
there  should  be  seven  Circuits,  the  "  Northern,"  including 
the  counties  of  Westmoreland,  Cumberland  and  Lancaster ; 
the  "North  Eastern/'  including  the  counties  of  North- 
umberland, Durham  and  York,  the  county  of  the  city  of 
York,  and  the  county  of  the  town  of  Newcastle-upon- 
Tyne  ;  the  "  Midland,*'  including  the  counties  of  Lincoln, 
Nottingham,  Derby,  Warwick,  Leicester,  Northampton, 
Rutland,   Buckingham  and  Bedford,  the  county  of  the 
city  of  Lincoln,  and  the  county  of  the  town  of  ^ottinff- 
ham,  together  with  the  borough  of  Leicester ;  the  "  South 
Eastern,"    including    the    counties   of  Norfolk,   Suffolk, 
Hxmtingdon,    Cambridge,   Hertford,    Essex,    Kent    and 
Sussex,  and  the  county  of  the  city  of  Norfolk*;    the 
"Oxford,"   including    the    counties    of   Berks,   Oxford, 
Worcester,  Stafford,  Salop,  Hereford,  Monmouth,  Glou- 
cester,  the   county  of  the    city  of  Worcester,  and  the 
city    of    Gloucester ;     the    "  Western,"    including    the 
counties  of  Southampton,!  Wilts,  Dorset,  Devon,  Cornwall, 
Somerset,  the  coimty  of  the  city  of  Exeter  and  the  coimty 
of  the  city  of  Bristol ;   the  "  North  and  South  Wales,'* 
including,  in  the  North  Wales  Division,  the  counties  of 
Montgomery,  Merioneth,  Caernarvon,  Anglesea,  Denbigh, 
Flint,  and  Chester;    in  the  South  Wales  Division,  the 
counties  of  Glamorgan,  Carmarthen,  Pembroke,  Cardigan, 
Brecknock,  Radnor,  the  county  of  the  borough  of  Car- 
marthen, and  the  countv  of  the  town  of  Haverfordwest. 

It  will  be  seen  that  these  arrangements  of  the  Circuits 
follow  very  closely  the  recommendations  of  the  Judges. 
The  Order  in  Council  contained  a  special  proviso  that 
"  nothing  in  this  Order  shall  affect  the  provisions  of  an 
Order  in  Council  made  on  the  4th  day  of  May,  1864,  re- 
lating to  the  division  of  the  county  of  Lancaster  into  three 
Divisions,  or  the  provisions  of  an  Order  in  Council  made 

*  Query,  Norwich  ?  f  Hampehire. 
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^«*  l|76,    on  the  10th  day  of  June,  1864,  as  amended  by  an  oider  i 

— ! '       Council  made  on  the  9  th  day  of  July,  1864,  relating  I 

the  division  of  the  county  of  York  into  two  Divisiaiif  f 
and  that  ^'  the  county  of  Surrey  shall  not  be  included  i 
any  Circuit ;  but  Commissions  snail  be  issued  not  lessoAfl 
than  twice  in  every  year  for  the  discharge  of  civil  m 
criminal  business  therein." 

The  Order  in  Council  further  declares  that  *'  the  pbei 
where  Assizes  may  be  held  shall  be  the  places  at  lAid 
Assizes  have  hitherto  been  held." 

The  Winter  Assizes  Act,  1876,  gave  the  Queen  powa 
by  Order  in  Council,  to  provide  for  uniting  any  counted 
which  it  may  be  inexpedient  to  hold  separate  Winta 
Assizes  with  any  neighbouring  coimty  or  counties,  aai 
for  the  appoiutmcnt  of  a  place  or  places  at  which  sod 
Winter  Assizes  shall  be  held  for  such  united  countiei 
Orders  in  Council  were  issued  under  this  Act  on  the  23ii 
of  October,  1876,*  which  see,  infra, 

'*  All  enactments  shall  continue  in  force."  This  refffl 
to  the  3  and  4  Wm.  IV.,  c.  71,  to  the  26  and  27  Vict  0.12 
— giving  power  to  Her  Majesty  in  Council  to  alter  any  0 
the  Circuits — and  to  the  36  and  37  Vict.  c.  70,  giving  pof« 
to  alter  the  number  of  Revising  Barristers  on  any  CiFcait 
The  last-mentioned  measure,  which  was  carried  by  th 
writer,!  was  rendered  necessary  by  the  abolition  of  lh 
office  of  Assistant  Re^^8ing  Barrister,  by  the  35  and  S 
Vict.  c.  84,  s.  1,  which  might  have  led  to  a  dead  lodcfl 
the  Revision  Courts,  as  the  stereotyped  number  of  Revisiiu 
Barristers  fixed  by  s.  28  of  the  6  and  7  Vict.  c.  18  cooM 
not,  witliout  fresh  legislation,  be  increased ;  and  that  nwB' 
ber,  without  Assistant  Revisers,  was  inadequate. 

The  powers  conferred  by  the  36  and  37  Vict  c.  70,  wen 
exercised  by  Mr.  J  ustice  Brett  at  the  Liverpool  Assizer 
lie  appointed  three  new  Revising  Barristers  under  tint 
Act,  for  the  Northern  Circuit. 

*•  The  distribution  of  Revising  Barristers."  By  an  Older 
in  Council  of  June  27, 1876,  it  was  ordered,  under  the  pre- 
sent section,  that  the  number  of  Revising  Barristers  to  te 


*  AV.  X.,  187G,  p.  46'). 

t  The  i»ro>tiit  Lord  Chancollor  (then  in  OppositioD)  kin Uy  took  dtfffK 
of  it  in  the  IIoubc  of  Lords. 
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appointed  for  tho  county  of  Middlesex,  the  City  of  London,     Act  1875 

and  the  boroughs  of  the  county  of  Middlesex,  should  be  "] L 

three  ;  for  the  counties,  cities,  boroughs,  and  places  within 
the  Northern  Circuit,  eight;  for  the  counties,  cities, 
boroughs  and  places  within  the  North-Eastem  Circuit,  ten  ; 
for  those  within  the  Midland  Circuit,  thirteen ;  within  the 
South- Eastern  Circuit,  fifteen  ;  within  the  Oxford  Circuit, 
twelve ;  within  the  Western  Circuit,  fourteen ;  within  the 
North  Wales  Division  of  the  North  and  South  Wales 
Circuit,  six  ;  within  the  South  Wales  Division  of  the 
North  and  South  Wales  Circuit,  six;  and  within  the 
county  of  Surrey, two.* 

Section  21. — Additional  power  as  to  regulation 
of  Fractice  and  Frocedure  by  Rules  of  Court. 

Where  any  provision  in  respect  of  the  practice 
or  procedure  of  any  Courts  the  jurisdiction  of 
which  is  transferred  by  the  Principal  Act  or  this 
Act  to  the  High  Court  of  Justice  or  the  Court 
of  Appeal,  are  contained  in  any  Act  of  Parliament, 
Rules  of  Court  may  be  made  for  modifying  such 
provisions  to  any  extent  that  may  be  deemed 
necessary  for  adapting  th«  same  to  the  High 
Court  of  Justice  and  the  Court  of  Appeal,  without 
prejudice  nevertheless  to  any  power  of  the  Lord 
Chancellor,  with  the  concurrence  of  the  Treasury, 
to  make  any  Rules  w  ith  respect  to  the  Paymaster- 
General,  or  otherwise. 

Any  provisions  relating  to  the  payment,  trans- 
fer, or  deposit  into,  or  in,  or  out  of  any  Court  of 
any  money  or  property,  or  to  the  dealing  there- 
with, shall,  for  the  purposes  of  this  section,  be 

♦  See  the  Order  in  Council,  which  is  set  out  in  extent  in  the  W.  N., 
1876,  p.  315. 
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^  ^*»    deemed  to  be  proYisions  relating  to  practice  and 
procedure. 

The  Lord  Chancellor,  with  the  concurrence  of 
the  Treasury,  may  from  time  to  time,  by  Order, 
determine  to  what  accounts  and  how  intituled 
any  such  money  or  property  as  last  aforesaid, 
whether  paid,  transferred,  or  deposited  before  or 
after  the  commencement  of  this  Act,  is  to  be 
carried,  and  modify  all  or  any  forms  relating  to 
such  accounts ;  and  the  Governor  and  Company 
of  the  Bank  of  England,  and  all  other  companies, 
bodies  corporate,  and  persons  shall  make  such 
entries  and  alterations  in  their  books  as  may  be 
directed  by  the  Lord  Chancellor.,  with  the  con- 
currence of  the  Treasury,  for  the  purpose  of 
carrying  into  effect  any  such  Order. 

This  is  one  of  the  transition  clauses  of  this  Act. 

By  section  18  of  the  Court  of  Chancery  (Funds)  Act, 
1872  (35  and  36  Vict.  c.  44),  "  the  Lord  Chancellor,  with 
the  concurrence  of  the  Treasury,'  may  from  time  to  time 
**  make  rules  "  for  regulating  the  "  deposit  '*  "  payment,*' 
and  ''transfer"  "in,  into,  and  out  of"  the  Court  of 
Chancery  of  money  and  securities  which  belong  to  suitors 
of  that  Court,  or  are  otherwise  capable  of  being  deposited 
in  or  paid  or  transferred  into  that  Court  or  in  or  into  the 
Bank  of  England,  with  the  privity  of  the  Paymaster- 
General;  and,  generally,  for  carrying  into  effect  the 
transfer  of  the  office  of  Accountant-Qeneral  to  the  Pay- 
master General. 

Singularly  enough,  it  is  not  stated  in  the  first  paragraph 
of  the  present  section  by  whom  the  new  "  Rules  of  Court," 
for  adapting  Acts  of  Parliament  subsequently  to  the  Ist  of 
November,  1876,  are  to  be  made. 

It  is  presumed  that  section  17  of  the  Appellate  Juris- 
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0kkm  Aot^  1876y  Bupplies  this  ommiou  aflier  ihe  Ist  of    Aet  1875, 
teoember,    1876.      ''All  Rules  of  Court"   under    the  _JL?ll_ 
resent  Act  are  thenceforth  to  be  mode  by  the  authority 
tHntioiied  in  that  section. 

The  second  paragraph  of  the  present  section,  taken  in 
(Omection  with  section  17  of  the  Appellate  Jurisdiction 
%dk,  1876,  appears  to  transfer  to  the  authority  mentioned 
h  tbBt  section  the  power  vested  in  the  Lord  Chancellor, 
■ith  the  advice  and  assistance  of  the  Lords  Justices, 
llsster  of  the  Rolls,  and  Vice  Chancellors,  by  section  19 
iof  the  Court  of  Chancery  (Funds)  Act,  1872,  of  making 
Oiders  of  Court  for  regulating  the  **  practice  and  procedure ' ' 
at  to  Chancery  Funds. 

On  the  22nd  of  December,  1874,  and,  therefore,  prior  to 

ihecommencementof  this  Act, the  Lord  Chancellor,  "with 

^  concurrence   of   the   Treasury,"  made   Rules   under 

action  18  of  the  Court  of  Chancery  (Funds)  Act,  1872, 

vhich  came  into  operation  on  the  11th  of  January,  1875.* 

The   Lord   Chancellor,  at  the  same  time,  "  with  the 

advice  and  assistance  "  of  the  Lords  Justices,  Master  of 

fte  Rolls,  and  Vice  Chancellors,  made  Orders  of  Court,t 

imder  section  19  of  the  Court  of  Chancerj'  (Funda)  Act, 

1872,  "for  regulating  the  practice  and  procedure"  of  the 

Court  of  Chancery  for  the  purpose  of  carrying  that  Act, 

generally,  "into  eflfect" 

Bectiok  25. — Orders  and  Rules  to  be  laid  hqfore 
Farliamefit,  and  may  he  annulled  on  Address 
from  either  Souse. 

Every  Order  in  Council  and  Rule  of  Court 
required  by  this  Act  to  be  laid  before  each  House 
of  Parliament  shall  be  so  laid  within  forty  days 
next  after  it  is  made,  if  Parliament  is  then  sitting, 
or  if  not,  within  forty  days  after  the  commence, 
mcnt  of  the  then  next  ensuing  Session ;  and  if  an 
Address  is  presented  to  Her  Majesty  by  either 

•  They  are  set  out  in  extenso  in  the  Weekly  Notee^  1876,  pp.  11-20. 
t  Rid.,  pp.  20,  21. 
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^V  sS'^'    House  of  Parliament,  within  the  next  subseqni 

forty  days  on  which  the  said  House  shall  ha 

sat,  praying  that  any  such  Eule  or  Order  may 
annulled,  her  Majesty  may  thereupon  by 
in  Council  annul  the  same ;   and  the  E^ule 
Order  so  annulled  shall  thenceforth  become  voit 
and  of  no  effect,  but  without  prejudice  to 
validity  of  any  proceedings  which  may  in  thft' 
meantime  have  been  taken  under  the  same. 

This  section  shall  come  into  operation  im- 
mediately on  the  passing  of  this  Act. 

This  section  is  substituted  for  the  last  paragraph  of  ^ 
section  68  of  the  Principal  Act,  which  is  repealed  bf 
section  33  and  Schedule  2  of  this  Act.  The  last  paragrai^K 
of  the  68th  section  of  the  Principal  Act  is  re-enacted 
rerbatim  by  the  present  section,  except  that  Orders  in 
Council  are  included  as  well  as  Kules  of  Court, 

This  is  one  of  the  sections  expressly  excepted  from  the 
operation  of  the  first  clause  of  section  2  of  this  Act,  fnipra. 

By  section  17  of  this  Act,  .supra,  it  is  ]irovidcd  that  "all 
Rules  of  Court  made  in  pursuance  of"  that  "  section  shall 
be  laid  before  Parliament  within  such  time,  and  be  subject 
to  be  annulled  in  such  manner  as  is"  by  the  present 
section  "provided." 

Section    17   of  the  Appellate  Jurisdiction  Act,   1876,  ' 
contains  a  similar  pro\'iso  as  to  Rules  of  Court  made  imder 
that  Act. 

Section  23  of  this  Act  contains  a  similar  proviso  as  to 
"  every  Order  in  Council "  for  the  regulation  of  Circuits 
*'  made  under  "  that  "  section." 

N.JJ. — The  Rules  and  Orders  are  valid  till  annulled. 

Section   2(3. — Fixing  and  collection  of  Fees  «i 
High  Court  and  Court  of  Appeal. 
The  Lord  Chancellor,  with  the  advice  and  con- 
sent of  the  Judges  of  the  Supreme  Court  or  any 
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three  of  them,  and  with  the  concurrence  of  the  ^  ^*» 
Treasury,  may,  either  before  or  after  the  com- 
mencement  of  this  Act,  by  Order,  fix  the  fees 
and  per-centages  (including  the  per-centage  on 
estates  of  lunatics)  to  be  taken  in  the  High  Court 
of  Justice  or  in  the  Court  of  Appeal,  or  in  any 
Court  created  by  any  Commission  or  in  any  office 
which  is  connected  with  any  of  those  Courts,  or 
in  which  any  business  connected  with  any  of 
those  Courts  is  conducted,  or  by  any  officer  paid 
wholly  or  partly  out  of  public  moneys  who  is 
attached  to  any  of  those  Courts  or  the  Supreme 
Court,  or  any  Judge  of  those  Courts,  including 
the  Masters  and  other  Officers  in  Lunacy,  and 
may  from  time  to  time,  by  Order,  increase,  reduce, 
or  abolish  all  or  any  of  such  fees  and  per-centages, 
and  appoint  new  fees  and  per-centages  to  be  taken 
in  the  said  Courts  or  offices  or  any  of  them,  or  by 
any  such  officer  as  aforesaid. 

Any  Order  made  in  pursuance  of  this  section 
shall  be  binding  on  all  the  Courts,  offices,  and 
officers  to  which  it  refers,  in  the  same  manner  as 
if  it  had  been  enacted  l>y  Parliament. 

All  such  fees  and  per-centages  shall  (save  as 
otherwise  directed  by  the  Order)  be  paid  into  the 
receipt  of  Her  Majesty's  Exchequer  and  be 
carried  to  the  Consolidated  Fund,  and  with 
respect  thereto  the  following  Rules  shall  be 
observed : 

(1.)  Tlie  fees  and  per-centages  shall,  except  so 
far  as  the  Order  may  otherwise  direct,  be 
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^H*^  taken  by  stamps,  and  if   not  taken  by 

'• —  stamps  shall  be  taken,  applied,  accounted 

for,  and  paid  oyer  in  such  manner  as  may 
be  directed  by  the  Order. 
(2.)  Such  stamps  shall  be  impressed  or  adhesive, 
as  the  Treasury  from  time  to  time  direct. 
(8.)  The  Treasury,  with  the  concurrence  of 
the  Lord  Chancellor,  may  from  time  to 
time  make  such  Bules  as  may  seem  fit  for 
publishing  the  amount  of  the  fees  and 
regulating  the  use  of  such  stamps,  and 
particularly  for  prescribing  the  application 
thereof  to  documents  from  time  to  time  in 
use  or  required  to  be  used  for  the  purposes 
of  such  stamps,  and  for  insuring  the 
proper  cancellation  of  stamps  and  for 
keeping  accounts  of  such  stamps. 
(4.)  Any  document  which  ought  to  bear  a 
stamp  in  pursuance  of  this  Act,  or  any 
B/ule  or  Order  made  thereunder,  shall  not 
be  received,  filed,  used,  or  admitted  in 
evidence  unless  and  until  it  is  properly 
stamped,  within  the  time  prescribed  by 
the  Rules  under  this  section  regulating 
the  use  of  stamps,  but  if  any  such  docu- 
ment is  through  mistake  or  inadvertence 
received,  filed,  or  used  without  being 
properly  stamped,  the  Lord  Chancellor  or 
the  Court  may,  if  he  or  it  shall  think  fit, 
order  that  the  same  be  stamped  as  in  such 
Order  may  be  directed. 
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.)  The  Commissioners  of  Inland  Revenue    ^^JJJ^ 

shall  keep  such  separate  accounts  of  all 

money  received  in  respect  of  stamps  under 
this  Act,  as  the  Treasury  may  from  time 
to  time  direct ;  and  subject  to  the  deduction 
of  any  expenses  incurred  by  those  Com- 
missioners in  the  execution  of  this  section, 
the  money  so  received  shall,   under  the 
direction  of  the  Treasury,  be  carried  to  and 
form  part  of  the  Consolidated  Fund. 
L)  Any  person  who  forges  or  counterfeits  any 
such  stamp,   or    uses   any  such    stamp, 
knowing  the  same  to  be  forged  or  counter- 
feit, or  to  have  been  previously  cancelled 
or  used,  shall  be  guilty  of  forgery,  and  be 
liable  on  conviction  to  penal  servitude  for 
a  term  not  exceeding  seven  years,  or  to 
imprisonment  with  or  without  hard  labour 
for  a  term  not  exceeding  two  years, 
lh  Order  imder  this  section  may  abolish  any 
iting  fees  and  per-centages  which  may  be 
en  in  the  said  Courts  or  offices,  or  any  of  them, 
ly  the  said  o£&cers  or  any  of  them,  but  subject 
Hie  provisions  of  any  Order  made  in  pursuance 
(his  section,  the  existing  fees  and  per-centages 
n  continue  to  he  taken,  applied,  and  accounted 
in  the  existing  manner. 

lieproyisioiiB  of  subsections  (2),  (3),  (4),  and  (5)  of  this 
ion  are  copied  from  the  Common  Law  Courts  (Fees) 
f  1865,*  88.  2,  3,  4,  and  6,  respectively,  with  this  differ- 

.  ♦  28  and  29  Vict,  c  45. 
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^^*    ence,  that  the  Boles  mentioned  in  subsection  (3)  are  to  be 
*'  made  with  the  conciirrence  of  the  Lord  Chancellor,  instead  of 

with  the  concurrence  of  the  three  Chiefs  of  the  Common  Law, 
and  that  in  subsection  (4)  the  Lord  Chancellor  is  substituted 
for  a  Judge  of  one  of  the  Superior  Courts  of  Common  Law. 
See  also  the  32  and  33  Vict.  c.  91,  ss.  19, 20, 21, 22,  and  23. 

"  The  per-centage  on  estates  of  lunatics."*  All  fees  on 
proceedings  in  lunacy  throughout  the  several  offices  of  the 
Courts  are  now,  under  the  Lunacy  Regulation  Act,  1863, 
except  those  mentioned  in  s.  29  of  that  Act,  abolished,  and 
in  lieu  thereof,  a  per-centage  oA  the  clear  annual  income  of 
each  lunatic's  estate  is  to  be  paid  (s.  26)  at  the  rate  of  £4 
per  cent,  for  each  clear  annual  income  amounting  to  £100, 
and  under  £1,000;  at  the  rate  of  £3  per  cent,  for  each 
clear  annual  income  amounting  to  £1,000  and  under 
£5,000 ;  and  at  the  rate  of  £2  per  cent,  for  each  clear 
annual  income  amounting  to  £5,000  and  upwards,  subject 
to  the  restrictions  therein  mentioned  as  to  the  total  amount 
payable  in  each  class.  All  incomes  under  £100  are 
exempt  from  paying  any  per-centage.  By  s.  30  the 
Lord  Chancellor  may,  with  the  advice  and  assistance  of 
the  Lords  Justices,  from  time  to  time,  reduce  and  raise  (but 
not  to  higher  rates  than  those  above-mentioned)  the  rate 
of  per-centage.t  The  per-centage  and  fees  are  collected  by 
means  of  stamps  (s.  31). 

On  the  26th  October,  1875,  and  therefore  prior  to  the 
commencement  of  the  Supreme  Court  of  Judicature  Acts, 
the  Commissioners  of  Inland  Revenue  gave  notice,  that 
stamps  applicable  to  the  scale  of  fees  J  under  these  Acts 
might  be  obtained  at  Somerset  House,  Room  No.  3 ;  and 
also  that  stamps,  theretofore  appropriated  to  the  Courts  of 
Chancery  and  Common  Law  respectively,  might  continue 
to  be  used  in  the  Chancery  and  (Jommon  Law  Divisions  of 
the  Supreme  Court,  so  far  as  they  were  applicable  to  the 
new  scale  of  fees.§ 

On  the  28th  of  October,  1875,  "  the  Lord  Chancellor, 


*  Sco  Elmer  on  Lunacy  Practice,  c.  19. 
t  See  also  the  16  and  IG  Vict.  c.  87,  8.  14. 

"(  As  to  the  now  scale  of  fees,  see  the  Bules  of  the  Supreme  Ck)urt 
(Costs),  infra. 

§  W.  N.,  1875,  p.  44. 
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with  the  advice  and  conseDt  of  the  Master  of  the  Rolls,  the  Act  1875, 
Lord  Chief  Justice  of  the  Common  Pleas,  the  Lord  Chief  *'  ^^' 
Baron,  the  Lords  Justices  of  Appeal  in  Chancery,  Mr. 
Baron  Bramwell,  and  Mr.  Justice  Lindley,  and  with  the 
concurrence  of  two  of  the  Lords  of  the  Treasury,  fixed  the 
fees  and  per-centages  to  be  taken  under  the  present  section. 
The  Orders  directed  that  in  District  Registries  the  Court 
fees  should  be  taken  in  money,  but  otherwise  in  stamps,  and 
fixed  two  scales  of  fees  and  per-centages,  one  called  *'  the 
Lower,"  and  the  other  the  '^  Higher  Scale."  The  Schedule 
annexed  to  the  Orders  contains,  arranged  in  parallel 
columns,  the  fees  and  per-centages  applicable  to  summonses, 
writs,  commissions,  and  warrants;  to  appearances;  to 
copies ;  to  attendances  ;  to  oaths ;  to  filing  documents ;  to 
certificates  ;  to  searches  and  inspections ;  to  the  examina^ 
tion  of  witnesses  ;  to  the  hearing ;  to  judgments,  decrees, 
and  orders ;  to  taking  accounts ;  to  taxation  of  costs ;  to 
petitions ;  to  the  register  oi  lis  pendens  and  judgments ;  and 
to  several  miscellaneous  matters.  The  Orders  provided  that 
the  leading  test  as  to  the  applicability  of  each  of  the  scales 
was  to  be  the  circumstance  that  it  was  applicable  in  the  case 
of  the  fees  of  Solicitors  under  the  Rules  of  the  Supreme 
Court  (Costs).*  In  the  Chancery  Division,  however,  the 
Solicitor  is  permitted  to  file  a  cei-tificate  that  the  "  Lower 
Scale  "  of  fees  is  applicable,  and  then  officers  can  only 
charge  upon  that  scale,  subject  to  any  deficiency  in  Court 
fees  being  made  good,  if  the  Solicitor  should  become 
entitled,  and  be  allowed,  himself  to  charge  according  to 

the  "  Higher  Scale."! 

On  the  same   day  as  the   last-mentioned  Orders,  **  the 

Treasury,  with  the  concurrence  of  the  Lord  Chancellor," 
made  Orders  under  subsection  (3)  of  this  section,  "as  to 
the  taking  of  the  fees  and  per-centages  in  the  Supreme 
Court  by  Stamps,  except  in  the  District  Registries." 
This  Order  was  of  a  temporary  character  ;  and  was,  to  a 
great  extent,  superseded  by  another  Order,  issued  on  the 
22nd  day  of  April,  1876,  by  "  the  Treasury  with  the  con- 
currence of  the  Lord  Chancellor,"  imder  subsection  (3) 
of  this  section. 


♦  Order  II.  of  the  Orders  as  to  Court  Fees. 

t  These  Orders  came  into  operation  on  the  Ist  of  November,  1875. 


334  SUPREME  COURT  OP  JUDICATURE  ACT,  1875. 

jy*»        An  order  was  issued,  o4  the  Ist  of  February,  1876, 

1 —  under  this  section  by  the  Lord  Chancellor,  with  the  advice 

and  consent  of  Mr.  Baron  Bramwell,  Mr.  Justice  Brett, 
and  Mr.  Justice  Hannen,  and  with  the  concurrence  of  two 
of  the  Lords  of  the  Treasury,  fixing  the  fees  to  be  taken 
by  the  Official  Beferees.  As  to  this  Order,  see  the  notes 
to  section  83  of  the  Principal  Act,  supra* 

Section  27. — Provmons  as  to  Lancaster  Fee 
Fund^  and  salaries y  SfC.^  of  officers  of  Courts  at 
La/ncaster  and  Dwrham.    32  ^  33  Vict.  c.  37. 

Whereas  by  the  Common  Pleas  at  Lancaster 
Amendment  Act,  1869,  t  the  fees  taken  by  the  Pro- 
thonotaries  and  District  Prothonotaries  in  pursu- 
ance of  that  Act  are  directed  J  to  be  carried  to  the 
credit  of  "  the  Prothonotaries'  Fee  Pund  Account 
of  the  County  Palatine  of  Lancaster,"  and  certain 
salaries  and  expenses  connected  with  the  offices  of 
the  said  Prothonotaries  and  District  Prothono- 
taries are  directed  to  be  paid  out  of  that  account  :§ 

And  whereas,  on  the  twenty-fourth  day  of  June 
one  thousand  eight  hundred  and  seventy-four, 
there  was  standing  to  the  credit  of  that  account 
a  sum  of  ten  thousand  seven  hundred  and  fifty- 
five  pounds  consolidated  three  pounds  per  cen- 
tum Bank  Annuities  and  one  thousand  eight 
hundred  and  ten  pounds  cash,  or  thereabouts : 

And  whereas  the  fees  received  in  the  Court  of 
Pleas  of  Durham  are  applied  in  payment  of  dis- 

♦  The  two  Orders  of  the  28th  October,  1876,  and  the  Orders  of  the 
1st  of  February,  and  22nd  of  April,  1876,  made  under  this  section  are  all 
set  out  in  extenw,  infra, 

t  32  &  83  Vict.  0.  37.  J  b.  17.  §  s.  18. 
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bursements   connected   with   the   office   of  the    ^  j^*' 

Prothonotary  of  that  Court,  and  any  surplus  of — 

such  fees  is  paid  into  the  Receipts  of  Her  Majesty's 
Exchequer,  and  any  deficiency  of  the  amount  of 
the  said  fees  to  pay  such  disbursements  is  charged 
on  the  Consolidated  Eund  of  the  United  King- 
dom: 

And  whereas  after  the  commencement  of  the 
Principal  Act,  the  jurisdiction  of  the  Court  of 
Common  Pleas  at  Lancaster  and  the  Court  of 
Pleas  at  Durham  is  by  that  Act  transferred  to 
and  vested  in  the  High  Court  of  Justice,  and  it  is 
expedient  to  make  further  provision  respecting 
the  expenses  of  those  Courts  and  the  said  stock 
and  cash  standing  to  the  credit  of  the  Prothono- 
taries'  Fee  Fund  Account  of  the  County  Palatine 
of  Lancaster : 

Be  it  therefore  enacted  that — 

After  the  commencement  of  the  Principal  Act 
there  shall  he  paid  out  of  the  moneys  provided  by 
Parliament  such  sums  by  way  of  salary  or  re- 
muneration to  the  Prothonotaries  and  District 
Prothonotaries  of  the  Court  of  Common  Pleas  at 
Lancaster  and  the  Court  of  Common  Pleas  at 
Durham  and  their  clerks,  and  such  sums  for  rent, 
taxes,  and  other  outgoings  at  their  offices,  as  the 
Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  may  fix)m  time  to  time  direct. 

As  soon  as  each  Prothonotary  and  District  Pro- 
thonotary of  the  Court  of  Common  Pleas  at 
Lancaster  has  accounted  for  and  paid  all  fees  and 
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Act  1875,    moneys  which  he  shall  have  received  by  virtue 

of  his  said  oGBce,  the  Chancellor  of  the  Duchy  of 

Lancaster  shall  cause  any  security  given  by  such 
officer  in  pursuance  of  section  seventeen  of  the 
Common  Pleas  at  Lancaster  Amendment  Act, 
1869,'  to  be  cancelled,  and  delivered  up,  or  other- 
wise discharged. 

As  soon  as  may  be  after  the  commencement  of 
the  Principal  Act,  the  Treasury  and  the  Chancellor 
of  the  Duchy  and  County  Palatine  of  Lancaster 
shall  ascertain  the   amount  of   stock  and  cash 
standing  to  the  credit  of  the  Prothonotaries'  Fee 
Fund  Account  of  the  Count v  Palatine  of  Lancaster, 
after  paying  thereout  to  the  Receiver  General  of 
the  revenues  of   the    Duchy  of  Lancaster   the 
amount  of  the  fees  remaining  in  the  Prothonotary's 
hands  on  the  twenty-fourth  day  of  October,  one 
thousand    eight    hundi'ed    and    sixty-nine,    and 
paid   to  that  account  in  pursuance   of  section 
seventeen  of  the  last-mentioned  Act,  and  all  other 
sums  justly  due  to  Her  Majesty  in  right  of  Her 
aaid  Duchy  and  County  Palatine ;  and  theTreasury 
shall  by  warrant  direct  the  Governor  and  Com- 
pany of  the  Bank  of  England  to  transfer  to  the 
Commissioners  for  the  Reduction  of  the  National 
Debt  the  amount  of  stock  and  cash  so  ascertained 
and  either  to  cancel  the  stock  in  their  books  or 
otherwise  dispose  of  the  same  as  may  be  directed 
by  the  warrant ;  and  the  Governor  and  Company 
of  tlie  Bank  of  England  shall  transfer  the  stock 
iand  cash,  and  cancel  or  otherwise  dispose  of  the 
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•stock  according  to  the  warrant,  without  any  order    ^*  ^^^ 

from  the  Lord  Chancellor  or  the  Chancellor  of 

the  said  Duchy  and  County  Palatine  or  any  other 
person. 

The  Commissioners  for  the  Keduction  of  the 
National  Debt  shall  apply  all  cash  transferred  to 
them  in  pursuance  of  this  section  in  the  purchase 
of  Bank  Annuities  which  shall  be  cancelled  or 
otherwise  disposed  of  in  like  manner  as  the  said 
stock. 

See  sections  17  and  18  of  the  statute  32  &  33  Vict.  c.  37. 
Section  16  of  the  Principal  Act  transfers  to  and  vests  in 
the  High  Court  of  Justice  the  jurisdiction  of  the  Court  of 
Common  Pleas  at  Lancaster  and  the  Court  of  Pleas  at 
Durham. 

By  the  second  Order  in  Council  of  the  12th  of  August, 
1875,  the  District  Prothonotaries  at  Liverpool,  Manchester, 
and  Preston  were  appointed  District  Kegistrars  for  the  re- 
spective places  for  which  they  were  District  Prothonotaries, 
and  it  was  provided  that "  the  District  for  each  place  shall  be 
the  District  now  assigned  to  each  such  District  Prothonotary, 
under  ^  the  Common  Pleas  at  Lancaster  Amendment  Act, 
1869.' '' 

The  District  Prothonotary  of  the  Court  of  Pleas  at 
Durham  was,  at  the  same  time,  appointed  District  Regis- 
trar in  Durham. 

The  Lord  Chancellor,  under  the  powers  conferred  upon 
him  by  s.  77  of  the  Principal  Act,  abolished  the  office  of 
District  Prothonotary  at  Manchester,  on  the  death  of  its 
occupant,  Mr.  Worthington,  in  1876. 

Section  28. — Armual  Accotmt  of  Fees  and 

Expenditure. 

The  Treasury  shall  cause  to  be  prepared  an- 
nually an  account  for  the  year  ending  the  thirty- 
first  day  of  March,  showing  the  receipts  and 

^cpenditure  during  the  preceding  year  in-  respect 
22 
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^?  aS*'  ^f  '*^  'Sig*^  ^<>^^  ^  Justice  and  the  Court  of 
Appeal,  and  of  any  Court,  <^ce,  or  officer,  the 
fees  taken  in  which  or  hy  whom  can  he  :fixed  in 
pursuance  of  this  Act. 

6uch  account  shall  he  made  out  in  such  form 
and  contain  such  particulars  as  the  Treasury, 
nrfth  the  concurrence  of  the  Lord  Chancellor^ 
mayfipom  time  to  time  direct. 

Every  officer  by  whom  or  in  whose  office  fees 
are  taken  which  can  be  fixed  in  pursuance  of  this 
Act,  shall  make  such  returns  and  give  such 
information  as  the  Treasury  may  from  time  to 
time  require  for  the  purpose  of  enabling  them  to 
make  out  the  said  account. 

The  said  account  shall  be  laid  before  both 
Houses  of  Parliament  within  one  month  after 
the  thirty-first  day  of  March  in  each  year,  if 
Parliament  is  then  sitting,  or,  if  not,  then 
within  one  month  after  the  next  meeting  of  Par- 
liament. 

The  proviBions  of  this  section  are  copied  from  the  follow- 
ing enactments :— 29  &  30  Vict.  c.  101,  s.  7 ;  30  &  31 
Vict.  c.  122,  ss.  1-8;  and  32  &  33  Vict.  c.  91,  s.  24. 

Section  29. — Amendment  of  law  as  to  payments 
to  senior  puisne  Judge  of  Quten^s  Bench 
and  Q/aeerCs  Coroner. 

Whereas  fines  and  other  moneys  paid  into  the 
Court  «E  Queen^s  Bench  for  Her  Majesty's  use 
an  rM^9«d*^by4he  i^een'«  Coroner  and  At;loniey, 
aod^cutof  such  moiieysthereis  paid  in  purraance 
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of  a  writ  of  Privy  Seal  an  aa)2iiial  sum  of  forty   ^^^lY* 

pounds,  at  the  rate  of  ten  ^und«  for  every  term, 

to  the  second  Judge  of  the  Court  of  Queen's 
Bench,  and  by  section  seven  of  the  Act  of  the 
sixth  year  of  King  Greorge  the  Fourth,  chapter 
eighty-four,  it  is  enacted  that  the  said  termly 
allowance  of  ten  pounds  shall  continue  to  be 
paid  to  the  «aid  second  Judge  in  addition  to  his 
salary  : 

And  whereas  out  of  the  said  moneys  there  is 
also  payable  in  pursuance  of  the  said  writ  of  Privy 
Seal  an  annual  sum  of  ten  pounds  to  the  Queen^s 
Coroner  and  Attorney : 

And  whereas  it  is  expedient  to  determine  such 
payments : 

Be  it  therefore  enacted  as  follows : 
After  the  passing  of  this  Act  the  said  sums  of 
forty  pounds  and  ten  pounds  a  year  shall  cease  to 
be  payable  by  the  Queen's  Coroner  and  Attorney 
out  of  the  above-mentioned  moneys. 

So  long  as  the  person  who,  on  the  first  day  of 
March,  one  thousand  eight  hundred  and  seventy- 
five,  was  tlie  second  Judge  of  the  Couft  of 
Queen's  Bench  continues  to  be  such  second  Judge, 
there  shall  be  payable  to  him  out  of  the  Con- 
solidated Fund  of  the  United  Kingdom  the  annual 
sum  of  forty  pounds  in  addition  to  his  sailary,  and 
that  annual  sum  shall  be  payable  to  him  by  instal. 
ments  of  ten  pounds  at  the  like  times  at  which 
the  saad  tenoiiy  aHowanoe  of  ten  pounds  has 
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^  J5[*'    heretofore  been  payable  to  him,  or  at  such 


times  as  the  Treasury,  with  the  consent  ci 
Judge,  may  direct. 

So  long  as  the  person  who,  on  the  first 
March,  one  thousand  eight  hundred  and  sere 
five,  was  the  Queen's  Coroner  and  Attorney 
tinues  to  hold  that  office,  there  shall  be  pa] 
to  him  out  of  moneys  provided  by  Pari 
the  annual  sum  of  ten  pounds,  and  such  sum 
be  ])ayable  to  him  at  the  like  time  at  which 
said  annual  sum  of  ten  pounds  has  herel 
been  payable  to  him,  or  at  such  other  time  as 
Treasury,   with   the    consent    of    such  Qut 
Coroner  or  Attorney,  may  direct. 

See  the  6  George  IV.  c.  84,  8.  7,  which  is  repealed 
section  33,  and  the  second  Schedule  to  this  Act. 

This  section  took  effect  on  August  11th,  1875(8. 8  ^ 
this  Act,  Hupra), 

Section  30. — Amendment  of  35  and  36  FtW.  A 
44  as  to  the  transfer  of  Goveimment  secuni 
ties  to  and  from  the  Paymaster- General  m 
behalf  of  the  Court  of  Chancery  and  <H 
National  Debt  Commissioners. 

Whereas  by  section  sixteen  of  "  The  Court  ol 
Chancery  Funds  Act,  1872,''*  it  is  enacted  tittj 
an  Order  of  the  Court  of  Chancery  may  diirtj 
securities  standing  to  the  account  of  the  ftj* 
master- General  on  behalf  of  the  Court  of  Chancel] 

to  be  converted  into  cash,  and  that  where  sudl 

— ^-^ 

*  35  and  36  Vict.  c.  44.    The  16th  section  should  have  beeaisdndi 
in  Schedule  2  of  this  Act.    By  an  overBight  it  has  been  omitted. 
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refers  to  Goyemment  securities  such  seeu- 
shall  he  transferred  to  the  Commissioners 
the  Beduction  of  the  National  Debt  in  manner 
mentioned : 

And  whereas  the  said  section  contains  no  pro- 

n  for  the  converse  cases  of  the  conversion  of 

into  securities  and  the  transfer  of  securities 

the  said  Commissioners  to  the  necount  of 

Paymaster- General  on  behalf  of  llie  Court  of 

cory : 

And  whereas  such  conversion  and  transfer,  and 

other  matters  provided  by  tlic  said  section 

be  more  conveniently  provided  for  by  Rules 

de  in  pursuance  of  section  eighteen   of  the 

Act ;  and  it  is  expedient  to  remove  doubts 

th  respect  to  the  power  to  provide  by  such  Rules 
the  investment  in  securities  of  money  in 
•Court,  and  the  conversion  into  money  of  securi- 
in  Court: 

Be  it  therefore  enacted  as  follows  : 

Section  sixteen  of  "The  Court  of  Chancery 
Fonds  Act,  1872,"  is  hereby  repealed, 
k  Rules  may  from  time  to  time  be  made  in  pur- 
ijoance  of  section  eighteen  of  "The  Court  of 
i  Chancery  Funds  Act,  1872,"  with  respect  to  the 
f'iDTestment  in  securities  of  money  in  Court,  and 
[  the  conversion  into  money  of  securities  in  Court, 
t  «id  with  respect  to  the  transfer  to  the  Commis- 
fioners  for  the  Reduction  of  the  National  Debt 
of  Groyemment  securities  ordered  by  the  Court  to 


Aet  1870, 
a.  so. 


\ 
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^  ^f    be  BoH  or  coirrerted  iirto  eash;  amd  ta  the  traMfer 

by  those  Commissioners  to  the  Paymaster-General 

for  the  time  being  on  behalf  of  the  CJourt  of 
Chancery  of  Government  securities  ordered  by  the 
Court  of  Chancery  to  be  purchased. 

This  section  shall  come  into  operation  on  the 
passing  of  this  Act,  and  shall  be  construed 
together  with  "  The  Court  of  Chancery  Funds 
Act,  1872,"  and. shall  be  subject  to  any  altera- 
tion in  that  Act  made  by  or  in  pursuance  of  the 
Principal  Act  or  this  Act. 

This  section  comes  within  the  exception  of  section  2  of 
this  Act,  supra,  and  therefore  came  in  force  on  the  11th 
of  August,  1875.  The  section  (which  is  not  very  germane 
to  the  subject-matter  of  the  Act)  was  inserted  in  Com- 
mittee, in  the  House  of  Commons. 

The  Court  of  Chancery  Funds  Act,  1872,  35  &  36 
Vict.  c.  44,  has  already  been  referred  to  imder  section  24 
of  this  Act,  supra.  The  18th  section  of  that  Act  provides 
that  the  Bules  to  be  made  under  the  powers  conferred  by 
the  section  shall  be  made  by  "  the  Lord  Chancellor,  with 
the  concurrence  of  the  Treasury." 

Section  31. — Abolition  of  Secretary  to  the  Visitors 
of  LunaticSy  16  and  17  Vict.  c.  70. 

Whereas  under  "  The  Lunacy  Regulation  Act, 
1853/'*  it  is  provided  that  there  shall  be  a  secre- 
tary to  the  Visitors  of  Lunatics  therein  mentioned, 
and  it  is  expedient  to  aholish  that  office :  Be  it 
therefore  enacted  as  follows  : — 

After  the  passing  of  this  Act  there  shall  cease 
to  he  a  secretary  to  the  Visitors  of  Lunatics. 

•  16  &  17  Tict.  c.  70. 


The  Treasury  shaU  awards  out.  of  moneys  pro* -  ^f  Wfc 

vided  by  Parliament,  to  the  petsoa  who  holds  a1> 

the  passing  of  this  Act  the  o£Glc&  of  secretary  to 
the  Visitors  of  Lunatics  such  compensation  by  way 
of  annuity  or  otherwise^  as  having  r^ard  to  the 
conditions  on  which  he  was  appointed  to  his 
office,  the  nature,  salary,  and  emoluments  of  his 
office,  and  the  duration  of  his  services,  they  may 
think  just  and  reasonable,  so  that  the  same  be 
granted  in  Mccordance  with  the  provisions  and 
subject  to  the  conditions  contained  in  "  The 
Superannuation  Act,  1859."* 

This  section  is  within  the  exception  of  s.  2  of  this  Act, 
iupra,  and  took  effect  on  the  11th  of  August,  1875. 

By  s.  22  of  the  Lunacy  Eegulation  Act,  1853  (16  and, 
17  Vict.  c.  70),  **  there  shall  be  a  secretary  to  the 
Visitors,  who  shall  hold  office  during  pleasure,  and 
the  Lord  Chancellor  shall  from  time  to  time,  as  a 
vacancy  shall  occur  in  the  office  of  secretary,  appoint, 
by.  writing  under  his  hand,  a  fit  person  to  fill  the  vacancy." 

That  enactment  is,  by  the  present  section,  by  impHoa- 
tion,  repealed. 

Section  32. — Amendment  of  S2  and  33  Fict  c. 
83,  8.  19,  a7id  32  a?id  33  Vict  c.  71,  s.  116,  as 
to  payment  of  unclaimed  dividends  to  persons 
entitled. 

Whereas  by  section  nineteen  of  "  The  Bank- 
ruptcy Eepeal  and  Insolvent  Court  Act,  1869''  fit 
is  enacted  as  follows :  "  All  dividends  declared  in 
any  Court  acting  under  theActs  relating  to  Bank- 
ruptcy or  the  Kelief  of  Insolvent  Debtora  which 

•  22  Vic.  c.  26.  t  32  &  33  Vic  c.  83. 
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Aet  wn,    <<  remain  tinolaimed  for  five  years  after  the  com* 

'■ —  "  mencement  of  this  Act,  if  declared  before  that 

**  commencement,  and  for  five  years  after  the 
''  declaration  of  the  dividends  if  declared  after  the 
"  commencement  of  this  Act,  and  all  undivided 
*^  surpluses  of  estates  administered  under  the 
"jurisdiction  of  such  Court  which  remain  un« 
divided  for  five  years  after  the  declaration  of  a 
final  dividend  in  the  case  of  bankruptcy,  or  for 
five  years  after  the  close  of  an  insolvency  under 
this  Act,  shall  be  deemed  vested  in  the 
"  Crown,  and  shall  be  disposed  of  as  the  Com- 
missioners  of  Her  Majesty's  Treasury  direct; 
provided  that  any  time  after  such  vesting^ 
"the  Lord  Chancellor  may,  if  he  think  fit, 
"  by  reason  of  the  disability  or  absence  beyond 
"  seas  of  the  person  entitled  to  the  sum  so  vested, 
"  or  for  any  other  reason  appearing  to  him 
"  sufficient,  direct  that  the  sum  so  vested  shall  be 
"  repaid  out  of  moneys  provided  by  Parliament, 
"  and  shall  be  distributed  as  it  would  have  been 
"  if  there  had  been  no  such  vesting :  " 

And  whereas  a  similar  enactment  with  respect 
to  unclaimed  dividends  in  bankruptcy  was  made 
by  section  one  hundred  and  sixteen  of  ''  The 
Bankruptcy  Act,  1869  :  ''* 

And  whereas  it  is  expedient  to  give  to  persons 

entitled  to  any  such  unclaimed  dividends  or  other 

sums  greater  facilities  fur  obtaining  the  same : 

.Be  it  therefore  enacted  as  follow : — 


•  32  &  33  Vict,  c  Tl. 
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Any  Court  having  jurisdiction  in  the  matter  of   ^  ||w, 

any  hankruptcy  or  insolvency,  upon  being  satisfied 

that  any  person  claiming  is  entitled  to  any 
dividend  or  other  payment  out  of  the  moneys 
vested  in  the  Crown  in  pursuance  of  section  nine- 
teen of  "  The  Bankruptcy  Repeal  and  Insolvent 
Court  Act,  1869,'*  or  of  section  one  hundred  and 
sixteen  of  "The  Bankruptcy  Act,  1869/'  may 
order  payment  of  the  same  in  like  manner  as  it 
might  have  done  if  the  same  had  not  by  reason 
of  the  expiration  of  five  years  become  vested  in 
the  Crown  in  pursuance  of  the  said  sections. 

This  section  shall  take  eff'ect  as  from  the 
passing  of  this  Act. 

Tbis  section,  which  is  not  very  germane  to  the  subject- 
matter  of  the  Act  (especially  as  by  sect.  9  the  London 
Court  of  Bankruptcy  is  to  remain  distinct  from  the 
ISupieme  Court)  was  inserted  in  Committee  in  the  House 
of  Commons.*  It  is  framed  in  the  interest  of  persons 
whose  title  to  "unclaimed  dividends"  would  have  other- 
wise lapsed  to  the  Crown  by  eflBuxion  of  time.  By  s.  iJS 
of  the  present  Act  and  the  second  Schedule,  the  provisoes 
to  s.  116  of  the  Bankruptcy  Act,  1869,t  and  to  s.  19  of 
the  Bankruptcy  Eepeal  and  Insolvent  Act,  1869,t  respec- 
tively, are  repealed,  the  wider  enactment  contained  in  this 
section  being  substituted  for  them. 

Section  33. — Repeal. 
From  and  after  the  commencement  of  this  Act 
there  shall  be  repealed — 

*  Ihe  "  new  clauees  "  30  and  32  make  the  Act  somewhat  in  the  nature 
of,  whatifl  termed,  an  **  omnibus  Act." 

t  **  Provided  that,  at  any  lime  alter  such  vesting,  the  Lord  Chancellor 
or  any  Court  authorised  by  him  may,  by  reason  of  the  disability  op 
absence  beyond  the  seas  of  the  persons  entitled  to  the  sum  so  vested,  or 
for  any  other  reason  appearing  to  him  sufficient,  direct  that  the  said  sum 
shall  be  repaid  out  of  money  provided  by  Parliament." 

}  For  this  proviso,  seo  paragraph  1  of  the  present  section. 


^M  uv%        ^J^  The  Acts  specu&ed  iu  thesecoad  Schedule 

— *  to  this  Act,  to  the  extent  in  the  thixd 

column  of  that  Schedule  mentioned,  with- 
out prejudice  to  anything  done  or  8u£fered 
before  the  said  commencement  under  the 
enactments  hereby  repealed  ;  also 
(2.)  Any  other  enactment  inconsistent  with 
this  Act  or  the  Principal  Act. 

In  addition  to  the  enactments  specified  in  the  Schedule 
there  are  repealed  by  this  Act — 

By  8.  3,  8.  5  of  the  Principal  Act,  from  "  provided  "  to 
'^21/^* 

By  8.  4y  s.  54  of  the  Principal  Act. 

By  s.  10,  subsection  (1)  of  section  25  of  the  Principal 
Act. 

By  8.  30,  8.  16  of  "The  Court  of  Chancery  Funds  Act, 
1872  "  (35  and  36  Vict.  c.  44),  and 

By  s.  31  (impliedly),  s.  22  of  the  Lunacy  Begulation 
Act,  1853  (16  and  17  Vict.  c.  70). 

•*  (2.)  Any  other  enactment  inconsistent  with  this  Act 
or  the  principal  Act."  The  extent  of  this  reversal  of 
previous  enactments  will  not  be  known  fully  for  many 
years  to  come.  It  was  hoped  that  Vol.  XI.  of  the  Revised 
Edition  of  the  Statutes  would  throw  some  light  on  the 
extent  to  which  the  Common  Law  Procedure  Act,  1852 
(16  &  16  Vict.  c.  76),  is  repealed  by  this  subsection ;  but, 
with  some  insignificant  exceptions,t  the  Editor  has  repro- 
duced the  whole  of  that  Act,  just  as  if  the  Supreme  Court 
of  Judicature  Acts  had  never  oeen  passed. 

As  this  section  was  sent  down  from  the  Lords,  it  con- 
tained another  subsection : — 

"  (3.)  From  and  after  the  date  at  which  any  Order  in 
Council  or  Bule  of  Court,  or  Order  of  the  Lord  Chancellor, 
made  in  pursuance  of  or  for  the  purposes  of  this  Act,  is 
made,  any  provision  of  any  Act  of  Parliament  inconsistent 
with  such  Order  in  Council,  Bule  of  Court,  or  Order  of  the 


*  See,  however,  the  note  ta  s.  3  of  this  Act,  tupra. 
i  Sections  10,  24,  26,  92,  100,  281,  233,  aad  234. 
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riON"  34. — As  to  Vaoancies  in  any  Office 
within  s.  77  of  Principal  Act. 

lereas,  by  the  seventy-seventh  section  of  the 
Lcipal  Act,  it  is  provided  that,  upon  the  occur- 
of  a  vacancy  in  the  office  of  any  officer 
Lg  within  the  provisions  of  the  said  section, 
Lord  Chancellor,  with  the  concurrence  of  the 
^  may,  in  the  event  of  such  office  being 
ddered  unnecessary,  abolish  the  same,  or  may 
ice  the  salary,  or  alter  the  designation  or  duties 
tf,  notwithstanding  that  the  patronage 
)t  may  be  vested  in  an  existing  Judge  ;  but 
nothing  in  the  said  Act  contained  shall  inter- 
with  the  office  of  Marshal  attending  any  Com- 
doner  of  Assize  :  And  whereas  it  is  expedient 
add  to  the  said  section :  Be  it  enacted,  that, 
the  concurrence  of  any  vacancy  coming 
the  provisions  of  the  said  section,  an  ap- 
^roeHt  shall  not  be  made  thereto  for  the  period 
M  one  month  without  the  assent  of  the  Lord 
Chancellor,  given  with  the  concurrence  of  the 
iKarary;  and,  further,  the  Lord  Chancellor 
•ly,  with  the  concurrence  of  the  Treasury,  sus- 
poid  the  making  any  appointment  to  such  office 
W  any  period  not  later  than  the  first  day  of 
Jaitiary,  one  thousand  eight  hundred  and  seventy- 
iBvtn,  and  may,  if  it  be  necessary,  make  provi- 
sion in  suck  manner  as  he  thinks  fit  for  the  tern- 
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^  J«».    porary  discharge,  in  the  meantime,  of  the  duties 
of  such  office. 

See  Section  77  of  the  Prinoipal  Act,  aupra,  and  the 
note  thereto. 

By  s.  6  of  the  Supreme  Court  of  Judicature  Act,  1877, 
the  present  section  "  shall  be  construed  as  if  the  1st  day 
of  January,  1879,  were  therein  inserted  in  lieu  of  the  Ist 
day  of  January,  1877/* 

Section  35. — Amendment  of  Principal  Act, 
8.  79,  as  to  Chamber  Clerks, 

Be  it  enacted,  that  any  person  who,  at  the  time 
of  the  commencement  of  this  Act,  shall  hold  the 
office  of  Chamber  Clerk,  shall  be  eligiblo  at  any 
time  thereafter  for  appointment  to  the  like  office, 
anything  in  the  Principal  Act  to  the  contrary 
notwithstanding;  and  that,  if  any  such  person 
shall  be  so  appointed  after  the  commencement  of 
this  Act,  he  shall,  if  the  salary  assigned  to  such 
office  by  or  under  the  Principal  Act  be  less  than 
the  salary  received  by  him  at  the  time  of  the 
commencement  of  this  Act,  be  entitled  to  receive 
a  salary  not  less  than  that  so  formerly,  received 
by  him,  so  long  as  he  shall  retain  such  office,  but 
shall  not  be  entitled  to  receive  or  claim  any  pen- 
sion in  respect  of  his  service,  unless  the  Treasury, 
in  its  absolute  discretion,  shall  think  fit  to  sanc- 
tion the  same. 

This  section  was  not  in  the  Bill,  as  sent  down  from  the 
House  of  Lords. 

The  existing  Chamber  Clerks  of  the  Judges  occupied, 
prior  to  this  Act,  a  nominally  insecure,  but  really  secure 
position,    holding    their    appointments  under     the     15 
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and  16  Yict.  c.  73  s.  8,  by  which  it  is  enacted  Act  1W«, 
that  "  it  shall  be  lawful  for  the  Lord  Chief  Justices  , 
and  the  Lord  Chief  Baron  each  to  appoint  three  clerks : 
and  for  the  other  Justices  and  Barons  each  to  appoint  two 
clerks,  and  such  officers  shall  hold  their  offices  during  the 
pleasure  of  the  Judges  by  whom  they  are  appointed,  and  if 
continued  by  their  successors,  during  the  pleasure  of  such 
successors."  The  two  clerks  were  a  *'  Body  "  Clerk  and  a 
^'  Chamber ''  Clerk.  The  succeeding  Judges  almost  invari- 
ably reappointed  the  Chamber  Clerks  of  their  predecessors, 
the  knowledge  and  skill  which  a  Chamber  Clerk  of  standing 
could  bring  to  bear  on  many  knotty  points  of  practice,  being 
invaluable  to  the  incoming  Judge. 

Sect.  79  of  the  Principal  Act  severed  the  connection 
established  by  the  Legislature  between  the  Chamber  Clerks 
and  the  Judges,  empowering  the  Judge  to  appoint  two 
Clerks,  a  Senior  and  a  Junior,  at  salaries  much  lower  than 
those  enjoyed  by  the  Body  Clerk  and  Chamber  Clerk 
respectively. 

The  existing  Chamber  Clerks  were  not  referred  to  at  all 
in  the  79  th  section,  but  it  was  declared  that  "  the  duties 
of  Chamber  Clerks,  so  far  as  relates  to  business  transacted 
in  chambers  by  Judges  appointed  after  the  passing  of  this 
Act,  shall  be  performed  by  officers  of  the  Court  in  the  per- 
manent Civil  Service  of  the  Crown." 

This  proviso  evidently  shut  out  the  then  existing  Chamber 
Clerks  from  all  hope  of  being  reappointed  on  the  death  or 
retirement  of  the  Judges  who  respectively  appointed  them. 
In  1873  the  writer  had  taken  some  part  in  bringing  the 
claims  of  the  Chamber  Clerks  under  the  notice  of  the  then 
Attorney-General,  Sir  John  (now  Lord)  Coleridge,  and 
when  the  present  measure  was  brought  forward,  the  writer 
was  requested  to  take  up  their  case.  Accordingly  he  placed 
the  following  new  clause  on  the  notice  paper  of  the  House 
of  Commons : — 

"  Whereas,  by  the  Act  of  the  fifteenth  and  sixteenth 
years  of  Her  present  Majesty,  chapter  seventy-three,  it  is 
enacted,  ^  That  the  Chamber  Clerks  to  the  tfudges  shall 

*  holdtheiroffices  during  the  pleasure  of  the  Judges  by  whom 

*  they  are  appointed ;  or,  if  continued  by  the  successors 

*  of  such  Judges,  during  the  pleasure  of  such  successors :' 

**  And  whereas  the  Chamber  Clerks  to  the  Judges  ap- 
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'^M'^Mt^   poixiied  in  puxsuoiioe  of  tiie  jaid  enactment  have  usuaUy 
*•  been  oontiiuied  hy  the  sacoeesors  of  the  .Judges  by  whom 

they  hare  been  afqpointed  : 

^And  whereas,  by  the  eeyenty-nmth  section  of  tiie 
Principal  Act,  it  is  enacted : '  That  the  duties  of  Chamber 
'  Clerks,  so  far  as  relates  to  business  transacted  in  chambers 
'  by  Judges  appointed  after  the  ccnnmencement  of  that  Act, 
'  shall  be  performed  by  0£Eioers  of  the  Court  in  the  perma- 
'  nent  Civil  Service  of  the  Crown^'  and  no  provision  is  made 
in  ihe  Principal  Act  for  continuing  the  existmg  Chamber 
Clerks  to  the  Judges  in  their  respective  offices  after  the 
death  or  retirement  of  the  Judges  by  whom  they  were 
respectively  appointed : 

**  Be  it  enacted,  That,  upon  the  death  or  retirement  of 
any  of  the  existing  Judges,  the  Chamber  Clerk  appointed 
by  him  shall  be  eligible  to  be  continued  in  the  office  of 
Chamber  Clerk,  anything  in  the  Principal  Act  to  the 
contrary  notwithstanding/* 

The  then  Attorney-General  (Sir  E.  Baggallay)  and  the 
Financial  Secretary  of  the  Treasury  (Mr.  W.  H.  Smith) 
carefully  considered  the  question,  and  adopted  the  enact- 
ting  part  of  the  above  new  clause  with  a  slight  variation 
in  phraseology,  adding  words  which  preserve  the  salaries  of 
the  existing  Chamber  Clerks  from  being  reduced : — 

"  Be  it  enacted.  That  any  person  who,  at  the  time  of 
the  commencement  of  this  Act,  shall  hold  the  office  of 
Chamber  Clerk  shall  be  eligible  at  any  time  thereafter  for 
appointment  to  the  like  office,  anything  in  the  Principal 
Act  to  the  contrary  notwithstanding ;  and  that,  if  any  such 
person  shall  be  so  appointed  after  the  commencement  of 
this  Act,  he  shall,  if  the  salary  assigned  to  such  office  by  or 
under  the  Principal  Act  be  less  than  the  salary  received  by 
him  at  the  time  of  the  commencement  of  this  Act,  be 
entitled  to  receive  a  salary  not  less  than  that  formerly 
received  by  him  so  long  as  he  shall  retain  such  office,  but 
shall  not  be  entitled  to  receive  or  claim  any  pension  in 
respect  of  his  service." 

The  words,  "  Be  it  enacted  tihat,''  formed,  in  the  writer's 
new  clause,  a  connecting  link  between  the  recital  and  the 
enacting  part ;  but  they  are  surplusage  in  their  present 
position. 
.    It  seemed  somewbat  hard  that  the  Chamber  Clerks, 
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some  of  whom  had  served  for  thirty  and  one  for  fifty  years,     ^*  W5, 

should  be  entirely  debarred  from  ever  applying  for  a    — ! ! 

pension.  Accordingly,  the  writer  gave  notice  of  the  follow- 
ing amendment  to  the  Attomey-Generars  new  clause  : — 

"  As  an  amendment  to  Mr.  Attorney-Generars  proposed 
new  clause  as  to  Chamber  Clerks,  at  end  add,  '  unless  the 
Treasrury,  in  its  absolute  discretion,  shall  think  fit  to 
sanction  the  same.' " 

This  amendment  of  the  writer's  was  adopted  by  the 
Government.  It  now,  as  will  be  perceived,  forms  part 
of  the  present  section.* 


*  N.B. — At  tho  time  of  going  to  press  a  Trcastny  Committeo  is 
sitting  upon  the  *' administrative  offices"  connected  with  the  Sapremc 
Court.  It  is  to  bo  hoped  that  this  Comrnittoe  will  deal  in  a  liberal 
spirit  with  tho  claims  of  the  existing  Chamber  Clerks.  The  claiiso 
of  tho  79th  section  of  tho  Principal  Act  requiring  that  '*the  duties 
of  Chamber  Clerks,  so  far  as  relates  to  business  transacted  in  Chambers  by 
Judges  appointed  after  the  1st  of  November,  1875,  shall  be  p^formed  by 
officers  of  the  Court  in  the  permanent  Civil  Service  of  the  Crown,"  has  been 
totally  disrefjarded.  No  appointment  has  yet  been  made  under  the  clause. 
The  Chamber  Clerks  of  Judges  appointed  before  the  1st  of  November,  1 875, 
have  been  performing,  in  many  instances  double  duties :  thus  the  Chamber 
Clerk  of  Mr.  Justice  Lindley  has  had  the  duty  cast  upon  him  of  drawing 
up  orders  for  Mr.  J  ustico  Lopes  in  Mr.  J  ustice  Lindley's  name ;  and  the 
Chamber  Clerks  of  Mr.  Baron  Cleasby  and  Mr.  Baron  Pollock  have  had 
the  duty  cast  upon  them  of  drawing  up  orders  for  Mr.  Justice  Hawkins  I 
This  is,  of  course,  in  violation  of  the  79th  section  of  the  Principal  Act ; 
but  the  cheerful  performance  of  these  double  duties  gives  the  Chamber 
Clorks  who  have  done  tho  double  duties  a  strong  claim  for  appointment 
imdcr  that  section  as  permanent  Civil  Servants  of  the  Crown.  Tho  most 
recent  arrangement  entered  into,  is  one  by  which  Sir  George  Bramwell, 
Sir  William  Baliol  Brett,  and  Sir  Richard  Amphlott,  the  three  new 
J  udges  of  the  Court  of  Appeal,  lend  their  Chamber  Clorks  to  IVIr.  Justice 
Manisty,  VLt.  Justice  Lopes,  and  Mr.  Justice  Hawkins,  the  three  new 
Judges  of  the  Common  Law  Divisions  of  the  High  Court  of  Justice,  "to 
perform  the  duties  of  Chamber  Clerks  for  the  latter,  while  the  former 
are  not  on  Circuit ;  but  the  loan  is  temporarily  withdrawn  while  tho 
former  are  on  Circuit. 

The  present  section  has  been  allowed  to  remain  a  dead  letter.  Mr. 
Justice  Archibald  and  Mr.  Justice  Quain  have  recently  died,  and  Mr. 
Justice  Blackburn  has  been  appointed  a  Lord  of  Appeal  in  (Ordinary; 
but  their  Chamber  Clerks,  though  eligible  under  the  present  section  for 
reappointment,  have  been  thrown  out  of  employment,  and  it  is  feared 
that  the  remaining  Chamber  Clerks  of  Judges  appointed  before  the  oom- 
mencement  of  the  Acts  will  share  the  same  fate  on  the  4eath '.or,  retire- 
ment of  their  Judges. 


■~     / A         /f    t       /      V 


^Icl  (iV  llh'sr  lii'h's  the   prrscnt  Proccdh 

Prnrl'(('(*   i'('ni<(lil    ill  J  ()l'('(\'\ 


Bales  This  is  th'"'  SdnHlub'  rririT<-(l  to  in  s-Mtion  IG  ottbi^  Art,  >"/ 

3f  Court.  **  Tho  Rules  of  (/ourt  in  the  tirst  Sdu'duh^  to  this  Act,  >]i.ill 

- — _  operation  at  tho  commoiicemt'nt  of  this  Act.  Jind  as  to  all   i 

which  they  extend  shall  thenceforth  regulate  the  ])roceo Jinps  ir 
Court  of  Justice  and  Court  of  Appeal.     But  such  Rules  of  Coui 
Jill  such  other  Rules  of  Court  (if  any)  as  niay  bo  made  aft«?r  tl 
and  before  the  commencement  of  this  Act  under  tho  authority  o 
Bociion  may  bo  annulled  or  altered  by  tho  authority  by  vi 
Rules  of  Court  may  bo  mode  after  the  commencement  of  this  A 
Tho  authority  by  which  new  Rules  were  made  between  \ 
November.    1S75,   and  tho  Ist  of  December,    1876,  was  dcfi 
(Hoction  17)  "  thn  Supreme  Court,  with  the  concurrence  of  n 
of  the  Judges  thereof  present  at  any  meeting  for  that   pur 
(of  which  majority  tho  Lord   Chancellor   shall  be  one).** 
in  accordance  with  tho  recommendation  of  tho  Judicature  Coi 
that  **  power  should  be  vested  in  the  Supreme  Court  to  repfu 
time  to  time,  tho  procedure  and  practice  in  all  its  Divisions. 
17th  section  of  the  Appellate  Jurisdiction  Act,  1876,  which  cat 
on  the  Ist  of  December,  1876,  the  power  of  making  Rules   of 
vested  in  **  any  three  or  more  of  the  following  persons,  of  whoi 
Chancellor  shall  be  one: — namely,  the  Lord  Chancellor,  tho 
Justice  of  England,  the  Master  of  the  Rolls,  the  Lord  Chief  Ju 
Common  Pleas,  the  Lord  Chief  Baron  of  the  Exchequer,  and 
Judges  of  the  Supreme  Court** — (Brett,  L.  J.,  Lush,  J.,  PoUc 
Manisty,  J.)- 
Tho  Roles  in  this  Schedule  arc  derived  from  two  sources:— 

1.  The  Schedule  (now  repealed)  to  the  Principal  Act,  as  to 
section  69  of  that  Act  and  the  note  tliereto. 

2.  Tho  Rules  framed  in  1874  under  tho  68th  section  of  tt 
Act,  but  which  were  not  issued  by  authority. 

It  will  be  found  that  the  Rules  in  this  Schedule  emanate  f 
other  of  these  sources.  The  various  provisions  have,  of  c 
rc-caat  by  the  IjCgislature,  in  order  to  adapt  thom  to  the  pre? 

HThA  note  at  the  head  of  this  Schedule  relative  to  existing 
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{which  ifi(K>pied  from  the  Hides  of  Cloart  drawn  np  in  1874  under  the  Prinoipal     Act  1875. 
Act)  carries  out  the  principle  embodied  in  the  21gt  sectio^  of  this  Act :     Schedule. 

— "  Save  as  by  the  Mncipal  Act,  or  this  Act,  or  by  any  Roles  of  Court, 

may  be  otherwise  provided,  all  forms  and  methods  of  procedure  which 
ut  the  commencement  of  this  Act  were  in  force  in  any  of  the  Courts 
whose  jurisdiction  is  by  the  Principal  Act  or  this  Act  transferred  to 
the  said  High  Court  and  to  the  said  Court  of  Appeal  respectively,  under 
or  by  virtue  of  any  law,  custom,  general  order,  or  rules  whatsoever,  and 
which  are  not  inconsistent  with  the  Principal  Act  or  this  Act,  or  with 
any  Rules  of  Court,  may  continue  to  bo  used  and  practised  in  the  said 
High  Court  of  Justice  and  the  said  Court  of  Appeal  respectively,  in  such 
and  the  like  cases,  and  for  such  and  the  like  purposes,  as  those  to  which 
they  would  have  been  applicable  in  the  respective  Courts  of  which 
the  jurisdiction  is  so  transferred,  if  the  Principal  Act  and  this  Act  had 
not  passed."  One  peculiarity  of  these  Rules  is  that  they  re-enact  many 
flections  of  the  Common  Law  Procedure  Acts  almost  f^^da/i'm;  and  omit  all  ' 

allusion  to  the  source  from  which  they  are  derived.  They  also  enact  many 
of  the  Rules  framed  by  the  Judges  without  any  allusion  to  those  Rules.  The 
question  arises,  what  becomes  of  the  sections  of  the  Common  Law  Pro- 
oddure  Acts  and  of  the  ReguUe  GeneraleSy  which  are  not  expressly  enacted 
or  re-enacted  in  this  Schedule  ?  Are  they  repealed  or  rescinded  by  im- 
plication F  It  is  apprehended  that  so  far  as  they  are  inconsistent  with 
the  present  Rules,  the  former  Rules  and  enactments  touching  procedure 
and  pleading  must  be  taken  to  be,  pro  tanto,  repealed ;  but  otherwise,  by 
virtue  of  section  21,  to  be  still  of  full  force  and  effect. 

Since  the  above  was  written,  the  Common  Law  Procedure  Act,  1852,  has 
been  reprinted  in  the  Revised  Edition  of  the  Statutes  without  any  alteration 
except  the  omission  of  a  few  unimportant  sections.  It  will,  therefore,  still 
1)0  necessary'  for  the  legal  practitioner  and  the  Supreme  Court  to  laboriously 
-ascertain  in  any  given  case  the  precise  extent  to  which  that  Act  is 
repealed  by  the  Principal  Act,  by  this  Act,  and  by  the  Rules  of  the 
Supreme  Court.     (See  the  note  to  s.  33  of  this  Act,  supra,) 

As  to  the  matters  expreatly  excepted  from  these  Rules,  see  Order  LXII., 
infra. 

By  the  Rules  of  the  Supreme  Court,  December,  1875,  it  is  provided 
(Rule  1)  that  **  the  Rules  in  the  '*  present"  Sdiedule  may  be  cited  as  *  Thr 
Rules  of  the  Supreme  Court.'  " 

In  the  present  Schedule  the  Rules  of  the  Supreme  Court  issued  sub- 
sequently to  the  1st  of  November,  1875,  have  been  inserted  in  their 
proper  places  under  the  respective  Orders  to  which  they  are  ancillary. 


ORDER  I. 

Form  and  Commencement  op  Action. 

Rule  1. 

All  actions  which  have  hitherto  been  commenced  by 
writ  in  the  Superior  Courts  of  Common  Law  at  West- 
minster, or  in  the  Court  of  Common  Pleas  at  Lancaster, 
23 


364  SUPREME  COURT   OF  JUDICATURE   AGT^   1876. 

<M«rl.»     or  in  tbe  Cioart  of  Pleas  at  Durham^  and  all  soits  whkk 

have  hitherto  been  commenced  by  bill  or  information  in 

the  High  Court  of  Ohancery,  or  by  a  canse  in  rem  or  in 
personam  in  the  High  Court  of  Admiralty,  or  by  citation 
or  otherwise  in  the  Court  of  Probate,  shall  be  instituted  in 
the  High  Court  of  Justice  by  a  proceeding  to  be  called  an 
"action/' 

ThiB  Rule  is  a  re-enactment  of  the  first  part  of  Rule  I.  of  the  Principal 
Act. 

The  Common  Law  denomination,  ^'  action,"  has  been  adopted,  in  pre- 
ference to  the  Equity  term  "suit;"  but  many  of  the  proceedings  bear 
more  resemblance  to  a  '*  suit "  than  an  **  action." 

The  jurisdiction  of  the  Court  of  Common  Pleas  at  Lancaster  and  of  the 
Court  of  Pleas  at  Durham  is  transferred  to  the  High  Court  by  section  16 
of  the  Principal  Act. 

In  DiToroe  and  other  Matrimonial  Causes  the  proceedings  are  still 
commenced  by  filing  a  petition.* 

**  Aetion  "  does  ^  not  include  a  criminal  proceeding  by  the  Crown  " 
(«.  100  of  the  Principal  Act). 

Eule  2. 

With  respect  to  interpleader,  the  procedure  and  prac- 
tice now  used  by  Courts  of  Common  Law  under  the  Inter* 
pleiader  Acte,  1  &  2  Wm.  IV.  c.  58,  and  23  &  24  Vict.  o.  126^ 
shall  apply  to  all  actions  and  all  the  Divisions  of  the  High 
Court  of  Justice,  and  the  application  by  a  defendant  shall 
be  made  at  any  time  after  being  served  with  a  writ  of  sum- 
mons, and  before  delivering  a  defence. 

The  general  prindpleB  recognised  in  the  application  of  interpleader  are 
(1)  that  the  person  applying  tibat  others  may  be  required  to  interpl^Eid  be 
already  defendant  in  an  action  at  the  suit  of  one  of  them ;  (2)  that  the 
claims  of  both  claimants  bo  in  respect  of  the  very  same  matter  ;t  (3)  that 
the  party  appl3ring  claim  no  interest  in  the  subject-matter ;%  (4).  that  the 
appUcant  be  not  colluding  with  cither  party  ;§  (6),  that  the  applicant  be  in 
possession  of  the  matter  in  dispute,  and  thus  able  to  obey  such  order  as 
may  be  made  with  regard  to  it,||  and  f  6),  that  the  same  question  be  raisable 
upon  the  interpleader  issue,  as  was  in  aispute  between  the  original  parties.lf 
A  sheriff  may.  BuocessfuUy  apply  for  an  interpleader  order,  as  between 

*  Bules  and  Beflfulations  relating  to  Divorce  and  other  Matrimonial 
Gauaes,  26th  December,  1865,  Kule  1. 
•  f  Wwy  T.  iglfaftMy,  U  M.  ft  W.,  800. 

i  Mr^ddick  v.  Smithy  9  Bing.»  84.       §  JBgieher  t.  SmUk,  9  Bing.,  SS. 
'  I  Ir$land  v.  Buthett,  6  Dowl.,  147. 

f  Saktr  T.  Tk$  Btmk  of  AuttndMU,  1  C.B.  (K.8.),  6lb. 
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ezecntion  creditors  and  persons  claiming  goods  seized  by  the  Sheriff  in      Order  I., 
execution,  although  no  action  has  heen  commenced  against  him ;  pro*       Bnle  2. 

vided  that  a  bondjide  legal  claim  has  been  actually  made  to  goods  lawmlly  ■ 

seized  by  him.* 

l^e  Litcrpleader  Acts  will,  under  this  Kule,  apply  for  the  first  time  to 
fhe  Chancer}-  Division. 

The  leading  Act  on  Interpleader  is  the  1  &  2  Wm.  IV.  c.  58,  referred 
to  in  the  Rules,  and  which  is  as  follows : — 

'*  Whereas  it  often  happens  that  a  person  sued  at  law  for  the  recovery 
of  money  or  goods  wherein  he  has  no  interest,  and  which  are  also  claimea 
of  him  by  some  third  party,  has  no  means  of  relieving  himself  from  such 
adverse  claims  but  by  a  suit  in  Equity  against  the  plaintiff  and  such  third 
party,  usually  called  a  Bill  of  Interpleader,  which  is  attended  with  ezp 
pense  and  delay  ;  for  remedy  thereof,  Be  it  enacted  by  the  King's  Host 
Excellent  Majesty,  by  and  with  the  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  authority  of  the  same,  That  upon  application  made  by  or  on  behalf  at 
(my  defendant  sued  in  any  of  His  Majesty's  Courts  of  Law  at  Westnmu 
ster,  or  in  the  Court  of  Common  Pleas  of  the  County  Palatine  of  Lancaster, 
or  the  Court  of  Pleas  of  the  County  Palatine  of  Durham,  in  any  action  of 
assumpsit,  debt,  detinue,  or  trovcrt  such  application  being  made  after 
declaration,^  and  before  plea,  by  affidavit  or  otherwise,}  showing  thatsudi 
defendant  does  not  claim  any  interest  in  the  subject-matter  of  the  suit,  but 
that  the  right  thereto  is  claimed  or  supposed  to  belong  to  some  third  party 
who  has  sued  or  is  expected  to  sue  for  the  same,  and  that  such  defendant 
does  not  in  any  manner  collude  with  such  third  party,  but  is  ready  to 
bring  into  Coiirt  or  to  pay  or  dispose  of  the  subject-matter  of  the  action 
in  such  manner  as  the  Court  (or  any  Judge  thereof)  may  order  or  direct, 
it  shall  be  lawful  for  the  Court,  or  any  Judge  thereof,  to  make  rules  and 
orders  calling  upon  such  third  party  to  appear  and  to  state  the  nature 
and  particulars  of  his  claim,  and  maintain  or  relinquish  his  claim,  and 
upon  such  rule  or  order  to  hoar  the  allegations  as  well  as  of  such  third 
party  as  of  the  plaintiff,  and  in  the  meantime  to  stay  the  proceedings  in 
such  action,  and  finally  to  order  such  third  party  to  make  nimself  def en- 
dant  in  the  same  er  some  other  action,'  or  to  proceed  to  trial  on 
one  or  more  feigned  issue  or  issues,  and  also  to  direct  which  of  the 
parties  shall  bo  plaintiff  or  defendant  on  such  trial,  or  with  the  consent 
of  the  plaintiff  and  such  third  party,  their  counsel  or  attorneys,  to  dispose 
of  the  merits  of  their  claims  and  determine  the  same  in  a  summaiy 
manner,  and  to  make  such  other  rules  and  orders  therein  as  to 
costs  and  all  other  matters  as  may  appear  to  be  just  and  reasonable. 
II.  The  judgment  in  any  such  action  or  issue  as  mav  be  directed  by 
the  Court  or  Judge,  and  the  decision  of  the  Court  or  Judge  in  a  summary 
manner,  shall  be  final  and  conclusive  against  the  parties,  and  aU  persons 


*  HcOUm  V.  Guntrip,  3  M.  &  W.,  145 ;  Iteme  ▼.  8fUibury,  10  Bing.,  8. 

t  The  remedy  now  extends  to  * '  all  actions." 

X  Now  after  service  of  writ. 

^  The  application  is  made  to  a  Judge  by  mtmmmi  at  chambers,  and  is 
always  supported  by  an  affidavit  which  sets  forth  in  the  case  €#a 
defendant  (1)  1^  facts  of  the  daim,  (2)  that  the  defendant  does  not  efeim 
any  interest  in  the  subject-matter  of  the  claim,  and  (3)  that  he  does  not 
oouude  with  the  other  parties.  Where  a  sheriff  i^pUes^  an  affidavit  of 
facts  only  is  necessary. 
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'9f4?'  J»  AUiming  by,  from,  or  under  them.*  III.  If  Buch  third  party  sliall  not 
».  appear  under  such  rule  or  order  to  maintain  or  relinquiBh  his  claim,  being 
diuy  senrod  therewith,  or  shall  neglect  or  refuse  to  comply  with  any  rule 
or  order  to  be  made  after  appearance,  it  sh^  be  lawfid  for  the  Court  or 
Judge  to  declare  such  third  party,  and  all  persons  claiming  by,  from,  or 
under  him,  to  be  for  ever  barred  from  prosecuting  his  claim  against  the 
original  defendant,  his  executors  or  administrators  ;  saving,  nevertheless, 
the  right  or  claim  of  such  third  party  against  the  plaintiff ;  and  thereupon 
to  make  such  order  between  such  defendant  and  the  plaintiffs,  is  to  costs 
and  other  matters,  as  may  appear  just  and  reasonable.  IV.  No  order  shall 
be  made  in  pursuance  of  this  Act  by  a  single  Judge  of  the  Court  of  Fleas 
of  the  said  County  Palatine  of  Durham  who  shall  not  also  be  a  Judge  of 
one  of  the  said  Courts  at  Westminster,  and  every  order  to  be  made  in 
pursuance  of  this  Act  by  a  single  Ju^^  not  sitting  in  open  Court  shall 
be  liable  to  be  rescinded  or  alteied  by  the  Court  in  like  manner  as  other 
orders  made  by  a  single  Judg^.  Y .  If  upon  application  to  a  Judge,  in 
the  first  instance,  or  in  any  later  stage  of  the  proceedings,  he  shall  think 
the  matter  more  fit  for  the  decision  of  the  Court,  it  shall  be  lawful  for  him 
to  refer  the  matter  to  the  Court ;  and  thereupon  the  Court  shall  and  may 
hear  and  dispose  of  the  same  in  the  same  manner  as  if  the  proceeding 
had  originally  commenced  by  Rule  of  Court,  instead  of  the  order  of  a 
Judge.  YI.  And  whereas  difiiculties  sometimes  arise  in  the  execution  of 
process  against  goods  and  chattels,  issued  by  or  imder  the  authority  of  the 
said  Courts,  by  reason  of  claims  made  to  such  goods  and  chattels  by 
assignees  of  bankrupts  and  other  persons  not  being  the  parties  against 
whom  such  process  has  issued,  whereby  Sheriffs  and  other  officers 
are  exposed  to  the  hazard  and  expense  of  actions;  and  it  is  reason- 
able to  afford  relief  and  protection  in  such  cases  to  such  Sheriffs 
and  other  officers ;  Be  it  therefore  further  enacted,  That  when  any  such 
claim  shall  be  made  to  any  goods  or  chattels  taken  or  intended  to  be 
taken  in  execution  under  any  such  process,  or  to  the  proceeds  or 
value  thereof,  it  shall  and  may  be  lawful  to  and  for  the  Court  from  which 
such  process  issued,  upon  application  of  such  Sheriff  or  other  officer  made 
before  or  after  the  return  of  such  process,  and  as  well  before  as  after  any 
action  brought  against  such  Sheriff,  or  other  officer,  to  call  before  them, 
by  Rule  of  Court,  as  well  the  party  issuing  such  process  as  the  party 
making  such  claim,  and  thereupon  to  exercise,  for  the  adjustment  of  such 
claims  and  the  relief  and  protection  of  the  Sheriff  or  other  officer,  all  or 
any  of  the  powers  and  authorities  hereinbefore  contained,  and  make  such 
rules  and  decisions  as  shall  appear  to  be  just,  according  to  the  circum- 
stances  of  the  case,  and  the  costs  of  aU  such  proceedings  shall  be  in  the 
discretion  of  the  Court.  YII.  All  rules,  orders,  matters,  and  decisions  to 
be  made  and  done  in  pursuance  of  this  Act,  except  only  the  affidavits  to 
be  filed,  may  together  with  the  declaration  in  the  cause,  if  any,  be  entered 
of  record,  with  a  note  in  the  margin  expressing  the  true  date  of  such 
entry,  to  the  end  that  the  same  may  be  evidence  in  future  times,  if  re- 
quired, and  to  secure  and  enforce  the  payment  of  costs  directed  by  any 
aueh  rule  or  order ;  and  every  such  rule  or  order  so  entered  shall  have 
the  force  and  effect  of  a  judgment,  except  only  as  to  becoming  a  ohai'ge 
on  tOLj  lands,  tenements,  or  nereditaments ;  and  in  case  any  costs  shall  not 
be  paid  within  fifteen  days  after  notice  of  the  taxation  and  amount  thereof 
given  to  the  party  ordered  to  pay  the  same,  his  agent  or  attorney,  execu- 
tion may  issue  for  the  same  by  Jlera  faeias  or  capiat  ad  tatisfaeiendum, 

•  See  s.  17  of  the  C.  L.  Pro.  Act,  1800,  in/ra. 


RULES    OF    COURT.  357 

idaptcd  to  tho  cose,  together  with  the  costs  of  such  entry,  and  of  the       Order  I., 
flncotion  if  "by  Jieri  facia*  ;  and  such  writ  or  writs  may  beai*  te^te  on  the       Bnle  2. 

^  of  issuing  the  same,  whether  in  term  or  vacation ;  and  tho  Sheriff  or 

mna  officer  executing  any  such  writ  shall  bo  entitled  to  tho  same  fees, 

^  mH  no  more,  a4  upon  any  similar  writ  grounded  upon  a  judgment  of  tho 

\  Onxt,    VIII.  And  whereas  by  a  certain  Act  made  and  passed  in  tho 

-iMtHiWiioP  of  Parliament,  intituled,  An  Act  to  improve  the  Proceedings  in 

\  JMiKiion  tmd  on  Writs  of  Mandamus,  it  was  among  other  things  en- 

;-Mlid,  that  it  should  be  lawful  for  tho  Court  to  which  application  may 

'It Bade  for  any  such  Writ  of  Mandamus,  as  is  therein  in  that  behalf 

■BBtioncdy  to  xnake  rules  and  orders  calling  not  only  upon  the  person 

to  whom  such  writ  may  be  required  to  issue,  but  also  all  and  every  other 

jcnon  having  or  claiming  any  right  or  interest  in  or  to  the  matter  of 

nch  writ,  to  show  cause  against  tiie  issuing  of  such  writ  and  payment 

cf  the  costs  of  tho  application,  and  upon  the  appearance  of  such  other 

imm  in  compliance  with  such  rules,  or,  in  default  of  appearance,  aftor 

thereof,  to  •exorcise  all  such  powers  and  authorities,  and  mako  all 

mles  and  orders  applicable  to  the  case,  as  wero  or  might  bo  given  or 

itioned  by  or  in  any  Act  imssod  or  to  be  pasHod  during  that  present 

Sbhioii  of  Parliament  lor  giving  relief  against  adverse  claims  made  upon 

pcnoDS  having  no  interest  in  the  subject  of  such  claims ;  and  whereas  no 

■di  Act  was  passed  during  tho  then  present  Session  of  Parliament ;  Be 

it  therefore  enacted,  that  upon  any  such  application  as  is  in  tho  said  Act 

ad  hereinbefore  mentioned,  it  shall  be  lawful  for  tho  Court  to  exerciso 

iQ  such  powers  and  authorities,  and  make  all  such  rules  and  orders  appli- 

cddeto  the  case,  as  are  given,  or  mentioned  by  or  in  this  present  Act." 

The  Common  Law  Procedure  Act,  1860*  (23  &  24  Vict.  c.  126),  con- 
tnns  the  following  provisions  respecting  "  Intcq>lcader  Proceedings,"  in 
■.12tol8:>- 

"Xn.  Where  an  action  has  been  conunenced  in  respect  of  a  Conmion 

Lnr  daim  for  the  recovery  of  money  or  goods,  or  where  goods  or  chattels 

Iwe  been  taken  or  are  intended  to  be  taken  in  execution  under  process 

imed  from  any  one  of  the  Superior  Courts,  or  from  the  Court  oi  Com- 

Mn  Pleas  at  Lancaster  or  tho  Court  of  Pleas  at  Durham,  and  tho  defen- 

int  in  such  action,  or  tho  Sheriff  or  other  officer,  has  applied  for  relief 

VBdsr  the  provisions  of  an  Act  made  and  passed  in  tho  Session  of  Parlia- 

■at  held  in  tho  first  and  second  years  of  the  reign  of  His  late  Majesty 

ling  William  tho  Fourth,  intituled,  An  Act  to  enable  Courts  of  Law 

^  jTiM  Beiief  against  adverse  Claims  tnade  upon  persons  having  no  Interest 

M  the  Subject  of  such   Claims^  it   shall   bo   lawful  for  tho  Court  or  a 

Jidge  to  whom    such  application  is  made  to   exorcise   all  tho  powers 

ad  authorities  given  to  Uiem  by  this  Act  and  the  hereinbefore  men- 

^Hned  Act  passed  in  the  Session  of  Parliament  held  in  tho  first  and 

*Bnod  years  of  tho  Beign  of  His  late  Majesty  King  William  the  Fourth, 

ttoogh  tho  titles  of  the  claimants  to  the  money,  goods,  or  chattels  in 

Mbon,  or  to  the  proceeds  or  value  thereof,  have  not  a  common  origin, 

"tare  adverse  to  and  independent  of  one  another.    XIII.  When  goods 

*  chittels  have  been  seized  in  execution  by  a  Sheriff  or  other  oficer 

^jjcr  proceas  of  the  above-mentioned  Courts,  and   some  third  person 

^WBM  to  be  entitled  under  a  bill  of  sale  or  otherwise  to  such  goods  or 

c^itteb,  by  way  of  secmity  for  a  debt,  the  Court  or  a  Judge  may  order  a 

*  This  Act  is,  cnrioasly  enong^,  called  an  '*  Interpleader  Act "  in  the 
P>t«nt  Bolea. 
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Order  I.,  sale  of  the  whole  or  part  thereof,  upon  such  terms  as  to  payment  of  the 
B«]»  %  whole  or  part  of  the  secured  deht,  or  otherwise,  as  they  or  ne  shall  think 
■^-~-"— ■""  fit,  and  may  direct  the  application  of  the  proceeds  of  such  sale  in  such 
manner  and  upon  such  terms  as  to  such  Court  or  Judge  may  seem  just. 
XTV.  Upon  the  hearing  of  any  rule  or  order  calling  upon  persons  to 
appear  and  state  the  nature  and  particulars  of  tiieir  claims,  it  shall  be 
lawful  for  the  Court  or  Judge,  wherever,  from  tiie  smallness  of  the  amount 
in  dispute  or  of  the  value  of  tiie  goods  seized,  it  shall  appear  to  them  or 
him  desirable  and  right  so  to  do,  at  the  request  of  either  party,  to  dispose 
of  the  merits  of  the  respective  claims  of  such  parties,  and  to  detennine 
the  same  in  a  summary  manner,  upon  such  terms  as  they  or  ho  shall 
think  fit  to  impose,  and  to  make  such  other  rules  and  orders  therein  as  to 
costs  and  all  other  matters  as  may  be  just.  XY.  In  all  cases  of  Inter- 
pleader proceedings,  where  the  question  is  one  of  law,  and  the  facts  are 
not  in  dispute,  the  Jud^  shall  be  at  liberty,  at  his  discretion,  to  decide 
the  question  without  directing  an  action  or  issue,  and,  if  he  shall  think 
it  desirable,  to  order  that  a  special  case  be  stated  for  the  opinion  of  the 
Court.  XVI.  The  proceeding  upon  such  case  shall,  as  nearly  as  maybe, 
be  the  same  as  upon  a  special  case  stated  imder  '*The  Common  Iaw 
Procedure  Act,  1862,"  an  error  may  be  brought  upon  a  judgment  upon 
mioh.  case;  and  the  provisions  of  '*The  Common  Law  Procedure  Act, 
1854,"  as  to  bringing  error  upon  a  si>ecial  case,  shall  apply  to  the  pro- 
ceedings  in  error  upon  a  special  case  under  this  Act.  xVll.  The  judg- 
ment in  any  such  action  or  issue  as  may  be  directed  by  the  Court  or 
Judge  in  any  Interpleader  proceedings,  and  the  decision  of  the  Court  or 
Judge  in  a  summary  manner,  shall  be  final  and  conclusive  against  the 
parties,  and  all  persons  claiming  by,  from,  or  imder  them.  XVIIT.  All 
rules,  orders,  matters,  and  decisions  to  be  made  and  done  in  Interpleader 
proceedings  under  this  Act  (excepting  only  any  affidavits)  may,  together 
with  the  declaration  in  the  cause,  if  any,  be  entered  on  record,  with  a  note 
in  the  margin  expressing  the  true  date  of  such  entry,  to  the  end  that  the 
same  may  be  evidence  in  future  times,  if  required,  and  to  secure  and 
enforce  payment  of  costs  directed  by  any  such  rule  or  order ;  and  every 
such  rule  or  order  so  entei-ed  shall  have  the  force  and  effect  of  a  judgment 
in  the  Superior  Courts  of  Common  Law." 

See  also  the  1  &  2  Vict.  c.  45,  s.  2. 

By  section  25,  subsection  (6),  of  the  Principal  Act,  if  the  debtor,  trustee, 
or  other  person  liable  in  respect  of  a  debt  or  chose  in  action  assigned  as 
specified  m  that  subsection,  shall  have  had  notice  that  the  assignment  is 
cusputedby  the  assignor  or  any  one  claiming  under  him,  or  of  any  other 
opposing  or  conflicting  claims  to  such  debt  or  c/iose  in  action^  he  shall  be 
entitled,  if  he  think  fit,  to  call  upon  the  several  persons  making  claim 
thereto  to  interplead  concerning  the  same,  although  no  action  has  been 

iMPOUght.* 

A  Master  cannot  (except  by  consent)  exercise  jurisdiction  as  to  in- 
terpleader matters  other  than  **  such  matters  arising  in  interpleader  as 
relate  to  practice  only."t 

On  an  interpleader  summons  at  chambers,  it  was  held  by  Lush,  J., 
tiiat  the  after-acquired  property  of  the  wife  became  vested  at  law  as  well  as 
in  equity  in  the  trustees  under  an  ante-nuptial  settlement,  containing  a 
olause  to  the  effect  that  all  after-acquired  property  should  so  vest.  J    The 

*  See  the  cases  cited  in  the  note  to  this  enactment,  tupru,  pp.  69,  70. 

t  Order  LIV.,  Rule. 

X  1  Charley's  Cases  (Chambers),  81. 
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deoisian  was  baaed  on  the  case  of  Solroyd  y.  MarthaU^*  decided  by  the      Order  I., 

House  of  Lords.    '*  I  am  now  bound,"  said  Mr.  Justice  Lush,  *'  to  ad-       Bole  4. 
xnimster  equity,  and  must  therefore  follow  Solroyd  ▼.  Marthall;  but,"  — — — 
he  added,  "  it  seems  to  me  a  very  mischieyoxis  thing  to  allow  all  after- 
acquired  property  to  vest  under  a  marriage  settlement."    The  learned 
Judge  then  directed  that  the  Sheriff  must  withdraw,  the  claimant  being 
barred  by  the  equity. 

On  another  interpleader  summons,  at  chambers,  the  same  learned  Judge 
held  that,  where  there  was  a  partnenhip  account,  the  Sheriff  must  withr 
-draw,  the  practice  in  writs  oi  Ji.fa.,  where  there  is  a  partnership  account, 
being  the  same  in  law  and  equity. t 

The  decision  of  Mr.  Justice  Lush  as  to  the  importation  into  law  of  the 
equitable  doctrine  respecting  after-acquired  property  was,  on  an  inter- 
pleader summons  at  chambers,  subsequently  followed  by  Mr.  Justice 
Archibald,  who  held  that  after-acquired  property  passed  under  a  bill  of 
sale  t  purporting  to  pass  it,  the  principle  of  the  Common  Law  that  such  an 
instrument  is  void,  as  a  transfer  of  property  acquired  since  its  execution, 
being  now  abrogated.  '*  The  Sheriff,"  said  his  lordship,  "  now  seizes 
subject  to  the  equities."  J 

By  the  1  &  2  Wm.  IV.  c.  68,  s.  2,  and  the  23  &  24  Vict,  c  126,  s.  17, 
which  the  present  liule  incorporates,  the  decision  of  a  Judge  at  chambers, 
in  a  summary  manner ^^  on  an  interpleader  simimons,  is  xnade  ^^Jinul  and 
conclusive  against  the  parties,  and  all  persons  claiming  by,  from,  or  under 
them."  By  section  60  of  the  Principal  Act,  on  the  other  hand,  "  evsry 
order  made  by  a  Judge  at  chambers  "  (except  orders  made  in  the  exercise 
of  his  discretion  as  to  costs,)  "  may  be  set  aside  or  discharged  by  a  Divi- 
sional Court.*'  Lindlcy,  J.,  made  an  order  at  chambers,  in  the  case  of 
Dodds  V.  Shepherd  fLeathcrdale  Claimant  J,  which  was  an  interpleader 
itummons,  that  the  plaintiffs,  the  execution  creditors,  should  withdraw 
from  the  possession  of  the  goods  (value  £24),  seLeed  by  the  Sheriff  of  Mid- 
dlesex, the  learned  Judge  being  of  opinion  that  the  claimant,  Leatherdale, 
was  entitled  to  them  under  a  prior  assignment  of  them  for  thye^>enefit  of 
the  defendant's  creditors  generally.  The  learned  Judge  gave  leave  to 
appeal.  Held,  by  the  Divisional  Court  of  the  Exdiequer  Division 
(Bramwell,  Amphlett,  and  Iluddleston,  BB.),  that  the  appeal  was  baxred 
by  the  1  &  2  Wm.  IV.  c.  68,  s.  2,  and  the  23  k  24  Vict.  c.  126,  s.  17, 
which  are  incorporated  with  the  new  *' procedure  and  practice  "  by  the 
present  Kulc.||  In  Witt  v.  Farkery^  however,  the  Court  of  Appeal  held 
that  an  appeal  lay  to  it  from  an  order  of  a  Judge  directing  judgment  to  be 
entered  for  one  of  the  parties  in  an  interpleader  issue. 

If  the  claimant  in  any  interpleader  summons  does  not  appear  at  the 
hearing,  he  will  be  barred  of  his  claim.**    Any  remedy  that  the  claimant 

*  10  H.  L.  Cases,  191 ;  33  L.  J.  (Ch.),  193. 

t  1  Charley's  Cases  (Chambers),  32. 
"   X  2  Charley's  Cases  (Chambers),  12.     See,  further,  as  to  Interpleader, 
Day's  Uommon  Law  Proccjdure  Acts,  4th  section  [1872],  pp.  353*364 ; 
Coe's  Practice  of  the  Judges'  Chambers,  pp.  161-169. 

§  8o,  also,  the  judgment  in  any  action  or  issue  directed  by  the  Judge  to 
be  tried. 

II  Lodds  v.  Shepherd  (Leatherdale  Cl^imantJ,  I  Ex.  D.,  76  ;  24  W.  R., 
322 ;  34  L.  T.,  368  ;  2  Charley's  Cases  (Court),  173.    %  26  W.  it,  6\Si 

**  Lambert  v.  Cooper,  5  DowL,  647  ;  Jones  v.  Lewisy  8  M.  &  W.,  264, 
^Seo,  also,  1  &  2  Wm.  IV.  c.  68,  s.  3. 
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Order  I.,      in  SheriflTs  interpleader  may  have  againat  the  execation  creditor  win,  how- 
Bula  8.       ever,  be  still  left  open.* 

If  the  claimant  appears,  and  the  question  is  one  of  fact,  the  Judge, 

instead  of  deciding  the  matter  summaril7,t  may  order  an  issue  to  be  tried, 
and  may,  in  interpleader  between  persona  generally,  direct  who  shall  be 
plaintiff  and  who  defendant;  in  Sheriff *s  interpleader,  if  an  issue  is 
ordered  to  be  tried,  the  execution  creditor  is  made  defendant,  and  the 
claimant  plaintiffl{ 

The  judge  may,  if  he  prefers  it,  order  the  claimant,  in  interpleader 
between  persons  ^^erally,  to  make  himself  defendant  in  the  original  or 
in  some  other  action.} 

As  to  the  form  of  order  where  an  u*u§  is  directed  to  be  tried  on  a 
Sheriff's  interpleader  summons,  see  Coe's  <<  Practice  of  the  Judges' 
Chambers,"  p.  163. 

The  Judge  may,  if  the  question  is  simply  one  of  laia,  decide  it  himself, 
or  order  a  special  case  to  be  stated  for  the  opinion  of  the  Court.  || 


Ituk3. 

All  other  proceedings  in  and  applications  to  the  High 
Court  may,  subject  to  these  Bules,  be  taken  and  made  in 
the  same  maimer  as  they  would  have  been  taken  and  made 
in  any  Court  in  which  any  proceeding  or  application  of 
the  like  kind  could  have  been  taken  or  made  if  the  Act 
had  not  been  made. 

See  section  21  of  this  Act,  tupra,  which  this  Rule  follows. 

"  AU  other  proceedings  and  applications."  For  illustrations  of  such 
**  prooeedSngs  and  applications,"  the  reader  may  see  and  consider  In  Re 
Fhillipt  and  OiUy\  in  the  Queen's  Bench  Division,  and  In  the  good*  of 
Cariwrightj*^  in  the  Probate  Division.  The  applications  in  these  cases 
were  held  not  to  be  "  actions  "  within  Order  LIII.,  Rules  1  and  2,  of  the 
Rules  of  the  Supreme  Court,  and  the  old  practice  was,  therefore,  held  to 
apply  under  the  present  Rule. 

ORDER  II. 
Writ  of  Summoks  and  Procedure^  &c. 

Rule  1. 
Every  action  in  the  High  Court  shall  be  commenced 

♦  Ford  V.  mUy,  6  B.  &  Ad.,  886. 

t  /.#.,  under  sect.  14  of  the  Common  Law  Procedure  Act,  1860,  as  in 
Dodds  ▼.  Shepherd,  tupra. 

t  1  &  2  Wm.  IV.  c.  68,  s.  1.  §  lb, 

I  Common  Law  Procedure  Act,  1860,  s.  16. 

IT  1  Q.  B.  D.,  78  ;  46  L.  J.,  Q.  B.,  136 ;  24  W.  R.,  168 ;  1  Charle/s 
Cases  (Court),  167. 

♦♦  34  L.  T.,  72 ;  24  W.  B.,  214. 
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by  a  write  of  summons,  wUch  shall  be  indorsed  with  a    ^^^?*» 

statement  of  the  nature  of  the  claim  made,  or  of  the  

relief  or  remedy  required  in  the  action,  and  which  shall 
specify  the  Division  of  the  High  Court  to  which  it  is 
intended  that  the  action  should  be  assigned. 

This  Rule  IB  a  re-enactment  of  Rule  2  of  the  Principal  Act,  which  is 
founded  on  section  2  of  the  C.L.P.  Act,  1852.  See  Order  III.,  Rule  2,  infra, 
as  to  the  endorsement  required  by  this  Rule.  Forms  of  such  indorsements 
will  be  found  in  Part  II.  of  Appendix  (A).  See  sections  33  and  42  of  the 
Principal  Act,  as  to  marking  '*the  name  of  the  Division,"  and  in  the 
Chancery  Division  "  the  name  of  the  Judge,"  also. 

The  writ  of  summons  also  contains  a  vacant  space  for  the  letter  and 
number  of  the  action,  pursuant  to  Order  Y.,  Rule  8.  In  other  particulars, 
except  as  to  teste  (see  Rule  8),  it  follows  sections  2-6  of  the  Common  Law 
Procedure  Act,  1858. 

By  Order  V. ,  Rule  5,  the  writ  of  summons  must  be  printed  on  the 
paper,  in  the  type  and  with  the  margin  specified  by  Order  LVI.,  Rule  2, 
infra* 

The  commenoement  of  an  action  in  the  Chancery  Division  by  a  writ  of 
summons  is  a  great  departure  from  the  former  practice  in  suits  in  the 
Court  of  Chancery.  The  first  step  in  the  institution  of  a  suit  in  the  Court 
of  Chancery  has  since  the  1st  of  Kovember,  1852,  been  toprepare  the  BiU 
of  Complaint,  and  deliver  it  to  the  C-lerk  of  Records  and  Writs,  who  there- 
upon filed  it,  by  writing  on  it  the  date  and  a  number,  and  then,  and  not 
till  then,  did  the  plaintiffs  proceed  to  bring  the  defendants  before  the  Court, 
by  serving  them,  and  this,  not  by  serving  them  with  a  writ,  but  with  a 
printed  copy  of  the  Bill. 

This  Rule  must  be  taken  to  completely  repeal  section  3  of  the  Chancery 
Amendment  Act,  1852.* 

By  Order  XXVII.,  Rule  11,  the  Court  ora  Judgemav,  at  any  stage  of 
the  proceedings  allow  the  plaintiff  to  amend  the  wnt  of  summons,  an 
may  seem  just. 

Rule  2. 
Any  costs  occasioned  by  the  use  of  any  more  prolix  or 

^  The  form  in  the  Schedule  runs  thus : — 
"VicnoRiA  R. 

**  To  the  within-named  Defendant  CD.,  greeting. 
"  We  command  you  [*  and  every  of  you '  whert  ther§  i$  more  than  one 
2kfendant]f  That  within  Eight  Days  after  Service  hereof  on  you,  exclusive 
of  the  Day  of  such  Service,  you  cause  an  appearance  to  be  entered  for  you 
in  our  High  Court  of  Chancery  to  the  within  Bill  of  Complaint  of  tte 
within-named  A.B.,  and  tliat  you  observe  what  our  said  Court  shaU 
direct.    Witness  Ourself  at  Westminster,  the 

Day  of  in  the  Year  of  Our 

iteign. 

*<  Note. — ^If  you  fail  to  comply  with  the  above  DirectionB  you  wiU  be 
liable  to  be  arrested  and  imprisoned. 
«  Appearances  are  to  be  entered  at  the  Record  and  Writ 
Clerks'  Office,  Chancery  Lane,  London*" 
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<Mw  u ,  otiuer  formB  of  wtiIb,  and  of  indoraemantB  tiiereon,  than  the 
forma  hereinafter  preacribed,  shaU  be  borne  by  the  party 
UBing  the  same,  nnlesa  the  Conrt  shall  otherwise  direct. 

This  Rule  is  a  re-enactment  of  Rule  3  of  the  Principal  Act,  "with  the 
omiBsion  of  the  initial  words,  **  Forms  of  writs  and  of  indorsemei^  thereon, 
applicable  to  the  seyeral  ordinary  causes  of  action,  shall  be  prescribed  by 
the  Rules  of  Coxut,"  and  the  addition  of  the  words,  *<thiui  tiie  forms 
hereinafter  doscribed,"  so  at  to  adapt  the  Rule  to  the  present  Act. 

As  to  disallowing  the  costs  of  improper,  unnecessary,  or  unneoessarily 
long  pleadings,  see  the  Rules  of  the  Supreme  Court  (Costs),  **  Spedal 
Allowanoee  and  Qeneral  Provisions,"  Rule  18,  «M/r«,  under  whidi  the 
Court  or  a  Judge  may  direct  the  taxing-master  to  disallow  the  costs  of 
such  pleadings,  or  the  taxing-master  may  himself  disallow  them.  See, 
also,  Order  LV.  of  the  Rules  of  the  Supreme  Court  and  the  note  thereto, 
infrOf  as  to  costs  generally. 

By  Order  XIX.  of  these  Rules,  Rule  2,  infra,  the  statements  of  claim 
and  of  defence,  and  the  reply  and  any  set-off,  or  counterclaim,  must  be 
"  at  brief  as  the  nature  of  the  case  will  admit ;  and  the  Court,  in  adjust- 
ing the  costs,  shall  inquire,  at  the  instance  of  any  party,  into  any  un- 
neoeetary^pro/ixt^y,  and  order  the  costs  ocoasioned  hy  such  prolixity  to 
be  borne  by  the  party  chargeable  with  the  same." 

Mule  3. 

The  writ  of  summons  for  the  commencement  of  an 
action  shall,  exoept  in  the  cases  in  which  any  different  form 
is  hereinafter  provided,  be  in  Form  No.  1  in  Part  I.  of 
Appendix  (A),  hereto,  with  such  variations  as  circum- 
stances may  require. 

See  the  note  to  Order  VIII.,  Rule  1,  as  to  an  error  in  the  form. 

Compare  the  2nd  section  of  the  Common  Law  Procedure  Act,  1862. 
The  words,  **  with  such  variations  as  circumstances  may  require,"  appear 
to  have  been  introduced  with  a  view  to  relaxing  the  stringency  of  the  rule 
that  the  writ  of  summons  must  be  in  the  prescribed  form.*  The  form  of 
writ  is  copied  from  No.  1  of  Schedule  (A)  of  the  Common  Law  Procedure 
Act,  1862,  with  the  necessary  alterations  to  adapt  it  to  the  Principal  Act, 
and  this  Act,  the  more  remarkable  being  (1)  the  addition  of  a  notice  to  the 
defendant  that  he  may  appear  by  entering  an  appearance  either  personally 
or  by  solicitor  at  fblaiikj  office,  at  [blank]  place ;  and  (2)  the  indorsement 
of  the  plaintiff's  claim.  See  as  to  the  latter,  the  forms  in  Part  II.,  sections 
2,  4,  &o.,  of  Appendix  (A). 

The  writ  of  summons  in  ejectment  is  now  the  same  as  in  other  actions. 
(See  Order  XII.,  Rule  18.) 

The  Record  and  Writ  Clerks,  on  the  1st  of  February,  1876,  issued  a 
notioe,  intimating  that  considerable  confusion  had  arisen  from  the  prac- 
tice of  adding  after  the  issue  of  the  writ,  in  the  Chancery  Division,  a 
title  *'  In  the  Matter  of  the  Estate,  &c.,"  and  requesting  solicitors  in  all 
actions  for  administratum,  to  intitule  the  writ  thus :    **  In  the  Matter 

*  See  Day*B  Common  Law  Ftocedure  Acts,  p.  30. 
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of  the  Estate,  &c.,  between  CD  pl^tiff  and  £E  defendant.'*    Itwonld     OrdttrQ* 
thus,  they  said,  become  possible  to  index  these  actions  in  the  Oaose  BocJr       Biil«*A. 
under  the  name  of  the  estate  to  be  administered.  ~~~^""— ~* 


Itule  3a. 

Forms  2  and  3  in  Part  I.  of  Appendix  (A)  to  the  Bules 
of  the  Supreme  Court,  shall  be  read  as  if  the  words  **  by 
leaTe  of  the  Court  or  a  Judge''  were  not  therein. 

This  is  a  new  Hule,  added  to  this  Order  by  the  Rules  of  the  Supremo 
Court,  June,  1876,  Bale  2,  on  account  of  the  decisions  of  the  Queen's 
Bench  in  Scott  v.  Ths  Itofol  Wax  CamdU  Company^^  and  of  Yic^-Chan- 
oellor  Hall  in  £aeon  v.  TumeTff  which  are  noted  under  the  next 
Rule. 

Rule  4. 

No  writ  of  summons  for  service  out  of  the  jurisdiction^ 
or  of  which  notice  is  to  be  given  out  of  the  jurisdiction^ 
shall  be  issued  without  the  leave  of  a  Court  or  Judge. 

See  Order  XI.  of  these  Kules,  infra. 

The  sections  of  the  Common  Law  Procedure  Act,  1852,  dealing  with 
the  question  of  writs  for  service  out  of  the  jurisdiction,  or  where  notice  is 
to  be  given  out  of  the  jurisdiction,  are  the  ISth  and  19th,  which  see. 

It  will  be  seen  from  a  reference  to  the  form  of  the  writ— -Appendix  (A), 
Fart  L,  Form  No.  2 — that  the  number  of  days  to  bo  specified  in  the  body 
of  the  writ,  for  entering  an  appearance,  is  not  loft  as  formerly  to  the 
pli|intiff  to  select,  but  is  to  be  filled  up  '*  as  directed  by  the  Court  or  a 
Judge  ordering  the  service  or  notice."  It  certainly  seems  more  fair  to  the 
defendant  that  the  court  or  a  judge  should  fix  the  time  than  the  plaintiff. 
The  time  will,  no  doubt,  as  hitherto,  be  *'  reg^ulated  by  the  distance  from 
England  of  the  place  where  the  defendant  is  residing."^ 

By  Order  XI.  of  these  Hulcs,  Kule  3,  the  application  for  leave  must  be 
supported  "  by  affidavit  or  otherwise." 

it  has  been  decided  by  Yice-Chancellor  Hall  that  an  application  for 
leave  to  serve  a  writ  of  suiomons  out  of  the  jurisdiction  must  in  all  cases 
be  supported  by  an  affidavit ;  and  that  the  order  giving  leave  should  also 
provide  for  service  of  the  interrogatories  (if  any  filed),  and  for  the  iatming 
of  the  injunction  (if  any  applied  for).  The  expenses  of  several  applica- 
tions are  thus  saved  and  delay  is  avoided.  § 

•  1  Q.  B.  D.,  404 ;  46  L.  J.  (Q.  B.),  586  ;  34  L.  T.,  683 ;  24  W.  K.,  668 ; 
2  Charley's  Cases  (Court),  179. 

t  1  Ch.  D.,  276  ;  34  L.  T.,  349  ;  24  W.  R.,  637 ;  2  Charley's  Oises 
(Court),  184, 

16  &  16  Vict.  c.  76,  s.  18. 

iYounsi  V.  Brattey,  1  Ch.  D.,  277  ;  45 L.  J.  (Ch.),  142  ;  24  W.  E.,  110 ; 
1  (SbaxlefB  Cases  (Court),  88. 
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Order  ZI.,         The  same  learned  Judge  has  decided  that  the  leave  of  the  Ck>art  must 
xkUkB  4.      he  ohtained  for  the  issue  of  a  writ  of  summons  from  a  District  Re^pstry, 

~  when  it  is  intended  to  give  notice  of  it  out  of  the  jurisdiction,  in  h'eu  of 

serving  it  out  of  the  jurisdiction.* 

In  Scott  V.  The  Royal  Wax  Candle  Company y\  the  advantages  which  accrue 
to  a  plaintiff,  who  is  suing  foreigners  abroad,  from  the  present  Bule  were 
forcibly  illustrated.  The  plaintiff  in  that  case  issued  a  writ  of  simimons  in 
the  Form  No.  2,  in  part  I.  of  Appendix  (A),  and  served  notice  of  the  writ 
on  the  defendants,  a  foreign  corporation,  he  having,  prior  to  issuing  the 
writ,  obtained  leave  of  a  Judge  at  chambers  to  issue  it  under  the  present 
Bnlo.  The  notice  wasin  the  Form  3, in  Part  I.  of  Appendix  (A).  The  time 
mentioned  in  the  notice  having  expired,  the  plaintiff  signed  interlocutory 
judgment  under  Order  XIII.  of  these  Rules,  Rule  6,  tiie  claim  being  for 
damisiges  for  breach  of  contract.  The  defendant,  in  moving  to  set  aside  the 
judgment,  relied  on  the  circumstance  that  the  plaintiff  had  signed  judg- 
ment without  leave,  although  the  writ  of  summons  and  the  notice  of  it 
served  upon  the  defendants  informed  them  that  it  was  **  by  leave  of  the 
Court  or  a  Judge  ,^*  and  not  otherwise,  that  the  plaintiff  could  sign  judgment. 
The  Court  held  that  no  leave  was  necessary,  under  the  Supreme  Coui't  of 
Judicature  Acts,  to  enable  a  plaintiff  to  sign  judgment  in  default  of  the 
defendants  appearing.  Having  obtained  leave  to  issue  the  writ,  under 
the  provisions  of  the  present  Rule,  the  plaintiff  was  entitled  to  sign  judg- 
ment for  default  of  appearance,  without  any  further  leave.  As,  however, 
the  Forms  No.  2  and  3  of  Part  I.  of  Appendix  (A),  which  both  contained 
the  words  *•  by  leave  of  the  < /ourt  or  a  Judge,"  were  calculated  to  mislead 
the  defoDdants,  the  Court  set  ai»idc  the  judgment  to  enable  them  to  appear 
and  defend  upon  the  merits. 

In  tlie  case  of  Baeon  v.  Turner ,%  ^  which  the  plaintiff  applied  for 
leave  to  issue  a  writ  of  summons,  notice  of  which  it  was  intended  to 
serve  on  the  defendants,  a  foreigner  and  his  wife,  Vice-chancellor  Hall 
said,  "  You  may  issue  and  serve  notice  of  the  writ,  amended  by  omitting 
the  words,  *  by  leave  of  the  Court  or  a  Judge.*  I  shall  follow  Seott  v.  The 
Boyal  Wax  Candle  Company. ^^ 

In  consequence  of  these  decisions,  the  last  of  which  was  given  in  May, 
1876,  the  Rules  of  the  Supreme  Court,  June,  1876,  provided  (Rule  2) 
that  Forms  2  and  3  in  Part  I.  of  Appendix  (A)  to  the  Rules  of  the 
Supreme  Court  shall  be  read  as  if  the  words  *'  by  leave  of  the  Court  or  a 
Judge'*  were  not  therein.} 

An  interesting  point  in  pleading  was  decided  in  the  case  of  Preeton  v. 
Lamont.^  It  was  raised  by  an  application  to  the  Exchequer  Division  to 
strike  out  the  statement  of  defence,  which  was  as  follows: — **  That  the 
action  was  commenced  on  the  18th  of  January,  1876,  by  a  writ  in  the  form 
given  in  the  Rules  of  Court,  1875,  Appendix  (A),  Part  I.,  Form  2, 
under  colour  of  Order  II.,  Rules  4  and  5,  and  was  served  on  the  defendants, 

♦  M(4k  V.  MichaeUen,  W.  N.,  1876,  p.  HI ;  2  Charley's  Cases  (Court). 

t  1  Q.  B.  D.,  404  ;  46  L.  J.  (aB.),  686  ;  34  L.  T.,  683  ;  24  W.  R.,  668  ; 
2  Charley's  Cases  (Court),  179. 

X  1  Ch.D.,  276;  34  L.  T.,  849;  24  W.  R.,  637;  2  Charley's  Cases 
(Court),  184. 

}  Rule  2  of  the  Rules  of  the  Supreme  Court,  June,  1876,  is  inserted, 
aupraf  as  Rule  8a  of  this  Order. 

I  1  Ex.  D.,  861 ;  24  W.  R.,  928 ;  34  L.  T.,  841 ;  2  Charley's  Gaiet 
(Court),  186. 
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in  Scotland ;  that  the  action  was  brought  for  breach  of  a  contract  made  at     Order  U., 
Glasgow,  and  out  of  tho  jurisdiction  of  this  Court ;  that  there  was  never       Bole  4. 

any  breach  of  it  within  the  jurisdiction,  and  that  none  of  the  drcumstances 

mentioned  in  Order  XI.,  Rule  1,  existed;  that  the  defendants  were  bom 
in  Scotland,  Scottish  subjects  of  the  Queen,  and  of  parents  who  were  also 
such  subjects,  and  wore  long  before,  and  at  the  time  of,  and  ever  since  the 
issuing  of  the  writ,  domiciled  and  resident  in  Scotland  alone,  and  had  not 
\teea  during  the  same  period  resident  or  domiciled  in  England,  or  within 
the  jurisdiction,  and  were  entitled  to  all  the  privileges  and  immunities 
secored  to  the  Scottish  subjects  of  the  Queen."  The  statement  of  defence 
also  alleged  that  the  action  was  properly  within  the  jurisdiction  of  the 
Scottish  Courts.  The  plaintiffs  had,  on  the  18th  of  January,  1876,  obtained 
leave  from  Lindley,  J.,  at  chambers,  under  the  present  Rule  to  issue  the 
writ.  The  Court,  Bramwell  and  Amphlett,  BB.,  decidedthat  the  application 
of  the  plainti£f  to  strike  out  tho  statement  of  defence  must  be  acceded  to. 
The  plea  set  up  by  it  was  not  a  plea  to  the  jurisdiction  at  all,  but  a  plea 
to  the  issuing  of  the  writ.  The  Judge  at  chambers  had  a  discretionary 
power  of  granting  or  refusing  the  application  for  leave  to  issue  the  writ 
under  the  present  Rule.  From  his  decision  on  that  point  an  appeal  lies. 
Subject  to  such  appeal,  the  decision  of  the  Judge  at  chambers  is  final 
upon  the  point,  and  the  defendant  must  defend  t£e  action  on  the  merits. 
•*  Both  convenience  and  justice,"  said  Mr.  Baron  Amphlett,  "concur  in 
requiring  that  such  a  question  should  not  be  allowed  to  be  the  subject  of 
a  plea  or  of  a  statement  of  defence." 

The  Master  of  the  Rolls  has  refused  leave  to  issue  a  writ  under  the 
present  Rule,  where  it  was  intended  to  serve  notice  of  it  on  the  Sultan  of 
Turkey.  Tho  Sultan  could  be  named  as  a  party,  if  he  desired  it,  but  the 
writ  would  bo  inoperative  against  him.  To  serve  it  on  the  Turkish 
Ambassador  would  be  contrary  to  the  comity  of  nations.* 

The  present  Rule  is  a  great  improvement  on  the  former  practice  under 
the  18tn  and  19th  sections  of  the  Common  Law  Procedure  Act,  1862. 
The  ''leave*'  under  those  enactments  was  a  "leave  to  proceed  in  the 
action"  after  service  of  the  writ  out  of  the  jurisdiction ;  and  if  it  appeared  then 
that  the  cause  of  action  did  not  arise  within  the  jurisdiction,  the  Court 
set  aside  the  writ  and  service  ;t  so  that  in  such  a  case  the  plainti£f  had  all 
the  trouble  and  expense  of  issuing  and  serving  the  writ  to  no  purpose. 
Under  the  present  Rule  the  application  for  "  leave  "  is  an  application  for 
"  leave  to  issue  the  writ ;  "  and  on  such  an  application  it  is  the  duty  of  the 
Judge  at  chambers  to  decide  whether  the  action  is  one  which  falls  within 
the  provisions  of  Order  XI.,  Rule  1,  infra.  The  Judge's  decision  on  this 
point  10,  as  we  have  seen  (subject,  only,  to  appeal)  final,  and  the  validity 
of  the  writ  and  service  cannot  subsequently  be  questioned. 

Bule  5. 

A  writ  of  summons  to  be  served  out  of  the  juris- 
diction, or  of  which  notice  is  to  be  given  out  of  the 
jorisdiction,  shall  be  in  Form  No.  2  in  Parti,  of  Appendix 

•  SUwart  v.  The  Bank  of  England,  W.  N.,  1876,  p.  263 ;  11  N.  C,  p.  187, 
n9mim$f  Stewart  v.  The  Sultan  of  Turkey, 
t  Binet  T.  Pieot,  4  H.  &  N.,  866. 


366         SUPRBMB   OOUiTP  OF  JUDICUkTOBB   ACT,   1875. 


Ord«r  n., 
Bmlaff. 


(A)  hereto,  with  such  yariatioDs  as  circmnstaiioeB  may 
require.  Such  notice  shall  be  in  Form  No.  3  in  the 
siEmie  part,  with  such  variations  as  circumstances  may 
require. 

The  f  011X18  of  the  writ  and  notice  of  writ  in  lien  of  serrice  are  copied 
from  No8.  2  and  8  of  the  Schedule  (A)  in  the  Common  Law  Prooecnire 
Act,  1862.  From  a  reference  to  the  Form  No.  2,  it  is  evident  that  the 
former  practice,  which  requires  service  of  a  copy  of  the  writ  in  tke  case 
ol  a  British  subject  residing  out  of  the  jurisdiction,  and  service  of  notice 
of  the  writ  in  the  case  of  a  foreigner  resident  out  of  the  jurisdiction 
(see  ss.  18  and  19  of  the  Common  Law  Procedure  Act,  1852]!,  is  to  he 
continued. 

The  indorsements  on  the  writ  are  to  be  "  copied  in  fiaXL  **  into  the  form 
of  notice  of  the  writ,  No.  3. 

See,  as  to  the  alteration  effected  by  Rules  of  Court  in  the  Forms  No.  2 
and  No.  3  in  Part  I.  of  Appendix  (A),  Bole  3a  of  this  Order,  and  the 
note  to  Rule  4  of  this  Order,  mpra. 

Rule  6. 

With  respect  to  actions  upon  a  bill  of  exchange  or 
promissory  note,  commenced  within  sik  months  after  the 
same  shall  have  become  due  and  payable,  the  proeedore 
imder  the  Bills  of  Exchange  Act,  18  &  19  Vict.  c.  67, 
shall  continue  to  housed. 

The  Summary  Procedure  on  Bills  of  Ezchauge  Act,  1866  (18  and  19 
Vict.  c.  67),  is  as  follows: — 

'*  Whereas  bondjSdt  holders  of  dishonoured  bills  of  exchange  and 
promissory  notes  are  often  unjustly  delayed  and  put  to  unneceseary 
expense  in  recovering  the  amount  thereof  by  reason  of  frivolous  or 
fi(&tious  defences  to  actions  thereon,  and  it  is  expedient  that  greater 
£Eu»lities  than  now  exist  should  be  given  for  the  recovery  of  money  due 
on  such  bills  and  notes :  Be  it  enacted,  by  the  Queen's  Most  BzoeUent 
Mijeety,  by  and  with  the  advice  and  consent  of  the  Lords  Spiiitnal  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by 
authority  of  the  same,  as  follows : 

**  I.  From  and  after  the  twenty-fourth  day  of  October,  one  thousand 
eight  hundred  and  fifty-five,  all  actions  upon  bills  of  exchange  or 
promissory  notes  commenced  within  six  months  after  the  same  shall 
have  become  due  and  payable,  may  be  by  writ  of  summons  in  the 
sp«dal  form  contained  in  ^hednle  A.  to  this  Act  annexed,  and  endorsed 
as  therein  mentioned ;  and  it  shall  be  lawful  for  the  plaixitiff^  on  Slmg 
an  affidavit  of  personal  service  of  such  writ  within  the  jurisdiction  of 
the  Oonrty  or  an  order  for  leave  to  proceed  as  provided  by  the  Otmnrt 
Law  Procedure  Act,  1852,*  and  a  copy  of  the  writ  of  summons  and  the 
indorsement  thereon,  iu  case  the  defendant  shall  not  have  obtained  leave 
to  appear  and  hove  appeared  to  each  writ  aooording  to  the   ezigvicy 

•  Section  17. 
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thereof,  at  onco  to  sign  final  judgment  in  the  form  contained  in  Schedule     Order  IL, 
B.  to  this  Act  annexed  (on  which  judgment  no  proceeding  in  error  shall        Bnle  6. 

lie)  for  any  sum  not  exceeding  the  sum  indorsed  on  the  writ,  together  

with  interest,  at  the  rate  specified  (if  any)  to  the  date  of  the  judgment, 
and  a  sum  for  costs  to  be  fixed  by  the  Masters  of  the  Superior  Courts  or 
any  three  of  them,  subject  to  the  approval  of  the  Judges  thereof  or  any 
eight  of  them  (of  whom  the  Lord  Chief  Justices  and  the  Lord  Chief  Baron 
shall  bo  three),  unless  the  plaintiff  claim  more  than  such  fixed  sum,  in 
which  case  the  costs  shall  be  taxed  in  the  ordinary  way,  and  the  plaintiff 
may  upon  such  judgment  issue  execution  forthwith.    II.  A  Judge  of  any 
of  the  said  Courts  shall,  upon  application  within  the  period  of  twelve 
days  from  such  service,  give  leave  to  appear  to  such  writ,  and  to  defend 
the  action,  on  the  defendant  paying  into  Court  the  sum  endorsed  on  the 
writ,  or  upon  affidavits  satis&x^tory  to  the  Judge,  which  disclose  a  legal 
or  equitable  defence,  or  such  facts  as  would  make  it  incumbent  on  the 
holder  to  prove  consideration,  or  such  other  ^ts  as  the  Judge  may  deem 
sufficient  to  support  the  application,  and  on  such  terms  as  to  security  or 
otherwise  as  to  the  Judge  may  seem  fit.     III.  After  judgment,  the  Court 
or  a  Judge  may,  under  special  circumstances,  set  aside  the  judgment,  and, 
if  necessary,  stay  or  set  aside  execution,  and  may  give  leave  to  appear  to 
the  writ,  and  to  defend  the  action,  if  it  shall  appear  to  be  reasonable  to 
the  Court  or  Judge  so  to  do,  and  on  such  teims  as  to  the  Court  or  Judge 
may  seem  just.    IV.  In  any  proceeding  under  this  Act  it  shall  be  com- 
petent to  uie  Court  or  a  Judge  to  order  the  bill  or  note  sought  to  be 
proceeded  upon  to  be  forthwith  deposited  with  an  officer  of  Ihe  Court, 
and  further  to  order  that  all  proceedings  shall  be  stayed  imtil  the  plaintiff 
shall  have  given  security  for  the  costs  thereof.     V.  The  holder  of  every 
dishonoured  bill   of  exchange  or  promissory  note  shall  have  the  same 
remedies  for  the  recovery  of  the  expenses  incurred  in  noting  the  same  for 
non-acoeptance  or  non-payment  or  otherwise,  by  reason  of  such  dishonour, 
as  he  has  under  this  Act  for  the  recovery  of  the  amount  of  such  bill  or 
note.    VI.  The  holder  of  any  bill  of  exchange  or  promissory  note  may, 
if  he  think  fit,  issue  one  writ  of  summons,  according  to  this  Act,  against 
all  or  any  number  of  the  parties  to  such  bill  or  note,  and  such  writ  of 
summons  shall  be  the  commencement  of  an  action  or  actions  against  the 
parties  therein  named  respectively,  and  all  subsequent  proceeding^  against 
such  reQ>ective  parties  shall  be  in  like  manner,  so  far  as  may  be,  as  if  sepa- 
rate writs  of  sunmions  had  been  issued.     VII.  The  provisions  of  the 
Conmion  Law  Procedure  Act,  1852,  and  the  Common  Law  Procedure 
Act,  1854,  and  all  Kules  made  under  or  by  virtue  of  cither  of  the  said  Acts, 
dudl,  BO  far  as  the  same  are  or  may  be  made  applicable,  extend  and  apply 
to  aU  proceedings  to  be  had  or  taken  under  this  Act.    IX.*  It  shall  be 
lawfiil  for  Her  l^jesty  from  time  to  time,  by  an  order  in  Council,  to 
diieci  that  aU  or  any  part  of  the  provisions  of  this  Act  shall  apply  to  all 
or  Bixy  Court  or  Courts  of  Record  in  England  and  Wales,  and  within  one 
moam  after  such  order  shall  have  been  made  and  published  in  the 
**  London  Gazette,'*  such  provisions  shall  extend  and  apply  in  manner 
directed  by  such  order,  and  any  such  order  may  be,  in  like  manner,  from 
time  to  time  altered  and  annulled ;  and  in  and  by  any  such  order  Her 
Majesty  may  direct  by  whom  any  powers  or  duties  incident  to  the  provi* 
sions  applied  under  this  Act  shall  and  may  be  exorcised  with  respect  to 
matters  in  such  Court  or  Courts,  and  may  make  any  orders  or  regulations 


*  Section  YIII.  relates  to  the  abolished  Courts  of  Pleas  at  Lancaster  and 
Dnrham. 
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Order  IL,  which  may  be  deemed  requisite  for  carrying  into  operation  in  inch  Conit 
Bale  6.       or  Courts  the  provisions  so  applied.*  X.  Nothing  in  this  Act  shall  extend 

to  Ireland  or  Scotland.     XI.  In  citing  this  Act  in  any  instrument, 

document,  or  proceedings,  it  shall  be  sufficient  to  use  the  expression  *  The 
Summary  Procedure  on  Bills  of  Exchange  Act,  18^^/  " 


**  Schedules  referred  to  in  the  foregoing  Act. 

"A. 
*•  Victoria,  by  the  grace  of  God,  &c. 

"  To  C.2>.,  of  ,  in  the  county  of 

We  warn  you,  that  unless  within  twelve  days  after  the  service  of  this 
writ  on  you,  inclusive  of  the  day  of  such  service,  you  obtain  leave  from 
one  of  the  Judges  of  [Her  Majesty's  High  Court  of  Justice]  to  appear, 
'and  do  within  that  time  appear  in  our  [High]  Court  of  [Justice]  in  an 
action  at  the  suit  of  A,B,,  the  said  A.i.  may  proceed  to  judgment  and 
execution. 

"Witness,  &c. 

**  Memorandum  to  be  aubteribed  on  the  writ. 

**  N.B. — ^This  writ  is  to  be  served  within  six  calendar  months  from  the 
daCte  thereof,  or  if  renewed,  from  the  date  of  such  renewal,  including  the 
day  of  such  date,  and  not  afterwards. 

**  Jndoreement  to  be  made  on  the  writ  before  service  thereof, 

"  This  writ  was  issued  by  E.F,,  of  ,  attorney  for  the 

plaintiff.  Or,  This  writ  was  issued  in  person  by  A.B,^  who  resides  at 
[mention  the  eity^town,  or  parish,  and  aUo  the  name  of  the  hamlet j  street, 
and  number  of  the  house  of  the  plaintiff* s  residenee,'\ 

'*  Indorsement, 

'*  The  plaintiff  claims  [  pounds  principal  and  interest],  or 

pounds  balance  of  principal  and  interest  due  to  him  as  the  payee  [or 
indorsee]  of  a  bill  of  exchange  or  promissory  note,  of  which  the  following 
is  a  copy  :  — 

[Here  copy  bill  of  exchange  or  promissory  note,  and  all  indorsements 

upon  it.  ]    [And  also  for  noting,  and  £  for  costs.t] 

And  if  the  amount  thereof  be  paid  to  uie  plaintiff  or  his  attorney 

within  days  from  the  service  hereof,  further  proceedings 

will  be  stayed. 

"  Notice. 

*'  Take  notice,  that  if  the  defendant  do  not  obtain  leave  from  one  of  the 
Judges  of  the  Court,  within  twelve  days  after  having  been  served  with 
this  writ,  inclusive  of  the  day  of  such  service,  to  appear  thereto,  and  do 
[not]  t  within  such  time  cause  an  appearance  to  be  entered  for  hun  in  the 
Court  out  of  which  this  writ  issues,  the  plaintiff  will  be  at  liberty  at  any 
time  after  the  expiration  of  such  twelve  days  to  sign  final  judgment  for 
any  sum  not  exceeding  the  sum  above  claimed,  and  the  sum  of 
pounds  for  costs,  and  issue  execution  for  the  same. 

**  Leave  to  appear  may  be  obtained  on  an  application  at  the  Judges* 
Chambers,  Serjeants*  Inn,  London,  supported  by  affidavit  showing  Uiat 
there  is  a  defence. to  the  aiction  on  the  merits,  or  that  it  is  reasonable  that 
the  defendant  should  be  allowed  to  appear  in  the  action. 

*  See  Order  XXXYII.,  Rules  47,  48  and  49,  of  the  new  County  Court 
Roles, 
t  Reg.  Gen.  Nov.  26, 1855. 
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''^  Indcnement  to  h$  made  on  the  writ  after  terviee  thereof.  Order  H., 

Rule  6. 
*(  This  writ  was  served  by  X  F.  on  Z.  M,  (the  defendant  the' 

defendant),  on  Monday  the  day  of  18    . 

"  By  X  T. 


**B. 

In  the  [High  Court  of  Justice.] 

**  On  the  day  of  in  the  year  of  our  Lord  18 

\J)ay  of  eigning  judgment  J] 

'*  England  (to  wit).    A,  B,  in  his  own  person  [or  by  his 

attorney]  sued  out  a  writ  against  C.  D.,  indorsed  as  follows  : — 

**[ffere  copy  indoraement  of  plaintiff**  eiaim,'\ 
and  the  said  C.  A  has  not  appeared : 

*'  Therefore  it  is  considered  that  the  said  A.  £.  recoTer  against  the  said 
C.  D,  pounds,  together  with  pounds  for  costs 

of  suit." 

"Mj,  Justice  Quain,  at  chambers,  decided  that  the  writ  of  summons  in 
an  action  under  the  Bills  of  Exchange  Act  must  be  served  pertonaUy  on 
I>artner8.    Order  IX.,  Rule  6,  does  not  apply.* 

A  defendant,  by  appearing  in  a  District  Registry  in  an  action  under  the 
Bills  of  Exchange  Act,  waives  the  objection  Uiat  proceedings  in  such  an 
action  cannot  bo  taken  there,  t 

Where  in  an  action  on  a  Bill  of  Exchange  the  defendant  denied  the 
alleged  consideration  for  the  bill,  leave  was  given  to  him  to  appear  under 
the  Bills  of  Exchange  Act.^ 

In  the  case  of  Oger  v.  Bradnum^  a  writ  of  summons  was  issued  in  the  form 
given  in  Schedule  (A)  of  *'  The  Summary  Procedure  on  Bills  of  Exchange 
Act,  1855"  (18  8c  19  Vict.  c.  67),  with  the  exception  that  the  notice 
indorsed  upon  the  writ  was  varied  as  follows : — *'  Take  notice,  that  if  the 
defendant  do  not  obtain  leave  from  the  Dietriet  Regietrar  at  Manchester 
within  twelve  days  after  having  been  served  with  this  writ,  inclusive  of 
the  day  of  such  service,  to  appear  thereto,  and  do  not  within  such  time 
cause  an  appearance  to  be  entered  for  him  in  the  (Jffiee  of  such  Dietriet 
Begietry,  the  plaintiff  will  be  at  liberty,  at  any  time  after  the  expiration  of 
such  twelve  days,  to  sign  final  judgment  for  any  sum  not  exceeding  the 
-sum  above  claimed,  with  interest  as  above  specified,  the  smn  of  £4,  or 
such  further  sum  as  shall  on  taxation  be  allowed  for  costs,  and  issue  exe- 
cution for  the  same.  Leave  to  appear  may  be  obtained  on  application 
at  the  Office  of  the  Regietrar  for  the  Manchester  Dietriet^  57»  King  Street^ 
Manchester y  supported  by  affidavit  shewing  that  there  is  a  defence  to  tho 
action  on  the  merits,  nnd  that  it  is  reasonable  that  the  defendatit  shall  be 
allowed  to  appear  in  the  action."  The  defendant  did  not  reside  or  cany  on 
business  witliin  the  Manchester  District.  The  Court  of  Common  Pleas  h^ 
that  Uie  writ  of  summons  indorsed  in  the  manner  already  stated,  was  a 


*  1  Charley's  Cases  (Chambers),  32. 

t  Ibhotson  V.  Whitworth,  1  Charle3r's  Cases  (Chambers),  33. 

t  2  Charley^s  Cases  (Chambers),  15. 

§  (At  Chambers),  1  Charley's  (Jases  (Chambers),  13.  (In  Court),  1  C.  P. 
D.,  334 ;  45  L.  J.  (C.  P.),  273 ;  34  L.  T.,  578 ;  24  W.  R.,  404 ;  2  (5harley*» 
Cases  (Court),  132. 
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MlMT  IX.I  good  writ ;  that  the  writ  waa  properly  issaed  out  of  the  District  Reffistry  ;* 
^~~''  i^  and  that  it  was  imnecessary  to  give  the  defendant  notice  that  he  had  the 
— "—  <%tion  of  appearing  in  London ;  as  he  must  apply  in  the  first  instance 
to  the  Kegistrar,  at  the  District  Registry,  for  leave  to  appear.  '*  The 
onfy  "way,"  said  Mr.  Justice  Brett,  **to  construe  the  Acts  is  to 
say  that  a  writ  under  the  Bills  of  Exchange  Act  is  a  writ  under  the 
Supreme  Court  of  Judicature  Acts,  subject,  nowever,  to  the  conditions 
imposed  by  the  Bills  of  Exchange  Act." 

One  of  the  conditions  imposed  by  the  *' Summary  Procedure  on  Bills  of 
Exchange  Act,  1855,"  it  will  be  perceived,  ia  that  (s.  1)  permnal  serrice  of 
the  writ  of  summons  on  the  defendant  must  be  effected.  In  the  ease  of 
FoUock  v.  Campbell  3rother8,f  personal  service  on  the  defendants  had  not 
lieen  effected,  and  the  defendants  had  not  obtained  leave  to  appear  nor 
appeared.  The  plaintiflw  attempted  to  sign  judgment  on  an  affidavit  by 
a  clerk  of  their  solicitors,  that  the  writ  was  served  by  him  upon  "  a  person 
having  at  the  time  of  service  in  the  oontrol  or  management  of  the  defen* 
daaf  s  partnership  business  at  the  principal  place,  within  the  jurisdiction, 
0t  the  bnsineflB  of  the  defendants'  partnership,"  pursuant  to  Oidet 
IX.,  Rule  6,  infra.  The  Court  held  that  personal  service  on  each  <tf 
tiie  defendants  was  necessary,  and  the  plaintiA  must  prove  that 
it  had  been  effected  before  they  could  si^  final  judgment.  *'  Signing 
final  judgment,"  said  Lord  Cluef  Baron  Kelly,  <'is  as  much  a  part  of 
^^Rrocedure  under  the  Bills  of  Exchange  Act,*  as  issuing  and  indorsing  the 
writ  itself."  *'  The  praetice  under  that  <  prooeduze,*  "  said  Mr.  Baron 
Cleasby,  **  must  be  very  strictly  observed."  J 

Rule  7. 

Ths  writ  of  gummons  in  every  Admiralty  action  in  rem  shall  he  in  Form 
So*  4  of  Part  I.  of  jfypendis  (A)  hereto^  with  such  variations  at  eireum' 
ttanee*  may  require. 

An  Action  in  personam  in  the  Court  of  Admiralty  was  commenced  by  a 
citatian  in  personam,  addressed  to  the  defendant,  and  somewhat  resem^ 
hliag  in  its  contents  an  ordinary  writ  of  suomions  in  the  Superior  Courts 
of  Common  Law ;  instead  of  being  tested  by  a  Judge,  it  was  signed  by 
Hie  R^pntrar.  As  no  mention  is  made  of  the  citation  in  personam  in 
these  Rules  it  must  be  assumed  that  it  is  abolished,  and  the  forms  of  writ 
f  plloable  to  the  other  Divnions  are  applicable  to  it. 

The  writ  of  summons  under  this  Ride  is  addressed  ^*  to  the  owners  and 
pnties  interested  in  the  ship  or  vessel  of  the  port  of,  &c.,  or  cargo  "  (as 
the  case  may  be),  and  commands  them  to  appear  within  eight  days.  The 
^wazxssnt"  formerly  commanded  the  Marshal  and  his  substitutes  to  cite 

*  This  was  so  decided  on  the  strength  of  s.  64  of  the  Principal  Act, 
Order  V.,  Rule  1,  and  Order  XXXV.,  Rule  1. 

. .  t  1  Ex.  D.,  50  ;  45  L.  J.  (Ex.),  199 ;  34  L.  T.,  360 ;  24  W.  R.,  320  ; 
2  Charley's  Cases  (Court),  191. 

^  S.  1  of  the  Summary  Procedure  on  Bills  of  Exchange  Act,  1855,  gives 
an  alternative  of  '*  filing  an  order  for  leave  to  proceed  as  provided  by  the 
0.  L.  Proc.  Act,  1852,*'  but,  as  Huddleston,  B.,  pointed  out.  this  necessi- 
tates "an  application  upoA,  proper  materials  at  chambers,"  which,  as  a 
natter  of  fact,  had  not  been  made.  See,  further,  Charley's  Cases  (Cham- 
bers), 63,  123  (vol.  1) ;  2,  4,  5,  11,  23,  63  (vol.  2). 
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all  persons  haying  or  claiming  to  have  any  xig^t,  tiUe,  oar  interest  t»     Order  ZL^ 
appear  within  six  d&ys.  BuIa  H 

It  has  been  found  expedient  to  alter  the  form  of  a  writ  of  summons  ia ■ — 

an  Admiralty  action  in  rem^  so  as  to  assimilate  it,  as  much  as  possildQ^ 
to  an  ordinary  writ  of  summons.  The  authorisation  to  the  '*  offieer  of  the 
Si^reme  Court/'  to  aixest  the  ship,  or  yessel,  or  cargo,  has  been  omitted 
fh)m  the  writ,  and  {^peers  as  a  separate  form.  An  elaborate  affidavit  was 
originally  required  before  the  writ  could  be  issued,  by  Order  Y., 
Bule  11,  infra;  but  this  was  altered  by  Order  Y.,  Rule  11a  (Rule  8 
of  the  Rules  of  the  Supreme  Courts  December,  187^),  which  rroealed 
the  first  paragraph  of  mat  Rule,  and  did  away  with  the  necessitj  for 
an  affidavit  as  a  necessary  preliminary  to  the  issuing  of  tbe  writ* 
An  affidavit  was  only  to  be  necessary  before  issuing  a  warrant  of  axresL 
Rule  3  of  the  Rules  of  the  Supreme  Court,  JDeoember,.  1B75,  and.  the  iomt 
of  warrant  of  arrest  annexed  to  it,  were  annidled  by  Order  Y.,  Rule  lib 
^Rulo  4  of  the  Rules  of  the  Supreme  Court,  February,  1876),  but  were 
literally  reproduced  with  the  omission  of  tKe  words  from  the  Rule  limiting 
the  power  of  issuing  the  warrant  of  arrest  to  "  the  Principal  Registry  in 
London,"  and,  wi&  aa  addition  to  the  fimn,  giving  '*  Collectors  of 
Customs  "  at  seaports  the  same  power  as  ''  the  Marshal  w  the  Admiral^ 
Division  of  the  High  Court,**  to  effect  the  arrest. 

Bule  7a. 
Form  A.  in  the  Appendix  to  these  Bules  shall  be  sub- 
ject for  the  form  referred  to  in  Order  II.,  Bule    7, 
of  "  The  Eules  of  the  Supreme  Court^' 

This  is  a  new  Rule  added  by  the  Rules  of  the  Supreme  CourL  Decem- 
ber, 1875,  Rule  2.  The  new  form  of  a  writ  of  summons  in  an  AdmiiBlty 
action  in  rem  will  be  found  inserted  in  its  proper  place  immediately  after 
Form  No.  4  of  Fart  I.  of  Appendix  (A),  infra,  mentioned  in  Rule  7, 
wpra. 

BtOeS. 
Every  writ  of  summons,  and  also  every  other  writ,  shafi 
bear  date  on  the  day  on  which  the  same  shall  be  issued^* 
and  shall  be  tested  in  the  name  of  the  Lord  Chanodior,  or, 
if  the  office  of  Lord  Chancellor  shall  be  vacanty.  in  tha  Bama 
of  the  Lord  Chief  Justice  of  England. 

This  Rule  distinctly  repeals  s.  5  of  the  Cbmmon  Law  Piocediav  Aefe» 
1852,  which  provides  that  '*  Erery  writ  of  summons  shall  be  tested  in  the 
name  of  the  Ixnrd  Chief  Justice  and  Lord  Chief  Baron  of  the  Court  fram 
fi^ch  the  same  shall  issue,  or  in  case  of  a  vacancy  of  such  office,  tiien  in 
the  name  of  a  senior  Judge  of  the  said  Courto."  The  Editor  of  the  Be»- 
vised  Statutes,  however,  has  allowed  the  repealed  section  to  remain  npoa 

the  Statute  Book,  t 

The  form  of  UsU  of  writs  gavo  occasion  to  a  sharp  controversy  between.. 

♦  See  Order  V.,  Rule  6. 

t  The  Statutes,  RevisedE^Ution,  ToL  XI.,  p.  381« 
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tMar  n.,     the  Record  and  Writ  OLerks  of  the  Chancery  Division,  and  the  Hasters  of 
Bute  8        the  Queen's  Bench,  Common  PIbas  and  Exchequer  Divisions  of  the  High 

Court,    in   which   the  latter  were  successful.    The  Record  and  "Writ 

Clerks  were  of  opiuion  that  the  form  of  tettSf  contained  in  the  Chancery- 
writs  and  reproduced  to  some  extent  in  the  forms  of  writs  of  execution 
in  Appendix  (F) ,  should  be  adopted.    The  new  form  of  tests  of  writs  would 
then  have  run  as  follows : — "  Witness  Ourself  at  Westminster  the 
dayof  in  the  year  of  Our  Reign. 

"  Caikns,  C." 
The  Masters,  however,  founded  themselves  upon  the  express  direction 
of  the  present  Rule,  that  '*  the  writ  shall  be  tested  in  the  name  of  the  Lord 
Chancellor,"  and  the  Chancery  writ,  they  insisted,  was  tested,  not  in  tho 
name  of  the  Lord  Chancellor,  but  in  that  of  the  Queen.  Much  confusion 
aETOfle  from  this  difference  of  opinion  during  the  first  week  of  the  month  of 
November,  1875  ;  but  the  Masters  finally  tnumphed  by  absolutely  refusing 
to  seal  any  writ  which  was  not  tested  as  follows : — '*  Witness  tho  Right 
Honourable  Hugh  McCalmont  Baron  Cairns,  Lord  High  Chancellor  of 
Great  Britain,  at  Westminster,  this  day  of 

187  ."  The  prefix, "  the  Right  Honourable,*'  was  subsequently  dropped, 
tad  with  this  omission  the  above  became,  and  still  continues  to  be,  th& 
recognised  form. 

OEDEE  ni. 

IKDORSBMBNTS  OF   CLAIM. 

Eule  I. 
The  indorsement  of  daim  sliall  be  made  on  every  writ 
of  summons  before  it  is  issued. 

The  indorsement  of  a  claim  on  the  writ  of  summons  in  every  ease  is  one 
of  the  peculiar  features  of  the  system  of  procedure  introduced  by  tho 
Supreme  Court  of  Judicature  Acts.  By  section  8  of  tho  Common  Law 
Prooedure  Act,  1862,  it  is  provided  that  **  upon  the  writ  and  copy  of  any 
writ  served /or  the  payment  of  ant/  debty  the  amount  of  tho  debt  shall  be 
steted,  and  the  amount  of  what  the  plaintiff's  attorney  claims  for  costs."' 
It  has  been  expressly  decided*  that  if  a  plaintiff  claims  both  a  debt  and 
damages-Hi /mtort,  if  he  claims  damages  only — ^he  need  not  indorse  the 
amount  of  his  claim  on  the  writ.  The  claim  must  now  in  all  cases  be  in* 
dorsed.  On  a  reference  to  the  forms  headed  **  damages  and  other  claims*' 
in  Appendix  (A),  Part  II.,  section  4,  it  will  be  seen  that  the  amount  of  the- 
claim  18  not  to  be  indorsed  where  the  claim  is  for  damages,  and  not  for  a 
debt.  The  expression  used  is,  *'The  plaintiff's  daim  is  for  damages," 
without  stating  the  amount.  The  difficulty  which  arose  in  cases  of  actiona 
for  breaches  of  conditions  in  bonds,  as  to  fixing  the  precise  amount  of  the 
daimy  regarded  as  in  the  nature  of  a  debt,t  cannot  arise  under  the  new 
gystem,  as  the  amount  of  the  daim  is  left  perfectiy  open,  while  the  nature 
of  tiie  daim  is  stated. 

•  Ferry  v.  Fatehetty  2  Dowl.,  667.    This  was  an  action  for  the  value  of 
S  stadc  of  hay,  and  also  for  damages  over  for  the  illegal  distraint  of  it. 
t  See  Sdwland  v.  Dakeyne,  2  Dowl.,  832 ;  Smart  v.  Lovett,  8  DowL,  34. 
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Where  the  defendant  {euIb  to  appear,  the  indorBement  npon  the  writ,     Order  XIL« 
although  not  what  is  technically  called  ''Special/'  takes  the  place  practi*        Bole  t> 

caUy  of  a  statement  of  claim.     See  Order  XIII.  of  these  Rules,  Eules  6 

and  6.    As  to  special  indorsements,  see  Bule  6  of  this  Order,  infra. 

Where  a  writ  has  not  heen  specially  indorsed,  it  would  seem  that  tlie 
provisions  of  Rule  19  of  the  l^g.  Gen.,  Hil.  T.,  1853,  requirmg  a  plaintiff 
to  furnish  **  particulars  of  his  claim"  in  cases  falling  under  Schedule  (B) 
of  the  Common  Law  Procedure  Act,  1862,  are  still  in  force,  notwith- 
standing the  indorsement  of  the  **  statement  of  claim  "  under  the  present 
Bule.  As  to  furnishing  **  particulars  of  claim,"  where  the  writ  is  spedally 
indorsed,  see  the  note  to  Rule  6  of  this  Order,  infra. 

Rule  2. 

In  the  indorsement  required  by  Order  II.,  Bule  1,  it 
shall  not  be  essential  to  set  forth  the  preqjse  ground  of 
complaint,  or  the  precise  remedy  or  relief  to  which  the 
plaintiff  considers  himself  entitled.  The  plaintiff  may,  by 
leave  of  the  Court  or  Judge,  amend  such  indorsement  so 
as  to  extend  it  to  any  other  cause  of  action,  or  any  additional 
remedy  or  relief. 

The  indorsement,  although  not  couched  in  *'  precise"  lang^ge,  giyes 
the  defendant  notice  of  the  general  nature  of  the  charge  which  the  plaintiff 
intends  to  bring  against  him,  and  gives  him  an  opportunity  of  availing 
himself  of  the  knowledge  so  acquired,  to  effectuate  a  settlement. 

The  amendment  sanctioned  by  Uiis  Rule,  may  extend  the  indorse- 
ment to  **  any  other  cause  of  action,**  or  any  "  additional  remedy 
or  relief."  Amendments  imder  section  20  of  the  Common  Law 
Procedure  Act,  1852,  only  applied  to  such  smaU  matters  as  altering 
the  date*  to  make  it  correspond  with  the  pracipe,  or  putting  in 
•the  christian  names  of  defendants,  f  It  is  questionable  whether  the 
Court  or  a  Judge  would  now  entertain  an  application  to  "  set  aside 
the  writ  as  irregular/'  imdcr  s.  20  of  the  Common  Law  Procedure  Act^ 
1852.  By  Rule  1 1  of  Order  XXVII. ,  *  *  the  Court  or  a  Judge  may,  at  any 
stage  of  the  proceedings,  allow  the  plaintiff  to  amend  the  writ  of  sum- 
mons in  such  manner  and  on  such  terms  as  may  be  just." 

An  order  of  a  Judge  would  seem  to  be  hardly  necessary  to  enable  a  plain- 
"tiff  to  amend  the  indorsement  of  a  writ  of  summons  not  yet  served.  On  an 
application,  however,  being  made  to  Mr.  Justice  Lush,  at  chambers,  for 
luB  direction  on  the  point,  his  lordship  "directed  the  applicant,"  it  appean, 
**  to  take  an  order."  J 

Li  the  case  of  Mathias  v.  Mathias,  Sir  George  Jessel,  M.R.,  overruled 
«n  objection  taken  by  the  Record  and  Writ  Clerk,  that  to  enable  him  to 
amend  the  writ,  after  leave  to  amend  it  had  been  given,  the  order 
must  have   been  formally  drawn  up.     Sir  George  Jessel  directed  the 

♦  Kirk  V.  Dollfy,  6  M.  A  W.,  636. 
t  Hutherford  v.  Jfetn,  2  Smith,  892. 
i  1  Charley's  Cases  (Chambers),  84» 
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Oftar  ni.)    Bnord  and  Writ  Ckatk  to  smend  the  inrit,  rxpm  pirodiicfion  of  the  Inrief 
Bolt  S.       in  tiie  cam,  indorted  by  Couneet  witii  the  rough  draft  of  the  order  Tiritiried 

by  tiie  Bef^rtrar.^ 

A  lady  oominenced  an  action  for  adnrinintaation  against  her  brother^ 
trifii  imom  ahe  'was  joint  legatee,  and  who,  being  aole  executor,  had 
aftfortaaed  a  lazge  part  of  the  tMBoti  for  nla  and  erpreaaed  (as  alleged) 
an  intention  of  leaving  the  coontry.  The  plaintiff  indorsed  upon  her 
-wiit  of  summons  a  dann  for  admimstration  only.  Before  servioe  of  the 
wxity  die  was  allowed  by  Yice-Chanoellor  Hall  on  an  «r  parte  appUoation 
to  amend  the  indorsement  of  the  writ,  to  as  to  extend  it  to  claims  (I) 
for  an  injunction  to  lestrain  the  defendant  from  receiying  the  proceeds  of 
the  sale,  and  (2)  for  a  receiver.  The  indorsement  of  the  writ  having  been 
80  amended,  the  Vice-chancellor  granted  an  interim  injunction,  f 


Hule  3. 

The  indorsement  of  claim  may  be  to  the  effect  of  soch 
of  the  Forms  in  Fart  II.  of  Appendix  (A)  hereto^  as  shall 
be  applicable  to  the  case,  or,  if  none  be  found  applicable, 
then  such  other  similarly  concise  form  as  the  nature  of  the 
case  may  require. 

It  will  be  seen  that  there  are  forms  suitable  for  actions  in  the  Chan- 
oery,{  Probate,}  Admiralty  ,{|  and  Common  Law  Divisions  If  of  the  High 
Oonrt. 

JRule  4. 

If  the  plaintiff  sues,  or  the  defendant  or  any  of  the 
defendants  is  sued  in  a  representative  capacity,  the  in- 
dorsement shall  show,  in  manner  appearing  by  the  state- 
ment in  Appendix  (A)  hereto,  Fart  H.,  sec.  YIII.,  or  by 
any  other  statement  to  the  like  effect,  in  what  capacity  the 
plaintiff  or  defendant  sues  or  is  sued. 

It  will  be  perceived  that  in  the  forms  referred  to  the  word  *'  as  "  is 
used  before  me  particular  word  expressing  tiie  '^capacity  "  in  which  the 


f^ 


♦  W.N.,  1876,  p.  214. 

t  CoUboume  v.  Colebaume,  1  Ch,  D^  690 ;  45  L.  J.  (Ch.),  749 ;  24 
W.  R.,  235. 

I  Section  1.  §  Secfion  5.  ||  Section  6. 

II  Sections  2,  4,  and  7.  Solicitors  are  to  diarge  and  bo  allowed  the 
11968  set  forth  in  the  column  headed  •*  Lower  Scale,"  in  the  Schedule  to 
Order  YI.  of  the  Rules  of  the  Supreme  Court  (Costs),  in  all  actions  for 
puxposes  to  which  any  of  the  fonns  of  indorsement  of  claim  on  writs  of 
summons  in  sections  2, 4  and  7,  or  otiMr  aunilar  Ibnni^  are  applicable. 
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puzty  Baes  or  is  sued.  Itwas  decided  that  if  a  iJatiniaff'  described  him- 
self thus,  '<  A  B  executor/'  he  might  decl&re  for  a  cause  of  action  accruing 
to  him  in  his  own  right,  but  that  if  he  described  himseU,  **  A  B  jem  executor  • 
of  C  D,"  he  could  only  declare  for  a  cause  of  action  accruing  to  him  in 
that  character.*  It  is  apprehended  that  the  present  Kule  wm  jfrevent  a 
plaintiff  from  issuing  a  writ  as  if  for  a  cause  of  action  accruing  to  himself 
m  his  own  right  ana  then  declaring  en  auUr  droity  a  mode  of  proceeding 
which  was  formerly  perfectly  legtd,  thoogh  hardly  fair  to  defendants.f 
Pefendants  have,  also,  a  right  to  know  in  what  capacity  they  themselves 
re  sued. 

Rule  5. 

In  Probate  actions  the  indorsements  shall  show  whether 
the  plaintiff  claims  as  creditor,  eaKeoulciE,  administrator, 
residuary  legatee^  legatee^  next  of  kin,  heir-at-law,  devisee, 
or  in  any  and  what  other  character.^ 

By  s.  100  of  the  principal  Act  (Interpretation  Clause),''  Brobate  Actions^' 
include  actions  and  other  matters  relating  to  the  grant  or  recall  of  probate 
or  of  letters  of  administration  other  than  common  form  business. 

By  the  effect  of  Order  I.,  Rule  1,  and  Order  II.,  Bole  I,  »upra^  all 
actions  which  formerly  wore  commenced  by  citation  or  otherwise  in 
the  Court  of  Probate  are  to  be  instituted  in  the  High  Court  by  an  ordinaoy 
writ  of  summons. 

For  the  forms  of  indorsement  in  Probate  actions,  see  section  h  of  Part  II. 
of  Appendix  (A.),  infra. 

Rule  6. 

In  all  actions  where  the  plaintiff  seeks  merely  to  recover 
a  debt  or  liquidated  demand  in  money  payable  by  the 
defendant,  with  or  without  interest,  arising  upon  a  contract^ 
express  or  implied,  as,  for  instance,  on  a  bill  of  exchange, 
promissory  note,  cheque,  or  other  simple  oontract  debt,  or 
on  a  bond  or  contract  under  seal  for  payment  of  a  liquidated 
amoimt  of  money,  or  on  a  statute  where  the  sum  sought  to 
be  recoyered  is  a  fixed  sum  of  money  or  in  the  nature  of  a 
debt,  or  on  a  guaranty,  whether  under  seal  or  not,  wiiere 
the  claim  agtdnst  the  principal  is  in  respect  of  such  debt  or 
liquidated  demand,  bill,  cheque,  or  notet,  or  on  a  trust,  the 
writ  of  sunmions  mat  be  specially  indonnd  with  the  partico* 

*  Anon,,  ExeetUor,  v.  Anon.,  1  Dowl.,  97. 

t  See  note  to  case  last  cited,  and  2  Sfcr^  U82  n.  (1),  Aikwortk  v.  Byall, 
1  B.  &  AdoL,  19  (misquoted  <<  Ald.^  1  Dowl.  98). 
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Order  UL,   lars  of  the  amount  sought  to  be  recovered,  after  giving 
credit  for  any  payment  or  set-off. 


This  Halo  is  a  re-enactment  of  Rule  7  of  the  Friucipal  Act,  which  is 
copied  from  s.  25  of  the  Common  Law  Procedure  Act,  1852,  the  words 
**  within  tho  jurisdiction "  being  omitted,  and  '* on  a  trust"  added. 

Forms  of  special  indorsements  under  this  Rule  will  be  found  in  Ap- 
pendix (A.)f  Part  II.,  section  7.  The  late  Mr.  Justice  Quain,  at  chambers, 
decided*  that  this  being  "a  very  special  remedy,"  there  could  be  no 
speciAl  indorsement,  under  the  present  Rule,  of  a  writ  served  before  this 
Act  commenced.  Mr.  Baron  Huddleston  and  Mr,  Justice  Lindley  sub- 
sequently decided,t  that  where  the  writ  was  issued  before,  but  renewed 
after,  the  commencement  of  this  Act  the  present  Rule  applies.]: 

See  Order  Xm.,  Rules  3  and  4,  infra,  as  to  signing:  linal  judgment  in 
case  of  non-appearance  when  the  writ  is  specially  indorsed  under  this 
section. 

The  adoption  of  the  Rule  is  optional,  but  its  advantages  are  obvious. 

As  to  calling  on  the  defendant  to  show  cause  why  the  plaintiff  should 
not  be  at  liberty  to  sign  findl  jud^ent,  when  tho  defendant  appears  on  a 
writ  specifdly  indors^  under  this  Rule,  see  Order  XIV.,  Rule  la,  infra. 
As  to  the  delivery  of  a  notice  to  the  defendant  that  tho  plaintiff's  claim  is 
Buch  as  appears  by  the  special  indorsement,  in  lieu  of  delivering  a  statement 
of  daim,  when  the  writ  is  specially  indorsed,  see  Order  XXI.,  Rule  4,  and 
Appendix  (B.),  Form  No.  3,  infra. 

The  adoption  of  the  principle  of  the  26th  section  of  the  Common  Law 
Ftocedure  Act,  1852,  was  recommended  by  the  Judicature  Commission : — { 

*'  In  all  cases  in  which  the  plaintiff  seeks  to  recover  a  money  demand, 
when  founded  upon  a  legal  or  equitable  right,  the  practice  established  by 
the  Common  Law  Procedure  Act,  1852,  should,  wo  think,  bo  adopted,  and 
the  writ  should  be  specially  indorsed  with  the  amount  Rought  to  be 
recovered,  and  in  default  of  appearance  the  plaintiff  should  be  allowed  to 
sign  ludgment  for  it  "—(as  to  which  see  Order  XIII.,  Rule  3). — "  Further, 
in  all  eases  in  which  a  special  indorsement  has  been  made  on  a  writ,  and  the 
defendant  has  appeal^,  the  plaintiff  should  be  entitled,  on  affidavit 
verifying  the  cause  of  action  and  swearing  that  in  his  belief  there  is  no 
defence,  to  take  out  a  summons  to  show  canto  why  he  should  not  be  at 
liberty  to  sign  judgment,  upon  which  summons  such  order  may  be  made 
as  the  justice  of  the  case  may  require"  (as  to  which  see  Order  XIV.) 

It  was  held  by  Mr.  Justice  Lush,  at  chambers,  ||  that  the  following  is  a 
special  indorsement  under  the  present  Rule: — '*The  plaintiff's  claim  is 
s36.  5s.,  for  balance  of  account  for  goods  sold.''  He  grounded  this 
decision  on  the  form  of  special  indorsement.  *'  for  balance  of  account  for 
butcher's  meat,"  contained  in  Appendix  (A),  Part  II.,  section  7.  "It 
could  not  be  intended,"  said  his  lordship,  **  that  a  list  of  items  extending, 
perhaps,  over  three  or  four  years,  should  be  endorsed  on  the  writ." 

Mr.  Justice  Quain,  in  the  case  of  Butterworth  v.  Tee  and  Wife,  at 
chambers,  expressed  a  doubt  as  to  whether  the  present  Rule  had  any 
application  to  an  action  in  which  it  was  sought  to  charge  the  wife's 
separate  estate,  on  a  guarantee  for  the  price  oi  goods  sold,  given  by  her 
in  respect  of  her  sepaiate  estate.lT 


*  1  Oharley's  Cases  (Chambers).  45,  46.  f  /&.,  49. 

X  lb,,  61,  56.  i  P.  11.       1  Ih.,  44.  ir  Ib„  50. 
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A  merely  formal  difference  (such  aa  the  misplacing  of  a  date)  between     Ordex:  ZIL, 
the  indorsement  on  a  writ  and  the  form  of  indorsement  given  in  App.  (A),       Rule  6. 

Part  II.,  section  7,  will  not  deprive  the  plaintiff  of  the  benefits  conferred 

upon  him  by  Order  XIV.  of  these  Hules,  infra.* 

As  to  the  privileges  enjoyed  by  a  defendant,  where  the  plaintiff  hafi 
specially  indorsed  hu  writ,  of  removing  the  action  from  a  District  fiegistry^ 
see  Order  XXXV.,  llule  11,  of  these  Rules,  infra. 

Where  the  plaintiff  claims  a  liquidated  sum  in  money,  he  ought,  as  a 
rule,  to  indorse  the  particulars  on  the  writ  of  summons,  so  as  to  avoid  the 
expense  of  separate  particulars.t 

At  first  it  was  thought  by  some  eminent  Judges,  that  special  indorse* 
ments  had  done  away  with  the  need  for  sepaxate  particulars  altogether 
where  there  was  a  debt  or  liquidated  demand  in  money.  This  was  the 
view  expressed  on  two  occasions}  (November  2nd  and  December  2nd,  1876) 
by  the  late  Mr.  Justice  Quain.  It  may  be  said  in  support  of  this  view» 
that  particulars  are  nowhere  mentioned  in  the  Supreme  Court  of  Judicature 
Acts,  except  in  connection  with,  and  as  included  m,  special  indorsements.} 
It  is  to  be  observed,  on  the  other  hand,  that  the  words  at  the  end  of 
the  2dth  section  of  the  Common  Law  Procedure  Act,  1852,  '*  the  indorse- 
ment shall  be  considered  as  particulars  of  demand,  and  no  further  or 
other  particulars  of  demand  need  be  delivered  unless  ordered  by  the  Court 
or  a  Judge,"  are  omitted  from  the  present  Bule.  The  question  was 
finally  set  at  rest  by  the  late  Mr.  Justice  Archibald,  on  January  29thy 
1876,  who  decided  that  the  power  to  order  particulars  has  not  been 
abolished.  Although  nolice  that  a  statement  of  claim  would  bo  required 
had  been  given  to  the  plaintiff,  and  a  statement  of  claim,  containing  fiill 
particulars,  was  ready  for  delivery,  Mr.  Justice  Archibald  ordered  par- 
ticulars to  bo  delivered,  in  an  action  for  money  lent,  before  delivery  of 
the  statement  of  claim.  **I  can  see,"  said  his  lordship,  **  great  con- 
venience in  allowing  particulars  before  the  statement  of  claim,  as  the 
defendant  may  withdraw,  and  costs  may  bo  8avcd."|| 

Mr.  Justice  Lush  ordered  particulars  of  the  defendant's  counterclaim 
of  damages  for  breach  of  contract,  in  an  action  for  goods  sold  and 
delivered,  although  it  was  alleged  by  the  defendants  that  the  counter- 
claim itself  contained  sufficient  jMuticulars.lT 

Eule  7. 

Wherever  the  plamtiflP*8  claim  is  for  a  debt  or  liqui- 
dated demand  only,  the  endorsement^  besides  stating  the 
nature  of  the  claim,  shall  state  the  amount  daim^  for 
debt,  or  in  respect  of  such  demand,  and  for  costs  respec- 
tively, and  shall  further  state^  that  upon  payment  thereof 

•  1  Charley's  Cases  (Chambers),  20 ;  per  Archibald,  J.,  reversing  the 
Blaster's  decision. 

t  Jb.f  36;  per  Lush,  J.  J  lb.,  36  and  36. 

4  Particulars  are  only  mentioned  twice,  i.e.,  in  the  present  Rule  and 
in  App.  (A),  Part  II.,  section  7,  which  contains  specimens  of  forms  of 
0pecisl  indorsements  imder  this  Rule. 

Ij  Barker  v.  Wood,  2  Charley's  Cases  (Chambers),  16. 

If  1  Charley's  Cases  (Chambers),  36,  76. 
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OitarXn.,    "wzibin.foiir  days  after  service^  or,  in  case  of  a  writ  not 
1_  for  aervioe  within  the  juiifldiction,  within  the  timeallowed 


for  appearance,  further  proceedings  will  be  stayed.  Suoh 
statement  may  be  in  the  Form  in  Appendix  (A)  hereto, 
Part  II.,  section  III.  The  defendant  may,  not¥ritihstand- 
ing  such  payment,  have  tiie  costs  taxed,  and  if  more  than 
one-sixth  shall  be  disallowed,  the  plaintift's  solicitor  shall 
pay  the  costs  of  taxation. 

Tbis  Rnlfiy  which  is  oompolKny,  is  taken  from  g.  8  of  the  Common  Lsw 
ftocednre  Act,  1862,  where  the  form  also  is  giren. 

Although  the  nature  of  the  plaintiff's  claim  is,  by  Rule  1,  tobeindoned 
iipon  the  writ  in  all  cases,  whether  it  be  for  a  debt  or  liquidated  demand 
or  for  damages,  yet  the  old  pactioe  with  zespect  to  a  stay  of  proceedbigt 
i^on  payment  within  four  days  is  preserved,  in  the  case  of  a  claim  lor 
a  debt  or  liquidated  demand  only.  The  dtiodk  upon  overcharging  imdor 
the  old  practice  has  also  been  preserved. 

Although  this  Rule  speaks  of  a  *'  debt  or  liquidated  demand,"  the  same 
ploase  as  used  in  the  preceding  Rule,  it  has  of  course  no  reference  to 
*' special'*  indorsements,  further  than  this,  that  all  specially  indorsed 
writs  must  contain  the  statements  prescribed  by  this  Ride  in  addition  to 
the  special  indorsement,  under  Rule  6,  of  "  the  particulars  of  the  amomt 
sought  to  be  recovered."  The  indorsement  under  this  Rule  is  not  necea- 
lary  where  the  plaintiff  claims  damages  or  damages  and  debt.* 

Bale  8. 

In  aU  cases  of  ordinary  aocount,  as,  for  instance,  in  the 
case  of  a  partnership  or  executorship  or  ordinary  trust 
accoimt,  where  the  plaintiff,  in  the  first  instance,  desires  to 
have  an  account  taken,  the  writ  of  summons  shall  be 
indorsed  with  a  claim  that  such  account  be  taken. 

This  Rule  is  a  re-enactment  of  the  first  part  of  Rule  8  of  the  Principal 
Act. 

See  Order  XY.,  t«»fr«,  as  to  making  an  order  for  the  account  claimed  in 
default  of  appearance  to  a  summons  indorsed  under  this  Rule. 

Tliis  Rule  IS  copied  almost  verbatim  from  the  First  Report  of  the  Judi- 
oatere  Oommission  f  :^ 

« In  like  manner,  in  cases  of  ordinary  aocount,  or  in  the  case  of  a 
partnership  or  executorship  or  ordinary  trust  account,  when  nothing 
more  is  required  in  the  first  instance  than  an  account,  the  writ  should  be 
specially  endorsed." 


•  ^inry  v.  PatekeU,  2  Bowl.,  6fi7.  See  eCbao  Jaeqttot  \\  Bourra^  &  W.  lb 
W.,  166,  and  Day's  Common  Law  Fkooedure  Acts,  p.  35,  as  to  tlie 
indorsement  requirisd  hy  Role  7. 

t  Pftgell. 
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OEDEE  IV.  *>??«?'•» 

Bnla  L 
IKDORSEHENT  OF  ADDKES6.  

Bute  I. 
The  solicitor  of  a  plaintiff  suing  by  a  solidtor  shaU 
indorse  upon  every  writ  of  sununons  and  notice  in  lieu  of 
service  of  a  writ  of  summonB  the  address  of  the  plaintifi^ 
and  also^  his  own  name  or  firm  or  place  of  business,  and 
also^  if  his  place  of  business  shidl  be  more  than  three  miles 
from  Temple  Bar,  another  proper  jdaoe,  to  be  called  his 
^address  for  service/'  which  shall  not  be  more  than  three 
miles  from  Temple  Bar,  where  writs,  notices,  petition% 
orders,  siunmonses,  warrants,  and  other  documents,  pro- 
ceedings and  written  communications  may  be  left  for  him. 
And  where  any  such  solicitor  is  only  agent  of  another 
solicitor,  he  shall  add  to  his  own  name  or  firm  and  place  of 
business  the  name  or  firm  and  place  of  business  of  the 
principal  solicitor. 

It  is  somewhat  singular  that  Temple  Bar  should  have  been  selected  as 
the  centre,  that  edifice  being  doomed  to  removal  or  destmetion.  Its 
proadmity  to  the  Masters'  and  the  Record  and  Writ  Clerk's  Offices  and 
to  the  New  Law  Conrts,  is  probably  the  reason  for  the  selection. 

Compare  with  this  Rule  section  6  of  the  Common  Law  Procedure  Act, 
1852,  for  the  earlier  part  of  which  it  is,  pro  tantOy  substituted.—"  Every 
writ  of  summons  shall  bo  indorsed  with  the  name  and  place  of  abode  of 
the  attorney  actually  suing  out  the  same,  and  in  case  such  attorney  shall 
not  be  an  attorney  of  the  Court  in  which  the  aame  is  sued  out,  then  also 
with  the  name  and  place  of  abode  of  the  attorney  of  such  Court  in  whose 
name  such  writ  shall  bo  taken  out ;  and  when  the  attorney  actually  suing 
oat  any  writ  shall  sue  out  the  same  as  agent  for  an  attorney  in  the  country, 
the  name  and  place  of  abode  of  such  attorney  in  the  country  shall  also  bo 
indoFBed  upon  the  writ/' 

One  of  the  effects  of  the  consolidation  of  the  Superior  Courts  of  Common 
Law  and  Equity  into  one  Supreme  Court  is  the  admission  of  attorneys  and 
solicitors  to  be  solicitors  of  the  Supreme  Court,  in  lieu  of  being  admitted 
attorneys  or  solicitors  of  any  one  or  more  of  the  Superior  Courts.  There- 
fare  the  contingency  contemplated  in  section  6  of  tiie  Common  Law  Pro- 
cedure Act,  1852,  of  "  the  attorney  actually  suing  out  the  writ "  not  being 
**an  attorney  of  the  Court  in  which  it  is  sued  out "  cannot  arise.  No 
proyiBion,  therefore,  is  made  in  this  Rule  for  any  such  contingency. 

It  was  decided  in  Engkheart  y.  J!yr^  that  where  the  writ  is  sued  out  by 
%Jkrm  of  attorneys  the  name  of  the  firm  should  be  indorsed.  The  present 
Alio  pitmdee  expressly  for  the  indorsement  of  the  name  of  the  firm  (if 

*  2  DowL,  146  ;  Hartley  r.  £odmkurat,  4  Dowl.,  748. 


380         SUPREME   COURT  OF  JUDICATUBB  ACT,    1876. 

Order  lY.,      any),  both  of  the  solicitor  suiiig  out  tho  wzit,  and  also  of  the 
Bnle  1.        any)  for  whom  he  is  agent. 

It  is  also  provided  that  *  *  the  solieiior  tuing  out  the  vrrit  shall  iniormt 

if  the  address  of  the  plaintiff**    This  is  new,  and  a  decided  im] 
a  defendant  heiiig  entitled  to  full  information  as  to  the  person  to 
may  addresH  himself  for  a  settlement  of  the  action  apiinst  him.*    Al 
cncc  to  the  form  of  writ  Gfivon  in  Schedule  (A)  to  uie  Common  Lsvi 
ccduro  Act,  No.  1,  will  tmow  that  no  space  is  left  for  the  addrecf  of  i 
plaintiff'  where  the  plaintiff  appears  by  attorney.      In  the  fozm 
Appendix  (A)  Fart  I.,  No.  1,  the  words  "  who  resides  at  *'  are 
alter  the  word  '*  phiintiff  *'  when  the  plaintiff  appears  by  attorney,  i 
blank  is  left  for  the  plaintiff's  address  after  the  word  ''at." 

It  will  be  seen  that  the  solicitor  is  to  indorse  his  own ' '  plaoe  of] 
on  his  writ.    This  is  an  improvement  on  " place  of  abo^"  whidi ; 
mean  his  private  residoncc.f 

Tho  provisions  respecting  an  "  address  for  service  "  are  foandai  i 
Reg.  Gen.,Hil.T.  1853,  Rule  165,  but  it  is  a  new  provision  that  the  1 
for  service  shall  be  indorsed  upon  tho  writ.    It  was  formerly  written i 
book  kept  at  the  Miister's  office,  but  the  copy  of  tho  writ  filed  thai ! 
future  will  contain  it. 

It  will  bo  perceived  that  nothing  is  said  about  the  addresi  d  OA 
dvfendant.  It  is  a]>prehended  that  the  provisions  of  Section  2  of  theOM 
mon  Law  Procedure  Act,  1852,  still  apply.  A  reference  to  theloial 
Appendix  (A),  Fail  I.,  No.  1,  will  show  that  the  same  wonis  as  ooearll 
the  form  given  in  Schedule  (A)  to  tho  Common  I^aw  Procedure  AcC|  Uf^ 
No.  1,  are  usikI,  in  respect  of  tho  defendant's  address:-— 

•*  To  C.L.  of  (  }  in  tho  county  of  (  )." 

It  is  provided  by  Order  XVI.  of  these  Rules,  Rule  9,  that  **  whcretbn 
aro  numei-oiiH  ^)artieH  having  tho  same  interest  in  one  action,  one  or  Bian 
of  such  ][)artie8  may  sue  on  behalf  of  all  parties  concerned.  In  the  cand 
Leathley  v.  MacAndniv  4"  Company ,  tho  plaintiff  sued  "  on  behalf  of  himF 
self  and  aJl  others  the  underuritirs  of  the  steamship  or  vessel  *  C'irf,'  still 
time  of  the  hss  in  the  year  1873."  Mr.  Baron  Uuddleston  revenedll 
chambers  the  decision  of  the  Master  that  tho  plaintiff  should  give  At 
names  and  addresses  of  the  persons  on  whoso  behalf  ho  was  niagi 
"  Thei-c  is  only  one  plaintiff,'*  said  his  lordship,  *'in  this  ease,  sndAii 
[name  and]  address  [have]  been  given ;  tho  other  i)crsons  mentiraied  a 
tho  title  are  not  plaintiffs.'  X 

Rule  2. 

A  plaintiff  suing  in  person  shall  indorse  upon  erei] 
writ  of  summons  and  notice  in  lieu  of  service  of  a  ^nit  d 
summons  his  place  of  residence  and  occupation,  and  aliOi 
if  his  place  of  residence  shall  be  more  than  three  xnibi 
from  Temple  Bar,  another  proper  place,  to  be  calkd  hi 


*  Day's  Common  Law  Proccduro  Acts,  4th  edit.  (1872),  pp.  32, 33. 

a.    o-  _  av  _  J  _.  1' i-  A\^ : _j  Ai-„ i_  It  ^  I  «     «.-j. 
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**  address  for  service,"  wluch  shall  not  be  more  than  three    Order  ijr., 

....               Bale  8. 
miles  from  Temple  Bar,  where  writs,  notices,  petitions,  

orders,  summonses,  warrants,  and  other  documents,  pro- 
ceedings, and  written  communications  may  be  left  for  him. 
[^The  above  two  rules  are  to  apply  to  all  cases  in  which 
the  writ  of  summons  is  issued  out  of  the  London  office^ 

or  out  of  a  District  Registry  where  the  defendant  has  the  option  of  entering 
an  appearance  either  in  the  District  Eegistrg  or  the  London  o^ioe,*2 

Compare  with  this  Rule  s.  6  of  the  Common  Law  Procedure  Act,  1852, 
for  the  latter  part  of  which  it  is,  pro  tanto,  substituted :  — "  In  case  no 
attorney  shall  be  employed  to  issue  the  writ,  then  it  shall  be  indorsed 
with  a  memorandum  expressing  that  the  same  has  been  sued  out  by  the 
pUuntiff  in  person,  mentioning  the  city,  town,  parish,  and  also  the 
name  of  the  hamlet,  street,  and  number  of  the  house  of  such  plaintiff's 
residence,  if  any  such  there  be." 

"  His  place  of  residence. "  A  reference  to  the  Form  No.  1  in  Appendix 
(A)  Part  I,  wUl  show  that  the  **  city,  town,  or  parish,  and  also  the  name 
of  the  street,  and  number  of  the  house  of  the  plaintiff's  residence  (if  any)  " 
must  bo  specifically  mentioned. 

The  provision  respecting  an  *'  address  for  service  *'  is  founded  on  Reg. 
Gen.,  Hil.  T.,  1853,  Rule  166,  but  it  is  a  new  provision  that  the 
'* address  for  service"  shall  be  inddrsed  on  the  writ  Formerly  it  was 
written  in  a  book  kept  at  the  Master's  office.     (See  the  note  to  Ride  1.) 

As  to  the  words  in  italics,  see  the  note  to  the  next  Rule. 

Bute  2a. 

Notwithstanding  anything  to  the  contrary  contained  in 
Order  IV.  of  "  The  Eules  of  the  Supreme  Court/'  Rules  1 
and  2  of  such  Order  shall  only  apply  where  the  writ  of 
summons  is  issued  out  of  the  London  Office. 

This  is  a  new  Rule  added  by  Rule  2  of  the  Rules  of  the  Supreme  Ck>urt, 
February,  1876.  This  Rule  repeals,  also,  by  implication,  the  latter  part 
of  the  direction  in  italics  appended  to  Rules  1  and  2  of  this  Order,  supra. 
Minute  provisions  for  the  indorsement  of  addresses  on  writs  issued  out 
of  District  Registries  will  be  found  in  Rule  3a  of  this  Order,  infra. 

Rule  3. 

In  all  other  eases  where  a  writ  of  summons  is  issued  out  of  a  District  Registry, 
it  shall  be  sufficient  for  the  solicitor  to  give  on  the  writ  the  address  of  tha 
plaintijfand  his  own  name  or  firm  and  his  place  of  business  within  the  district , 
or  for  the  plaintiff  if  he  sues  in  person,  to  give  on  the  writ  his  pUie9  of 
residence  atid  occupation,  and  if  his  place  of  residence  be  not  within  the  district, 
an  address  for  service  within  the  district, 

*  This  refers  to  cases  where  the  defendant  neither  resides  nor  caxxies 
on  bosiness  within  the  district.    Order  Y.,  Rule  2,  infra. 
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M»  ^M        Thii  Bxile  is  ammlled  br  the  Bules  of  the  Bonrtiiie  OourL  FefaravTt 
^«^^       1876,  Bale  3.  -k-  -,  j. 

As  to  District  Kesristries,  see  sections  60-66  of  the  Principal  Act, 
iupra,  and  Orders  XII.  and  XXXV.  of  these  Boles,  ittfrtL 

Ride  Za. 

Order  lY .,  Rule  3,  is  hereby  annulled^  and  the  following 
shall  stand  in  lieu  thereof: — 

In  all  oases  where  a  writ  of  summons  is  issued  out  of  a 
IMstrict  Begistrjy  the  solicitor  shall  give  on  the  writ  the 
address  of  the  plaintiff,  and  his  own  name  or  firm  and  his 
place  of  business,  which  shall,  if  his  place  of  business  be 
within  the  district  of  the  IL^istry,  be  an  '^  address  for 
service,"  and  if  such  place  be  not  within  the  district,  he 
diall  add  an  ^*  address  for  serrioe ''  within  the  district,  and 
where  the  defendant  does  not  reside  within  the  district,  he 
shall  add  a  further  ''  address  for  service/'  which  shall  not 
be  more  than  three  miles  from  Temple  Bar ;  and  where  the 
solicitor  issuing  the  writ  is  only  agent  of  another  solicitor, 
he  shall  add  to  his  own  name  or  firm  and  place  of  business 
the  name  or  firm  and  place  of  business  of  the  principal 
solicitor.    Where  the  plaintiff  sues  in  person,,  he  shall  give 
on  the  writ  his  place  of  residence  and  occupation,  which 
diall,  if  his  place  of  reodence  be  within  the  district,  be  an 
'^  address  for  service,"  and  if  such  place  be  not  within  the 
diitrict,  he  shall  add  an  '*  address  for  service  "  within  the 
district,  and,  where  the  defendant  does  not  reside  within 
the  district,  he  shall  add  a  further  '^  address  for  service," 
virhich  shall  not  be  more  than  three  miles  from  Temple 
Bar. 

This  is  a  new  Role  added  by  Rule  3  of  the  Roles  of  the  Soproiho  Court, 
Eebroarr,  1876. 

This  Role  is  parUj  copied  firom  Rolesl,  2  and  3  of  this  Order  and  partly 
new.  The  requirement  of  an  "address  for  service"  within  the  district 
where  the  plaintiff's  solicitor's  place  of  hosinoss  is  '*not  within  the 
district,"  is  new. 

The  necessity  for  "an  address  for  service/'  within  three  miles  of 
Temple  Bar,  depended  previonsly  on  the  "place  of  business"  of  tiie 
soHcitor  or  "place  of  residence"  of  the  plaintiff  being  more  than  three 
miles  from  Temple  Bar,  as  weU  as  npon  the  defendant  neither  residin^^ 
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nor  carrying  on  burinoas  within  the  district.     Seo  Rules  1  and  2  of  this     ^^  ?7*' 
Order,  and  the  italicised  note  thereto.    It  will  be  seen  that  the  present      *^*  *^ 
Bnle  provides  for  the  indorsement  of  two  **  addresses  for  service,"  where 
the  defendant  resides  out  of  the  district.    The  idea  of  two  **  addresses  for 
service  "  is  now.* 

ORDER  V. 

ISSUE   OF   WRITS   OF    SUMMONSBS. 

1.  Place  of  Issue. 

Eukl. 

In  any  action  other  than  a  Probate  action,  the  plaintiff, 
wherever  resident,  may  issoe  a  writ  of  sommons  out  of  the 
Registry  of  any  district. 

As  to  District  Kcgpstries  see  ss.  60-66  of  the  Principal  Act,  supra,  and 
Order  IV.,  Rule  3a,  supra^  and  Order  XII.,  Order  XXXV.,  and  Order 
LXI.,  Rule  4a,  infra. 

As  to  the  removal  of  the  action  by  the  defendant,  as  of  right,  see 
Order  XXXV.,  Rules  ll-U. 

"  Other  than  a  Probate  action."  On  the  principle,  **  &xpr$Mno  unim 
99t  exclusio  aUeriusj''^  those  words  were  successfully  relied  upon  in  the  case 
of  Offer  V.  liradnuniyf  as  shcvring  that  a  writ  of  summons  might  bo  issned 
out  of  a  District  Registry  in  an  action  iinder  the  Summary  Procedure  on 
Bills  of  Exchange  Act,  1855.1 

**  May  issue  out  of  the  Registry  of  any  district."  As  by  s.  21  of  this 
Act  "  all  methods  of  procedure "  in  force  at  the  commencement  of  the 
Act,  and  which  are  not  inconsistent  with  it,  *'  may  continue  to  be  used 
and  practised,"  the  issuing  of  writs  of  summons  in  London  is,  of  course, 
preserved.  The  issuing  of  writs  out  of  a  District  Registry  being,  on.  the 
other  hand,  new,  it  was  necessary  expressly  to  empower  plaintiffs  to  have 
recourse  to  this  new  "  method  of  procedure." 

The  present  Rule  should  be  read  with  s.  64  of  the  Principal  Act,  mpra* 
The  duty  is  cast  upon  District  Registrars  by  these  two  enactments  of 
issuing  writs,  **  when  thereunto  required"  by  "any  plaintiff,  whererer 
resident." 

Rule  2. 

In  all  cases  where  a  defendant  neither  resides  ncnr 
carries  on  business  within  the  district  out  of  the  Eegistry 
whereof  a  writ  of  summons  is  issued^  there  shall  be  a  state- 

*  In  view  of  this  new  Rule,  space  should  be  left  on  the  back  of  the  writ, 
whert  the  defendant  rendes  out  of  the  district,  for  <*  the  address  for  ser- 
vice" within  the  district,  and  the  "address  for  service"  in  London, 

t  1  C.  P.  D.,344;    45  L.  J.  (C.P.),  273;   34  L.  T.,  578;    24  W.  R., 
iOi;  2  Charley's  Cases  (Court),  132. 
'   ,  t  18  and  19  Vict  c.  67.    See  the  note  to  Order  n.,  Rule  6,  supra. 
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vdtrj.,     ment  on  the  face  of  tlie  writ  of  summons^  that  such  de- 

Riil6  8. 

fendant  may  cause  an  appearance  to  be  entered  at  his 

option  either  at  the  District  Registry  or  the  London  office^ 
or  a  statement  to  the  like  effect. 

This  Kulo  most  be  read  in  oonnectioxL  with  Order  XII.,  Bole  3,  xf*fra  : 
— **  If  aii7  defendant  neither  resides  nor  carries  on  business  in  the  dis* 
trict  he  may  appear  either  in  the  District  BegiHtry  or  in  London." 

In  the  case  of  Oger\.  Bradnumf  a  summons  was  taken  out  at  chambers 
calling  on  the  plaintiff  to  shew  cause  why  the  writ  of  summons  should 
not  be  set  aside,  because,  although  issued  out  of  the  District  Registry  at 
Manchester,  it  had  pot  on  the  fSa^ce  of  it  any  notice  pursuant  to  this  Role. 
The  Common  Pleas  Division  held  that  it  was  unnecessary  to  put  such  a 
notice  on  the  face  of  the  writ  of  summons  in  that  action,  because  it  was 
an  action  under  the  Nummary  Procedure  on  Bills  of  Exchange  Act,  18664 
By  the  combined  effect  of  that  Act  {  and  the  Supreme  Court  of  Judicatoie 
Acts  (I  leave  to  appear  must  be  obtained  from  the  District  Begistrar,^ 
where  the  writ  of  smnmons  is  issued  out  of  a  District  Registry.  "The 
form,"  said  Mr.  Justice  Lindley,  *^  in  no  way  could  mislead  the  defen* 
dant,  as  it  tells  him  that  he  must  get  leave  to  appear,  if  he  would  prevent 
Jadgment  against  him,  and  that  the  District  Begistry  is  the  proper  place 
for  him  to  apply  for  such  leave.*'  ''As  the  notice."  said  Mr.  Justice 
Archibald,  "  is  that  he  cannot  appear  at  all  without  leave,  it  would  be 
idle  to  add, '  If  leave  is  given,  you  may  appear  either  in  the  District 
Begistry  or  in  London*' " 

Bule  3. 

In  all  cases  where  a  defendant  resides  or  carries  on 
business  within  the  district,  and  a  writ  of  summons  is 
issued  out  of  the  District  Begistry,  there  shall  be  a  state- 
ment on  the  face  of  the  writ  of  summons**  that  the  de^ 
fendant  do  cause  an  appearance  to  be  entered  at  the  District 
Begistry,  or  to  the  like  effect. 

•  The  following  form  of  notice  is  in  use  :  "  The  defendant  mav 
appear  hereto  by  entering  an  appearance,  either  personally  or  by  his 
soUcitor,  either  at  the  District  Registry  Office  of  the  High 

Court  of  Justice  situate  at  ,  in  the  County  of  , 

or  at  the  office  of  the  Division  of  the  said  High  Court 

of  Justice  at  i 

.     t  1  C.  P.  D.,  844 ;   45  L.  J.  (C.  P.),  273 ;   84  L.  T.,  678 ;  24  W.  B^ 
404 ;  2  Charley's  Cases  (Court),  182. 

I  18  and  19  Vict.  c.  67.  §  S.  1.  ||  Order  II.,  Rule  6,  supra, 

V  The  defendant,  however,  might  have  applied  at  chambers  in  London 
for  leave  to  appear  there,  per  Brett,  J.  Order  XXXV.,  Rule  1,  See  also 
ZewU  V.  Kent,  L.  T.,  vol.  63,  p.  61. 

**  The  following  form  of  notice  is  in  use :  '*  A  defendant  ma^  appear 
hereto  by  entering  an  appearance,  either  personally  or  by  sohcitoTy  st 
the  District  Registry  Office  of  the  High  Court  of  Justice,  situate  at       J* 
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This  Rule  must  bo  read  in  connection  with  Order  XII.  of  these  Rules,      Order  Y., 
Bule  2,  infra  ;— '  *  If  any  defendant  to  a  writ  issued  in  a  District  Registry        Rule  8. 

x^sides  or  carries  on  business  within  the  District,  he  shall  appear  in  the  

District  Registry." 

This  does  not  preclude  the  defendant  from  removing  the  action,  as  of 
right,  after  appearance,  under  Rule  11  of  the  XXX Vth  Order. 

2.    Option  to  choose  Division  in  certain  cases. 

Rule  4. 

Subject  to  the  power  of  transfer,  every  person  by 
whom  any  cause  or  matter  may  be  commenced  in  the  High 
Court  of  Justice,  which  would  have  been  within  the  non- 
exclusive cognisance  of  the  High  Court  of  Admiralty  if 
the  said  Act  had  not  passed,  shall  assign  such  cause  or 
matter  to  any  one  of  the  Divisions  of  the  said  High  Court, 
including  the  Probate,  Divorce,  and  Admiralty  Division, 
as  he  may  think  fit,  by  marking  the  document  by  which 
tHe  same  is  commenced  with  the  name  of  the  Division,  and 
giving  notice  thereof  to  the  proper  officer  of  the  Court. 

If  so  marked  for  the  Chancery  Division^  the  same  shall  be  assigned  to  one  of 
t  he  Judges  of  such  Division  by  marking  the  same  with  the  name  of  such  of 
the  said  Judges  as  the  plaintiff  or  petitioner  (sttbject  to  such  power  of 
transfer)  may  think  Jit. 

•*  The  power  of  transfer."  See  section  36  of  the  Principal  Act,  supra ^ 
-and  Order  LI.,  Rules  1  and  2,  infra.  Section  34  of  the  Principal  Act 
disabled  plaintiffs  from  bringing  any  actions  in  the  Probate,  Divorce, 
;ind  Admiralty  Division,  except  such  as  were  within  its  exclusive  cognisance. 
This  was  cured  by  section  11,  subsection  (3),  which  provided,  that,  "  sub- 
ject to  Rules  of  Court,  a  person  commencing  any  cause  or  matter  shidlnot 
assign  the  same  to  the  Probate,  Divorce,  and  Admiralty  Division  unless 
he  would  have  been  entitled  to  commence  the  same  in  the  Court  of 
Probato  or  in  the  Court  for  Divorce  and  Matrimonial  Causes,  or  in  the 
High  Court  of  Admiralty,  if  this  Act  had  not  passed." 

**  Which  would  have  been  within  the  non-exclusive  cognisance "  is, 
it  is  apprehended,  a  crabbed  phrase  for  *' which  would  not  have  been 
within  the  exclusive  cognisance." 

Causes  common  to  the  High  Court  of  Admiralty  and  other  Courts, 
•.<».,  within  the  non-exclusive  jurisdiction  of  the  Court  of  Admiralty,  may, 
by  this  Rule,  be  assigned  to  any  one  of  the  Divisions  of  the  High  Court. 

See  Rule  9  of  the  present  Order,  as  to  the  manner  in  which  notice  to 
the"  proper  officer"  of  the  Court  is  to  be  given. 

"  Name  of  the  Judge."  See  the  Forms  2,  3,  and  4  in  Appendix  (0)  to 
this  Aoty  infra.  It  will  be  seen  that  a  space  is  left  for  the  name  of  the 
Tndge.    See  also  sections  33  and  42  of  the  Principal  Act,  et^a, 

25 
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Ozdtr  v.,         ^e  Maater  of  the  EoIIb  tnasfenvd  the  case  of  Eumphr^t  y.  Bdw^rdt^ 

Bnl«  4.       to  tha  Probata,  Divoroe,  and  Admizalty  Diyudon,  as  being  an  ordinary 

aotion   of  aalvage,  and  therefore  a  "  caose "  which  would  have  been 

*'  within  the  exelutive  cognisance  "  of  the  High  Court  of  Admiralty. 
The  oonoluding  words  of  tiiiis  Bole  are  sabitantially  repealed  by  Bale 

4a,  infra, 

Bute  4a. 
Sabject  to  the  power  of  transfer,  and  subjecp,  also,  to 

THE   POWER  OF   THE    LoRD  ChAKCELLOR,  BY  ORDER,  FROM 

TIME  TO  TIME  OTHERWISE  TO  DIRECT,  everj  cause  or  matter 
wliibh  shall  be  commenoed  in  the  Chancery  Division  of 
the  High  Court  shall  be  assigned  to  one  of  the  Judges 
thereof  by  marking  the  same  witii  the  name  of  such  of 
the  same  Judges  as  the  plaintiff  or  petitioner  may  in  his 
option  think  fit. 

Tbia  new  Bole  was  added  by  the  Bules  of  the  Supreme  Court,  June 
1877.  On  the  19th  of  June,  1877,  the  day  on  which  uiose  Bules  came  in 
force,  the  Lord  Chancellor  issued  an  order  imder  this  new  Bule  that ''  no 
cause  or  matter  shaU,  until  totiier  order,  be  assigned  to  Mr.  Justice  Fnr 
by  the  same  being  marked  by  the  plaintiff  or  p^tioner  with  his  name. ' 
(See,  also,  the  new  Bule  la  of  Order  U.) 

3.  Oenerally. 
Rule  5. 

Writs  of  summons  shall  be  prepared  by  the  plaintiff 
or  his  solicitor,  and  shall  be  written  or  printed,  or  partly 
written  and  partly  printed,  on  paper  of  the  same  descrip- 
tion as  hereby  directed  in  the  case  of  proceedings  directed 
to  be  printed. 

•*  The  writ,"  observes  Mr.  Day,t  *•  is  i$9ued  by  the  Court,  but  it  is  /wv- 
pared  by  the  plaintiff  or  his  attorney.*' 

<*  Written."  See  Order  XIX.  of  these  Rules,  Rule  5,  and  Bule  5a 
(Bules  of  the  Supreme  Court,  June,  1876,  Bule  9),  infra. 

"  Printed,'*  i.*.,  *'  in  pica  tjrpe  leaded."    Order  LVI.,  Bule  2,  infm, 

'*  Paper  of  the  same  descnptioii,"  t.^.  ''cream  wove  machine  curawing 
foolBcap  folio  paper,  19  lbs.  per  mill  ream,  or  thereabouts."  Order  LYI. , 
Bnle  2.  This  involves  the  abolition  of  parchment  writs.  The  practice  is 
horxowed  from  the  Court  of  Chancery.  By  the  Chancery  Amendment 
♦•^-••♦^■^■•••••"""^  1    •  ■    ■  •1111  ■ 

•  <»  4S  L.  J.  (Ch.),  112 ;  W.  N.,  1876,  p.  208 ;  1  Charley's  Cases  (Court),  81^ 
f  Common  Law  Procedure  Acts,  p.  81,  4tli  edit.  (1872). 
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Act,  1862,   it   was  proTided,   that    "the  practice  of  engrrowing  on      Ord«r  ▼., 
parchment  Bills  of  Complaint  or  daims  to  be  ffled  in  the  Court,  or  of      Bnle    6. 
filing  such  engrossment,  shall  be  discontinned ;  and  the  Clerks  of  Beoords  ■ 

and  Writs  of  the  said  Court  shall  receiye  and  file  a  printed  Bill  of  Com- 
plaint or  Claim,  in  lieu  of  an  engrossment  thereof,  in  like  manner  as  they 
now  receive  and  file  such  engrossment/' 

Euk6. 

Every  writ  of  summons  shall  be  sealed  by  the  proper 
officer,  and  shall  thereupon  be  deemed  to  be  issued. 

"  The  indorsements,"  says  Mr.  Day,*  when  stating  the  old  Common  Law 
practice,  **  being  made  on  the  writ,  it  must  be  seal^  at  the  office  of  the 
Court  from  which  it  is  issued."  See,  also,  s.  61  of  the  Principal  Act, 
supraf  and  8  and  9  Vict.  c.  113. 

As  to  the  "proper  officer,"  see  Order  TjXTTI.  of  those  Bules,  infra. 

Bute  7. 

The  plaintiff  or  his  solicitor  shall,  on  presenting  any 
writ  of  summons  for  sealing,  leave  with  the  officer  a  copy, 
written  or  printed,  oi:  partly  written  and  partly  printed, 
on  paper  of  the  description  aforesaid,  of  such  writ,  and  all 
the  indorsements  tliereon^  and  such  copy  shall  be  signed 
by  or  for  the  solicitor  leaving  the  same,  or  by  the  plaintiff 
himself  if  he  sues  in  person. 

"Written."  «*  Printed."  "  Paper  of  the  description  aforesaid-"  Seethe 
note  to  Eule  5  of  this  Order,  aupra,  and  the  references  there  given. 

''Ail  the  indorsements  thereon."  See  Orders  II.,  III.,  and  lY.,  st^ra^ 
and  Appendix  (A,)  Part  11.,  mfrtt. 

No  mention  is  made  of  a  prmeipe  in  this  or  the  following  Rules.  By 
Order  XLII.,  Rule  10,  it  is  provided  that  *'  No  writ  of  execution  shaU  be 
issued  without  a  pracipey  The  pracip$  was  left  with  the  officer,t  who 
filed  it  and  entered  full  particulars  of  it  in  a  book  kept  for  the  purpose.^ 
Instead  of  the  pracipe,  the  plaintiff,  or  his  solicitor,  is  to  leave  a  copy 
of  the  writ,  which  is  to  be  filed.  §    (See  the  next  section.) 

The  filing  of  a  copy  of  a  writ,  and  of  **  all  the  indorsements  thereon," 
seems  to  be  borrowed  from  the  practice  of  the  Court  of  Chancery  of  filing 
a  copy  of  the  Bill.  ||  It  was  provided  by  Order  VIII,  Rule  1 ,  of  the  Consoli- 
dated Orders  of  the  Court  of  Chancery  that  no  Bill  should  be  filed  xmleflB 
it  was  signed  by  Coimsel.  A  Bill  did  not  require  to  be  signed  by  the 
plaintiff  or  his  s^tomey.f    It  will  be  seen  from  tho  form  oipreeeip^  that 

*  Common  Law  Procedure  Acts,  p.  31,  4th  edit.  (1872.) 
t  See  Archbold^s  Practice,  p.  198. 

X  Archbold's  Forms,  p.  42,  n.  (a.)  }  See  Archbold,  uhi  iupra. 

II  See  15  &  16  Vict.  c.  t*6.  ss.  1,  4  :  Order  VIII,  Rule  3,  and  Order  IX, 
Rule  4,  of  the  Consolidated  Orders  of  the  Court  of  Chancery, 
IT  Ayckboum*s  Chancery  Practice,  p.  12. 
*•  Archbold's  Practice,  p.  42. 
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Order  Y.,     it  was  signed  by  the  pUintiff's  attorney  or  by  the  plmintiffhimieU^i 

Bule  7.       sued  in  person.    The  present  Roles  provide  that  the  copy  of  the  vntl 

in  lieu  of  the  praeipet  shall  be  similarly  signed. 


Eule  8. 

The  officer  receiving  such  copy  shall  file  the 
and  an  entry  of  the  filing  thereof  shall  be  made  in  a 
to  be  called  "The  Cause  Book/'  which  is  to  be  kept 
the  manner  in  which  Cause  Books  have  heretofore  beenl 
by  the  Clerks  of  Records   and  Writs  in  the  Coozt 
Chancery,  and  the  action  shall  be  distinguished  hj 
date  of  the  year,  a  letter,  and  a  nimibery  in  the  maxuMrj 
which  causes  are  now  distinguished  in  such  last-mentic 
Cause  Books. 

8cc  the  Consolidated  General  Orders  of  the  Court  of  Chancery, 
I.,  Rules  47,  48.  49  and  60. 

Tho  prcs«?nt  Rule  oflfects  a  considerable  change  in  the  practioe  of 
Superior  Courts  of  Common  Law.  Prior  to  the  1st  of  Novembf>r,  lS7l|i 
commencement  of  tho  action  was  noted  up  in  one  book  in  the  de( 
name,  and  the  appearance  to  tho  action  in  another,  alBO  in  the  dc 
name,  in  the  aimplcBt  possible  form.  To  the  f»reater  number  of 
no  appcanmco  was  entered  at  all,  tho  mere  serving:  of  the  writ  being  i 
cient  to  bring  the  defendant  to  terms.  Out  of  17,348  actions  m  tt 
Court  of  Common  Picas  in  1874,  appearances  were  entered  only  in  M^ 
Tho  ^'  writ  book  "  contained  nothing  but  the  names  of  the  defandantiM 
of  the  plaintiff  and  his  attorney.  The  appearance  book  contained  vA 
tho  names  of  tho  defendant,  of  the  plaintiff  and  of  ths  defendn 
attorney.  The  Common  I-aw  officers  now  incorporate  the  appcaitnee  ■ 
tho  same  book  in  which  the  commencement  of  the  action  is  reoorded. 

Tbe  Clerks  of  Recor<is  and  Writs  in  Chancery  perform  aU  such  dntMil 
were  formerly  performed  by  tho  six  clerks,  sworn  derks,  andwuttal 
clerks,  as  officers  of  tho  Court  of  Chancery.*  Amon^^  thoir  dntiM  «■ 
tho  filing  of  all  Bills,  answers,  and  other  pleadings,  and  the  ffloi 
of  appoarances.f 

AU  suits  and  proceedings  in  Chancery  are  divided  amoDgA  ft 
Clerks  of  Records  and  Writs  according  to  the  letters  of  the  pIiiBtiff 
or  first  plaintiffs  surname,  and  all  subsequent  proceedings,  biDsof xffiK 
or  supplement,  for  example,  are  filed  under  tho  same  name,  althoo^tti 
plaintiffs  or  first  plaintiffs  surname  in  the  subsequent  proceediagiaiF 
not  be  tho  same  as  in  the  original  8uit.t 


*  Consolidated  General  Ordera  of  the  Court  of  Chanoerr,  Orftr  T- 

(VI.),  66 
t  Ibid. 
J  Veal's  Practice,  6. 
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into  lo  Uuso, 

Kumo  of  Cause. 

Nmho  of  Judge. 

r3.  0.  41. 

Jones  e.  Smith. 

V.  C.  Malini. 

tualC 


under  the  name  of  tho  plaintiff  (or  flnt  riaiatiff)  in 


Older.    The  entries 


I  of  parchinent. 
Bcthod  of  "  Glini 


"filing"  the  pleadings  in  the  fiecord  and  Writ  Chnks* 
I  very  ample.  'Hie  Tariont  dociunenta  are  laid,  in  chTonoloBiMl 
me  upon  the  top  of  the  other.  Formerif  the  dociunents  ware 
d,''  i.t.,  itrung  upon  a  hook  passed  through  the  ends  of  the  ptirah- 
nt  this  was,  <n  coarse,  discontinued,  when  parchment  ceased  to  bo 
ad.  The  little  pile  of  documents  in  each  cause  is  secured  b;  a 
1  itrkp  fastened  with  a  buckle,  which  is  eamlr  undone  when  an 
■tion  of  anj  document  becomes  Decc«tary,  llie  little  pHes  thus 
1  are  pUc«d  airefully  away  in  their  appropriate  pigeon  hole*.* 
•  ttoMn's  Bench  and  Exchequer  Divisions  the  Caasa  Book  ii  con- 
ihe  entry  of  writs  and  appeuTKnces,  which  are,  atto,  however, 
in  Hpaiate  books,  under  Uie  old  system,  in  the  Queen's  Bend. 
Bicheqner  Division  of  tho  Csueo  Book  i»  kept  thua : — 
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The  "Cause  Book"  ib  thus  an  exhauatiTe  rammary  of  the  pro- 
•ceedings  in  the  cause  from  beginning  to  end,  with  this  qualification,  that 
the  decree  or  order  pronounced  in  the  cause  is  not  set  out  at  length  or 
«veB  attempted  to  be  summarised.  The  date  only  of  the  decree  or  order 
is  inserted,  supplemented  by  a  reference  to  the  Registrars'  Books.  The 
Registrars'  Books  are  filled  up  at  the  Renstrars'  Office  and  sent  OTer, 
as  soon  as  filled  up,  to  the  Record  and  Writ  Clerks*  Office  to  be  kept 
there. 

The  Record  and  Writ  Clerks  keep  books  in  the  nature  of  Indioes  to  the 
Chancery  causes.    The  following  is  the  form  of  entry : — 


Ord«r  T., 
Elites. 


Reference  to  Cause. 

Name  of  Cause. 

Name  of  Judge. 

1873.  0.  41. 

Jones  V,  Smith. 

V.  C.  Malins, 

The  entry  is  under  the  name  of  the  plaintiff  (or  first  plaintifif)  in 
alphabetical  order.  The  entries  are,  at  first,  made  in  paper  books ;  but, 
•at  the  end  of  three  weeks  the  entries  are  transferred  to  very  durable 
volumes  of  parchment. 

The  method  of  *'  filing  '*  the  pleadings  in  the  Record  and  Writ  Qerks' 
Office  is  very  simple.  The  various  documents  are  laid,  in  chronological 
order,  one  upon  the  top  of  the  other.  Formerly  the  documents  were 
*'  hooked,"  i.e.,  stnmg  upon  a  hook  passed  through  the  ends  of  the  pardi- 
ment,  but  this  was,  of  course,  discontinued,  when  parchment  ceased  to  bo 
employed.  The  little  pile  of  documents  in  each  cause  is  secured  by  a 
leathern  strap  fastened  with  a  buckle,  which  is  easily  undone  when  an 
examination  of  any  document  becomes  necessary.  The  little  piles  thus 
strapped  are  placed  carefully  away  in  their  appropriate  pigeon  holes.* 

In  the  Queen's  Bench  and  Exchequer  Divisions  the  Cause  Book  is  con- 
fined to  the  entry  of  writs  and  appearances,  which  are,  altOy  however, 
entered  in  separate  books,  under  the  old  system,  in  the  Queen's  Bench. 
In  the  Exchequer  Division  of  the  Cause  Book  is  kept  thus : — 


187 

No. 


Date 

of 

Writ. 


Plaintiff". 


PlaintiTs 
Solicitor. 


Defendant. 


Defendant's 
Solicitor. 


Date  of 
Appearance. 


The  Queen's  Bench  Cause  Book  is,  so  far,  identical,  but  contains 
4tdditional  particulars,  as  follows : — 


Defendant 
appears  as 


Date. 


To  whom. 


Solicitors. 


Date  of 
Appearance. 


♦  The  writer  is  indebted  to  Mr.  Ward,  the  Record  and  Writ  Clerk,  for 
an  opportunity  of  inspecting  the  method  of  filing  proceedings  and  keeping 
Cause-Books  in  the  Chancery  Division ;  and  to  Mr.  Hodgson,  Chief  Qm 
to  the  Masters  of  the  Common  Pleas  Division,  for  the  form  of  the  Common 
Pleas  Cause-Book. 
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_   ,    «  Order  ▼., 

Bule  8a.  Bulete. 

The  following  words  are  hereby  added  to  the  end  of 
Order  V.,  Rule  8,  of  the  Rules  of  die  Supreme  Court : — 

And  when  such  action  shall  be  commenced  in  a  Dis- 
trict Registry,  it  shall  be  further  distinguished  by  the 
name  of  such  Registry.* 

This  is  a  new  Kale  added  by  the  3rd  Rale  of  the  Bales  of  the  Supreme 
Coort,  June,  1876. 

Euk  9. 

Notice  to  the  proper  officer  of  the  assignment  of  an 
action  to  any  Division  of  the  Court  imder  section  11  of  the 
Supreme  Court  of  Judicature  Act,  1875,  or  under  Rule  4 
of  this  Order,  shall  be  sufficiently  given  by  leaving  with 
him  the  copy  of  the  writ  of  summons. 

By  section  11  of  this  Act,  "  subject  to  any  Bules  of  Court,  and  to  the 
provisions  of  the  Principal  Act  and  this  Act,  and  to  the  power  of  trans- 
fer, every  person  by  whom  any  cause  whatever  may  be  commenced  in  the 
High  Court  of  Justice,  shall  assign  such  cause  or  matter  to  one  of  the 
Divisions  of  the  said  High  Court,  as  he  may  think  fit,  by  marking  the 
document  by  which  the  same  is  commenced  with  the  name  of  such 
Division  and  giving  notice  thereof  to  the  proper  officer  of  the  Courts 

*'The  proper  officer'*  is  defined  by  Order  LXIU.  of  those  Bules 
(Interpretation  Clause),  infra. 

See  also  Kule  4  of  this  Order,  tuprat  as  to  notice  to  the  *'  proper  officer  ** 
of  the  assignment  to  any  Division  of  causes  *'  within  the  non-exdnsive 
cognisance  of  the  High  Court  of  Admiralty." 

4.  In  particular  Actions. 
Rule  10. 

The  issue  of  a  writ  of  simimons  in  Probate  actions 
shall  be  preceded  by  the  filing  of  an  affidavit  made  by  the 
plaintiff  or  one  of  the  plaintiffs  in  verification  of  the  in- 
dorsement on  the  writ. 

The  writ  is  now  substituted  for  the  **  citation,"  Order  I.,  Rule  1.  It 
cannot  issue  from  a  District  Registry,  Order  Y.,  Rule  1. 

*  The  name  of  the  District  Registry  is  now  placed  after  that  of  the 
Division  of  the  High  Court,  to  which  the  action  belongs,  thus ; — 

*'  High  Coiirt  of  Justice : 
"  Division : 

^  District  Registry.' 
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Oidtr  91,         ''  Probate  Actions  "  include  "  actions  and  other  matters  relating  to  the 
BaIb  10        grant  or  recall  of  probate  or  ol  leittect  of  administration  other  than 

■ common  form  business.* 

The  present  Bule  is  founded  on  Rule  68  of  the  Rules  of  1862  ofthe  Oourt 
of  Probate : — *'  No  citation  is  to  issue  under  seal  of  the  Court,  until  an 
af&davit  in  verification  of  the  averments  it  contains  has  been  filed  in  the 
Bagistxy.'t    This  is  called  ''  an  affidavit  to  lead  the  citation." 

Rule  11. 

In  Admiralty  actions  in  rem  no  writ  of  tummom  $haU  iatue  until  an 
t(jfUmUby  ih§  plaintiff  or  hia  ag$nt  has  b&mJUtd^  and  th$  following  pro- 
vttions  complied  with : 

(a)  The  affidavit  shall  state  the  name  and  descrip- 
tion of  the  party  on  whose  behalf  the  action  is  insti- 
tuted, the  nature  of  the  claim,  the  name  and  nature 
of  the  property  to  be  arrested,  and  that  the  claim  has 
not  been  satisfied. 

(()  In  an  action  of  wages  the  affidavit  shall  state 
the  national  character  of  the  vessel  proceeded  against ; 
and  if  against  a  foreign  vessel,  that  notice  of  the 
institution  of  the  action  has  been  given  to  the  Consul 
of  the  State  to  which  the  vessel  belongs,  if  there  be 
one  resident  in  London  [a  copy  of  the  notice  shall  be 
annexed  to  the  affidavit^] 

(c)  In  an  action  of  bottomry  the  bottomry  bond, 
and  if  in  a  foreign  language  also  a  notarial  translation 
thereof,  shall  be  produced  for  the  inspection  and 
perusal  of  the  Registrar,  and  a  copy  of  the  bond,  or 
of  the  translation  thereof,  certified  to  be  correct,  shall 
be  annexed  to  the  affidavit. 

(d)  In  an  action  of  distribution  of  salvage  the 
affidavit  shall  state  the  amount  of  salvage  money 
awarded  or  agreed  to  be  accepted,  and  the  name, 
address,  and  description  of  the  party  holding  the  same. 

(e)  The  Court  or  Judge  may  in  any  case,  if  he 
think  fit,  allow  the  writ  of  summons  to  issue  although 

*  Order  LXm.  (Interpretation  Clause),  infra. 

^  QoeJntke  Goods  of  Chamisrlain,  36  L.  J.  (P.  and  M.),  63. 
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the  affidavit  may  not  contain  all  the  required  particu-    0*^  ▼•« 

lars.    In  a  wages  cause  he  may  also  waive  the  service r- 

of  the  notice^  and  in  a  cause  of  bottomry  the  produc- 
tion of  the  bond. 

The  introductory  words  of  this  Ride  are  annxdled.  For  the  words  sub- 
stituted for  them,  see  Rule  lib  of  this  Order,  infra. 

Subsection  (a)  is  copied  from  Rule  9  of  the  Rules  of  the  High  Court  d 
Admiralty,  made  in  pursuance  of  the  3  and  4  Vict  cc.  66  and  66,  and  17 
and  18  Vict.  c.  78. 

Subpcction  (3)  is  copied  &om  Rule  10  of  the  same  Rules,  which,  how- 
ever, applies  to  *'  a  cause  of  necessaries,"  as  well  as  *'  a  cause  of  wages." 
The  words  in  large  italics  at  the  end  of  this  sub-section  were  part  of  the 
Rule  in  the  original  Rules  of  Ck>urt  of  1874,  bdng  connected  with  it  by 
the  word  **  and." 

Subsection  {c)  is  copied  verbatim  from  Rule  11  of  the  Rules  of  the  High 
Court  of  Admiralty. 

As  to  subsection  (e/),  see  the  remarks  in  Williams  and  Bruce's  Admi- 
ralty Practice,  p.  128  (edit.  1869). 

Subsection  [e)  is  copied  from  Rule  13  of  the  same  Rules,  '*the  Ck>urt 
or  Judge,"  being  substituted  for  "the  Registrar."  The  Rules  in  the 
original  applies  to  a  warrant  to  arrest  the  property  proceeded  against ;  in 
the  present  rule  they  are  made  applicable  to  the  writ  of  summons. 

RvAe   11a. 

The  Jir$t  paragraph  of  BuU  W  of  Order  V.  of  the  Bulee  of  the  Supreme 
Court  ie  hereby  annulled,  and  the  following  shall  stand  in  lieu  thereof: 

In  Admiralty  actions  in  rem  a  warrant  for  the  arrest  of  property,  accord' 
ing  to  the  Form  (B)^  in  the  Appendix  to  these  Ruies,  may  be  issued  at  the 
instance  either  of  the  plaintiff  or  of  the  defendant  at  any  time  after  the  writ 
of  summons  has  issued^  but  no  warrant  of  arrest  shall  be  issued  except  from 
the  Principal  Registry  in  Londwi,  and  until  an  affidavit  by  the  party  or  hie 
agent  has  beenjiledf  and  the  following  provisions  complied  with. 

This  new  Rule,  annulling  the  introductory  words  of  the  last  Rule,  was 
added  by  Rule  3  of  the  Rules  of  the  Supreme  Court,  December,  1876.  It 
has  itself,  with  the  form  (No.  4b,  infra),  been  annulled  by  the  next  Rule, 
which,  however,  re-affirms  its  provisions,  with  the  omission  merely  of  the 
words  **  except  from  the  Prinapal  Registry  in  London,  and." 

Buk  lib. 

Bule  3  of  the  Eules  of  the  Supreme  Court,  December, 
1876,  is  hereby  annulled,  and  the  following  Bule  sub- 
stituted ; — 

The  first  paragraph  of  Rule  11  of  Order  V.  of  the  Eules 
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MTub'     ^^  *^®  Supreme  Court  is  hereby  annulled,  and  the  follow- 

'■—  ing  shall  stand  in  lieu  thereof : — 

In  Admiralty  actions  in  rem  a  warrant  for  the  arrest  of 
property  according  to  the  Form  (A)  in  the  Appendix  to 
these  Rules  may  be  issued  at  the  instance  either  of  the 
plaintiff  or  of  the  defendant  at  any  time  after  the  writ  of 
summons  has  issued,  but  no  warrant  of  arrest  shall  be 
issued  until  an  affidavit  by  the  party  or  his  agent  has  been 
filed,  and  the  following  proyisions  complied  with. 

This  new  Kale  was  added  by  Bale  4  of  the  Bales  of  the  Sapreme 
Coort,  February,  1876.  The  only  difference  between  this  Bole  and  the 
last  Bole  is  the  omission  of  the  words  **  except  from  the  Principal  Beg^istry 
in  London  and,"  before  the  word,  **  until  ;*'  some  words  are  added,  also, 
to  the  form  (Form  No.  4c,  infra). 

This  Bale  must  be  read  in  connection  with  Order  II.,  Bales  7  and  7a, 
Mupra,  The  form  of  Admiralty  Writ,  prescribed  by  Order  II.,  Bule  7, 
combined  in  one  a  warrant  of  arrest  and  a  writ  of  summons ;  and  the 
introductory  portion  of  Bale  1 1  of  the  present  Order  originally  required, 
therefore,  that  the  affidavit  should  precede  the  issuing  of  the  writ,  with  a 
view  to  carrying  out  the  proWous  practice  of  the  High  Court  of  Admi- 
ralty,  that  an  **  affidavit  to  lead  the  warrant,"  should  precede  the  issuing 
of  l^e  warrant.  The  '*  affidavit  to  lead  the  warrant "  however,  though 
filed  before  the  issuing  of  the  warrant,  was  not  filed  till  after  the  com> 
mencement  of  the  cause  in  rem  by  the  *'  praeipe  to  institute."*  Order  II., 
Bule  7a,  and  the  present  Bule,  break  up  the  form  of  writ  given  by  Order 
n.,  Bule  7,  and  Appendix  (A),  Part  I.,  Form  No.  4,  into  its  component 
parts,  separating  the  writ  of  summons  for  the  commencement  of  the  action 
from  the  warrant  of  arrest,  and  making  the  issuing  of  the  writ  of  sum- 
mons precede  the  warrant  of  arrest.f  Consequently,  tho  old  practice  of 
filing  an  *'  affidavit  to  lead  the  warrant  **  c^ter  the  commencement  of 
the  cause  in  rem,  but  before  the  i«miTig  of  the  warrant,  is,  mutatii 
mutandis,  restored. 

Rule  12. 

Iff  when  any  property  it  under  arrest  in  Admiralty,  a  second  or  subsequent 
action  is  instituted  against  the  same  property,  a  solicitor  in  such  second 
action  may,  subject  to  the  preceding  rules,  take  out  a  writ  of  summons  in  rem 
and  cause  a  caveat  against  the  release  of  the  property  to  be  entered  in  the 
Caveat  Belease  Book  hereinafter  mentioned. 

Any  person  may  commence  a  seoond  or  subsequent  suit  to  enforce  any 
claim  he  may  have  against  the  property  proceeded  against  in  an  action  in 

*  "  The  proctor  may,  on  filing  a  precipe  and  an  affidavit,  take  out  a 
warrant  for  the  arrest."  Bule  8  of  the  Bules  of  the  High  Court  of 
Admiralty,  1859. 

t  The  citation  of  the  parties  interested,  which  was,  formerly,  a  part  of 
the  warrant  of  arrest,  now  precedes  it,  being  contained  in  the  writ  of 
Busunons. 
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,  tiie  Court  of  Admiralty.     He  may,  until  his  rights  can  be  adjudi- 
,«poa,  prevent  the  release  of  the  property  under  arrest. 

it  Bule  has  been  annulled  by  Knle  12a,  the  effect  of  which  is,  * 

appear,  to  restore  Rule  16  of  the  Rules  of  the  High  Court  of 

/,♦  which  is  as  follows : — "  If,  when  any  property  is  under  arrest 

Goort,  a  second  or  subsequent  cause  is  instituted  against  the  same 

r,  it  shall  not  be  necessary  to  take  out  a  second  warrant  for  the 

arrest  thereof ;  but  the  proctor  in  such  second  or  subsequent  cause 

D  filing  in  the  Registry  a  praeipe  and  affidavit,  take  out  a  citation 

and  oanse  a  cavec^  against  the  release  of  the  property  to  be  entered 

« Ckvcat  Release  Book.'  '* 

Bule  12a. 
ler  v.,  Rule  12,  of  the  Rules  of  the  Supreme  Court, 
)by  annulled. 

new  Rale  was  added  by  Rule  4  of  the  Rules  of  the  Supreme  Court, 

r,  1876. 
probable  effect  of  it  is  stated  under  Rule  12,  supra. 


Ordar  Y., 

BnleU. 


ORDER  VI. 

CONCUBRENT  WRITS. 

Rule  1. 

plaintiff  in  any  action  may,  at  the  time  of  or  at 
time  during  twelve  months  after  the  issuing  of  the 
[inal  writ  of  summons,  issue  one  or  more  concurrent 
or  writs,  each  concurrent  writ  to  bear  teste  of  the 
le  day  as  the  original  writ,  and  to  be  marked'  with  a 
bearing  the  word  "concurrent,"  and  the  date  of 
timing  the  concurrent  writ ;  and  such  seal  shall  be  im- 
'-jmsed  upon  the  writ  by  the  proper  officer:  Provided 
^jfanys,  that  such  concurrent  writ  or  writs  shall  only  be  in 
^.iKte  for  the  period  during  which  the  original  writ;  in  such 
'  tction  shall  be  in  force. 

TWe  ''months"  are  calendar  months.    Order  LVIl.,  Rule  1,  »»A«- 
8se(asto  the  reason  for  selecting  *<  twelve  months"^,  Order  VIII., 

'..    ■del, which  extends  the  time  durmg  which  a  writ  oi  summons  shall 

>'■    "Willi  in  force  from  six  months  f  to  twelve. 


\ 


*  See  sections  18  and  21  of  this  Act,  and  the  italicised  note  at  the  head 
^  ft*  present  Schedule,  tuprs.  See  sJso  and  compare  The  **  Polt/mtdc,'* 
IJ.I).,  121;  84  L,  T.,367;  24  W.  R.,  256,  decided  on  Order  XIII., 
wJe  10,  mfr0. 

t  Six  months  waa  previously  fixed  by  the  G.  L.  Froc.  Act,  1852,  s.  11. 
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Order  TL,         This  Rule  is  copied  from  section  9  of  the  Commoa  Law 
Eule  1.        1852,  *'  twelve  months"  beim^  sabstituted  for  six. 

The  form  of  the  writ  and  indorsements  will  he  the  same  as  tlut< 

original  writ  and  indorsements,  except  that  the  ofScer  most  be 
to  seal  the  writ  with  a  seal  **  bearing  the  word '  ooncarrent'  on  it' 
concurrent  writ  must  now  be  issued  within  twelve  months  from  flie 
issuing  of  the  orig^inal  writ,*  but  it  may  be  renewed  under  Order 
infra. 

The  offirrr,  it  is  suggested,  should  make  an  indorsement  on  tbe  ( 
the  original  writ  filed  by  him,  of  the  fojcX  of  the  issoing  of  the 
writ.f 

In  addition  to  the  ordinary  case  of  there  being  two  or  three  d< 
concurrent  writs  arc  useful,  and,  indeed,  often  necessary,  when  it  is 
known  in  which  of  differont  places  the  defendant  is  likely  to  be  nsi* 
or  when  it  is  doubtful  whether  he  is  at  home  or  abroad. 

The  Courts  listvo  no  power  to  enable  a  plaintiff  to  iasoe  a 
writ  with  one  which  has  been  renewed  and  then  lost,  although  the  i 
cation  is  made  during  the  currency  of  the  renewed  writ.     "We 
said  Mr.  Justice  Blackburn,  ''issue  a  concurrent  writ  with  ona 
does  not  exist."  {  j 

j 

Ruk  2. 

A  writ  for  service  within  the  jurisdicticm  may  t 
issued  and  marked  as  a  conciLrrent  writ  with  one  fii 
service^  or  whereof  notice^  in  lieu  of  service,  is  to  be  giia 
out  of  the  jurisdiction ;  and  a  writ  for  service^  or  when! 
notice,  in  lieu  of  service,  is  to  be  given  out  of  the  juririiD 
tion  may  bo  issued  and  marked  as  a  concurrent  writ  wifl 
one  for  service  witliin  the  jurisdiction. 

This  Rule  is  copied  verbatim  from  section  22  of  the  Common  Law  Pio- 
codurc  Act,  1852,  with  the  addition  of  the  words,  ''  or  whereof  notia, 
in  lieu  of  siTvict',  is  to  he  i^ivcn,*'  which  seems  to  have  been  aoddefltal^ 
omitted  from  that  section. 

As  to  notice  in  lieu  of  service,  see  s.  19  of  the  Common  Law  ProeedM 
Act,  1862,  and  Appendix  (A),  Part  I.,  Nos.  2  and  3,  infra. 

In  Beildington  v.  Ihddington^^  which  was  a  testamentaxy  suit  in  the  P^ 
bate  I)i\'ision,  a  writ  of  suuuucms  for  service  within  the  jurisdictian  Ml 
issued  against  the  next  of  kiii  of  the  deceased.  One  of  the  next  of  kia, 
who  herself  resided  within  the  jurisdiction,  was  married  to  a  YfoA 
subject,  resident  in  Franco,  who  was  made  a  defendant  to  tbeRiit.  Lwn 
was  given  by  Sir  James  Ilanncn  to  the  plaintifEs  to  issue 


•  See  and  compare  Coks  v.  Shcrrard,  11  Ex.,  4 

t  By  analogy  to  the  indorsing  of  the  pracipe  for  the  original  wzitfikiL 
See  Archbold*s  Practice,  p.  55. 

X  Dalies  T,  Garland,  1  Q.  B.  P.,  250 ;  45  L.  J.(Q.B.),  137;  MLT-p 
727*  24  W.  R.   252. 

{  '45  L.  J.  (P.  D.  and  A.),  44  :  34  L.  T.,  366 ;  24  W.  R.,  348. 
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writ  of  smmnons  for  service  oat  of  the  juriadictioii,  and  to  aenre  notioe  Order  71., 
of  such  concuiTeiit  wzit  on  the  foreigner,  in  conformitj  with  8.  19  of  the       Sole  f. 

Common  Law  Procedure  Act,  1862,  and  the  present  Rule.  


OEDER  VII. 

DISCLOSURES   BY  SOLICITOBS   AND   PLAINTIFFS. 

Bulel. 

Every  solicitor  whose  name  shall  be  endorsed  on  any 
writ  of  summons  shall,  on  demand  in  writing  made  by  or 
on  behalf  of  any  defendant  who  has  been  served  there- 
with or  has  appeared  thereto,  declare  forthwith  whether 
snch  writ  has  been  issued  by  him  or  with  his  authority  or 
privity ;  and  if  such  solicitor  shall  declare  that  the  writ 
was  not  issued  by  him  or  with  his  authority  or  privity^ 
all  proceedings  upon  the  same  shall  be  stayed,  and  no 
further  proceedings  shall  be  taken  thereupon  without  leave 
of  the  Court  or  a  Judge. 

This  Rule  is  copied  firom  s.  7  of  the  Common  Law  Procedure  Act, 
1852,  with  the  usual  addition  of  the  words,  ''who  has  been  served  there- 
with, and  who  has  appeared  thereto,"  after  the  word  **  defendant.'* 

The  defendant,  upon  making  an  affidavit  of  the  facts,  can  obtain  an 
order  from  a  Master  to  stay  the  proceedings. 

Rule  2. 

When  a  writ  is  sued  out  by  partners*  in  the  name  of 
their  firm,  the  plaintiffs  or  their  solicitors  shall,  on  de- 
mand in  writing  by  or  on  behalf  of  any  defendant,  declare 
forthwith  the  names  and  places  of  residence  of  all  the 
persons  constituting  the  firm.  And  if  the  plaintiffs  or  their 
solicitors  shall  fail  to  comply  with  such  demand,  all  pro- 
ceedings in  the  action  may,  upon  an  application  for  that 
purpose,  be  stayed  upon  such  terms  as  the  Court  or  a 
Judge  may  direct.    And  when  the  names  of  the  partners 


*  See,  further,  as  to  partners,  Order  III.,  Rule  8,  supra;  Order  IX., 
Rule  6  and  Rule  6a ;  Order  XII.,  Rule  12;  Order  XV. ;  OMer  XVI., 
Bnle  10a;  Order  XIX.,  Rule  11 ;  and  Order  XLIL,  Role  8,  infra. 
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Order  YiL,   axe  SO  declared,  the  action  shall  proceed  in  thesame: 
'. —  and  the  same  consequences  in  all  respects  shall 


if  they  had  been   named  as  the  plaintifEs  in  the 
But  all  proceedings  shall,  nevertheless,  contmiie  in 
name  of  the  firm. 

By  Order  XVI.,  Rule  10,  "  any  two  or  more  persons  claiming  or  1 
liable  as  co-partners  may  sue  or  be  snod  in  the  name  of  their  : 
firms  ;'*  and  any  party  to  an  action  may  in  inch  case  apply  by 
to  a  Judge  for  a  statement  of  the  names  of  the  persons  who  si 
I>artncrs  m  any  such  firm,  to  be  f  umishod  in  such  manner  and  Terifial( 
oath  or  otherwise,  as  the  Judg^  may  direct." 

Tlie  present  Rule  and  the  latter  port  of  Order  XVI.,  Bole  10,  i 
to  some  extent,  to  overlap  each  other,  but  the  distinctxons  between! 
are  that  (1)  the  present  Rule  enables  defendants  to  obtain  disdosnn 
plaintiffs  or  plaintiffs*  solicitors  ;  Order  XVI.,  Role  10,  enables  say ' 
to  the  action  to  obtain  disclosure  from  plaintiffs  or  defendants.    (Stj 
present  Rule  confers  on  defendants  an  absolute  right  to  dpmanil 
closure,  to  be  enforced  by  a  stay  of  proceedings,  in  de&nlt  of  di 
Order  XVI.,  Rule  10,  enables  any  party  to  the  action  to  appiji! 
monF  to  a  Judge  for  disclosure ;  of  course  the  Judge  may 
sanction  the  disclosure.     But  disclosure  of  the  names  of  pazteeis 
the  name  of  their  firm  can  only  be  desired  for  the  pozpoie  of 
Judgment  and  issuing  execution  in  default  of  appearance,  as  by 
XII.  of  these  Rules,  Rule  12.  '*  where  partners  are  sued  in  the  a 
thfir  firm  they  must  appear  individually,  in  their  own  names." 


ORDER  VIII. 

RENEWAL    OF    WRIT. 

Bule  1. 

No  original  writ  of  summons  shall  be  in  force  for  mow 
than  twelve  months*  from  the  day  of  the  date  thereofy  in- 
cluding the  day  of  such  date ;  but  if  any  defendant  theram 
named  shall  not  liavc  been  served  therewith,  the  plimtif 
may,  before  the  expiration  of  the  twelve  month%  apply 
to  a  Judge,  or  the  District  Registrar,  for  leave  to  renew  die 
writ ;  and  the  Judge  or  Registrar,  if  satisfied  that  reason- 
able efforts  have  been  made  to  serve  such  defendant,  or  for 
other  good  reason,  may  order  that  the  original  or  concnneat 
writ  of  summons  be  renewed  for  six  months  from  the  lUte 


<*  Months"  moan  calendar  months,  Order  LYir.,  Bile  1,  ii^h 
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of  such  renewal,*  and  so  from  time  to  time  during  the  ^^^  ym»i 

currency  of  the  renewed  writ.     And  the  writ  shall  in  such '^=^'  - 

case  be  renewed  by  being  marked  with  a  seal  bearing  the 
date  of  the  day,  month,  and  year  of  such  renewal ;  such 
seal  to  be  provided  and  kept  for  that  purpose  at  the  proper 
office,  and  to  be  impressed  upon  the  writ  by  the  proper 
officer,  upon  delivery  to  him  by  the  plaintiff  or  his  solici- 
tor of  a  memorandum  in  Form  No.  5  in  Appendix  (A), 
Part  I. ;  and  a  writ  of  summons  so  renewed  shall  remain  in 
force  and  be  available  to  prevent  the  operation  of  any 
statute  whereby  the  time  for  the  commencement  of  the 
action  may  be  limited,  and  for  all  other  purposes,  from 
the  date  of  the  issuing  of  the  original  writ  of  summons. 

This  Rule  is  founded  upon  s.  1 1  of  the  Ck>xnmon  Law  Procedure  Act, 
1852,  but  the  provisions  of  that  section  have  been  considerably  modified. 
See  Order  VI.,  Rule  1. 

A  writ  of  summons  under  s.  1 1  of  the  Common  Law  Procedure  Act, 
1852,  WHS  only  in  force  for  six  months  from  the  day  of  its  date.  This  Rule 
says  that  twelve  **  months  from  the  date  thereof*  shall  be  the  maximum 
time  during  which  it  shall  remain  in  force,  t  A  check,  on  the  other 
hand,  is  put  upon  the  renewal  of  writs  as  of  course.  The  ceremony 
of  an  application  on  affidaWt  (setting  out  that  efforts  have  been  made  to 
serve  the  original  writ)  to  a  Judge,  Master  or  District  Registrar,  is  inter- 
posed. The  application  is  ex  parte. %  Instead  of  the  plaintiff  delivering  to 
the  proper  oflicer§  a  praecipe  in  such  form  as  was  required  to  bo  delivered 
for  obtaining  an  alias  writ,  ho  is  to  deliver  to  him  a  memorandum  in 
Form  No.  5,  in  Part  I.,  Appendix  (A),  infra.  The  writ  will  be  re-sealed 
with  a  *' renewal"  seal,  when  this  "renewal"  memorandimi  has  been 
delivered.  The  renewed  writ  will,  as  heretofore,  itself  require  renewal 
if  the  defendant  is  not  8er\*ed  within  six  calendar  months  from  the  date 
of  renewal. 


The  "  N.B."  to  the  Forms  of  Writ  ^ven  in  Appendix  (A),  Part  I.,  is 
defective,  and  requires  tho^ words,  "within  six  calendar  months,'*  to  be 
inserted  after  "  renewed.** 

The  Rule,  it  is  Baid,f  applies  only  to  writs  issued  under  the  Supremo 
C^ourt  of  Judicature  Acts.     An  application  was  made  on  November  6th, 

*  The  twelve  months  during  which  the  renewed  writ  continues  in 
force  are  to  be  reckoned  inclusive  of  the  day  of  renewal.  Anon,,  1  H.  and 
C,  664. 

t  See  -So  Jones,  Eyre  v.  Cox,  46  L.  J.  (Ch.),  316.  The  date  is  that  of 
the  issue  of  the  writ,  not  of  its  amendment. 

X  Coe*s  Practice  of  the  Judges*  Chambers,  45. 

§  Ajb  to  the  "  proper  officer,"  see  Order  LXIII.  of  these  Rules,  infra. 

1)  See  Day's  Common  Law  Procedure  Acts,  p.  38. 

^  Coe'a  Practice  of  the  Judges*  Chambers,  47. 
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Ofte  Vniaf  1876,  at  ohambexs,  for  an  order  to  renew  a  writ  iisiied  in  1874,  and  duly 
^^^  *•       renewed  at  intervala  of  aixmonthe.    Mr.  Justice  Lush  declined  to  make 
'—'■"'■■■■■■'""  an  order.* 

In  the  case  of  Daviet  y.  OarUtnd  f  the  Queen's  Bench  Division  refused 
to  allow  the  renewal  of  a  writ  of  sununons  which  had  been  renewed  pre- 
Tioualy  to  the  Ist  of  November,  1875,  on  the  groimd  that,  although  the 
application  was  made  within  six  months  from  the  renewal,  the  original 
-wnk  had,  since  the  renewal,  been  lost.  A  verified  copy  of  the  original 
writ  cannot  be  sealed  with  the  renewal  seal.  The  renewal  seal  must  be 
impressed  on  the  original  writ  itself. 

"  Before  the  expiration  of  the  twelve  months."  Jessel,  M.  H.,  ordered 
a  writ  of  summons  to  be  renewed,  although  the  twelve  moxiths  had  expired 
before  he  was  applied  to.J 

Ruk  2. 

The  production  of  a  writ  of  summons  purporting  to 
Ibe  marked  with  the  seal  of  the  Courts  showing  the  same 
to  have  been  renewed  in  manner  aforesaid  shall  be  suffi- 
cient evidence  of  its  having  been  so  renewed^  and  of  the 
commencement  of  the  action  as  of  the  first  date  of  such 
renewed  writ  for  all  purposes. 

This  Rule  is  copied  verbatim  from  s.  1 3  of  the  Common  Law  Procedure 
-Act,  1862.    The  defendant  is  at  liberty  to  rebut  the  evidence  afforded  by 
the  production  of  the  writ,  so  that  the  words,  "jwtm4  faeie^**  must  bo 
^considered  as  inserted  after  the  word  "  sufficient." § 

OEDEE  IX. 

Servicb  of  Writ. 

1.  Mode  of  Service. 

Rule  I. 

No  service  of  writ  shall  be  required  when  the  defendant, 

by  his  solicitor,  agrees  to  accept  service,  and  enters  an 

appearance. 

This  Rule  is  a  re-enactment  of  Rule  4  of  the  Principal  Act. 

*  1  Charley's  Cases  (Chambers),  37. 

t  1  Q.  B.  D.,  260 ;  46  L.  J.  (Q.B.),  137 ;  33  L.T.,  727 ;  24  W.  R.,  252. 

X  Be  Jonetj  Effre  v.  Omt,  46  L.  J.  (Ch.),  316. 

i  Day's  Common  Law  Procedure  Acts,  citing  BarraeUmgh  v.  Oremhough, 
L.  R.,  2  Q.  B.,  6W,  and  FUtm  v.  Cox,  16  L.  T.,  397,  Q.  B.,  E.  T., 
1S67. 


WLmUSB  OF  00U9T.  403 

^  nde,  thflie  ii  no  equitaleat  ior  peonKmal  Btnrioet  except  an    Order  IX., 
by  a  Mlkaior  to  appear.*    By  Keg.  Gea.,  HiL  T.,  1863,       MaaUl. 
If  a  toficitor  not  entering  an  appearance  in  puisuanoe  of  his  under-  ■ 

jf  is  liable  to  an  attachment.  That  rule  is  now  Order  XIL, 
li  of  this  Schedule.  See  Jteob  v.  M^nap,f  Morris  v.  JamaX 
followinf^  is  the  form  of  undertaking  given  by  Mr.  Chitty,§  as 
'  indorsed  in  this  case  on  the  writ  of  summons : — ^^^  I  undertake  to 
for  the  within-named  defendant,  according  to  the  exigency  of  the 
writ.    A.  A.    The  day  of  ,  187  ."    The  form 

avit  for  obtaining  the  attachment  may  be  framed  upon  those  given 
rUr.  Chitty,  Book  Xn.||  of  his  "Forms." 

Rule  2. 

When  service  is  required^  the  writ  shall,  wherevei  it  is 
■ncticable,  be  served  in  the  manner  in  which  personal 
pmee  is  now  made,  but  if  it  be  made  to  appear  to  the 
Bburt  or  to  a  Judge  that  the  plaintiff  is  from  any  cause 
fenable  to  effect  prompt  personal  service,  the  Court  or  Judge 
iMymake  such  order  for  substituted  or  other  service,  or  for 
Vie  substitution  of  notice  for  service,  as  may  seem  just. 

This  Bule  is  a  ro-enactment  of  Bule  5  of  the  Principal  Act. 

See  Order  X.,  as  to  the  necessity  for  an  affidavit  in  support  of  an 
infifiation  for  an  order  for  "  substituted  or  other  service,"  or  *'  for  the 
fliititution  of  notice  for  service  "  under  this  Bule. 

"The  manner  in  which  i>er8onal  service  is  now  made.'*  The  question 
ifteQier  personal  service  has  been  effected  must,  in  any  particular  in- 
tece,  depc^nd  upon  its  pecidiar  facts.  H  It  is  not  necessary  to  leave  the 
ttw*  of  the  writ  in  the  actual  corporal  possession  of  the  defendant,**  for, 
VMther  the  process  server  touches  him  and  puts  it  in  his  hand  is  imma- 
teiaL  Personal  service  may  be  where  you  see  a  person  and  bring  the 
fmxm  to  his  notice  ;tt  and  if,  after  your  informing  the  defendant  of  the 
Mkore  of  the  process,  and  tendering  him  the  copy,  he  refuses  to  receive  it, 
Aa  placing  it  on  his  person,^^  or  throwing  it  down  in  his  presence,}^ 
vddU  be  sufficient  service. 

fiabsfcituted  sendee  was  constantly  permitted  in  the  practice  of  the 
Qtanit  of  Chancery,  where  the  question  of  what  is  siifficient  service 
acM  more  frequently  than  at  Common  Law,  on  accoimt  of  the 
■■giber  of  defendants  to  every  suit.     The  principle  upon  which  that 

^Wt  acted  in  directing  aubatitutcd  service  is  clearly  enunciated  by 

Iftd  Cnnworth  in  the  case  of  S^pe  v.  iZ^o^«.||||     His  lordship  there 

•Bty's  Common  Law  Procedure  Acts,  p.41;  Chitty's  Forms,  p.  69,  n.  (a), 
t  L.  J.,  2  Q.  B.,  93  t  6  Dowl.,  614. 

*  Ponu  of  Practical  Proceedings,  p.  59.  ||  lb,,  p.  884.    See  p.  25. 

'  SttiK  V.  WhiUy  2  D.  &  L.,  40,    **Diffbi/  v.  Thompson,  I  Dowl.,  363. 
tt  TkiiyuoH  V.  Fhetup,  1  Dowl.,  441. 

M  V.  Vincent,  7  D.  &  R.,  233. 

^  per  Paterson,  J.,  1  Dowl.,  443.    , 
^  De  G.  M.  &  G.  828,  affirming  S.  C,  19  Beav.,  267. 
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Oricr  IZ.      ohaerved  that  where  there  ib  an  agent  in  this  country  managing  the  afiairs 
Bnle  2.  *     ^'  ^  defendant  who  is  abroad,  and  regfolarly  communicating  upon  his 

'       affiiinr,  or  where  he  has  an  agent  here  specially  managing  the  psirticnlBr 

matter  involved  in  the  suit,  the  Court  has  felt  that  it  might  safely  allow 
service  upon  the  agent  to  he  deemed  good  service  abroad,  because  the  in- 
ference was  irresistible,  that  service  so  made  was  service  on  a  person 
either  impliedly  authorised  to  accept  that  particular  service,  or  who  would 
certainly  communicate  the  process  so  served  to  the  party  who  was  not  in 
this  country  to  receive  it  himself.  The  object  of  all  service  was,  of 
course,  only  to  give  notice  to  the  party  on  whom  it  was  made ;  so  that  he 
might  be  made  aware  of  and  able  to  resist  that  which  was  sought  against 
him,  and  when  that  had  been  substantiaUy  done,  so  that  the  Court  might 
feel  perfectly  confident  that  service  had  reached  him,  everything  had  been 
done  that  was  required. 

For  the  former  practice  at  Common  Law,  sec  s.  17  of  the  Common  Law 
Procedure  Act,  1862. 

There  have  been  several  decisions  both  at  Judges'  chambers  and  in 
Court  on  the  various  expressions  contained  in  this  Kule,  which  it  wHl 
now  be  convenient  to  notice. 

"  If  it  be  made  to  appear  to  the  Court  or  a  Judge."  Leave  for  substi- 
tuted service,  is  necessary,  where  personal  service  cannot  be  effected.* 

"  Substituted  service.'*  If  a  solicitor  who  has  acted  for  A.  B.  is 
in  the  habit  of  calling  at  the  club  of  A.  B.  for  the  letters  of  A.  B., 
substituted  service  on  the  solicitor  will  (if  A.  B.  cannot  be  found)  be 
sufficicnt.f 

An  order  was  made  at  chambers  for  substituted  service  on  the  managing 
clerk  of  a  defendant  who  was  in  India.:( 

Substituted  service  upon  a  collector  of  rents  of  leasehold  houses,  who 
was  the  defendant  in  an  action  to  recover  possession  of  the  houses, 
and  who  had  absconded  and  conld  not  be  found,  was  directed  by  Vice- 
(-liancellor  Hall  to  be  effected  by  leaving  U  copy  of  the  wTit  at  each  of  the 
houses,  and  by  inserting  advertisements  in  the  London  Gazette  and  Tihun. 
The  Yice-Chancellor  intimated  that  the  ordinary'  eight  days'  interval 
would  run  from  the  service  of  the  copy  of  the  writ  and  the  issue  of  th<j 
advertisements,  whichever  was  latest  in  point  of  time.§ 

Mr.  Justice  Quain  decided,  at  chambers,  that  where  substituted  ser- 
vice is  ordered  under  the  Summary  Pioceduro  on  Bills  of  Exchange  Act, 
1 856,  the  time  limited  for  appearance  runs  from  the  time  at  which  the 
order'takes  effect. ||  This  decision,  in  wliich  it  was  taken  for  granted  that 
Hubstituted  service  could  be  effected  under  the  Bills  of  Exchange  Act,  was 
not  cited  in  the  able  argimient  of  Air.  K.  Henn  C-ollins,  in  the  case  of 
PolloeJe  v.  Campbell,  in  which  the  Exchequer  Division  held  that  the  plaintiff, 
in  an  action  brought  under  the  Summary  Procedure  on  Billw  of  Exchange 
Act,  1866,  cannot  obtain  an  order  for  substituted  8er\'ice  under  this  Kule.^ 
(See  Order  II.,  Rule  C,  and  the  note  thereto,  tupra,) 


•  1  Charley's  Cases  (Chambers),  37. 
t  Ibid.,  38. 

X  Armitage  v.  FUzicilliamy  1  Charley's  Cases  (Chambers),  39. 
§  Craiu  V.  Jullion,  2  Ch.  D.,  220 ;  24  W.  R.,  691. 
i)  Johmon  v.  Moffat^  1  Charley's  Cases  (Chambers),  3S. 
nr  Folloeky,  Campbell^  1  Ex.  D.,  60 ;  46  L.  J.  (Ex.),   199;  84  L.  T., 
360;  24  W.  R.,  320  ;  2  Charley's  Cases  (Court),  191. 
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An  action  was  brought  against  **  the  Governor  and  Gorerment  of  the     Order  IX., 
Colony  of  New  Zealand,"  to  recover  damages  for  the  alleged  breach  of  an       Bnle  2, 

emigration  contract,  expressed  to  be  made  between  the  Queen,  on  behalf 

of  the  Colony  of  New  Zealand,  of  the  first  part,  the  Agent-General  in 
England  for  the  Government  of  the  Colony,  of  the  second  part,  and  the 
plaintiffs,  who  were  shipowners,  of  Hamburgh,  of  the  thinl  part.  The 
Divisional  Court  of  the  Common  Pleas  Division  (Coleridge,  O.  J.,  and 
Archibald,  J.)  made  an  order  for  substituted  service  of  the  writ  of  sum- 
mons on  a  London  solicitor,  who  acted  as  solicitor  for  the  Gk)vemment  of 
the  Colony  of  New  Zealand  in  England.  The  Court  of  Appeal  rescinded 
the  order.  *♦  There  must  bo  some  person  or  persons  or  body  coroorate," 
said  James,  L.  J.,  **  on  whom  there  could  be  original  service.  There  is 
no  person  or  persons  or  body  corporate  in  England  or  Now  Zealand  called 
the  Governor  and  Government  of  New  Zealand ;  and,  therefore,  there 
could  be  no  original  service  of  the  writ,  either  in  England  or  in  New 
Zealand."  "  It  is  perfectly  well  known,"  said  Mellish,  L.  J.,  **  that,  with 
regard  to  contracts  entered  into  in  the  name  of  the  Queen,  there  is  no 
remedy  except  by  petition  of  right."* 

It  is  contniry  to  the  comity  of  nations  to  allow  substituted  service  on 
the  ambassador  of  a  foreign  State,  f 

Substituted  service  cannot  be  ordered  of  a  notice  of  application  for  a 
writ  of  attachment  J 

*'  Or  other  service."  Service  of  a  writ  of  summons,  together  with  notice 
of  motion,  where  the  defendant  appeared  to  be  avoiding  personal  service, 
was  ordered  to  be  efifccted  by  the  document  being  left  at  his  dwelling-house, 
copies  being  at  the  same  time  left  at  hij3  place  of  business,  and  addressed 
to  him  by  post  at  both  places.} 

It  will  be  perceived  that  the  present  Rule  speaks  of  the  **  substitution  of 
notice  for  sJTvico "  where  "the  plaintiff  is  unable  to  effect  prompt  per- 
sonal service."  This  does  not  apply  to  the  case  of  a  defendant  resident 
within  the  Jurisdiction,  who  has  absconded  and  whose  present  address  is 
unknown.  V'ice-Chancellor  Hall,  in  such  a  case,||  ordered  that  service  of 
the  writ  of  summons  should  bo  effected  by  leaving  a  copy  of  the  writ  at 
the  ofiSce  wliere  the  defendant's  business  was,  in  his  absence,  being  carried 
on,  and  at  the  lodgings  last  occupied  by  him  before  he  absconded ;  also,  b^ 
inserting  advertisements  in  the  London  Gazette  and  in  the  Times,  His 
lordship  refused  to  make  any  order  varying  the  usual  eight  days  fixed  by 
the  writ  for  a  defendant's  appearance.  The  defendant  did  not  appear. 
The  Vice-( -hancellor  then  ordered  that  service  of  the  notice  of  motion  for 
judgment  should  be  effected  in  the  same  manner  as  the  service  of  the  writ 
of  summons.^ 

In  the  case  of  Rafael  v.  Ottffley**  which  Vice-Chancellor  Hall  decided  a 


•  Shman  v.  The  Gov:rnor  and  Government  of  New  Zealand^  1  C.  P. 
D.,  663  ;  46  L.  J.  (C.  P.),  185 ;  36  L.  T.,  454  ;  26  W.  R.,  86. 

t  Stewart  v.  The  Bank  of  England,  W.  N.,  1876,  p.'263  ;  11  N.  C,  187, 
nomine,  Stewart  v.  The  Sultan  of  Turkey. 

1  2  CTiarley's  Cases  (Chambers),  16. 

}  Capes  V.  Jirewer,  24  W.  R.,  40;  W.N.,  1876,  p.  193, ;  1  Charley's 
Cases  (Court),  90. 

g  Cook  v.Dey,  2  01.1).  218;  46  L.  J.  (Ch.),  611;  24  W.  R.,  362. 
W.N.,1877,p.46(V.C.H.), 

S  W.  N.,  1876,  p.  122.  ••  34  L.T.,  124. 
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Qriar  XX.,     day  or  two  before  the  case  jiut  dted,  his  lorddiip  gave  leave  to  sabstitate 
XvUf.       notice  Tinder  tiie  present  Rule  for  service.    The  defendant  had  ek  known 

place  of  residence,  i.e,  at  a  dnb,  which  appears  to  be  the  distinction  be- 
tween Rafael  y.  OngUy  and  Cook  v.  Ley.  The  notice  was  ordered  to  be 
given  by  sending  letters  addressed  to  tiie  defendant  at  his  club,  and,  also, 
at  the  oi^ce  of  nis  solicitor  (who  had  refused  to  accept  service),  and  by 
inserting  advertisements  in  the  London  OaeetU,  Times,' and  one  other  news- 
paper. 

"  Such  order  as  may  seem  just."  This  gives  the  Court  or  Judge  a 
general  power  of  direcung  in  what  way  substituted  service  may  be  effected. 
The  Judge  of  the  Pro&te  Division  directed  substituted  service  upon  a 
defendant,  who  could  not  be  found,  to  be  effected  by  advertisement.* 

2.  On  particular  Defendants. 
Rule  3. 

When  husband  and  wife  are  both  defendants  to  the 
aotioHi  service  on  the  husband  shall  be  deemed  good  service 
on  the  wife ;  but  the  Court  or  a  Judge  may  order  that  the 
wife  shall  be  served  with  or  without  service  on  the 
husband. 

"  Where  the  writ,"  says  Mr.  Archbold,t  **  is  against  husband  and  wife, 
service  on  the  husband  will  in  general  bo  sufficient."  This  is  the  practice 
at  Common  Law.  The  practice  in  Chancery  is,  so  far,  similar.  "  Wbero 
husband  and  wife,"  says  Mr.  Daniel,  **  are  defendants,  ordinary  service 
upon  the  husband  alone  is  sufficient."  But  he  adds : — *<  If  the  husband  is 
abroad,  and  cannot  be  served,  and  the  subject  matter  of  the  suit  arises  in 
light  of  the  wife,  the  plaintiff"  may  "obtain  on  ex  parte  motion,  supported 
by  affidavit,  an  order  that  service  upon  her  alone,  in  the  usual  manner, 
shaU  be  suf&cient."^ 

In  Whitley  v.  Honeywell  §  the  Judge  of  the  Probate  Division  ordered 
that  substituted  service  upon  the  defendant's  husband,  who  could  not  be 
found,  should  be  effected  by  advertisement,  subject  to  tho  directions  of 
the  Begistrar.l 

Rule  4:. 

When  an  iufant  is  a  defendant  to  the  action,  service 
on  his  or  her  father  or  guardian,  or,  if  none,  then  upon  the 
person  with  whom  the  infant  resides  or  under  whose  care 
he  or  she  is,  shall,  tmless  the  Court  or  Judge  otherwise 
orders,  be  deemed  good  service  on  the  infant ;  provided 


*  Whitley  V.  Honeywell,  35  L.  T.,  617 ;  24  W.  R.,  851. 
t  1   Archbold's  Practice,  199,  dtiug  Buneumbe  v.  Love,  Barnes,  6; 
OoUme  V.  Skapland,  Barnes,  462.         t  Daniel's  Chancery  Practice,  36S« 
i  85L.T.,617;24W.B.,  861. 
I  This  was  in  conformity  with  the  former  practice. 
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that  the  Court  or  Judge  may  order  that  seryioe  made  or    ^^SS/f*' 
to  be  made  on  the  infant  shall  be  deemed  good  servioe.        

At  Common  Law  an  in&nt  could  not  have  been  senred  personally.  Hie 
service  must  havo  boen  upon  his  guardian. 

Service  on  the  father  or  guardian  of  the  in&nt,  and  upon  the  person 
with  whom  or  imder  whoso  care  the  in£Euit  is,  is  a  metiiod  of  senring: 
infants  mentioned  in  Order  VII. ,  Rule  3,  of  the  Ck)nsolidated  Orders  of  the* 
Court  of  Chancery.  Under  that  Order  service  at  the  dwelling  of  the 
mother  of  the  infant,  the  father  being  dead,  and  she  married  again,  has- 
been  held  to  be  sufficient,*  but  not  service  upon  the  in&nt's  uncle. f 

Leave  may  be  granted  in  a  suit  in  Chancery,  to  personally  serve  in&atfr 
out  of  the  jurisdiction,  and  upon  such  service,  g^uardians  ad  Mem  will  be 
appointed. 

Ordinary  service  in  Chancery  upon  an  in&nt  defendant  is  effected  in  the 
same  manner  as  upon  an  adult  4 

Bule  5. 
When  a  lunatic  or  person  of  unsound  mind  not  so 
found  by  inquisition  is  a  defendant  to  the  action,  servioe 
on  the  committee  of  the  lunatic  or  on  the  person  with 
whom  the  person  of  unsound  mind  resides  or  under  whose 
care  he  or  she  is,  shall,  unless  the  Court  or  Judge  other- 
wise orders,  be  deemed  good  service  on  such  defendant. 

This  is  a  beneficial  change  in  the  law  of  servioe.  Prior  to  this  enact- 
ment it  was  hold  at  Common  Law  that  personal  service  was  necessary 
in  the  case  of  an  action  against  a  lunatic.  The  Courts  at  Westminster 
Hall,  on  a  literal  interpretation  of  s.  17  of  the  Common  Law  Procedure 
Act,  1852,  have  held  that,  as  the  lunatic  cannot  know  of  the  writ  or  evade 
its  service,  they  could  not  give  the  plaintiff  leave  to  proceed,  in  the  case 
of  an  action  against  a  limatic,  under  that  section.  The  managers  of  the 
lunatic  asylums  were  able  to  keep  the  process  server  at  bay,  in  the  case 
of  Williamson  v.  Maggt^^  on  the  authority  of  Hoknee  v.  Scrv%cej\  decided 
in  1854. 

Order  VII.,  Bulo  3,  of  the  Consolidated  Orders  of  the  Court  of  Chancenr, 
mentions  service  upon  the  person  with  whom  or  under  whose  care  the 
defendant  is,  as  a  method  of  serving  persons  of  unsound  mind. 

3.  On  Partners  and  other  Bodies, 

Rule  6. 
Where  partners  are  sued  in  the  name  of  their  finUi 
the  writ  shall  be  served  either  upon  any  one  or  moreTof 

♦  Biteh  V.  WelU,  8  Beav.,  576. 
t  Blaekmore  v.  Sowett,  20  L.  J.,  101, 
t  Daniel's  Chancery  Ftactioe,  868,  876. 
§  28  L.  J.,  Ex.,  6.  0  15  C.  B.,  293. 
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<Ww  tt,    the  partners,  or  at  the  prmcipal  place,  within  the  jurisdio- 

! —  tion,  of  the  business  of  the  partnership,  upon  any  person 

having  at  the  time  of  service  the  control  or  management 
of  the  partnership  business  there ;  and,  subject  to  the  Rules 
hereinafter  contained,  such  service  shall  be  deemed  good 
service  upon  the  firm. 

**  Where  partners  are  sued  in  the  name  of  their  firm."   By  Order  XVI. 
Rule  1 0,  infra^  "  any  two  or  more  persons,  being  liable  as  co-partners,  may 
be  sued  in  the  name  of  their  respective  firms." 

There  wore  no  special  provisions  relative  to  the  service  of  partners  at  the 
Common  Law.  The  rule  that  where  there  are  more  defendants  than  one, 
each  must  bo  served  in  the  same  way  as  if  he  were  sued  alone,  applied. 
It  ha£  been  expressly  decided*  that  service  on  one  of  two  (or  more) 
partners  is  not,  in  the  view  of  a  Court  of  Equity,  good  service  on  the 
other.  But  it  has  been  also  expressly  decidedf  that  where  substituted 
service  is  allowed,  service  on  one  of  two  (or  more)  partners  is,  in  the  view 
of  a  Court  of  Equity,  sufficient.  It  will  be  seen  that  service  may  be 
effected  upon  a  firm,  not  merely  by  serving  any  one  of  the  partners,  but  by 
serving  "  any  person  having  the  control  or  management  of  the  partnership 
business,"  provided  that  the  service  be  upon  the  latter  "  at  the  principal 
place  (within  the  jurisdiction)  of  the  business  of  the  partnership." 

The  present  Rule  effects  a  very  salutary  improvement  of  the  law. 

**  Subject  to  the  Rules  hereinafter  contained.'  This,  probably,  refers  more 
particularly  to  Rule  7,  which  applies  to  "  anybody  or  number  of  persons, 
whether  corporate  or  othtrwise"  and  is,  therefore,  to  some  extent,  in  pari 
materid  with  the  present  Rule.       

See  also,  as  to  partners,  Order  VII.,  Rule  2  ;  Order  XII.,  Rule  12  ; 
Order  XVl.,  Rule  10  ;  Order  XLII.,  Rule  8 ;  and  the  next  Rule. 

The  Rule  does  not  apply  to  actions  under  the  Bills  of  Exchange  Act.^ 

Bufe  6a. 
Where  one  person,  carrying  on  business  in  the  name  of 
a  firm  apparently  consistmg  of  more  than  one  person,  shall 
be  sued  in  the  firm  name,  the  writ  may  be  served  at  the 
principal  place,  within  the  jurisdiction,  of  the  business  so 
oarried  on,  upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  business  there ;  and, 
subject  to  any  of  the  Rules  of  the  Supreme  Court,  such 
service  shall  be  deemed  good  service  on  the  person  so  sued. 

This  new  Rule  was  added  by  Rule  8  of  the  Rules  of  the  Supreme  Couit, 
June,  1876. 

*  Young  v.  Goodson,  2  Ru8S.,26. 

t  Carrington  v.  CantiUon^  Bunbury,  187  ;  CoissY.  Gwrnetfy  1  Mad.,  187; 
Kinder  v.  Forhei^  2  Baav.,  603.  X  FttUock  v.  CampbeU,  1  Charley's  Cases 
(Chamben),  32. 
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decided,  in  the  case  of  0*Neil  ▼.  Clasofty*  by  tho  Dirisional  Conrt 

Queen's  Bench,  Common  Pleaa,  and  Exchequer  Divisions,  that  this 

aaUed  the  plaintiff,  O'Keil,  to  offectually  servo  the  defendant, 

who  was  resident  out  of  the  jurisdiction,  by  serving  the  writ  upon 

r  of  his  London  house.     The  reason  was  that  Olason  carried 

in  London  in  the  name  of  "  Clason  &  Company,"  and  there- 

e  withJn  the  express  terms  of  the  new  Kule,  and  Onler  XI.,  Rule 

inently,  did  not  apply. 

Bule7. 

Lever  by  any  statute,  provision  is  made  for  ser* 

of  any  writ  of  summons,  bill,  petition,  or  other  pro- 

upon  any  corporation,  or  upon  any  hundred,  or  the 

dtants  of  any  place,  or  any  society  or  fellowsh^),  or 

^body  or  number  of  persons,  whether  corporate  or  other- 

every  writ  of  summons  may  be  served  in  the  manner 

led« 

statute  7  Wm.  IV.  and  I  Vict.  c.  73,  s.  26,  provides,  with  reference 

^  companies,  or  bodies  of  persons  associated  together  for  banking 

and  established  by  letters  patent  under  tho  Act,  that  service  of 

nit  on  the  derkf  of  the  company  or  body,  or  by  leaving  the  writ  at 

ketd  oflBce  for  the  time  being  of  the  company  or  body,  or  in  case 

isrk  shall  not  be  found  or  Imown,  the  service  of  such  writ  on  any 

or  officer  employed  by  the  company  or  body,  by  leaving  the  same 

the  usual  place  of  abode  of  such  agent  or  officer,  shall  be  deemed 

li  and  sufficient  service  on  the  company  or  body. 

Bf  the  132nd  section  of  the  Companies'  Clauses  Consolidation  Act  (8  &  9 

c  16), any  summons  or  writ,  requiring  to  be  served  upon  a  company 

vhich  the  Act  applies,  may  be  served  by  being  left  at  or  transmitted 

the  post  directed  to  tiie  principal  office:^  ^^  ^^^  company  or  one 

principal  offices  where  there  shaU  be  more  than  one,  or  being 

personally  to  the  secretary,}  or,  in  case  there  be  no  secretary,  then 

bsoig  given  to  any  one  director  of  the  company.     The  Hallway 

Consolidation  Act  (8  &  9  Vict,  c  20),  s.  138,  contains  a  similar 

I  as  to  service  upon  the  companies  to  which  it  applies. 

By  the  Companies  Act,  1862,  section  62,  any  summons  required  to  be 

?f«d  upon  tho  company  under  it  may  be  served  by  leaving  tiie  summons 

■iiiiliiiH  it  through  the  post  in  a  prepaid  letter,  addressed  to  the  com- 

my  at  &etr  regist^ed  office.)' 


Order  IX., 
Bnlt6a. 


•4«Ii.J.  (a.B.),l91. 

f  TbB  word  "  clo^  "  here  means  chief  derk,  not  a  mere  clerk  employed 
ndsr  a  secretary  or  other  clerk.  Walton  v.  The  Univeval  Salvage  0»., 
i  JL  and  W.  438. 

%  See  OarUm  v.  the  Gnat  Weeiem  Railway  Company ^  E.  B.  and  E.,  837. 

4  See  Doe  d.  Bayee  t.  Mo$^  16  M.  and  W.,  142 ;  Doe  d,  Bromley  ▼.  Boe, 

DowL,  858. 

I  As  to  the  time  of  posting  the  summons  and  proof  of  senrice  of  it 
iiroiis^  the  post,  see  section  03. 


410        8UPBBMB  COU&T  OF  JDDICATinSLB  ACT|  1875. 


OfterlZ.. 
Bait  7. 


<i 


Section  10  of  the  Common  Law  Prooeduie  Act,  1852,  piroyidet  that 
every  writ  of  snmmons  isBued  aeainrt  a  corporation  aggregate  may  he 
served  on  the  mayor  or  other  head  officer,  or  on  the  town  derk,  cle^ 
treasurer,  or  secretary  of  such  corporation ;  and  every  such  writ  issued 
against  the  inhabitants  of  a  hundred  or  other  like  district  may  be  served 
on  the  high  constable  thereof,  or  any  one  of  the  high  constables  thereof ; 
and  every  such  writ  issued  against  tke  inhabitants  of  any  county  of  any- 
city  or  town,  or  the  inhabitants  of  any  franchise,  liberty,  city,  town  or 
place,  not  being  part  of  a  hundred  or  other  like  district,  or  some  peace 
officer  thereof.** 

Under  this  enactment,  taken  in  connection  with  the  18th  and  19th  sec- 
tions of  the  same  Act,  the  strange  anomaly  existed  that,  while  foreign 
cozporations  could  «m«,  as  plaintiffs,  in  Englsjid,*  foreign  corporations 
were  not  suable,  as  defendants,  f  unless  they  carried  on  business  in  Bng- 
]and.{  This  anomaly  has  been  removed  by  the  Supreme  Court  of  Judica- 
ture Acts.  By  the  Interpretation  Clause  of  this  Schedule,  Order  LXIII., 
**  *  pczson  *  shall  include  a  body  corporate  or  politic ;"  and  by  the  Interpre- 
tion  Clause  of  the  Principal  Act,  s.  100,  which  is  incorporated  with  this 
Schedule  by  Order  LXIIT.,  "defendant"  shall  include  every  person 
•erved  with  any  writ  of  summons  or  process,  or  served  with  notice  of  or 
entitled  to  attend  any  proceeding^.  Order  XI.,  Rule  1,  infra f  which 
stands  in  place  of  s.  19  of  the  Common  Law  Procedure  Act,  1862,  is 
absolutely  without  any  restriction  as  to  the  **  persons  "  out  of  the  jurisdic- 
timi,  who  may,  by  leave  of  the  Court,  be  sued.  On  the  strength  of  these 
authorities  it  has  been  decided  that  a  foreign  corporation,  although  it  does 
not  carry  on  business  within  the  jurisdiction,  can  now  be  sued.  See  Wett" 
man  v.  The  Aktiholagat  Eknutns  MekanUka  Snickerifabriek  Company ^\ 
and  Seoti  v.  The  Royal  Wax  Candle  Company.^  Kotice  of  the  writ  and  not 
the  writ  itself  must  be  served  on  the  foreign  corporation. 

4.  In  particular  Actions, 
Rule  8. 
Service  of  a  writ  of  summons  in  an  action  to  recover 
land  may,  in  case  of  vacant  possession,  when  it  cannot 
otherwise  be  effected,  be  made  by  posting  a  copy  of  the 
writ  upon  the  door  of  the  dwelling-house  or  other  con- 
spicuous part  of  the  property. 

This  Rule  is  copied  from  section  170  of  the  Common  Law  P^rocednxe 
Act,  1852,  with  the  addition  of  the  important  qualification,  **  when  it  can- 
not be  otherwise  effected." 


*  The  Dutch  Wett  India  Company  v.  Van  Motes,  1  Str.,  612 ;  Henriques  v. 
The  Dutch  Weet  India  Company ^  2  Ld.  Raym.,  1632. 

t  Ingate  v.  The  Austrian  Lloyds  Company,  4  C.  B.  (N.  S.),  704  ;  27 
L.  J.  (C.  P.),  323. 

JNewhy  v.  Van  Oppen,  7  L.  R.,  Q.  B.,  298 ;  20  W.  R.,  383. 
lEx.  D.,  237;  46  L.J.  (Ex.),  327;  24    W.  R.,  406. 
II  1  Q-  B.  D.,  40i;  46  L.  J.  (Q.  B.)»  580 ;  84  L.  T.,  083 ;  24  W.  B., 
068. 
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Where  a  landlord  or  lessor  prooeeds  for  the  recovery  of  a  dwelling^-hoose     (Mar  DL, 
and  other  premises  demised  by  one  lease,  if  the  dwelling-house  is  not  occu-        BvU  $• 
pied  and  the  rest  of  the  premises  is  in  the  occupation  of  a  tenant,  service  — — — — — 
of  the  writ  of  ejectment  may  be  effected  by  personally  serving  the  tenant 
with  a  copy  and  affixing  another  on  the  front  door  of  the  house.    Lord 
Clinton  Y.  JFales^ 

See,  as  to  substituted  service  in  an  action  of  ejectment,  Crane  v.  Juttion.f 
Judgment  in  default  of  appearance,  in  an  action  of  ejectment,  can  only  be 
signed  after  a  Judge's  order  has  been  obtained,  although  the  writ  of 
summons  may  have  been  duly  served  under  the  present  Ilule4 

Bule  9. 

In  AdmiraUif  aetians  in  rem,  tAe  writ  shall  b$  served  by  the  Marshal  or  his 
substitutes,  whether  the  property  to  he  arrested  be  situate  within  the  port  of 
London  or  elsewhere  within  the  jurisdiction  of  the  Court,  and  the  solicitor 
issuing  the  writ  shall,  within  six  days  from  the  service  thereof  jUe  the  same 
in  the  Registry  from  which  the  writ  issued. 

This  Kulo  is  copied  from  Rule  14  of  the  Eules  of  the  Court  of  Admiralty, 
"  writ "  being  substituted  for  "  warrant,"  and  **  solicitor  "  for  **  proctor," 
and  the  words  "  from  which  the  writ  issued  "  being  added  at  the  end  of 
the  Rule. 

The  Kulo  is  annulled  by  Rule  5  of  the  Kules  of  the  Supreme  Ck>urt, 
December,  1876,  but  is  reproduced  by  that  Rule,  with  the  substitution  of 
the  words,  **  warrant  of  arrest "  for  **  writ,"  and  the  omission  of  the  words 
at  the  end,  **  from  which  the  writ  issued." 

JRule  9a. 

Order  IX.,  Rule  9,  of ''  The  Rules  of  the  Supreme  Court," 
is  hereby  annulled,  and  the  following  shall  stand  in  lied 
thereof : 

In  Admiralty  actions  in  rem  the  warrant  of  arrest 
■hall  be  served  by  the  Marshal  or  his  substitutes,  whether 
the  property  to  be  arrested  be  situate  within  the  port  of 
London  or  elsewhere  within  the  jurisdiction  of  the  Coari, 
and  the  solicitor  issuing  the  warrant  shall,  within  six  days 
from  the  service  thereof,  file  the  same  in  the  Registry. 

This  new  Rule  is  substituted  for  Rule  9  by  Rule  6  of  the  Rules  of  the 
Supreme  Court,  December,  1875.  The  substitution  was  rendered  necessary 
by  the  separation  of  the  writ  of  summons  from  the  warrant  of  arrest. 
oee  Order  11.,  Rule  7a,  and  Order  Y.,  Rule  11a,  and  the  forms  therein 
raforedto. 

♦  2  Jur.  (N.  R.),  1096,  Ex.,  M.  T.  1S66. 
t  2  Ch.  D.,  220;  24  W.  R.,  691. 
i  I  Charley's  Cose*  (Chamben),  40. 


412         8UFREMB  COUBT  OF   JUDICATUBB  ACT,    1876. 

0*te  IX.,  Bule  10: 

Bnle  10. 

In  Admiralty  actions  in  rem  service  of  a  writ  of  summons  against  ship, 

freight,  or  cargo  on  boards  is  to  be  effected  by  the  Marshal  or  his  offietr  nailing 

or  affixing  the  original  writ  for  a  short  time  on  the  mainmast  or  on  the  single 

mast  of  the  vessel j  and,  on  taking  off  the  process,  leaving  a  true  copy  of  it 

nailed  or  fixed  in  its  place, 

"  The  service,"  observe  the  authors  of  "  Admiralty  Practice,"*  writing 
with  regard  to  Admiralty  actions  in  rem,  **  is  effected  with  respect  to  a 
ship,  her  tackle  and  furniture,  by  affixing  the  original  warrant  for  a  short 
time  on  the  mainmast  or  single  mast  of  the  ship,  and  bv  leaving  a  copj 
thereof  annexed  in  its  stead.  If  the  cargo  be  on  board  the  ship  and  is 
proceeded  against  specifically,  and  named  in  the  warrant,  or  if  it  is  not 
named  in  the  warrant,  but  is  proceeded  against  in  respect  of  freight  due 
lor  the  transportation  thereof,  the  arrest  of  the  ship  arrests  the  cargo." 

The  p^sent  Rule  is  annulled  by  Bule  6  of  the  Rules  of  the  Supreme 
Court,  December,  1876 ;  but  that^Rule  reproduces  the  present  one,  with  the 
omission  of  the  words,  **  the  Marshal  or  his  officer." 

Bule  10a. 

Order  IX.,  Rule  10,  of  "The  Rules  of  the  Supreme 
Court,"  is  hereby  annulled,  and  the  following  shall  stand 
in  lieu  thereof: 

In  Admiralty  actions  in  rem,  service  of  a  writ  of 
summons  against  ship,  freight,  or  cargo  on  board,  is  to  be 
effected  by  nailing  or  affixing  the  original  writ  for  a  short 
time  on  the  mainmast  or  on  the  single  mast  of  the  vessel, 
and,  on  taking  off  the  process,  leaving  a  true  copy  of  it 
nailed  or  fixed  in  its  place. 

This  new  Rule  was  added  by  Rule  6  of  the  Rules  of  the  Supreme  Court, 
December,  1875.*  The  effect  of  the  substitution  of  this  Rule  for  Rule  10  is 
(o  enable  any  person  to  serve  a  writ  of  summons  in  an  Admiralty  action 
til  rem  ;  **  the  Marshal  or  his  officer  "  were  previously  the  only  persons  who 
oould  serve  it.  This  was  in  conformity  with  Rule  14  of  the  High  Court  of 
Admiralty : — '*  Every  warrant  shall  be  served  by  the  Marshal  or  his  sub- 
BtituteB."  But  by  Order  IT.,  Rule  7a,  and  Order  Y.,  Rule  11  a,  and  the 
forms  annexed  to  those  Rules,  the  wairant  is  separated  from  the  writ  of 
summons ;  and  any  person  may,  under  the  present  Rule,  serve  the  writ  of 
summons  in  an  Admiralty  action  in  rem,  just  like  a  writ  of  summons  in  an 
ordinary  action, 

Bute  11. 
If  the  cargo  has  been  landed  or  transhipped,  serrice 
of  the  writ  of  summons  to  arrest  the  cargo  and  freight 

*  Williams  and  Bmce  on  AdminUty  Pimotaoe,  pp.  193,  194. 
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sliall  be  efiEected  by  placing  the  writ  for  a  abort  time  on    ^.^to  a^ 

tbe  cargOy  and,  on  taking  off  tbe  process,  by  leaving  a  true 

copy  upon  it. 

**  If  tho  cargo/*  observe  the  authors  of  "  Admiralty  Practice,'**  "  has 
been  landed  and  warcboused,  a  separate  arrest  of  it  must  bo  made." 

Rule  12. 
If  the  cargo  be  in  the  custody  of  a  person  who  will 
not  permit  access  to  it,  service  of  the  writ  may  be  made 
upon  the  custodian. 

"  If  the  Mjirshal  or  bis  substitutes,"  observe  the  authors  of  ** Admiralty 
Practice,"  t  "  are  denied  access  to  the  warehouse  whore  the  cargo  is,  the 
arrest  may  be  made  by  showing  tho  original  warrant  to  tho  warehouso 
keeper  and  leaving  a  copy  with  him." 

Generally. 
Rule  13. 
The  person  serving  a  writ  of  summons  shall,  within 
three  days  at  most  after  such  service,  indorse  on  the  writ 
the  day  of  the  month  and  week  of  the  service  thereof, 
otherwise  the  plaintiff  shall  not  be  at  liberty,  in  case  of 
non-appearance,  to  proceed  by  default ;  and  every  affidavit 
of  service  of  such  writ  shall  mention  the  day  on  which 
such  indorsement  was  made. 

This  Bule  is  copied  from  s.  15  of  the  Common  Law  Procedure  Act, 
1852,  the  words  "  and  he  is  hereby  required,"  being  omitted  after  the 
word  "  shall"  and  " in  default,"  substituted  for  " imder  this  Act." 

This  indorsement  may  be  signed  by  a  marksman,  but  service  should 
not  be  effected  by  a  marksman.^  If  the  indorsement  is  not  made,  tho 
plaintiflTs  solicitor  may  bo  liable  for  the  neglect  to  make  it,  when  tho 
plaintiff  has  been  damaged  thereby.  §  Tho  afiidavit  should  show  that  the 
writs  and  indorsements  are  regular,||  and  a  copy  of  the  writ  should  be 
annexed. 

The  affidavit  cannot  be  made  before  the  plaintiff's  solicitor  or  his  clerk, 
nor  before  the  solicitor  in  the  country,  if  his  agent  in  town  is  the  solicitor 
in  the  action.^  It  may,  of  course,  subject  to  these  remarks,  be  sworn 
befoie  a  commissioner  for  taking  affidavits. 

•  Williams  and  Bruce  on  Admiralty  Practice,  p.  1 94.        |  lb. 
XBak^  V.  Coghlan,  7  C.  B.,  131. 
§  Curlewis  v.  JBroad,  1  U.  &  C,  322. 
n  WakeUy  v.  Teesdaie,  2  L.  M.  &  P.,  85. 

S  In  lU  Gray,  W  L.  J.  (C.  B.),  380.    Reg.  Gon.,  Hil.  T.,  1853,  Rules 
42  and  143. 
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<W«1I..  ^tt/elO; 

BvUlO. 

In  Admiralty  arfioni  in  rem  lerviei  of  a  tcrii  of  »w 
freight,  or  cargo  on  board,  ia  (o  btefftrled  ht/  tht  Marthalm 
or  cipxing  tht  original  vrilfor  a  iliarl  lime  on  tJit  mtiHmi 
mail  of  the  reiiel,  and,  on  taking  off  the  proteu,  Itaring  . 
naihd  9r  fixed  in  ilt  place. 

"  Tho  service,"  observe  the  Mthora  of  "  Adiniralty  R 
with  Tcgnrd  to  Admiraltj  actions  in  rem,  "  ii  cffeijed  1 
ship,  her  tackle  and  furniture,  bj'  affixing  the  original  m 
timo  on  the  iniunniast  or  single  matt  of  the  ship,  end  \r 
thereof  annexed  in  its  ?tcad.  If  the  cargo  be  on  baud 
proceeded  a(;ninet  sped  Q  call]',  and  named  in  the  wanan 
najned  in  the  warrant,  hut  i«  proceeded  against  in  TMpt 
for  the  transportHtion  thereof,  the  arrest  of  the  ihip  *mi 

The  present  Bule  is  annulled  by  Hulo  6  of  the  RdIh 
Courtj  Dectrabcr,  187fi ;  but  thut;Rule  reproduces  thepra 
omiaston  of  Ihc  words,  "  the  Marshal  or  his  ofllcer." 

Rule  10a. 

Order  IX.,  Rule  10,  of  "The  Rules  of 
Court,"  ia  hereby  oEnulIed,  and  the  followinj 
in  lieu  thereof: 

In  Admiralty  actions  in  rem,  Bervioe  • 
Bummons  against  ship,  freight,  or  ca^^  <Ki  1) 
effected  by  nailing  or  affixing  the  original  wr 
time  on  the  maimnaet  or  on  the  single  mast 
and,  on  taking  off  the  process,  leaving  a  tr 
nailed  or  iised  in  its  place. 

This  now  liule  was  added  by  Rule  6  of  the  Rules  o(  ft 
December,  1875.-  The  effect  of  the  substitution  of  tliia  B 
to  enable  any  perton  to  servo  a  \»rit  of  summons  m  an 
iiirm;  "  the  Marshal  or  his  officer''  were  previously  Os 
could  serve  it.  Thia  was  ineonfoimity  with  Rnle  1*  «' 
AdmiiaUy:— -'Everv  wanant  shall  lip  w.Ti-'.'d  "by  theB 
Btitutes."  But  bv  '  i"'"'IL-,jB"'''  la,  uni  0"i"  ^-J. 
he  i»arranl  is  »ap«raMfl 
Litndct  the  present  Kal 
"»  Ttm,  jual  Kke  a  wil 


«a  Admiralty  riactiei 
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,        The  pment  Bole  appHes  only  to  p§rmtuU  service.    It  hai  no  apoHcaiion 

Svle  IS.      to  a  writ  of  summons  served  pursuant  to  an  order  for  tuhititutia  service 
-  under  Bule  2  of  this  Order  and  Order  X.    Hfo  indoraement  of  the  day  of 
the  month  and  week  of  service  is  necessary  in  the  case  of  such  a  writ.* 

The  principle  of  this  decision  was  subsequently  afSrmed  by  the  Court  of 
Appeal,  overruling  Jessel,  M.  R.,  in  the  case  of  Dymond  t.  Cfroft,f  i^ere 
a  precisely  similar  question  arose. 

The  ground  of  the  view  taken  of  the  present  Rule  was  stated,  laDymond 
V.  Croft,  by  Mr.  Justice  Lush,  to  be,  that  "the  16th  section  of  the  Common 
Law  Procedure  Act,  1852,  from  which  the  Rule  is  taken,  applied  only  to 
personal  service. 

ORDER  X. 

SUBSTITUTED    SERVICE. 

Every  application  to  the  Court  or  a  Judge,  under  Order 
IX.,  Rule  2,  for  an  order  for  substituted  or  other  service, 
or  for  the  substitution  of  notice  for  service,  shall  be  sup- 
ported by  an  affidavit  setting  forth  the  grounds  upon 
which  the  application  is  made. 

8ee,  as  to  substituted  service,  Order  IX.,  Rule  2,  tupra^  and  the  note 
thereto. 

"  The  application,"  says  Mr.  Daniel, J  "  is  made  by  ex  parte  motion,} 
and  must  be  supported  by  an  affidavit  showing  what  efforts  have  been 
made  to  serve  the  defendant,  and  that  all  practicable  means  of  doing  so 
have  been  cxhausted,||  and  how  substituted  service  is  proposed  to  be 
effected.'*    The  affidavit  must  also  show  "  means  of  knowledge."  f 

On  an  affidavit  of  service  of  the  writ  being  filed,  judgment  may  be 
signed.    It  is  not  necessary  that  the  writ  should  be  indorsed,  under  Order  . 
IX.,  Rule  13,  supra,  with  **  the  day  of  the  month  and  week  of  the  service 
thereof."     Order  IX.,  Rule  13,  only  applies  to  personal  service.** 

ORDER  XI. 

SERVICE   OUT  OF   THE  JURISDICTION. 

Bulel. 
Service  out  of  the  jurisdiction  of  a  writ  of  summons 
or  notice  of  a  writ  of  summonsff  may  be  allowed  by  the 

* I  I  -I,     -     -  I  M  I  ■      I  II  ^1  ■     I       ■■  ■!         ■  I    ■      ■ 

•  Cfruee  v.  KuHingeU,  1  Charley's  Cases  (Chambers),  40. 
^  t  8Ch.  D.,  612;   46  L.  J.  (Ch.),  604;  24  W.  R.,  842;  34  L.  T., 
786.  J  Chancery  Practice,  373. 

§  Reed  V.  Barton,  4  W.  R.,  793,  V.  C.  W. ;  Me  Boger,  3  Jur.,  N.  S., 
930,  V.  C.  W.  jl  Firth  v.  Bmh,  9  Jur.,  N.  a,  431,  V.  C.  K. 

If  See  the  form,  in  the  Vol.  of  Forms,  aocompanying  Daniel's  Chan- 
cery Practice,  No.  286.  ♦•  Oruu  v.  KuUingeU^  ubi  ntpra. 

ft  This  Order  applies  to  a  summons  taken  out  by  a  liquidator  under 
the  Companies  Act,  1862,  ss.  100,  166.  In  Be  The  BrUieh  Imperial  Oo.. 
6  Ch.  D.,  749. 
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Court  or  a  Jadge  whenoTer  the  -whole  or  any  part  of  the    ^^^{JJI^^ 

subject-matter  of  the  action  is  land  or  stocky  or  other 

property  situate  within  the  jurisdiction,  or  any  act,  deed, 
will,  or  thing  affecting  such  land,  stock,  or  property,  and 
whenever  the  contract  which  is  sought  to  be  enforced  or 
rescinded,  dissolved,  annulled,  or  otherwise  affected  in  any 
such  action,  or  for  the  breach  whereof  damages  or  other 
relief  are  or  is  demanded  in  such  action,  was  made  or  en- 
tered into  within  the  jurisdiction,  and  whenever  there  has 
been  a  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  and  whenever  any  act  or  thing  sought  to 
be  restrained  or  removed,  or  for  which  damages  are  sought 
to  be  recovered,  was  or  is  to  be  done  or  is  situate  within 
the  jurisdiction. 

Seo  Order  IT.,  "Rule  if  supra. 

The  provisions  relative  to  "service  ont  of  jurisdiction"  in  the  Prin- 
cipal Act  will  be  found  in  Kule  6  of  that  Act. 

The  present  Rule  is  very  carefully  framed  with  a  view  to  extending  as 
widely  as  possible  the  right  of  serving  a  defendant  out  of  the  jurisdiction,  a 
question  which  has  been  greatly  clouded  by  the  conflicting  decisions  of  tiie 
Courts  and  Judges  of  Westminster  Hall. 

The  language  of  the  18th  section  of  the  Common  Law  Procedure  Act, 
1852,  on  whidb  these  conflicting  decisions  arose,  is  as  follows : — **  It  shaU 
1)6  lawful  for  the  Court  or  a  Judge  to  direct  that  the  plaintiff  shall  be  at 
liberty  to  proceed,  upon  being  satisfied  that  there  is  a  cause  of  action, 
which  arose  within  the  jurisdictioni  or  in  respect  of  the  broach  of  a 
contract  made  within  the  jurisdiction." 

The  words,  '*  cause  of  action,"  were  held  by  the  Court  of  Queen's 
Bench  to  mean,  as  they  termed  it,  the  whole  cause  of  action,  including,  in 
the  case  of  a  contract,  the  formation  of  the  contract  and  the  breach  of 
the  contract.  Unless  the  contract  were  formed  and  the  breach  of  it 
occurred  within  the  jurisdiction,  the  Court  of  Queen's  Bench  refused*  to 
allow  the  plaintiff  to  proceed  under  the  18th  section  of  the  Common  Law 
Procedure  Act,  1862. 

The  Court  of  Exchequer  held  the  same  opinion  in  one  case,t  decided 
prior  to  Allhuaen  v.  Malgarejo,  and  which  seems  to  have  misled  the  Court 
of  Queen's  Bench  in  that  case;  but  the  Court  of  Exchequer  in  later 
cases,^  practicaUy  overruled  their  former  decision,  though  struggling 
to  distinguish  it. 

♦  Allhusen  v.  Malgar^o^  L.  R.,  3  Q.  B.,  340 ;  Cherry  v.  ThomptOHf 
W.  N,.  1872,  p.   122.      t  Sichel  v.  Borch,  2  H.  and  C,  954. 

X  Durham  v.  Spence,  L.  R.,  6  Ex.,  46  (KeUy,  C.B.,  however,  diann- 
tiente) ;  Arrowsmith  v.  ChandUr,  52  L,  T.,  270  (Biamwell,  B.,  tried  to  dis- 
tinguish Sichel  T.  Boreh), 
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OriMT  JX,  The  Court  of  Common  Pleas  was  consistent  thiongiioiit  in  adher- 
B«l0 1.        ing  to  the  liberal  interpietation  of  the  section,  that,  if  the  breach  of  tho 

contract  occurred  witibin  the  junsdiction  it   mattered  not  where  the 

contract  was  made.  It  is  evident  that  unless  this  construction  be  put 
upon  the  section,  the  words  "  or  in  respect  of  a  breach  of  a  contract 
xnieule  within  the  jurisdiction"  are  mere  surplusage.  *<The  cause  of 
action  "  is  evidently  a  synonym  for  '*  the  breach  of  the  contract  or  the 
tort." 

The  common  sense  view  of  the  Court  of  Common  Pleas,  and,  in  its 
later  mood,  of  tho  Court  of  Exchequer,  has,  it  will  be  seen,  been  adopted 
by  the  I^eg^slature.  ITie  perilous  expression,  "  cause  of  action,"  has  been 
carefully  eschewed,  and  the  cases  in  which  tho  Court  or  a  Judge  will 
allow  service  out  of  the  jurisdiction  are  logically  classed  under  three 
heads: — 

First,  **  Whenever  tho  contract,  which  is  sought  to  be  enforced  or  re- 
scinded, dissolved,  annulled,  or  otherwise  affected,  or  for  the  breach  whereof 
damages  or  other  relief  are  or  is  demanded,  was  made  or  entered  into 
within  the  jurisdiction."  Secondly,  "  Whenever  there  has  been  a  breach 
within  the  jurisdiction  of  any  contract ^  wherever  made^^  Thirdly, 
"  Whenever  any  act  or  thing  sought  to  be  restrained  or  removed,  or  for 
which  damages  are  sought  to  bo  recovered,  was  or  is  to  be  done,  or  is 
situate  within  the  jurisdiction."  It  will  be  seen  that  the  first  class  cor- 
responds with  tho  second  class  mentioned  in  s.  18  of  the  Common  Law 
Procedure  Act,  1862.  The  third  class  has  always  been  held  to  bo  within 
the  first  class  mentioned  in  the  18th  section.  The  second  class  clears  up  the 
doubts  as  to  whether  contracts  entered  into  abroad  fall  under  the  first  class 
of  the  18th  section,  or  do  not  come  within  the  scope  of  the  18th  section 
at  all. 

The  adoption  of  the  more  liberal  construction  will  be  a  great  boon  to 
the  mercantile  community  in  these  days,  when  every  country  in  the  world 
is  the  scene  of  tho  formation  of  contracts  by  English  merchants  with 
foreigners  and  British  subjects,  resident  abroad.  The  salutary  declara- 
tion of  the  law  by  the  present  Rule  (for  it  hardly  can  bo  called  a  new 
enactment)  is  well-timed,  as  the  Court  of  Queen's  Bench  recently* 
.  announced  its  intention  of  adhering  to  its  narrow  construction  of  the  18th 
section. 

The  definition  of  tho  '*  subject  matter  of  the  action  "  would  seem  to  be 
taken  from  the  Foreign  Process  Acts,  relative  to  suits  in  Chancery 
(2  and  3  W^m.  IV.  c.  33,  ss.  1,  4  and  5  Wm.  IV.  c.  82,  s.  1),  only 
enlarged.t  It  forms  an  important  qualification  to  the  second  class  of  cases 
mentioned  in  this  Rule.  Although  the  cent ract  may  be  formed  out  ©/"the 
jurisdiction,  the  subject  matter  of  the  action  must  lie  within  it. 

It  has  not  been  necessary,  in  the  cose  of  an  order  for  service  out  of  the 
jurisdiction  in  the  Court  of  Cliancery,  to  show,  by  affidavit,  that  the  cir- 
cumstances were  such  as  to  warrant  the  order.  The  Court  might  look  at  the 
pleadings  for  that  purpose,^  and,  if  necessary,  go  into  the  merits  of 
the  case,  it  being  always  in  the  discretion  of  the  Court  to  grant  or  refuse 


•  Cherry  v.  Th(mpsony  W.  N.,  1872,  p.  122. 

t  The  word, "  property,"  has  been  added,  and  it  is  very  wide  in  its 
signification. 

X  Blenkintopp  v.  Bienkinsoppy  8  Beav.,  61 ;  Maclean  y.  Dawson,  48  D.  J. 
&  J.  150. 
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the  application,*  but  it  actod  on  a  prima  faeit  case  being  made  ont.  t  The    Order  XI.| 
plaintiff  took  the  order  at  his  own  ri6k4  Bvle  L 

**  Or  notice  of  a  writ  or  summons."     In   Wettman  v.  The  Aktiebolaget  

Ekmant  Mekaniaka  Sniekarifabrik  Companj^^  it  was  decided  that  tke 
distinction  created  by  the  Common  Law  Procedure  Act,  1862,  sectiona  18 
and  19,  between  service  upon  a  British  subject  resident  out  of  the 
jurisdiction,  and  service  upon  a  foreigner  resident  out  of  the  jurisdiction, 
is  still  in  force.  In  the  former  case  the  writ  itself,  in  the  latter  notice 
of  the  writ,  is  to  be  served. 

'*Act  or  thing  affecting  property  situate  within  the  jurisdiction." 
In  Cas^  V.  AmoU\\  the  Common  Pleas  Division  decided  that  leave  could 
not  be  given  to  serve  a  writ  of  summons  out  of  the  jurisdiction  in  an 
action  K)r  slander  of  the  plaintiff's  ship,  which  was  in  an  English  port, 
such  slander  not  being  ^*  an  act  or  thing  affecting  property  situate  within 
the  jurisdiction,"  under  the  present  Hulo.  The  "  act "  affecting  property 
must,  it  was  said,  be  some  physical  act,  not  merely  calling  it  names,  e.y., 
*  *  unaeaworth  y . " 

*'Act  done  within  the  jurisdiction."  Ezoept  where  it  has  been 
expressly  extended  by  the  legislature,  the  jurisdiction  does  not  extend 
beyond  low- water  mark.     Harris  v.  The  Otcftera  of  the  "  Franconia.'^ 

Kir  Robert  Phillimore,  in  the  case  of  In  re  Smithy**  refused  leave  to 
issue  a  writ  of  summons,  of  which  notice  was  to  be  given  to  a  foreign 
corporation,  claiming  compensation  for  damages  done  to  the  plaintiff's  ship 
by  the  ship  of  the  defenduit,  on  the  high  seas.  Sir  Robert  considered  that 
the  old  law,  under  which  the  High  Court  of  Admiralty  possessed  no  juris- 
diction in  personam  over  the  owners  of  the  ship,  unless  Uiey  cotdd  have  h&atk 
served  with  a  citation  within  the  ^rri^orta/ junsdiction,  was  unaffected  by 
the  present  Rule.  The  Counsel  for  the  plaintiff  in  this  case  argued  that  the 
collision  having  occurred  on  the  high  seas,  it  was  an  **  act  done  within  the 
jurisdiction."  The  defendants  in  the  case  of  In  re  Smith  were,  it  will  be 
perceived,  a  foreign  corporation,  and  no  objection  on  that  ground  was  raised. 
A  foreign  corporation  could  not  have  been  sued  under  section  19  of  the  Com- 
mon Law  Procedure  Act,  1 852,t  f  imless  they  had  a  place  of  business  in  this 
country.^J  A  foreign  corporation,  although  it  has  no  place  of  business  in 
this  country,  may  now  be  sued  under  the  present  Rule.  This  was  so  decided 
in  the  cases  of  Westman  v.  The  Aktiebolaget  Hkmans  MekanisJ^a  Sniekarifa* 
brik^i  and  Scott  v.  The  Royal  Wax  Candle  Company, [' 


•  Lewisy,  Baldwin,!! Beav.,  163, 168  ;  Whitmore  v. Byan, 4 Hare,  612, 
617 ;  Innes  v.  MiieheU,  4  Drew.,  141 ;  I  De  G.  &  J.,  423;  Maclean  v. 
Dawson,  ubi  supra. 

t  Meikham  v.  Campbell,  24  Beav.,  100 ;  Maclean  ▼.  Dawson,  ubi  supra,^ 

X  Brooke  v.  Mtnrison,  32  Beav.,  662. 

§  1  Ex.  D.,  237  ;  45  L.  J.  (Ex.),  327  ;  24  W.  R.,  406. 

II  2  C.  P.  D.,  24  ;  46  L.  J.  (C.  P.),  3  ;  36  L.  T.,  424;  26  W.  R.,  46, 

U  2  C.  P.  D.,  173 ;  46  L.  J.  (C.  P.),  363. 

••  1  P.  D.,  300;  24  W.  R.,903. 

ft  Ingate  v.  The  Austrian  Lloyd's  Company,  4  C.  B.  (N.  S.),  704 ;  27 
T     T    (n  p  \  323 

'iX  Newby\.  Van  Oppen,  L.  R.,  7  (a  B.),  293 ;  41  L.  J.   (Q.  B.),  148. 
]]  !  Ex.  D.,  237 ;  46  L.  J.  (Ex.),  327 ;  24  W.  R.,  406. 
Hli  1  Q.  B.  D.,  404  ;    46  L.  J.  (Q.  B.),  686 ;  34  L.  T.,  683  ;    24  W.  R. 
668  ;  2  Charley's  Cases  (Court),  179. 

27 
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OxiMT  Zt,        In  TMt  Ormt  AuHnOUm  Gold  Minmg  Compmi^  ▼.  Mm-tin*  the  plaintiff 
Eolt  X.        oompaiiy  (which  was  registeTed  in  England)  ohtained  leave  to  serve  a 

writ  cff  mmunons  in  New  South  Wales  on  the  Chief  Justice  of  Sydney,  on 

■a  affidavit  being  filed  by  their  late  secretary  that  he  believed  that 
tlia  phintifft  had  a  good  cause  of  action  against  the  defendant  in  respect 
of  fuse  representations  made  by  him  within  the  jurisdiction. 

JsL  The  Swmuta  Shippmg^  Comptmijf^  Zimiisd,  v.  Jhmean,f  it  was  held 
by  the  Court  of  Appeal,  reversing  the  decision  of  the  Divisional  Court 
for  the  Common  Law  Divisions,  that  the  present  lUile  applies  to  the 
service  of  a  notice  on  a  third  person,  out  of  the  jurisdiction  in  cases 
Mang  under  Order  XYI.,  Rule  17.  That  Hulo  states  expressly  that 
^SQch  notice  shall  be  served  on  sudi  person  according  to  the  rules 
seating  to  the  service  of  writs  of  summons." 

Buk  1(7. 

Whenever  an  action  is  brought  in  respect  of  any  con- 
tract which  is  sought  to  be  enforced  or  rescinded,  dissolved, 
annulled,  or  otherwise  affected  in  any  such  action,  or  for 
{fa(e  breach  whereof  damages  or  other  relief  are  or  is  de- 
manded in  such  action,  when  such  contract  was  made  or 
entered  into  within  the  jurisdicticm,  or  whenever  there  has 
been  a  breach  within  the  jurisdiction  of  any  contract,  where- 
ever  made,  the  Judge,  in  exercising  his  discretion  as  to 
granting  leave  to  serve  such  writ  or  notice  on  a  defendant 
oat  of  the  jurisdiction,  shall  have  regard  to  the  amount  or 
value  of  the  property  in  dispute  or  sought  to  be  recovered, 
and  to  the  existence  in  the  place  of  residence  of  the  defen- 
dant, if  resident  in  Scotland  or  Ireland,  of  a  local  Court  of 
limited  jurisdiction,  having  jurisdiction  in  the  matter  in 
question,  and  to  the  comparative  cost  and  convenience  of 
proceeding  in  England  or  in  the  place  of  such  defendant's 
residence,  and  in  all  the  above-mentioned  cases  no  such 
leave  is  to  be  granted  without  an  affidavit  stating  the  par- 
ticulars necessary  for  enabling  the  Judge  to  exercise  his 
discretion  in  manner  aforesaid,  and  all  such  other  particu- 
lars (if  any)  ae  he  may  require  to  be  shown. 


•  6  Ch.  D.,  1 ;  40  L.  J.  (Ch.),  289 ;  35  L.  T.,  703,  874 ;  26  W.  R.,  246. 
t  I  Q.  B.  D.,  644 ;  46  L.  J.  (Q.  B.),  638;  34  L.  T.,  686;  36 L.  T., 
879;  26W.  E.,  233. 
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Tins  new  RuIa  was  added  by  the  6th  Rule  of  the  Roles  of  the  Siqireme     Ordtr  JXi 
Ck>tiit,  June,  1876.  BnU  liU 

Under  the  18th  section- of  the  Common-  Law  Procedure  Act,  1852,  a 

writ  could  not  be  issued  b^(^e  Common  Law  Conrts  against  a  British 
subject  residing  in  Scotland  or  Ireland.  Under  the  19th  section  of  that 
Act  a  writ  might  have  been  issued  against  a  foreigner  residing  in  Scotland 
or  Ireland.  The  reason  of  this  distinction  was  that  the  words  '*  in  any 
place  except  in  Scotland  or  Ireland''  were  introduced  during  the  passage 
of  the  Act  through  the  Legislature  at  the  last  moment*  into  the  18th 
clause,  but  no  suc^  words  were  introduced  into  the  19th  clause.  It  will 
bo  seen  that  no  such  words  occur  in  the  x>i^<BGnt  Rule  or  in  Order  II., 
Rule  4,  supra.  It  was,  therefore,  ^Id,  by  Mr.  Justice  Lushf  and  by 
Mr.  Justice  Lindley,:^  at  chambers,  that  where  the  contract  was  either 
made  or  broken  in  England,  a  British  subject  residing  in  Scotland  could 
be  sorred  with  the  wnt  of  sunmions  under  Rule  1  of  this  Order,  whidi 
repeals  by  implication  s.  18  of  the  Common  Law  Procedure  Act,  1852. 

These  decisions  at  Judges'  chambers  relative  to  serving  writs  in 
Scotland  wore  followed  by  one  in  Court  relative  to  serving  a  writ  in 
Ireland.  The  proprietor  cdf  a  Dublin  rink  had  employed  a  London  trades* 
man  by  a  contract  made  in  England,  to  construct  a  rink  for  him  in 
Dublin  at  an  exx>ense  of  some  £700,  for  non-payment  of  which  an  action 
in  the  Queen's  Bench  Division  was  brought.  There  had  been  an  order 
by  Amphlctt,  B.,  at  chambers,  allowing  uie  summons  to  be  served  on  the 
defendant  in  Dublin,  against  which  he  now  appealed  to  the  Court.  The 
Court  (Cockbum,  C.J.,  Mellor,  J.,  and  Lush,  J.},  said  that  the  present 
was  precisely  a  case  in  which  it  would  be  fit  to  allow  a  defendant  residing 
in  Ireland  to  bo  sued  in  this  country.  The  order,  therefore,  must  be 
upheld.  J 

The  Times \  in  its  report  of  this  case,  throws  considerable  light  on 
the  historj'  of  the  controversy  to  which  these  decisions  gave  rise : — **  The 
result  was  that  many  Scotchmen  and  Irishmen,  who  had  contracted  debts 
in  this  country  and  gone  back  to  Scotland  or  Ireland  without  paying,  found 
themodve  suable  in  the  Courts  of  this  country  by  their  creoitm  here, 
which  the  debtors  felt  to  be  a  hardship,  but  their  creditors  did  not.  A 
deputation  of  Scotch  and  Irish  gentlemen  waited  upon  the  Lord  Chan- 
ceUor  and  represented  this  as  a  grievance.  His  Lordship  said  on  thst 
occasion : — 

**  *  It  was  never  intended  that  there  should  be  service  out  of  the  jurisdie- 
'^tion  in  a  case  of  this  sort,  to  bring  parties  resident  in  Scotland  or  Irskod 
to  defend  themselves  in  England.' 

^'  EUs  Lordship  also  said  that  the  Rules  could  be  altered  by  the  majority 
of  the  Judges  with  his  sanction,  and  that  he  woxild  bring  the  subject  before 
them.  And  it  was  stated,  in  the  case  of  Oreen  v.  Brw;n\ngy%  by  Mr. 
Justice  Lush,  that  the  Ilbrd  Chancellor  had  since  then  consulted  the 
Judges,  and  the  matter  was  under  their  consideration." 

The  present  new  Rule  is  the  outcome  of  this  consideration.    It  naitows 


♦  Day's  Common  Law  Procedure  Acts,  p.  45  (n.) 

t  1  Charley's  Cases  (Chambers),  41. 

\  firetft&n  V.  Lamonty  2  Charley's  Cases  (Chambers),  16. 

§  34  L.  T.,  760;  W.N.,  1876,  p.  190;  Time9y  Monday, May 29th,  1876. 

f  Of  Monday,  May  29th,  1876. 

5  34  L.  T.,  760;  W.N.,  1876,  p.  190. 
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Bub  2. 

In  Probate  actions  service  of  a  writ  of  summons  or 
notice  of  a  writ  of  sommons  may,  by  leave  of  the  Court  or 
Judge,  be  allowed  out  of  the  juisdiction. 

1^6  19th  Role  of  the  Rules  and  Orders  of  the  Court  of  Probate  in 
contentious  business  prorides  that  **  citations  ma^  be  served  upon  parties 
resident  out  of  Great  Britain  and  Irdand,  by  the  insertion  of  the  same  or 
of  an  abstract  thereof,  setUed  and  signed  by  one  of  the  Registrars,  as  an 
advertisement,  in  such  of  the  morning  and  evening  London  newspapers, 
and,  if  necessary,  in  such  local  newspapers,  at  such  intervals,  as  the 
Judge  or  a  Reg^trar  may  direct,  provided  that  in  any  case  the  Judge  or  a 
Registrar  may  direct  a  citation  to  be  served  personally.  If  the  party  cited 
be  abroad,  having  an  agent  resident  in  England,  such  agent  must  be 
served  with  a  true  copy  of  the  citation. 

Jjk  Beddington  v.  Beddingtonf  leave  was  given  to  serve  notice  of  a  writ 
of  summons,  in  an  administration  suit,  on  a  foreigner  resident  out  of 
the  jurisdiction.  Ck>un8el  applied,  by  mistake,  in  &e  first  instance,  for 
leave  to  serve  the  writ  of  summons. 

Rule  3. 

Every  application  for  an  order  for  leave  to  serve  such 
writ  or  notice  on  a  defendant  out  of  the  jurisdiction 
shall  be  supported  by  evidence,  by  affidavit,  or  otherwise, 
Bhowing  in  what  place  or  counly  such  ifeodant  is  o^ 
probably  may  be  founds  and  whether  such  defendant  is  a 
British  subject  or  not,  and  the  grounds  upon  which  the 
application  is  made. 

This  Hule  is  founded  on  the  Chancery  Practice.  By  Order  X.,  Hule  7,. 
subsection  1,  of  the  Consolidated  Orders  of  the  Court  of  Chancery,  the- 
Court,  upon  application  supported  by  such  evidence  as  shall  satisfy  th& 
Court  in  what  place  or  country  the  defendant  is,  may  order  that  a  copy  of 
the  Bin  may  be  served  on  him  there  or  within  such  limits  as  the  Court 
shaU  think  fit  to  direct.  It  was  established  that,  under  that  Order,  the 
Court  of  Chancery  might  direct  service  out  of  the  jurisdiction  in  any  suit 
whatever.]; 

*  London  and  North   Western  Eailujay  Company  v.  Lindeay^  3  ITQ. 
H.  L.,  99 ;  Day's  Common  Law  Procedure  Acts,  p.  46  (n.) 

t  IP.  D.,426;  45  L.  J.  (P.D.  & A.),44;  34  L.  T.,366  ;  24  W.  R.,  348. 
X  See  the  cases  collected  in  note  (o),  p.  875,  Daniel's  Chancery  Practice. 
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In  The  Great  Australian  Gold  Mining  Company  ▼.  Martin^*  the  affidavit     Order  XL, 
filed  by  the  secretary  of  the  plaintiff  company  merely  followed  the  form  of       Rule  8. 

claim  as  it  appeared  on  the  indorsement  of  the  writ,  and  stated  that  the — — 

defendant,  Sir  James  Martin,  resided  at  Sydney.    The  Court  of  Appeal 
^Baggallay,  L.  J.,  disaentiente)  held  that  this  was  not  a  compliance  with 
the  requirements  of  the  present  Rule,  as  there  was  no  '*  evidence ''  of  "  the 
grounds  upon  which  the  application  **  was  **  made"     *'  The  grounds,"  Bald 
BramwcU,  L.  J.,  **  are  that  there  is  a  case  within  Rule  1  of  Order  XI." 
The  effect  of  this  decision  is  to  assimilitte  the  affidavit  for  leave  to  serve 
the  writ,  or  notice,  as  much  as  possible  to  the  affidavit  which  was  required, 
under  s.  18  of  the  Common  Law  Procedure  Act,  1852,  for  leave  to  pro- 
ceed.    The  perilous  words  **  cause  of  action "  re-appcar  in  the  affidavit 
although  expressly  omitted  from  the  Rules.    Sir  Richard  Baggallay,  who 
dissented  from  the  decision,  preferred  to  follow  the  Chancery  practice^ 
which  dispensed  altogether  with  the  necessity  for  any  affidavit  on  an 
application  for  leave  to  serve  a  copy  of  the  Bill.    It  is  noticeable  that  the 
words  of  the  present  Rule  do  not  miperatively  require  an  affidavit ;  "  evi- 
dence by  affidavit,  or  otherwise f**  is  the  form  of  expression.     Sir  George 
Bramwell  seemed  to  think  that  the  point  raised  was  entirely  new  and  that 
there  was  no  case  upon  it.  Two  cases  at  chambers  had,  however,  previously 
arisen. 

Mr.  Justice  Lush,  at  chambers,  had  objected  to  an  affidavit,  on  which 
an  application  was  made  to  servo  a  writ  of  stunmons  out  of  the  jurisdic- 
tion, because  it  did  not  show  either  that  the  contract  was  made,  or  broken, 
within  the  jurisdiction,  f 

The  same  learned  judge,  at  chambers,  had  decided  that  a  general 
affidavit  that  * '  the  cause  of  action  arose  within  the  jurisdiction  *'  is  not 
now  sufficient  to  found  an  order  for  service  out  of  the  jurisdiction. { 

Bule  4. 

Any  order  giving  leave  to  effect  such  service  or  give 
«ucli  notice  shall  limit  a  time  after  such  service  or  notice 
within  which  such  defendant  is  to  enter  an  appearance, 
such  time  to  depend  on  the  place  or  country  where  or 
within  which  the  writ  is  to  be  served  or  the  notice  given* 

This  Rule  is  founded  on  the  Chancery  Practice.  It  is  copied 
rerbatim  from  Order  X.,  Rule  7,  subsection  (2),  of  the  Consolidated  Oraers 
of  the  Court  of  Chancery. 

In  The  Swansea  Shipping  Company  v.  Dunean^^  it  was  decided  that,  as 
Order  XVL,  Rule  18,  says  that  service  of  notice  upon  a  third  party  shaU 
be  *'  according  to  the  Rules  relating  to  the  service  of  writs  of  summons," 
Rule  1  of  the  present  Order  was  applicable  to  the  service  of  notice  upon  a 
third  party.  The  difficulty,  however,  was  pointed  out  that  Rule  20  of 
Order  XVI.  requires  the  third  party  to  enter  an  appearance  "  within 
eight  days  from  the  service  of  the  notice,"  and  eight  days  would  be  too 

♦  6  Ch.  D.,  1 ;  46  L.  J.  (Ch.),  289 ;  35  L.  T., 703, 874 ;  26  W.  B.,  246. 
1 1  Charley's  Cases  (Chambers),  41.  X  ^m  ^^' 

§  1  Q.  B.  D.,  644  ;  46  L.  J.  (Q.  B.),  638 ;  34  L.  T.,  686  ;  36  L.  T.,  879  ; 
26  W.  R.,  288. 
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Oiiw  XL,     dMct «  pociod  for  appeaxBiioe  in  the  eMe  of  a  notiboe-  4MrTed  on  a  tiiird 
XlUC       iMHrWoHt^thejonsdictioQ.   «<Theaaffnar,"  uid  JetseUMJEL^irbo  w> 

*  ndaii&tlieCtmrtof  Appeal,  ^Hotlieolijectionis,  that  by  Eolfi 

tlM  evder  giving  leave  to  aerre  notice  out  of  the  jumdiction  ia  to  name 
SMk  a  time  for  appearance  as  the  necesnty  of  the  case  as  to  time  and^aoe 
rMmroB ;  and  if  the  number  of  days  allowed  ior  appearance  is  more  than 
eigblt  then  Bule  20  of  Order  XYI.,  must  be  takan  to  be  so  Ikr  modified 
that  an  ai^>eeianoe  within  the  tune  limited,  though  more  than  eight  days, 
wovld  be  sufficient." 

£uk  6. 

Notice  in  lieu  of  service  aliall  he  given  in  the  manner 
in  which  writs  of  aunmionfi  are  serred. 


in  lieu  of  service  is  confined  to  the  case  of  actions,  pursosnt 
to  section  19  of  the  Common  Law  Procedure  Act,  1862,*  against  foreigners 
'^~  ~  out  of  the  jurisdiction,  and  foreign  CQrpofations.t 


ORDER  Xn, 

AFFEABAIYCE. 

Bule  1. 

Except  in  the  cases  otherwise  provided  for  by  these 
Rules  a  defendant  shall  ^iter  his  appearance  in  London. 

'* London"  is  here  used  in  contradistinction  to  the  districts  of  District 
Begistries,  which  are  all  in  the  country.  By  Order  XXXVI.,  Kule  1, 
where  no  place  of  trial  is  named  in  the  statement  of  claim,  the  place  of 
tdal  shall, unless  a  Judge  otherwise  orders,  be  Middlesex.  '*  London" 
in  the  present  Rule  is  practically  equivalent  to  the  Metropolitan  Offices  of 
tlie  Tanous  Divisions  of  the  High  Court  of  Justice,  some  of  which  are  in 
tha  Oity  of  London,  some  in  Finsbury,  and  some  in  Westminster. 

This  construction  is  borne  out  by  the  use  of  the  phrase  **  London 
Office'*  in  finles  7  and  8  of  this  Order,  in/ra^  as  synonymous  with 
*'  London  "  in  this  and  other  Bules. 

*'  Ezoept  in  the  cases  otherwise  provided  for."  This  exception  relates 
to  appearances  in  District  Begistries,  as  to  which  see  the  Kules  which  follow. 

Huk  2. 

If  any  defendant  to  &  >rrit  issued  in  a  District  Registry 
reddes  or  carries  on  business  within  the  district,  he  shall 
appear  in  the  District  Begistary. 

As  to  the  issuing  of  writs  fromDistrict  Hegistries,  see  section  64  of  the 
Principal  Act,  and  Order  Y.,  Bule  1,  supra,  and  Order  XXXV.,  in/ro, 
and  the  cases  there  cited. 

*  See  Bule  3  of  this  Order,  supra. 

t  See  the  cases  cited  under  Bule  1  of  this  Order,  t^pra. 
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It  will  be  perceived  that  the  present  Bole  is  imp^ntivo,  not  Mnoina    Order  Tlf  i 


Kules  11-14. 

Euk  3. 

If  any  defendant  neither  resides  nor  carries  on  business 
in  the  district^  he  may  appear  either  in  the  District  Begistry 
or  in  London. 

In  this  case  tho  defendant  has  the  option  of  selecting  the  place  in  which 
he  shall  enter  an  appearance.  He  need  not  wait  till  after  appearance  to 
show  his  preference  for  London ;  but  may  sbow  it  ai  once  by  catering  an 
appearance  in  London. 

Notwithstanding  the  language,  however,  of  this  Bule,  it  has  been  held 
that  the  proper  place  for  a  defendant  who  is  sued  under  the  Sununaiy 
Procedure  on  Bills  of  Exchange  Act,  18  and  19  Vict.,  c.  67,  in  a  Distriot 
Begpstry,  although  ho  neither  resides  nor  caniee  on  busiDeaB  in  tlit 
district,  to  apply  for  leave  to  appear,  is  the  District  Begistry,  and  the 
writ  need  not,  therefore,  give  him  notice,  pursuant  to  Order  v.,  Bole  2, 
that  he  has  an  option  of  appearing  either  in  tdie  Distriot  Begistry  or  m 
London.  By  Order  II.,  Bule  6,  <'the  procedure  under  the  Bills  of 
Exchange  Act "  is  applicable,  and  it  is  part  of  the  procedure  nnder  that 
Act  that  leave  to  appear  must  be  obtained ;  this  leave  it  is  now  deeidod 
must  be  sought  at  tho  place  out  of  which  the  writ  issues,  i.^.,  in  the 
District  Begistry.  Application,  however,  may,  notwithstanding,  be  aiade 
to  a  Judge  at  chambers,  in  London,  for  leave  to  appear  in  London.* 

Where  leave  is  given  to  enter  an  appearance  in  London  in  an  Admiralty 
cause  in  rfm,  in  a  District  Begist^  of  the  High  Court  of  Admiralty, 
commenced  before  November  the  1st,  1875,  the  Memorandum  of  Appear- 
ance must  recite  the  institution  of  the  cause  in  the  District  Begisfiry  of 
the  High  Court  of  Admiralty,  must  show  the  title  of  the  cause  in  the 
District  Begistry,  and  must  st&to  that  the  dofendemts  reside  out  of  the 
jurisdiction  of  that  Begistry.  t 

Buki. 

If  a  sole  defendant  appears,  or  all  the  defendants  appear 
in  the  District  Begistry,  or  if  all  the  defendants  who  ajipear, 
ai^)ear  in  the  District  Sregistry,  and  the  others  make 
default  in  appearance,  then,  subject  to  the  power  of  xemoval 
hereinafter  provided,  the  action  shall  proceed  in  the  Distriot 
Begistry.' 

♦  Offer  V.  Bradnum,  1  C.  P.  D.,  334;  46  L.J.  (C.P.),278;  84  Ii.T., 
578;  24  W.  B.,  404  ;  2  Charley's  Cases  (Court),  132. 

t  The  "  General  Birch*'  88  L.  T.,  792 ;  24  W.  B.,  24 ;  2  C9iarley'B 
Cases  (Court),  91. 
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Order  XIL|       This  Hole  is  imperative — '*  the  action  shall  proceed  in  the  District 
^»1»4.       Eegistry." 

■ "  Subject  to  the  power  of  removal  hereinafter  provided^"  i.e,,  by  Order 

XXXV.,  Rules  11-14,  m/ra. 

The  defendants,  a  railway  company,  having  obtained  an  order  in 
London  from  the  Master  for  further  time  to  plead,  in  an  action  commenced 
and  carried  on  in  a  District  Registry,  the  order  of  tho  Master  was  directed 
to  stand  and  the  action  was  removed  to  London,  but  the  defendants  were 
visited  with  the  costs  of  the  application  and  of  all  proceedings  in  tho 
District  Reg^istry  after  writ,  for  uulnre  to  give  notice  under  Order  XXXY ., 
Rule  12.* 

Eule  6. 

If  the  defendant  appears,  or  any  of  the  defendants 
appear,  in  Lnodon,  the  action  shall  proceed  in  London ; 
provided  that  if  the  Court  or  a  Judge  shall  be  satisfied  that 
the  defendant  appearing  in  London  is  a  merely  formal 
defendant^  or  has  no  substantial  cause  to  interfere  in  the  con- 
duct of  the  action,  such  Court  or  Judge  may  order  that  the 
action  may  proceed  in  the  District  Registry  notwithstand- 
ing such  appearance  in  London. 

There  is  a  power  of  applying  for  the  removal  of  an  action  from  London 
to  a  District  Registry,  under  Order  XXXV.,  Rule  13,  infra. 

Rule  6. 

A  defendant  thaU  enter  hie  appearance  to  a  tcrit  nf  summons  hy  delivering 
to  the  proper  officer  a  memorandum  in  tcrit  ing  dated  on  the  day  of  the 
delivering  the  eame,  and  containing  the  name  of  the  defendants  solicitor ^  or 
etating  that  the  defendant  definds  in  person,  A  defendant  icho  appears 
elsetchere  than  where  the  writ  is  issued  shall  on  the  same  day  give  notice  to 
the  plaintiff  of  his  appearance,  either  hy  notice  in  writing  served  in  the 
ordinary  way,  or  by  prepaid  letter  posted  on  that  day  in  due  course  of  post. 

The  first  clause  of  this  Rule  is  founded  on  s.  31  of  the  Common  Law 
Procedure  Act,  1862.  Tho  form  of  the  memorandimi  is  given  in  that 
section.  The  form  of  the  memorandum  mentioned  in  the  present  Rule  is 
given  in  Appendix  (A),  Part  I.,  No.  6,  infra.  See  Rule  10  of  this  Order, 
infra. 

The  memorandum  may  be  delivered  by  a  third  person  on  the  defendant's 
behalf,  though  such  third  person  is  not  a  solicitor.    Oake  v.  Moorecroft.f 

The  notice  saves  a  dottble  search  for  appearance. 

The  present  Rule  has  been  annulled  by  Rule  5  of  the  Rules  of  tho 


♦  2  Charley's  Cases  (Chambera),  17.  f  ^'  B.,  6  Q.  B.,  76, 
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Supreme  Court,  February,  1876,  which,  however,  reproduces  the  Hale,    Order  XII., 
with  the  substitution  of  the  words  "  to  the   plaintiflTs  solicitor  or  to  the       Bule  6. 

plaintiff  himself  if  ho  sues  in  person,"   for  "  to  the  plaintiff,"  and  the 

addition  of  the  words  "  at  the  address  for  service  within  the  district 
of  the  District  Registry,"  and  "  directed  to  such  address."  FcJr  the 
reason  for  the  alterations  of  the  Rule,  see  the  note  to  Rule  6a,  infra. 

Rule  6a. 

Order  XII.,  Rule  6,  is  hereby  annulled,  and  tiie  fol- 
lowing shall  stand  in  lieu  thereof : — 

A  defendant  shall  enter  his  appearance  to  a  writ  of 
summons  by  delivering  to  the  proper  officer  a  memo- 
randum in  writing  dated  on  the  day  of  delivering  the 
same,  and  containing  the  name  of  the  defendant's  solicitor^ 
or  stating  that  the  defendant  defends  in  person. 

A  defendant  who  appears  elsewhere  than  where  the 
writ  is  issued,  shall  on  the  same  day  give  notice  of  his 
appearance  to  the  plaintiflTs  solicitor,  or  to  the  plaintiflT 
himself  if  he  sues  in  person,  either  by  notice  in  writing 
served  in  the  ordinary  way  at  the  address  for  service 
within  the  district  of  the  District  Registry,  or  by  prepaid 
letter  directed  to  such  address,  and  posted  on  that  day  in 
due  course  of  post. 

This  new  Rule,  added  by  the  5th  Role  of  the  Rules  of  the  Supremo  Court, 
February,  1876,  reproduces  Rule  6  of  this  Order,  with  the  substitution  of 
the  words  '*  to  the  plaintiff's  solicitor,  or  to  the  plaintiff  himself,  if  he  sues 
in  person,"  for  '*  to  the  plaintiff*,"  and  the  addition  of  the  words  **  at  the 
address  ^for  service  within  the  district  of  the  District  Registry,"  and 
**  directed  to  such  address,"  in  the  second  part  of  the  new  Rule. 

Mr.  Justice  Lindlcy  decided,  at  cha^lbers,  that  where  the  defendant 
enters  an  appearance  in  London  to  an  action  commenced  in  a  District 
Registry,  notice  of  the  appearance  to  the  London  agents  of  the  plaintiff's 
solicitor  is  sufficient,  and  that  it  is  not  necessary  to  g^vo  notice  to  the 
plaintiff  in  person*  Mr.  Justice  Lindley  based  his  decision  on  Order 
XIIL,  Rule  5a.  Order  XIII.,  Rule  5a,  would  seem  to  have  been 
intended  to  give  the  agent  of  the  defendant  in  London  time  to  write  to  the 
solicitor  of  the  plaintiff  in  the  country.  It  might,  however,  mean  that  the 
London  agent  of  the  defendant  should  communicate  at  once  with  the 
London  agent  of  the  plaintiff,  with  a  view  to  the  latter  writing  to  the 
solicitor  of  the  plaintiff  in  the  country  by  that  night's  post. 

The  present  new  Rule  clearly  requires  notice  to  be  sent  direct  by  the 
London  agent  of  the  defendant  to  the  solicitor  of  the  plaintiff  in  the 
country,  and  thus  overrules  Mr.  Justice  Lindley's  decision. 

*  Johnston  y.  Whitehead,  1  Gharley's  Oases  (Chambers),  42. 
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ItuleT. 


The  solicitor  of  a  defendant  appearing  by  a  solicitor 
shall  state  in  such  memorandum  his  place  of  businese, 
and,  if  the  appearance  is  entered  in  the  London  Office,  a 
place,  to  be  called  his  ^'  address  for  service/'  which  shall 
not  be  more  than  three  miles  from  Temple  Ber^  and,  if 
the  appearance  is  entered  in  a  District  Ilegistry,  a  place, 
to  be  called  his  '' address  for  service,"  which  shall  be 
within  the  district. 

Asto  the  **  address  for  service"  of  the  plaintiff's  solicitor,  see  the  note 
to  Eule  1  of  Order  IV.,  tupra. 

EuleS. 

A  defendant  appearing  in  person  shall  state  in  such 
memorandum  his  address,  and,  if  the  appearance  is  entered 
in  the  London  Office,  a  place  to  be  called  his  *'  address  for 
service,*'  which  shall  not  be  more  than  three  miles  from 
Temple  Bar,  and,  if  the  appearance  is  entered  in  a  District 
Begistry,  a  place,  to  be  called  his  "  address  for  service,'* 
which  shall  be  within  the  district. 

Ab  to  the  *'  address  for  service  **  of  a  plaintiff  suing  in  person,  aoc  the 
note  to  Order  lY.,  Rule  2. 


Bukd. 

If  the  memorandum  does  not  contain  such  address, 
it  shall  not  be  received ;  and  if  any  such  address  shall  be 
illusory  or  fictitious,  the  appearance  may  be  set  aside  by 
the  Court  or  a  Judge,  on  the  application  of  the  pUdntiffl 

This  Bole  is  copied  firom  a.  SO  of  the  Common  Law  Prooednre  Act, 
1S62,  the  words,  '*  on  the  application  of  the  plaintiff^*'  beixig  added. 

See  as  to  the  subject-matter  of  this  Bnle,  s.  80  of  the  Common  Law 
Piooednre  Act,  1852,  and  Bole  166  of  the  Bag.  Gen.,  HiL  T.,  1863.  See 
also  Order  IV.,  Bole  2,  sMpra,  and  the  note  thereto.  The  indonement  is 
fobstitiited  for  the  entry  in  a  hook. 
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Bule  10.  orf«,  m., 

The  Memorandum  of  Appearance  shall  be  in  the  Form 

No.  6,  Appendix  (A),  Fart  I.^  withfiuch  YariationB  as  the 
circomstanoes  of  the  case  may  require. 

The  analogous  form  is  given  in  s.  31  of  the  Onnmon  Iaw  XVooednre 

Act,  1 85 2.  It  has  been  laid  down*  that  that  Act  imperatively  requirea  that 
the  form  given  in  the  Slst  section,  or  one  to  the  like  effect,  fihall  be  med. 
The  present  Eulo  admits  of  **  such  variations  as  the  circumstances  of  the 
case  may  require." 

The  whole  style  ofthe  new  form  is  different  from  that  oftheoldappearanoe- 
piece.  It  is,  in  effect,  a  profcipe  to  the  officer  to  enter  an  appearance,  whic& 
by  the  next  Rule,  the  officer  is  enjoined  to  do.  A  reference  to  the  fonns 
accompanying  Daniel's  Chancery  Practice  t  will  show  that  this  new  kind 
of  memorandum  is  borrowed  from  the  practice  of  the  Court  of  Chancery. 
Nothing  is  said  here  ahoni  Jiling  it,  but  see  the  Form  itself,  infra.  As 
to  ^ying  notice  of  it,  see  Rule  6a,  tupra. 

where  the  defendant  in  an  Admiralty  action  in  rem  or  in  persotuim 
intends  to  object  to  the  jurisdiction  of  the  Court,  he  should  still  appear 
under  protest. X  An  appearance  under  protest  is  entered  in  the  same 
manner  as  an  ordinary  appearance,  save  that  the  words  **  under  protest " 
are  inserted  in  the  memorandum. 

Rule  11. 

Upon  receipt  of  a  Memorandum  of  Appearance,  the 
officer  shall  forthwith  enter  the  appearance  in  the  Cause 
Book. 

See  the  note  to  Order  Y.,  Rule  8,  supra ^  as  to  the  additional  labour 
which  this  Rule  involves,  and  as  to  the  Cause  Book. 

The  praecipe  to  enter  an  appearance  is,  in  Chancery  Practice,  **  left  at 
the  seat  of  the  Record  and  Writ  Qerk,  to  whoso  division  the  cause  is 
attached."  § 

Eule  12. 

Where  partners  are  sued  in  the  name  of  thdr  finn, 
they  shall  appear  individually  in  their  own  names.  But 
all  subsequent  proceedings  shall,  nevertheless^  continue  in 
the  name  of  the  firm. 

See  Bule  11  of  the  Principal  Act. 

Bee,  also,  Order  IX.,  Rules  6  and  6a,  and  the  notes  thereto,  aupra^  and 
Ozder  XYL,  Boles  10  and  10a,  infra. 

•  Per  PoUock,  C.B.,  4  D.  &  L.,  297.  t  No.  484. 

J  I%«  **  Vivar;*  2  P.  D.,  29 ;  36  L.  T.,  782 ;  26  W:  R.,  463.  See  s,  18 of 
this  Act,  tupra^  by  which  the  Admiralty  Rules  are  preserved. 
{  Daniel's  Chancery  Pzadice,  469-6^. 
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Order  zn.,  Bule  12a. 

Bule  18a. 
Where  any  person,  carrying  on  business  in  the  name  of 

a  firm  apparently  consisting  of  more  than  one  person,  shall 

be  sued  in  the  name  of  the  firm,  he  shallappear  in  his  own 

name;  but  all  subsequent  proceedings  shall,  nevertheless, 

continue  in  the  name  of  the  firm. 

This  new  Exile  was  added  by  Hule  6  of  the  Boles  of  the  Supreme 
Court,  June,  1876. 

By  Order  XVI.,  Bule  10a,  which  was  added  at  the  same  time,  "  any 
person  carrying  on  business  in  the  name  of  a  firm  apparently  consisting 
of  more  than  one  person  may  be  sued  in  the  name  of  the  firm. ' 

Bule  13. 

If  two  or  more  defendants  in  the  same  action  shall 
appear  by  the  same  solicitor  and  at  the  same  time,  the 
names  of  all  the  defendants  so  appearing  shall  be  inserted 
in  one  memorandum. 

This  Bule  is  copied  verbatim  firom  Beg.  Gen.,  Hil.  T.,  1853,  Bule  2, 
except  that  *  *  solicitor  * '  is  substituted  for  **  attorney,"  and  "  memorandum* ' 
for  "  appearance." 

Bule  14. 

A  solicitor  not  entering  an  appearance  in  pursuance 
of  his  written  undertaking  so  to  do  on  behalf  of  any 
defendant  shall  be  liable  to  an  attachment.* 

This  Bule  is  copied  verbatim  firom  Beg.  Gren.,  Hil,  T.,  1853,  Bule  3,  with 
the  important  modification  that  the  word  "  written  "  is  inserted  before 
the  word  "  undertaking."     See  as  to  this  Bule,  Order  IX.,  Bule  1 ,  eupra, 

Bule  15. 

• 

A  defendant  may  appear  at  any  time  before  judgment 
If  he  appear  at  any  time  after  the  time  limited  for 
appearance  he  shall,  on  the  same  day,  give  notice  there- 
of to  the  plaintiflfs  solicitor,  or  to  the  plaintiff  himself 


♦  See  Order  XLTV.,  infra. 
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if  he  sues  in  person,  and  he  shall  not,  unless  the  Court  or  ^«[  xu., 

a  Judge  otherwise  orders,  be  entitled  to  any  further  time - 

for  delivering  his  defence,  or  for  any  other  purpose,  than 
if  he  had  appeared  according  to  the  writ. 

This  Rule  is  founded  on  s.  29  of  the  Common  Law  Procedure  Act,  1852 ; 
but  the  ^me  of  it  is  rather  different,  the  proviso  relating  to  notice  being 
thrown  into  a  positive  form,  instead  of  being  inserted  parentheticaUy. 

The  important  words,  *'  imless  the  Court  or  a  Judge  otherwise  orders," 
are  also  introduced  after  the  word  **  not." 

See  the  case  of  The  "  Vivary'*  cited  under  Rule  10  of  this  Order,  supra,  as 
to  appearing  under  protest  in  an  Admiralty  action  in  rem  or  in  personam. 

Rule  16. 

In  Probate  actions  any  person  not  named  in  the  writ 
may  intervene  and  appear  in  the  action  as  heretofore  on 
fiUng  an  affidavit  showing  how  he  is  interested  in  the 
estate  of  the  deceased. 

It  was  a  rule  of  the  Prerogative  Court,  that,  when  a  suit  was  pendinff,  a 
party,  whose  interest  might  by  possibility  be  affected  by  the  suit,  shouldbe 
allowed  to  intervene  to  protect  his  interest.t  He  was  called  an  "  intervener." 

By  Rule  6  of  the  Rules  and  Orders  in  contentious  business  of  the 
Court  of  Probate,  **  parties  who,  previously  to  the  passing  of  the  Court 
of  Probate  Act,  1857,  had  a  right  to  intervene  in  a  cause,  may  do  so,  ioUh 
leave  of  the  Judge  or  of  the  Registrars^  obtained  by  order  or  summons, 
subject  to  the  same  limitations  and  the  same  rules  as  to  costs  as  in  the 
Prerogative  Court." 

"  The  distinction,"  it  has  been  observed,}  •*  between  an  intervener  and 
a  defendant,  properly  so-called,  would  seem  to  be  this,  viz.,  that  an  inter- 
vener is  a  person  who  puts  in  an  appearance  in  a  suit  while  the  suit  is 
pending.  If  a  person  puts  in  an  appearance  in  answer  to  a  citation, 
served  upon  him  by  the  plaintiff  at  the  commencement  of  the  suit,  he  is 
called  a  defendant." 

Rule  17. 

In  an  Admiralty  action  in  rem  any  person  not  ncmied 
in  the  writ  may  intervene  and  appear  as  heretofore,  on 
filing  an  affidavit  showing  that  he  is  interested  in  the  res 
under  arrest^  or  in  the  fund  in  the  Registry. 

The  writ  of  summons  in  an  Admiralty  action  in  rem  calls  upon  the 
owners  and  parties  interested  in  the  ship  "  or  cargo,"  to  enter  in  the 

♦  2  P.  D.,  29 ;  36  L.  T.,  782  ;  26  W.  R.,  463. 
t  Coote  and  Tristram's  Probate  Practice,  257. 
lib. 
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Orim  Zn.    Bt^zutT?  m  ^ppeAnE£«  in  tlie  caoK.    As  a  gencal  joIb,  oot 
IT.       thr:  l•^7^1  o«Ti';r.  h  11  1=.  J  penoQ.  having  any  thle  to  the ^ammti  j 
anizBt  naT  ir'iii-.-ar  an  i  dd" 


iiiiJ^  18. 

Anv  person  not  named  as  a  defsodaat  in  a 
snmmons  for  the  recoTery  of  land  may  by  leave  of] 
Coort  or  Judge  appear  and  defend,  on  filing  an 
fthovring  that  he  is  in  pooocaaion  of  liie  land  mAm] 

himself  or  his  tenant. 


Thi«  mlr^  is  ropi^*!  rfrintim  from  section  172  of  the 
Prrxvtlarv-  Avt.  l^'rl,  ••r*}o:'veiy  of  land*'  bein^  eqnivmlent  to  ejc 
Persons  clahniiig  in  opposition  to  the  title  of  the  tenant  in 
wi^r-?  n-'t  I'imitt*!  lo  dvf-aid  under  that  8ectxon.t 

The  "  writ  of  summons  *'  in  the  anme  as  in  other  adic 
the  endor<«r3i€:nt  of  claim  is  different.     See  App.  (A),  Put  11^  L I 

The  adi'Livit  of  the  j^^TSon  applving  for  leare  to  app 
most  show  th.it  ho  is  in  posaession  of  the  premiww,  by  himiiplf  or  hilt 
The  Conrt  will  not,  howemr,  consider  nice  qoestions  aa  to  the 
right  of  posws?ion.t 

A  form  ^f  nffidivit  hy  an  application  far  leare  to  appear  in  it 
he  fonnd  in  Chitty's  **  Forms,**}  and  also  a  form  of  the  Jadge*t  OiAi^ 
givinEr  him  leave  to  ipp^ir. }  

55**.?.  furth'^T.  rij»  t^  th*^  recoverr  of  land.  Order  AVll.,  Rnle  2 ;  (Wa 
XIX..  Rule  !>:  Or.i.?r  XXIX.,  Rnle?  7  and  8:  Order  XLn.,BBkl; 
Or.1.  r  XLVIII. ;  and  RtiIcs  19—21,  rM/r/»,  of  this  Order. 

Eule  19. 

Any  person  appearing  to  defend  an  action  for  ike  If 
covery  of  land  as  landlord  in  respect  of  property  whflnof 
he  is  in  possession  only  by  his  tenant,  shall  state  inli 
appearance  that  he  apjx^ars  as  landlord. 

This  Rulo  U  fopioJ  Tir^"itiin  from  section  173  of  the  Common  Lav  fto- 
ceduro  Act,  1852. 

The  tenant  will  not,  hy  the  landlord  b«}ing  jcined,  ho  precluded  ta 
Hetting  up  any  defence  which  he  may  have  as  tenant  in  possoswion.^ 

A  form  of  app<^arancc  by  a  landlord  not  named  in  the  writ  triU ^ 
found  in  Chittv's  "Forms."** 

S(«>  the  note  to  the  last  Rule. 


♦  "Williams  and  Bruce' s  Admiralty  Practice,  p.  199. 

t  D'>e  V.  Horton  v.  J?v*,  2  Y.  &  J.',  88. 

X  Croft  V.  LnmUtf,  4  E.  &  R,  6U.  \  P.  535.  |  P.  536. 

%  Doe  d.  Jrairn  v.  Horn,  3  M.  and  W.,  333.  ••  P.  536. 
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iK«fe  20.  <w«r  m, 

Rule  so. 


Wheye  a  person  not  named  as  defendant  in  any  writ ' 
of  summons  for  the  recovery  of  land  has  obtained  leave 
of  the  Court  or  Judge  to  appear  and  defend^  he  shall 
enter  an  appearance  according  to  tho  foregoing  rules, 
intituled  in  the  action  against  the  party  or  parties  named 
in  the  writ  as  defendant  or  defendants,  and  shall  forth- 
with give  notice  of  such  appearance  to  the  plaintiff's 
solicitor^  or  to  the  plaintiff  if  he  sues  in  person,  and  shall 
in  all  subsequent  proceedings  be  named  as  a  party  defen- 
dant  to  the  action. 

This  Rule  is  copied  from  Reg.  Gen.,  Ha.  T.,  1853,  Rule  113,  with  the 
addition  of  the  words  at  the  end,  "  and  shall  in  aU  subsequent  proceedings 
be  named  as  a  party  defendant  to  the  action."  A.  form  of  notice  of  ap- 
pearance by  a  party  not  named  in  the  writ  will  be  found  in  Chitt^r* 
"  Forms."* 

See  tho  note  to  Rule  18,  supra. 

Rule  21. 

Any  person  appearing  to  a  writ  of  summons  for  the 
recovery  of  land  shall  be  at  liberty  to  limit  his  defence 
to  a  part  only  of  the  property  mentioned  in  the  writ,  de- 
scribing that  part  with  reasonable  certainty  in  his  Memo- 
randum of  Appearance  or  in  a  notice  intituled  in  the 
cause,  and  signed  by  him  or  his  solicitor ;  such  notice  to 
be  served  within  four  days  after  appearance;  and  an 
appearance  where  the  defence  is  not  so  limited  shall  be 
deemed  an  appearance  to  defend  for  the  whole. 

This  Rule  is  copied  from  section  1 74  of  tho  Common  Law  Procedure 
Act,  1852,  with  the  addition  of  tho  words,  '*  in  his  Memorandum  of  Ap- 
pearance." 

As  to  the  form  of  tho  notice,  see  the  next  section. 

See  the  note  to  Rule  11,  supra,  and  Order  XIII.,  Rule  7,  infra. 

Rule  22. 

The  notice  mentioned  in  the  last  preceding  Eule  may 

♦  P.  587. 
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^5i  »?"   be  in  the  Form  No  7  in  Part  I.  of  Appendix  (A)  hereto,* 
with  such  yariations  as  circumstances  may  require. 

A  form  of  notice  in  this  case  is  given  in  ChiUy's  <*  Forms,"  p.  637. 
See  the  note  to  Rale  18,  supra,  and  Order  XIII.,  Rale  7,  infra. 

OEDER  XIII. 

DEFAULT  OF   APFEARAVCE. 

Euhl. 

Where  no  appearance  has  been  entered  to  a  writ  of 
summons  for  a  defendant  who  is  an  infant  or  a  person  of 
unsound  mind  not  so  found  by  inquisition,  the  plaintiff 
may  apply  to  the  Court  or  a  Judge  for  an  order  that  some 
proper  person  be  assigned  guardian  of  such  defendant,  by 
whom  he  may  appear  and  defend  the  action.     But  no  such 
order  shall  be   made  unless  it  appears  on  the  hearing  of 
such   application  that  the   writ   of  summons   was   duly 
served,  and  that  notice  of  such  application  was  after  the 
expiration   of  the  time  allowed  for   appearance,  and  at 
least  six  clear  days  before  the  day  in  such  notice  named 
for  hearing  the  application,  served   upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under  whose 
care  such  defendant  was  at  the  time  of  serving  such  writ 
of  summons,  and  also  (in  the  case  of  such  defendant  being 
an  infant  not  residing  with  or  imder   the    care  of  his 
father  or  guardian)  served  upon  or  left  at  the  dwelling 
house  of  the  father  or  guardian,  if  any,  of  such  infant, 
unless  the  Oourt  or  Judge  at  the  time  of  hearing  such  appli- 
cation shall  dispense  with  such  last-mentioned  service. 

This  Rule  is  copied,  mutatis  mutandis,  from  Ordor  YIL,  Rule  3,  of  the 
Ck>nsolidatcd  Orders  of  the  Court  of  Chancery.  There  are,  however,  two 
important  alterations.  One  is  the  substitution  of  **  some  proper  person  " 
for  **  one  of  the  solicitors  of  the  Coort."    In  the  Court  of  Chancery  the 

*  The  form  in  Appendix  (A)  contemplates  the  possibility  of  the  aotioa 
of  ejectment  being  brought  in  Chancery, 
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persons 
The  practice  under  this  Rule  only  applies  to  persons  **  of  unsonndmind.*' 
In  the  Court  of  Chancery  persons  of  great  age  and  incapable  of  giving 
a  continuous  attention  to  business,  have  been  ordered  to  be  defended  by 
guardian  ad  litem.X  The  application  in  the  Court  of  Chancery  was  by 
motion,  and  the  order  might  have  been  obtained  of  cour8e.§  Where 
the  guardian  dies,  a  special  application  for  the  appointment  of  a  new  one 
becomes  necessary .|| 

As  to  what  is  sufficient  service  on  an  infant,  or  a  person  of  unsound 
mind  not  so  found  by  inquisition,  see  Order  IX.,  Eules  4  and  6,  tupra^ 
and  the  notes  thereto.^ 

Forms  of  affidavit  in  support  of  the  motion  will  be  found  in  the 
"Forms'*  accompanying  Daniel's  "Chancery  Practice,"  Nos.  119  and 
135. 


Rule  2. 

Where  any  defendant  fails  to  appear  to  a  writ  of  fium- 
mons,  and  the  plaintiff  is  desirous  of  proceeding  upon 
default  of  appearance  under  any  of  the  following  Bules 
of  this  Order,  or  under  Order  XV.,  Bule  1,  he  shalV 
before  taking  such  proceedings  upon  default,  file  an 
affidavit  of  service,  or  of  notice  in  lieu  of  service,  as  the 
case  may  be. 

This  Rule  is  founded  upon  the  provisions  of  sections  27  and  28  of  th^ 
Common  Law  Procedure  Act,  1852,  but  in  the  case  of  a  writ  spedally 
indorsed,  execution  can  be  issued  at  once,  without  waiting  eight  days. 
Forms  of  the  affidavit  required  by  this  Rule  wwiU  be  found  in  Chitfy's 
•«  Forms,"  pp.  60,  69,  and  70.** 

As  to  Order  XY.,  Rule  1,  see  that  Rule,  infra, 

*'  Notice  in  lieu  of  service"  is  adapted  to  ^e  case  of  a  foi%igner  resident 
out  of  the  jurisdiction.tt 


♦  McKerrakin  v.  Corty  7  Beav.,  347 ;  Thomat  v.  Thomas,  7  Beav.,  47 ; 
JSiddulph  y.  Camoysj  9  Beav.,  548. 

't  Charltm  v.  West,  3  D.  F.  J.,  156 ;  and  see  Moore  v.  Viatel,  7  Beav., 
583  ;  and  Biddulph  v.  Dayrell,  15  L.  J.  (Ch.)»  320. 

X  Newman  v.  Selfe,  11  W.  R.,  764;  Steel  v.  Cohh,  11  "W.  R.,  298. 

\  Ee  Barrington,  27  Beav.,  272. 

£  Needham  v.  Smith,  6  Beav.,  130. 

%  See  also  Morgan  &  Chute's  Chancery  Acts  and  Orders,  4th  Edn., 
pp.  400-402  ;  DanieFs  Chancery  Practice,  pp.  147,  160. 

**  The  Forms  at  pp.  69  and  70  are  for  leave  *'  to  proceed ;"  but  they 
can  easily  be  adapted  to  proceedings  in  default  of  appearance. 

ft  Conunon  liaw  Procedure  Act,  1852,  s.  19* 

28 
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OrdtrXm.,  J8^  3^ 

Bnle  S.  ^••^  «• 

In  case  of  non-appearanoe  by  the  defendant  where  the 
writ  of  summons  is  specially  indorsed,  under  Order  III,, 
Rule  6,  the  plaintiff  may  sign  final  judgment  for  any  sum 
not  exceeding  the  sum  indorsed  on  the  writ,  together  with 
interest  at  the  rate  specified,  if  any,  to  the  date  of  the 
judgment,  and  a  sum  for  costs,*  but  it  shall  be  lawful  for 
the  Court  or  a  Judge  to  set  ^ide  or  vary  such  judgment 
^pon  such  terms  as  may  seem  just. 

This  Hule  is  a  re-enactment  of  the  second  part  of  Rale  7  of  the  Principal 
Act,  with  the  addition  of  the  words,  "  under  Order  III.,  Rule  6." 

The  Rule  is  coined  from  the  27th  section  of  the  Common  Law  Pro- 
*>  f^nre  Act,  185?,  and  is  founded  on  the  recommendations  of  the  Judicature 
'Commission.     (See  the  note  to  Order  III.,  Rule  6,  supra.) 

It  will  be  perccivod  that  no  mention  is  miade  of  any  proof  of  the  amount 
•of  the  debt  upon  a  writ  of  inquiry  or  before  one  of  tne  Masters,  in  the 
«ft86  of  a  d(^cndant  resident  out  of  the  jurisdiction,  as  exacted  by  sec- 
tioBii  18  and  19  of  the  Common  Law  Procedure  Act. 

As  to  the  mode  of  proceeding  when  the  defendant  appears,  see 
Order  XTV.,  infra. 

Rule  4. 

Where  there  are  several  defendants  to  a  writ  specially 
indorsed  for  a  debt  or  liquidated  demand  for  money,  under 
Order  III.,  Bule  6,  and  one  or  more  of  them  appear  to  the 
writ,  and  another  or  others  of  them  do  not  appear,  the 
plaintiff  may  enter  final  judgment  against  such  as  have 
not  appeared,  and  may  issue  execution  upon  such  judgment 
without  prejudice  to  his  right  to  proceed  with  his  action 
against  such  as  have  appeared. 

This  Rule  is  taken  from  section  33  of  the  Common  Law  Procoduro  Act, 
1852,  with  this  important  alteration,  that  the  claim  of  the  plaintiff  i» 
treated  as  joint  and  sevrral,  and,  consoquently,  his  claim  a^inst  the 
defendant  who  has  api)eared  is  not  in  any  way  prejudiced  by  liia  entering 
final  judgment  agninst  the  defendant  who  has  not  appeared,  and  issuing 
execution  thereupon. 

TJndcr  the  old  practice,  the  plaintiff,  if  he  signed  judgment  against  the 
defendant  who  hiid  not  appeared,  and  issued  execution  upon  such  judg« 


•  Under  .the  old 'practice  the  amount  which  might  bo  indorsed  for  costs, 
in  this  case;  was  fixed  by  Rule  1  of  Reg.  Gen.,  HiL  T.,  1863.  This  would 
seem  to  be  repealed  by  A'pp.  CD),  Form  1,  infi'a. 
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raent,  was  to  be  taken  to  have  abandoned  his  action  against  the  defiondant  OffteXIII** 

(or  defendnnts)  who  had  appeared.    The  alternative  formerly  presented       Bnlt  4. 

by  section  33  of  the  Common  Law  Procedure  Act,  18o2,*  to  a  plaintiff  • 

smng  for  a  debt  several  defendants,  one  or  more  of  whom  did  not  appear, 
was  not  an  inviting  one. 


Eule  5. 

Where  the  defendant  fails  to  appear  to  the  writ  of  sum- 
mons, and  the  writ  is  not  specially  indorsed,  but  the 
plaintiff's  claim  is  for  a  debt  or  liquidated  demand  only,  no 
statement  of  claim  need  be  delivered,  but  the  plaintiff  may 
file  an  affidavit  of  service  or  notice  in  lieu  of  service,  as 
the  case  may  be,  and  a  statement  of  the  particulars  of  his 
claim  in  respect  of  the  causes  of  action  stated  in  the 
indorsement  upon  the  writ,  and  may,  after  the  expiration 
of  eight  days,  enter  final  judgment  for  the  amount  shown 
thereby  and  costs  to  be  taxed,  provided  that  the  amount 
shall  not  be  more  than  the  sum  indorsed  upon  the  writ 
besides  costs. 

This  Eule  is  a  considerable  improvement  on  section  28  of  the  Ck>mmon 
Law  Procedure  Act,  1852,  for  which  it  is,  pro  tantOf  substituted.  That 
enactment  required  that  a  declaration  should  in  this  caso  bo  filed,  and  it 
was  only  in  the  event  of  no  plea  being  pleaded  to  it  within  eight  days 
that  final  judgment  could  be  signed.  Ko  statement  of  claim  (declaration) 
need  now  be  delivered. 

It  will  be  perceived  that  this  Kule  only  applies  when  the  plaintiff's 
demand  is  for  a  debt  or  liquidated  demand  in  moruiy  only,  the  writ  not 
being  specially  indorsed.  The  next  fiule  applies  to  a  case  where  the 
plain tiflfs  claim  is  for  detention  of  goods  and  pecuniary  damages,  or 
either  of  them  :  in  which  case,  of  course,  the  writ  cannot  be  speciaUy 
indorsod.f 

"  A  statement  of  the  particulars  of  claim.*'  This  statement,  it  is 
apprehended,  will  be  similar  to  the  one  which  might  have  been  speciaOff 
indorsed  on  the  writ ;  as  to  the  form  of  which,  see  Appendix  (A),  Part  H., 
section  7,  infra. 

"  AftQT  the  expiration  of  eight  days  *' —  i.e.,  from  the  date  of  the  filing 
of  the  af&davit  of  service  and  statement  of  particulars.  Under  the  old 
practice,  the  eight  days  ran  from  the  time  of  filing  a  declaration ;  and 


*  See  the  note  to  that  section  in  Day's  Common  Law  Procedure  Acts, 
pp.  69,  70. 

t  By  section  93  of  the  Common  Law  Procedure  Act,  1852,  "  inactions 
where  the  plaintiff  seeks  to  recover  a  debt  or  liquidated  demand  in 
money,  judgment  by  de&ult  shall  be  final." 
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Older  Xnit    if  the  defendant  pleaded  within  these  eight  days,  final  judgment  oonM 
*•!•  ••       not  have  been  edg^ed. 

*«  The  amonnt  shewn  thereby,*' — ».«.,  by  the  particulars  contained  in  the 
statement.  tTnder  the  old  practice  the  plaintiff  signed  final  judgment 
for  '<  an  amount  not  exceeding  the  amount  indorsed  on  the  writ  of  sum- 
mons, with  interest  at  the  rate  specified,  if  any.'**  A  similar  limitation 
is  imposed  in  the  present  Rule. 

'*  The  amount  shall  not  be  more  than  the  sum  indorsed  upon  the  writ.'* 
It  will  be  perceived  that  the  words,  **  with  interest  at  the  rate  specified,'* 
are  omitted.  The  reason  of  this  omission  probably  is  that  the  money 
daim,  where  the  writ  is  indprsed  with  the  amount,  but  not  specially  in- 
dorsed with  the  particulars  of  the  claim,  is  much  more  fully  set  out  under 
the  new  practice  than  under  the  old,  interest  being  specified  where  any  is 
alleged  to  be  due-f  (See  the  forms,  Appendix  (A),  Part  II..  section  2« 
infra.) 

In  the  case  of  The  ''  Polymede^X  Sir  Robert  Phillimore  decided  that, 
although  the  10th  Rule  of  this  Onler  had  been  annulled  by  the  Rulea 
of  the  Supreme  Court,  December,  1875,  the  present  Rule  did  not  thereby 
become  applicable  to  proceedings  in  defiiiult  of  appearance  in  an  Admiralty 
action  in  rem.  The  old  practice  under  the  Admiralty  Rules  of  1871 
thereby  revived. 

"  Costs  to  be  taxed."  Under  the  section  just  referred  to,  the  costs  were 
only  to  be  taxed  when  the  plaintiff  claimed  more  than  *'  the  sum  fixed  by 
the  Masters  for  costs." 

See,  further,  as  to  taxation  of  costs,  the  Rules  of  the  Supreme  Court 
(Costs),  infra. 

In  a  case  at  chambers,  Mr.  Justice  Quain  decided  that  a  plaintiff 
before  signing  judgment  under  the  present  Rule,  must  take  out  a 
summons.  §  • 

Rule  5a. 

Where  a  defendant  fails  to  appear  to  a  writ  of  sum- 
monBy  issued  out  of  a  District  Begistry,  and  the  defendant 
had  the  option  of  entering  an  appearance  either  in  the 
District  Begistry  or  in  the  London  office,  judgment  for 
want  of  appearance  shall  not  be  entered  by  the  plaintiff 
until  after  such  time  as  a  letter  posted  in  London  on 
the  previous  eveningy  in  due  time  for  delivery  to  him  on 
the  following  morning,  ought,  in  due  course  of  post,  to 
have  reached  him.  « 

*  Common  Law  Procedure  Act,  1852,  section  28. 

t  Still  it  is  to  be  observed  that  the  interest  is  to  be  expressly  added  by 
Rule  3,  where  the  writ  is  •peeiallff  indorsed,  although  the  particulars 
there  are  stiU  more  full.  ^  SS 

t  1  P.  D.,  121;  34  L.  T.,  367;  24  W.  R.,  256;  2  Charleys  Cases 
(Court),  156. 

)  FowUr  y.  Letoy,  1  Charley*8  Oases  (Chambers),  43. 
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This  new  rule  was  added  by  the  7th  Rule  of  the  Rules  of  the  Suprome  Ord«r  XIIL« 
Court,  December,  1875.  Bute  5a. 

As  to  the  option  of  entering  an  appearance  either  in  the  District  ' 

Registry  or  in  London,  see  Order  V.,  Rule  2,  and  Order  XII.,  Rules  3,  6^ 
nnd  6a,  and  the  notes  to  those  Rules,  supra. 

Bute  6. 

Where  the  defendant  fails  to  appear  to  the  writ  of 
summons^  and  the  plaintiff's  claim  •is  not  for  a  debt  or 
liquidated  demand  only,  but  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them^  no  statement  of 
claim  need  be  delivered,  but  interlocutory  judgment  may 
be  entered  and  a  writ  of  inquiry  shall  issue  to  assess  the 
value  of  the  goods  and  the  damages,  or  the  damages  only, 
AS  the  case  may  be,  in  respect  of  the  causes  of  action  dis- 
closed by  the  indorsement  on  the  writ  of  summons.  But 
the  Court  or  a  Judge  may  order  that,  instead  of  a  writ  of 
inquiry,  the  value  and  amount  of  damages,  or  either  of 
them,  shall  be  ascertained  in  any  way  in  which  any  question 
arising  in  an  action  may  be  tried. 

Where  the  plaintiflf  is  entitled  to  enter  interlocutory  judgment  under 
this  Rule,  and  the  writ  of  summons  issued  out  of  a  District  Registry, 
such  interlocutory  judgment  (and«  when  damages  have  been  assessed,  final 
judgment)  is  to  be  entered  in  the  District  Registry,  unless  the  Court  or  a 
Judge  shall  otherwise  order.     Order  XXXV.,  Rule  la,  infra. 

"No  statement  of  claim  need  be  delivered."  See  section  28  of  the 
Common  Law  Procedure  Act,  which  required  in  this  case,  as  in  the  case 
of  a  debt  or  liquidated  demand,  that  **  a  declaration  thould  he  filed.**  (See 
the  note  to  the  last  Rule.)  Interlocutory  judgment  can  now  be  at  once 
signed  upon  default  of  appearance. 

Where  the  judgment  is  "interlocutory"  merely — i.e.,  for  unliquidated 
damages — the  plaintiff* s  title  to  damages  is  thereby  established ;  but  ike 
^antount  of  them  yet  remains  to  be  ascertained.  Under  the  old  praotioe, 
this  was  done  by  a  reference  to  the  Master,  or  by  means  of  a  writ  of  in- 
quiry.* 

A  reference  to  a  Master  was  a  more  expeditious  and  less  expensive 
mode  of  proceeding  than  executing  a  writ  of  enquiry.  The  Court  was  in 
the  habit  of  referring  it  to  the  Master  to  compute  damages,  where  the 
^damages  were  a  mere  matter  of  calculation  of  figures,  even  before  the 
Common  Law  Procedure  Act,  1852,  and  by  the  04th  section  of  that  Act 
the  legislature  expressly  sanctioned  references  to  the  Master  in  cases  where 
the  amount  of  damages  was  "  subetantially  a  matter  of  calculation."  The 
writ  of  inquiry  is  usually  executed  before  the  Sheriff  or  his  deputy,  who 

*  Archbold's  Practice,  p.  990. 
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,    ,   in   London  in  the  Seoondaiy.     Hie  uu|iie8t  is  takeo.  nearly  in  the 
Bid*  #.       name  nurnncr  as  at  a  trial  at  Nisi  Pnus.      All  the  plaintiff,  how- 

erer,  has  to  prore,  ii  the  fumUum  of  the  damages/  and  the  defendant* 

thecefore,  cannot  go  into  any  evidence  of  matter  tantamotmt  to  a  delienco 
of  the  action  or  any  part  of  it,  and  which  he  might  have  pleaded.t 
Though  he  brings  forward  no  evidence  at  all  in  support  of  his  claim,  the 
plaintiff  must  have  nominal  damages,  at  least,  p^ven  him  by  the  inquest. 
The  writ  is  issued,  as  of  course,  without  obtaimng  any  order  of  the  Court 
for  the  purpose,  except  when  it  is  to  be  executed  before  a  Judge. 

In  the  case  of  a  reference  to  the  Master,  an  order  of  the  Court  or  a 
Judge  is  necessary.  It  is  ilpprehended  that  the  present  Rule  is  not  in- 
tended to  interfere  with  the  previous  practice  of  referring  the  question  of 
the  quantum  of  damages  to  the  Master.  The  powers  of  ifsMters  under  the 
new  nractice  are  defined  in  Order  LIV.,  infra, 

Wnere  the  action  proceeds  in  a  District  Registry,  the  rcfereucc,  it  i(i 
apprehended,  would  be  to  the  District  Registrars,  who  are  armed  with  all 
toepowers  of  Masters.} 

Ine  present  Rule  says,  that  <*  the  Court  or  a  Judge  may  order  that  the 
damages  shall  be  ascertained  in  any  way  in  which  any  question  arising  in 
an  action  may  bo  tried.'*  By  s.  67  of  the  Principal  Act,  supra ,  **  tho  Court 
or  a  Judge  niav,  in  any  cause  or  manner,  order  any  question  arising  therein 
to  be  tried  either  before  an  Official  or  befoie  a  Special  Referee." 

The  indorsement  of  claim  will  be  a  sufficient  guide  to  tho  person  con- 
ducting tho  inquiry,  without  a  declaration. 

In  an  action  for  rent,  and  for  tho  return  of  specific  goods,  Mr.  Justice 
Quain,  at  chambers,§  held  that  the  last  words  of  this  Rule  apply  to  the 
old  writ  of  delivery  when  the  value  of  the  goods  would  have  to  be  asseseed, 
and  that  tho  plaintiff  might  sign  judgment  for  the  retiim  of  tho  ^)ecifie 
goods  retained,  and  proceed  to  exc<;ution  under  Rule  4  of  Order  XLII. 

In  an  action  for  damages  on  the  policy  of  insurance  of  a  ship,  inspec- 
tion of  a  ship's  papers  was  allowed  before  appearance,  because  the  plaintiff 
had  power  to  sign  judgment  in  case  of  default  of  appearance,  under  tho 
prwent  Rule.    For  Lush,  J.Q 

Rule  7. 

In  case  no  appearance  shall  be  entered  in  an  action 
for  the  recovery  of  land,  within  the  time  limited  for  appear- 
oneei  or  if  an  appearance  be  entered,  but  the  defence  be 
limited  to  part  only,  the  plaintiff  shall  be  at  liberty  to 
enter  a  judgment  that  the  person  whose  title  is  asserted  in 
tho  writ  shall  reoover  possession  of  the  land,  or  of  the  part 
thereof  to  whioh  the  defence  does  not  apply. 

The  Rule  is  conied  ftx>m  s.  177  of  the  Common  Law  Procedure  Act,  18o2. 
Bee  Order  XII.,  Rules  21  and  22,  tupra, 

•  Ik  OmilUm  v.  rAigh,  1  B.  and  P.,  368. 

t  Speek  T.  Fh%ttip»y  6  M.  and  W.,  279. 

i  8ee  Order  XXXV.,  Rule  4,  infra, 

)  Iffory  v.  Cruikikank  tk$  Younger,  1  Charley's  Cases  (Court),  123. 

I  1  Charley's  Cases  (Chambers),  43. 
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£ule  8.  Ordtr  ZIU., 

Where  the  plaintiff  has  indorsed  a  claim  for  meane 

profits,  arrears  of  rent,  or  damages  for  breach  of  contract, 
upon  a  writ  for  the  recovery  of  land,  he  may  enter  judg- 
ment as  in  the  last  preceding  Bule  mentioned  for  the  land, 
and  may  proceed  as  in  the  other  preceding  Rules  of  this 
Order  as  to  such  other  claim  so  indorsed. 

Soe  as  to  this  Rule  8.  2X4  of  the  Common  Law  Procedure  Act,  lS62,«iid 
Order  XVJI.,  Kulc  2,  infra. 

Under  the  old  practice  it  was  Eomelimes  more  prudent  not  to  proceed 
for  mesne  profits,  when  the  defendant  did  not  nppear.* 


Mule  9. 

In  actions  as^bigned  by  the  84th  section  of  the  Act 
to  the  Chancery  Division,  and  in  Probate  actions,  and 
in  all  other  actions  not  by  the  Rules  in  this  Order  other- 
wise specially  provided  for,  in  case  the  jwirty  served  with 
the  w  rit  does  not  appear  within  the  time  limited  for  appear- 
ance, upon  the  filing  by  the  plaintiff  of  a  proper  affidavit 
of  service  the  action  may  proceed  as  if  such  party  had 
appeared. 

In  the  Court  of  Chancery  the  preuitice  has  beonf  for  \he  plaintiff  to  smisr 
an  appearance  for  th*  defendanty  when  the  latter  has  made  default  in  appear- 
ance. In  the  Court  of  Probate  the  practice  has  been  to  proceed  without 
antf  dffrndant,  when  the  defendAnt  makes  default  in  appearance.^ 

In  the  case  of  The  Provident  Fermanent  Building  Society  v.  Greenhill^^ 
the  Master  of  the  Kolls  directed  that  the  suit,  which  was  commenced  before 
the  Ibt  of  November,  1875,  and  in  which  a  defendant,  who  had  been  served 
with  a  copy  of  the  Bill  under  the  old  practice,  had  failed  to  appear, 
should  proceed  under  the  new  practice,  in  order  that  the  plaintiff  might 
obtain  the  benefit  of  the  present  Rule. 

Similar  leave  was  given  in  the  case  of  Omrdiner  v.Sardy,\(  which  was  a 
foreclosure  suit  commenced  before  the  Ist  of  November,  1875,  a^^ainst 
defendants  out  of  the  jurisdiction,  and  in  which  the  defendants,  who  had 


*  Day's  Common  Law  Procedure  Acfs,  p.  210,  4th  ed.  (1872). 
t  Rules  3,  4  and  7  of  Order  X.  of  the  Consolidated  Orders  of  the  Court 
of  Chancery. 
X  Cooto  and  Tristram's  Probate  Practioe,  p.  565. 
§  1  Ch.  D.,  624  ;  45  L.  J.  (Ch.),  272.  [  W.  N.,  1876,  p.  153. 
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CMer  XJn.,  beon  served  ia  New  Zealand  with  a  oopy  of  the  Bill,  had  failed  to  appear. 
Bnla  9.       Vice-chancellor  Bacon  at  first  acceded  to  the  plaintiff's  application  for 

_  liberty  to  file  a  traversing  note,  bat  the  Registrar  objected  to  draw  up  the 

part  of  the  order,  which  gave  leave  to  file  a  traversing  note,  on  the  ground 
that  it  was  no  longer  the  practice ;  and  on  a  second  application  on  behalf  of 
the  plaintiff,  the  Vice-Chanc^or  followed  the  precedent  of  The  Provident 
Pfrmanent  Building  Society  v.  QreenhiU^  and  gave  leave  to  proceed  under 
the  new  practice  without  giving  leave  to  file  a  traversing  note.* 

Ko  order  seems  to  be  necessary  under  this  Rule,  in  an  action,  commenced 
in  a  District  Registry,  for  a  dissolution  of  partnership  in  which  no 
appearance  has  been  entered,  that  the  papen  may  be  sent  up  to  London 
for  the  hearing,  llie  papers  would  be  sent  up,  as  a  matter  of  course,  when 
the  action  was  set  down  in  the  District  Registry  on  motion  for  judgment 
in  London.t 

This  Rule  does  not  enable  a  plaintiff  to  sign  judgment,  in  dofcKilt  of 
defence,  under  Order  XXIX.,  Rule  10,  without  delivering  a  statement  of 
claim.:^ 

"  Upon  the  filing  of  a  proper  affidavit  of  service.*'  In  Shepherd 
Y.  Beane\  the  plaintiff,  in  default  of  appearance,  filed  not  only  <^  a 
proper  affidavit  of  service,"  but  lUso  the  statement  of  claim,  the  notice 
of  motion  for  a  receiver,  the  affidavit  in  support  of  that  motion,  and  a 
notice  of  filing  it.  As  this  wa6  the  first  case  under  the  present  Rule,  the 
Record  and  Writ  Clerks  felt  some  difficulty  as  to  what  was  the  proper 
practice  under  it  with  regard  to  filing  documents.  Yicc-Chancellor  Bacon 
approved  of  t^e  course  taken  by  the  plaintiff,  on  account  of  the  language 
of  Order  XIX.,  Rule  6,  which  directs  that  "^r^  pleading  or  other 
document  required  to  be  delivered  to  a  party  «Aa//,  if  no  appearance  has 
been  entered  for  any  party,  be  delivered  by  being  Jiled  with  the  proper 
officer." 


RuU  10. 

In  an  Admiralty  action  in  rem,  in  which  an  appearance  hat  not  been 
entered,  the  plaintiff  tnay  proceed  atfolhwt : — 

fa,J  He  may,  after  the  expiration  of  twelve  dayt  from  the  filing  of 
the  writ  of  eummontf  take  out  a  notice  oftale,  to  be  advertised  by  him  in 
two  or  more  public  Journals  to  be  from  time  to  time  appointed  by  the 
Judge, 

(b,)  After  the  expiration  of  six  days  from  the  adrertitetnent  of  the 
notice  of  taU  in  the  eaidjoumaU,  if  an  appearance  hat  not  been  entered, 
the  plaintiff  thallJUe  in  the  Begittry  an  e^ffidavit  to  the  effect  that  the 
taid  notices  have  been  duly  advertited,  with  copiet  of  the  journals 
annexed,  as  also  such  proofs  as  may  be  necessary  to  establish  the  claim , 
and  a  notice  of  motion  to  have  the  property  sold, 

(e.J  If  when  the  motion  comes  before  the  Judge^  he  is  satisfied  that 


•  W,  N.  1876,  p.  186. 

+  Lumb  V.  WhiUUy,  W.  N.,  1877,  p.  40. 

1  Minton  v.  Metcalf  36  L.  T.,  683  ;  12  N.  C,  13? 

J  W.  K.,  1876,  p.  61. 
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the  claim  is  well  founded ^  he  may  order  the  property  to  be  appraised  and  Order  ZIII., 
sold,  and  the  proceeds  to  be  paid  into  the  Registry,  __  _ 

fd.J  If  there  be  two  or  more  actions  by  default  pending  against  the 
same  property f  it  shall  not  be  necessary  to  take  out  a  notice  of  sale  in 
more  than  one  of  the  actions  ;  but  if  ths  plaintiff  in  the  first  action  does 
not  J  within  eighteen  days  from  the  filing  of  the  writ  in  that  action,  take 
out  and  advertise  the  notice  of  sale,  the  plaintiff  in  the  second  or  any 
subsequent  action  may  take  out  and  advertise  the  notice  of  sale,  if  he 
shall  have  filed  in  the  Registry  a  writ  of  summons  in  rem  tn  such  second 
cr  subsequent  action. 

(e.)  Within  six  days  from  the  time  when  the  proceeds  have  been  paid 
into  the  Registry,  the  plaintiff  in  each  action  shall,  if  he  has  not 
previously  done  so,  file  his  proofs  in  the  Registry,  and  have  the  action 
placed  on  the  list  for  hearing. 

ff.J  In  an  action  of  possession,  after  the  expiration  6f  six  days  from 

the  filing  of  the  writ,  if  an  appearance  has  fwt  been  entered,  the  plaintiff 

may,  on  fling  in  the  Registry  a  memorandum,  take  out  a  notice  of 

proceeding  in  the  action,  to  be  advertised  by  him  in  two  or  more  public 

journals  to  be  from  time  to  time  appointed  by  the  Judge. 

(g.)  After  the  expiration  of  six  days  from  the  advertisement  of  the 
notice  of  proceeding  in  the  said  Journals,  if  an  appearance  has  not  been 
entered,  the  plaintiff  shall  fie  in  the  Registry  an  affidavit  to  the  effect 
that  the  notice  has  been  duly  advertised,  with  copies  of  the  journals 
annexed,  as  also  such  proof  as  may  be  necessary  to  establish  the  action 
and  shall  have  the  action  placed  on  tike  list  for  hearing. 

(h.J  If,  when  the  action  comes  before  the  Judge,  he  is  satisfied  that  the 
claim  is  well  founded,  he  may  pronounce  for  the  same,  and  decree 
possession  of  the  vvssel  accordingly. 

This  Kulo  was  copied  verbatim  from  the  Kules,  Orders  and  Regulations 
of  the  High  Court  of  Admiralty,  made  on  the  29th  of  Novemher,  1869,  ^ 

in  pursuance  of  the  provisions  of  the  3  and  4  Vict.  cc.  66  and  66,  and 
X7  and  18  Vict.  c.  78,  Rules  18  to  26.» 

The  Rule  was  annulled  by  the  8th  Rule  of  the  Rules  of  the  Supreme 
Court,  December,  1876,  inserted,  infra,  as  Rule  10a  of  this  Order. 

As  to  the  effect  of  the  abrogation  of  this  Rule,  see  the  note  to  Rule  lOa, 
infra. 

Rule  lOfl. 

Order  XIII.,  Rule  10,  of  the  Bales  of  the  Supreme 
Court,  is  hereby  annulled. 

*  See  them  in  the  Appendix  to  Williams  and  Bruce's  Admiralty  FhM>- 
tice,  pp.  xxxL,  xxxii.  The  only  alteration  is  the  substitation  of  the 
plaintiff  for  his  ''proctor." 
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Oriar  XU.,       TJub  new  Bole  wa8  added  by  the  8th  Bule  of  the  BulaB  of  the  Supremo 
Bvl«  Ite.      Court,  December,  1875. 

The  effect  of  the  new  Rule  is  to  revive  the  practice  existing  in  the  High 
Court  of  Admiralty,  with  regard  to  proceedings  in  default  in  causes  in  rem, 
immediately  prior  to  the  commencement  of  tiie  present  Act.* 

That  practice  is  contained  in  Rules  4  and  6  of  the  Additional  Rules  of 
the  High  Court  of  Admiralty,  1871. 


ORDER  XIV.      . 
Leave  to  Defend  where  Writ  specially  Indorsed. 

Eulel. 

TFhere  the  defendant  appears  on  a  writ  of  wmmons  specially  indorwd, 
Wider  Order  III.,  Rule  6,  the  plaintiff  may,  on  infidavit  verifying  the  cause 
of  action,  and  swearing  that  in  his  belief  there  is  no  defence  to  the  action,  call 
on  the  defendant  to  show  cause  before  the  Court  or  a  Judge  why  the  plaintiff 
should  not  be  at  liberty  to  sign  final  judgment  for  the  amount  so  endorsed, 
together  with  interest,  if  any,  and  costs;  and  the  Court  or  Judge  may,  unlesit 
the  defefidant,  by  affidavit  or  otherwise,  satisfy  the  Court  or  Judge  that  he 
has  a  good  defence  to  the  action  on  the  merits,  or  disclose  sueh  facts  as  the 
Court  or  Judge  may  think  sufficient  to  entitle  him  to  be  permitted  to  defefid 
the  action,  make  an  order  empowering  the  plaintiff  to  sign  judgment  accord- 
ingly. 

This  Rule  was  annulled  by  Rule  la  of  this  Order  (Rule  3  of  the  Kales 
of  the  Supreme  Court,  May,  1877),  tn/ra.  Seethe  note  to  that  Rule,  infrti. 

Rule  \a. 

Order  XIV.,  Rule  1,  of  the  Rules  of  the  Supreme  Court, 
is  hereby  repealed,  and  the  following  Rule  is  substi- 
tuted : — 

Where  the  defendant  appears  to  a  writ  of  summons 
specially  indorsed  under  Order  III.,  Rule  6,  the  plaintiflT 
may,  on   ai&davit  made  by  himself,  or  by  any  other 

PERSON    WHO     CAN    SWEAR    POSITIVELY    TO    THE    DEBT    OR 

CAUSE  OF  ACTION,  Verifying  the  cause  of  action,  and  stating 
that  in  his  belief  there  is  no  defence  to  the  action,  call  on 


*  The  '^Polymede:*  1  P.  D.,  121;   M  L.  T.,  867;  24  W.  R.,  256; 
Charley's  Cases  (Court),  156. , 
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the  defendant  to  show  cause  before  the  Court  or  a  Judffe  Ord«r  XIT., 

why  the  plaintiff  should  not  be  at  liberty  to  sign  final 

judgment  for  the  amount  so  indorsed,  together  with 
interest,  if  any,  and  costs.      A  copy  of  the  affidavit 

SHALL    accompany  THE     SUMMONS    OR  NOTICE    OF   MOTION. 

The  Court  or  a  Judge  may  thereupon,  unless  the  defendant^ 
by  affidavit  or  otherwise,  satisfy  the  Court  or  a  Judge 
that  he  has  a  good  defence  to  the  action  on  the  merits,  or 
disclose  such  facts  as  may  be  deemed  sufficient  to  entitle 
him  to  defend,  make  an  order  empowering  the  plaintiff  to 
sign  judgment  accordingly. 

This  new  Bole  was  added  by  Rule  3  of  the  Rules  of  the  Bupreme  Couxty 
May,  1877.  The  principal  alterations  effected  by  it  are  indicated  by  the 
small  capitals. 

Rule  i  of  this  Order  was  a  re-enactment  of  the  third  part  of  Rule  7  of  the 
Principal  Act,  with  the  addition  of  the  words  **  under  Order  III.,  Rule  6," 
and  the  omission  of  the  words  at  the  end,  '*  permission  to  defend  the  action 
may  be  granted  to  the  defendant  on  such  terms  or  conditions,  if  any,  as 
the  Judge  or  Court  may  think  just."  The  omitted  words  appear  as  Rule 
6  of  this  Order,  %»fra. 

See  the  cases  cited  under  Order  III.,  Rule  6,  iupra. 

As  to  the  time  within  which  the  defendant  is  to  deliver  his  defence, 
where  he  is  permitted  to  defend  the  action  under  this  Rule,  see  Order 
XXII.,  Rule  3,  infra. 

The  present  Order  is  an  important  improvement  on  section  27  of 
the  Common  Law  Procedure  Act,  1852.  It  is  founded  on  the  recommen- 
dation of  the  Judicature  Commission,*  cited  under  Order  III.,  Rule  6, 
•upra. 

Where  a  new  affidavit  under  Rule  1,  was  read  before  Mr.  Justice 
Lindley,  at  chambers,  he  considered  the  case  as  substantially  a  new  one. 
and  not  a  case  on  appeal  from  the  Master,  which  it  otherwise  purported 

tobe.t 

Mr.  Justice  Quain  laid  down,  at  chambers,  that  a  defendant  to  ff, 
specially  indorsed  writ  must  show  a  good  defence  on  the  merits.  An 
affidavit  merely  that  ho  has  a  good  defence  is  not  sufficient.^  Hut  see 
The  Standard  Discount  Company,  Limited  v.  De  la  Grange,^  and  LUyyeCa 
Banking  Company  v.  Ogle^^  epitomised  under  Order  XIV.,  Rule  6,  infra. 

In  the  case  of  Frederiei  v.  Vandersee,^  it  was  decided  by  the  C!ommon 
Pleas  Division,  overruling  a  decision  of  Mr.  Justice  Lush  at  chambers, 


•  First  Report,  p.  11. 
t  1  Charley's  Cases   (Chambers),  62. 
J  1  Charley's  Cases  (Chambers),  48. 
§  Times,  Thursday,  August  10th,  1876. 

II  1  Ex.  D.,  262 ;  45  L.  J.  (Ex.\  60,6 ;  34  L.  T.,  684  ;  24  W.  R.,  678. 
IT  2  C.  P.  D.,  70 ;  46  L.  J.  (C.  P.),  194 ;   36  L.  T.,  844,  889 ;  26  W.R., 
389. 
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Ord«r  Xnr.,  that  the  affidavit  Terif3ring  the  cause  of  action  and  swearing  that  in  the 
Enlt  1a.       plaintiff's  belief  there  is  no  defence  to  the  action,  must  be  sworn  by  the 

'  plaintiff  himself ;  and  that  an  affidavit  by  the  plaintiffs  solicitor  verifying 

the  cause  of  action,  and  swearing  ihat  in  the  solicitor's  belief  there 
was  no  defence  to  the  action,  was  insufficient.  The  Court  of  Appeal 
affirmed  the  decision  of  the  Common  Pleas  Division.  In  Th*  Bank  of 
Montreal  v.  Cameron^*  the  Court  of  Appeal,  affirming  the  decision  of  the 
Queen's  Bench  Division,  held  that  corporations  were  from  the  wording 
of  Rule  1,  supra,  excluded  from  the  benefits  of  this  Kule,  as  the  officers 
could  not  ma!ko  the  affidavit.  In  the  case  of  Frederici  v.  Vandertee  the 
decision  rendered  it  necessary  to  send  out  to  Smyrna,  where  the  plaintiff 
resided,  to  have  the  affidavit  sworn.  This,  Mr.  Justice  Grove  said,  might 
*'  cause  inconvenience ;"  and  accordingly  the  above  new  Bule  la,  provides 
a  remedy  for  this  '  ^  inconvenience. " 

All  that  the  Judge  requires  to  see  under  Order  XIV.,  Kule  1,  is  that 
there  is  a  6of}4jff<^  defence.    He.  does  not  pretend  to  try  the  action.f 

Judgment  was  ordered  by  Quain,  J .,  at  chambers,  to  be  signed  on  a 
specially  indorsed  writ,  in  an  action  by  a  Company  for  a  balance  due  to 
them  by  a  firm  of  solicitors,  instructed  to  collect  the  debts  of  the  Com- 
pany, one  of  whom  had  allowed  judgment  to  go  by  default,  while  the 
other  had  expressed  his  willingness  to  pay  his  moiety,  if  the  Company 
would  undertake  not  to  levy  execution  upon  him  for  the  whole.:^ 

Judgment  was  ordered  to  be  signed  on  a  specially  indorsed  writ, 
although  the  defendant  was  then  at  sea,  he  having  been  served  the  day 
before  ne  sailed.  § 

Where,  in  an  action  on  a  bill  of  exchange  against  executors,  the  defen* 
dant  claimed  an  administration  order  as  next  of  kin,  Lindley,  J.,  at  cham* 
bers,  made  the  order,  and  transferred  the  action  to  the  Chancery  Division. | 

Leave  was  given  to  sign  judgment  on  a  specially  indorsed  writ,  in  an 
action  for  commission  by  a  stockbroker,  although  the  correctness  of  his 
account  was  disputed  by  the  defendant.  If 

Leave  was  g^ven  to  sign  judgment  on  a  specially  indorsed  writ,  in  an 
action  for  the  hire  of  a  steam  pump,  although  the  defendant  alleged  that 
the  pump  was  insufficient  for  the  purpose  for  which  it  was  hired.** 

Leave  was  g^ven  to  sign  judgment  on  a  specially  indorsed  writ,  in  an 
action  for  money  paid  for  differences  on  the  Stock  Exchange,  although  the 
defendant  alleged  that  there  was  an  agreement  (without  consideration]  to 
carry  over  the  account  ft 

Leave  was  given  to  sign  judgment  on  a  specially  indorsed  writ,  in  an 
action  on  a  guarantee,  although  the  defendant  swore  that  the  guarantee 
was  given  under  protest,  and  obtained  by  undue  pressure.  J  ( 

In  an  action  for  milk  sold  and  delivered  where  the  writ  was  specially 
indorsed,  a  counterclaim  was  made  for  breach  of  contract  in  not  supply- 


*  26  W.  R.,  693 ;  36  L.  T.,  416 ;  2  a  B.  D.,  636. 
t  Andrews  v.  Stewart,  1  Charley's  Cases  (Chambers),  60. 
X  EoMt  Assam  Company,  Limited  v.  £oche  and  Gover,  1  Charley's  Cases 
(Chambers),  46. 
§  1  Charley's  Cases  (Chambers),  49. 
Ij  1  Charley's  Cases  (Chambers),  62. 
H  2  Charley's  Cases  (Chambers),  18. 
**  Fhillips  V.  Harris,  2  Charley's  Cases  (Chambers),  20. 
ft  WooUton  V.  Baines,  2  Charley's  Cases  (Chambers),  21. 
Xt  2  Charley's  Cases  (Chambers),  22. 
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ing  8  sufficient  quantity  of  the  milk ;  the  defendant  was  admitted  to   Order  ZIT., 
dedtend,  confining  his  defence  to  his  counterclaim.*  ^  Bula  1ft. 

The  Judge  refused  to  order  judgment  to  he  signed  on  a  specially  in- 

dorsed  writ,  in  an  action  for  arrears  of  salary,  where  the  plaintiff's  affida- 
vit was  sworn  to  be  imtrue,  and  where,  in  point  of  fact,  the  services  for 
which  a  salary  was  claimed,  had  never  been  performed,  f 

Leave  to  sign  judgment  on  a  specially  indorsed  writ  was  refused,  the 
defendant,  served  in  New  York  (on  the  6th  of  January),  not  having  had 
time  to  instruct  his  solicitors  before  the  summons  was  taken  out  (on 
January  7th). J 

Leave  to  sign  judgment  on  a  specially  indorsed  writ  was  refused,  in  an 
action  of  covenant,  in  which  the  defendant  pleaded  a  deed  of  release,  and 
the  plaintiff  replied  that  the  alleged  deed  was  an  escrow.  § 

Where  the  Master  has  indorsed  '*No  order,"  on  an  application  for 
leave  to  sign  judgment  on  a  specially  indorsed  writ,  this  is  equivalent  to 
leave  to  defend,  and  if  the  defendant  does  not  deliver  his  defence  within 
eight  days,  under  Order  XXII.,  Rule  3,  the  plaintiff  may  then  sign 
judgment.  II 

Where  the  writ  has  been  specially  indorsed,  the  defendant  must  deliver 
a  statement  of  defence  under  Order  XXII.,  Rule  3,  otherwiso  the  plaintiff 
will  be  entitled  to  sign  judgment  under  Order  XXIX.,  Rule  2,  although 
ho  has  delivered  no  notico  pursuant  to  Order  XXI.,  Rule  4,11 

Rule  2. 

The  application  by  the  plaintijff  for  leave  to  enter  final 
jadgment  under  the  last  preceding  Bule  shall  be  made 
by  summons  returnable  not  less  than  two  clear  days  after 
service. 

The  Judicature  Commission  recommended  **  that  the  plaintiff  should 
*'  take  out  a  summons  "  in  this  case. 

As  to  the  practice,  see  Coe's  Practice  of  the  Judges*  Chambers, 
pp.  51 — 67. 

Rule  3. 

Tlie  defendant  may  show  cause  against  such  applica- 
tion by  offering  to  bring  into  Court  the  sum  indorsed  on 
the  writ,  or  by  affidavit.    In  such  affidavit  he  shall  state 


•  1  Charley's  Cases  (Chambers),  46. 

t  Ameuny  v.  Sis  Highnets  the  Nawah  Nizam  of  Bengal,  1  Charley's 
Cases  (Chambers),  47. 

t  2  Charley's  Cases  (Chambers)  18. 

§  Berridge  v.  RoberU^  2  Charley's  Cases  (Chambers),  21 

j  The  Margate  Pier  and  Barbour  Company  v.  Perry,  2  Charley*8  Oa8€0 
(Chambers),  19. 

^  Atkins  V.  Taylor,  1  Charley's  Cases  (Chambers),  63. 

•♦  First  Report,  p.  11. 
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whether  the  defenoe  he  allies  goes  to  the  wh(de  or  to  part 
only,  and  if  so,  to  what  part,  of  the  plaintiff 's  claim.  And 
the  Judge  may,  if  he  think  fit,  order  the  defendant  to  attend 
and  be  examined  upon  oath;  or  to  produce  any  books  or 
documents  or  copies  of  or  extracts  therefrom. 

In  this  and  the  following  Roles,  the  details  of  the  recommendation  of 
the  Judicature  Commission  (cited  under  Order  III.,  Rule  6),  have  been 
TBry  carefully  worked  out. 

A  speedy  remedy  against  defendants!,  who  seek  to  defeat  by  delay 
their  creditors,  is  now  available,  in  the  case  of  liquidated  demands 
specially  indorsed. 

''Bring into  Court  the  sum  indorsed  on  the  writ."  See  Sunnmelet  v, 
Muquita,*  and  Lht/d's  Banking  Company  v.  Ogle^^  cited  under  Rule  6  of 
Ids  Order,  infra. 

The  ** affidavit"  mentioned  in  this  Kule  must  be  sworn  by  the  defbn* 
dant  himself;  see  per  Baggallay  and  Brett,  L.JJ.,  in  Frederiei  v. 
Vandertee.X 

Where  the  affidavit  of  the  plaintiff  for  leave  to  sign  judgment  under 
this  llule  is  answered  by  an  affidavit  of  the  defendant,  an  affidavit  in 
reply  to  the  defendant's  answer  will  be  allowed  to  be  filed  by  the  plaintiff. 
ThiB  was  80  decided  by  the  Common  Pleas  Division  on  appeal  from  Mr. 
Justice  Lush,  at  chambers,  who  had  allowed  the  affidavit  in  reply  to  be 
filed.} 

Eule  4. 

If  it  appear  that  the  defence  set  up  by  the  defendant 
applies  only  to  a  part  of  the  plaintiff's  claim,  or 
that  any  part  of  his  claim  is  admitted  to  be  due, 
the  plaintiff  shall  have  judgment  forthwith  for  such 
part  of  his  claim  as  the  defence  does  not  apply  to  or 
as  is  admitted  to  be  due,  subject  to  such  terms,  if  any,  as 
to  suspendbag  execution,  or  the  payment  of  the  amount 
levied  or  any  part  thereof  into  Court  by  the  sheriff,  the 
taxation  of  costs,  or  otherwise,  as  the  Judge  may  think 
fit.  And  the  defendant  may  be  allowed  to  defend  as  to 
the  residue  of  the  plaintiff's  claim. 

See  the  note  to  Hule  3  of  this  Order,  supra. 


«  1  Q.  B.  D.,  416 ;  46  L.  J.  (Q.  B.),  407 ;  24  W.  R.,  563. 

t  1  Ex.  D.,  262 ;  46  L.  J.  (Ex.),  606 ;  34  L.  T.,  684  ;  24  W.  R.,  678.1 

J  2  C.  P.  D.,  70 ;  46  L.  J.  (C.  T),  194  ;  35  L.  T.,  844,  889  ;  26  W.  R., 

889. 

{ Davis  \.  Spenee,  1  C.  P.  D.,  719 ;  25  W.  R.,  229. 
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.  f 

Leave  was  giyen,  at  chambers,  to  sign  jadffment  on  aspeoially  indorsed   Oriff  SIT., 
writ  for  a  part  of  the  claim  admitted  by  the  defendant,  unless  paid  within       Bole  4. 
a  week.*  

In  an  action  for  use  and  occupation  and  for  rent,  in  the  altematiTe,  the 
defendant  admitting  that  he  had  been  in  possession  for  more  than  a  year, 
leave  was  g^red  by  Archibald,  J.,  at  chambers,  to  sign  judgment  for 
arrears  of  rent  daring  that  part  of  the  time.f  From  this  decision  the 
defendant  appealed  to  the  Common  Pleas  Division,  but  the  Court  (Bretti 
Archibald,  and  Lindley,  JJ.)  dismissed  the  appeal  with  costs.^  "When 
a  man  clearly  has  an  undoubted  right,'*  said  Mr.  Justice  Brett,  '*  to  re- 
cover money  in  some  form  of  action,  he  may  at  once  sign  judgment  for 
the  amount  without  stajring  to  determine  in  what  preeUe  form  of  action 
ho  is  entitled  to  recover.'*  The  Court  of  Appeal,  however,  reversed  the 
decision  of  the  Common  Pleas  Division.} 

Rule  5. 

If  it  appears  to  the  Judge  that  any  defendant  has  a 
good  defence  to,  or  ought  to  be  permitted  to  defend,  the 
action,  and  that  any  other  defendant  has  not  such  defence, 
and  ought  not  be  permitted  to  defend,  the  former  may 
be  permitted  to  defend,  and  the  plaintiff  shall  be  entitled 
to  enter  final  judgment  against  the  latter,  and  may  issue 
execution  upon  such  judgment,  without  prejudice  to  his 
right  to  proceed  with  his  action  against  the  former. 

See  Order  XIII.,  Rule  4,  Bupriiy  where  the  same  principle  is  adopted. 
See  also  s.  33  of  the  Common  Law  Procedure  Act,  1852. 

Rule  6. 

Leave  to  defend  may  be  given  unconditionally,  or 
subject  to  such  terms  as  to  giving  security,  or  otherwise, 
as  the  Court  or  Judge  may  think  fit. 

This  Hule  is  a  re-enactment  of  the  latter  portion  of  the  third  pEui  of 
Eule  7  of  the  Principal  Act,  omitted  from  Rule  1  of  this  Order,  supra, 

''  Leave  to  defend,"  «.f .,  under  the  circumstances  mentioned  in  the  pre- 
vious Rule  of  this  Order. 

Where  the  writ  is  specially  indorsed,  and  the  defendant  in  his  affidavit 
goes  beyond  the  bare  statement  that  he  has  a  defence  on  the  merits,  and 
shews  what  the  grounds  of  his  defence  are,  and  gives  reasons  from  which 
the  Court  may  fairly  conclude  that  the  defence  is  a  substantial  one,  the 
defendant  ought  not  to  bo  required  to  pay  money  into  Court  as  a  condition 
precedent  to  his  being  admitted  to  defend.  U  • 

-    •  2  Charley's  Cases  (Chambers),  22. 

t  LardSanmer  v.  Fiiffht,  2  Charley's  Cases  (Chambers),  23. 

t  LordHanmer  v.  Flight,  35  L.  T.,  127  ;  24  W.  R.,  346. 

4  36L.  T.,  279. 

li  Runnacles  v.  Mesquita,  1  Q.  B.  D.,  416  ;  45  L.  J.  (Q.  B.),  407  ;  24 
W.  R.,  563. 
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OtAm  XIT^f  In  ZloytTt  Banking  Company  v.  OgU^'*  the  writ  of  Bummoiis  wm  ^tedally' 
B11I0  A.        indomed  under  the  present  Rule  as  follows : — *'  The  plaintifrt  olaini  is  fat 

£6,000  and  interest,  under  a  continuing  guarantee  not  to  exceed  £6,000 

and  interest  thereon  at  5  per  cent,  per  annum  for  the  banking  account 
of  the  Hockley  Hall  CoUieries  (Limited)  with  the  plaintifb."  The 
defendant,  in  his  ajffidavit,  in  reply  to  the  plaintiff's  application  for 
liberty  to  sign  final  judgment  against  the  defendant,  deposed  that  he  was 
no  longer  a  director  of  the  Hockley  Hall  Collieries  Company,  and  that  ho 
Terily  believed  that  nothing  at  all  was  due  to  the  plaintiff  Company  by 
virtue  of  the  guarantee.  The  Exchequer  Bivisiont  let  the  defendant 
in  to  defend,  without  obliging  him  to  bring  the  money  into  Court  or  to> 
give  security  for  it,  the  defendant  as  gruarantor  having  made  no  acknow- 
ledgment of  the  alleged  debt,  and  required  it  to  be  proved. 

Judgment  was  ordered,  at  chambers,  to  be  signed  on  a  specially  indorsed 
writ  in  an  action  on  a  bill  of  exchange  by  the  indorsees  against  the 
acceptors,  unless  the  defendants  paid  the  amount  into  Court  in  ten  days, 
although  the  defendants  claimed  indemnity  from  the  drawer  and  wanted 
to  bring  him  as  a  third  party.} 

Jud^ent  was  ordered  by  landley,  J.,  at  chambers,  to  be  signed  on  a 
specially  indorsed  writ  in  an  action  brought  to  recover  money  on  behalf 
A  an  administratioii  estate,  unless  the  defendant  paid  the  amount  into 
Court,  where  the  defendants  desired  to  set  up  a  counterclaim  for  costs  in 
a  Chancery  suit,  which  might  never  become  due.§ 

ORDEE  XV. 

Application  fob  Account  where  "Writ  indorsed 
UNDER  Order  III.,  Rule  8. 

Rule  1. 

In  default  of  appearance  to  a  summons  indorsed  under 
Order  III.,  Rule  8,  and  after  appearance,  [unless  the 
defendant  by  affidavit  or  otherwise  satisfy  the  Court  or  a 
Judge  that  there  is  some  preliminary  question  to  be  tried, 
an  order  for  the  account  claimed,  with  all  directions  now 
usual  in  the  Court  of  Chancery  in  similar  cases,  shall 
be  forthwith  made. 

This  Rule  is  a  re-enactment  of  the  second  part  of  Rule  8  of  the  Principal 
Act,  "  to  a  summons  indorsed  under  Order  III.,  Rule  8,"  being  substituted 
for  **  on  such  summons,"  in  order  to  adapt  ^e  Rule  to  the  present  Act. 

By  Order  Xlll.,  Rule  2,  the  plaintiff  must,  before  taking  any  proceed- 
ing upon  default  under  the  present  Rule,  file  an  affidavit  of  service,  or 


•  1  Ex.  D.,  262  ;  46  L.  J.  (Ex.),  606 ;  34  L.  T.,  684  ;  24  W.  R.,  678. 
t  Bramwcll  and  Cleasby,  BB. 

X  The  German  Bank  of  London^  Limited  v.  Schmidt  f  Company,  1  Char- 
ley's Cases  (Chambers),  63. 

§  Roherti  V.  Guett,  1  Charley's  Cases  (Chamb:rs),  63. 
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of  notice  in  lieu  of  service,  as  the  case  may  be.      See  Rule  2  of  this     Order  XT., 
Order,  as  to  the  necessity  also  for  an  affidavit  of  grounds  of  claim  for       Bole  1. 
account.  ^^_^ 

This  Hule  is  copied  from  the  recommendations  of  the  Judicature 
Commission*  : — "In  cases  of  ordinary  account,  as  in  cases  of  a  partnership 
^)r  executorship  or  ordinary  trust  account,  when  nothing  more  is  required, 
in  the  first  instance,  than  an  account,  the  writ  should  be  specially  endorsed, 
and  in  default  of  appearance  or  after  appearance,  unless  tiie  defendant  shall 
satisfy  a  Judge  that  there  is  really  some  preliminary  question  to  bo 
tried,  an  order  for  the  account  with  all  usual  directions  should  be  made 
forthwith." 

As  to  the  general  power  of  directing  inquiries  and  accounts  at  any 
stage  in  a  cause  possessed  by  the  Court  or  a  Judge,  see  Order  XXXIIL, 
-infra. 

An  order  for  an  account  under  the  present  Kule  cannot  be  enforced  by 
ATL  attachment  under  Oi-der  XXXI.,  Kule  20,  which  applies  only  to  failure 
"*'  to  comply  with  any  order  to  answer  interrogatories,  or  for  discovery  or 
inspection  of  documents."  t 

It  is  only  in  default  of  appearance  that  a  District  Registrar  can  make 
an  order  for  an  account  under  this  Rule.  The  order  of  the  Court,  or  of  a 
Judge,  under  s.  66  of  the  Supreme  Court  of  Judicature  Act,  1873,  is  in 
all  other  cases  necessary  to  put  the  District  Registrar  in  motion  before 
/iccounts  and  inquiries  can  be  prosecuted  in  a  District  Registry."): 


Rule  2. 

An  application  for  such  order  as  [mentioned  in  the 
last  preceding  Eule  shall  be  made  by  summons,  and  be 
supported  by  an  affidavit  filed  on  behalf  of  the  plaintiff 
stating  concisely  the  grounds  of  his  claim  to  an  account. 
The  application  may  be  made  at  any  time  after  the  time 
for  entering  an  appearance  has  expired. 

"  The  application  shall  be  made  by  summons,"  as  under  Order  XIV., 
Rule  2,  aupra. 

An  affidavit  of  service  or  of  notice  in  lieu  of  service  is  also  necessary. 
Order  XIII.,  Rule  2. 

Proceedings  were  stayed  on  a  summons  at  chambers  by  Quain,'J.,  in  an 
action  at  law,  pending  an  administration  suit,  although  the  plaintiff  had 
obtained  an  order  for  an  executor's  account  in  the  action  at  law,  under 
the  present  Order,  the  writ  in  that  action  having  been  indorsed  under 
Order  m.,  Rule  8.  "This,"  said  Mr  Justice  Quain, "  is  one  of  the 
coMos  intended  by  the  new  Acts ;  the  order  for  account  is  the  same  as  the 
old  decree."} 


♦  First  Report,  p.  11. 

t  Pike  V.  Keene,  36  L.  T.,  341 ;  24  W.  R.,  322 ;  W.  N.,  1876,  p.  36.    - 

I  Irlam  v.  Irlam,  2  Ch.  D.,  608  ;  24  W.  R.,  292. 

^  Bell  V.  Ixnoe  and  others  ( Executor ej,  1  Charles  Cases  (Chambers),  66. 
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^'^SuT"  ORDEE  XVI. 

PARTIES. 

jRttle  1. 

All  persons  may  be  joined  as  plaintiff  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exists  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment 
may  be  given  for  such  one  or  more  of  the  plaintiffs  as  may 
be  found  to  be  entitled  to  relief,  for  such  relief  as  he  or 
they  may  be  entitled  to  without  any  amendment.  But 
the  defendant,  though  unsuccessful,  shall  be  entitled  to 
his  costs  occasioned  by  so  joining  any  person  or  persons 
who  shall  not  be  found  entitled  to  relief,  unless  the  Court 
in  disposing  of  the  costs  of  the  action  shall  otherwise 
direct. 

This  Rule  is  taken  from  section  19  of  the  Common  Law  PVocedun* 
Act,  1860,  which  Mr  Day  has  pronounced*  to  he  "  a  very  valuahle  rnact- 
ment/' 

The  Common  Law  Commissioners  suggested  that  plaintiff  should  hr 
entrusted  with  the  right  of  bringing  their  actions  in  the  names  of  all 
the  persons  in  whom  the  legal  right  might  bo  supposed  to  exist,  leaving 
it  to  the  Court  to  give  judgment  in  favour  of  the  person  or  persons 
who  might  bo  found  to  bo  entitled  to  recover.  The  Legislature  gave 
effect  to  this  suggestion  by  enacting  the  19th  section  of  the  Common  Law 
Procedure  Act,  1860.  The  old  rule,  requiring  an  action  to  bo  brought 
in  the  name  only  of  the  person  in  whom  the  right  of  action  was  rested, 
"was  thus  abrogated. 

The  present  Rule  wisely  retains  the  provision  of  s.  19  of  the  Common 
Law  Procedure  Act,  1860,  as  to  extra  costs  needlessly  occasioned  to  an 
unsuccessful  defendant. 

The  law  at  the  time  of  the  passing  of  the  Common  Law  Procedure 
Act,  1852,  with  reference  to  the  mis-joinder  and  non-joinder  of  plaintifff* 
and  defendants,  is  thus  stated  by  the  Common  Law  Commissioners : — t 
'*  In  actions  on  contract,  the  omission  of  a  party  as  plaintiff  who  ought 
to  be  joined,  or  the  joinder  of  a  party  who  ought  not  to  be  joined,  may 
l>e  £Eital  to  the  action ;  so  the  joinder  of  a  person  as  defendant,  who 
ought  not  to  be  joined,  is  likewise  fatal ;  whilst  the  omission  of  a  party 
MB  defendant  who  ought  to  be  joined  can  only  be  taken  advantage  of  by 
a  pica  in  abatement.  In  actions  of  tort  the  joinder  of  a  party,  who 
ought  not  to  be  plaintiff,  is  fatal ;  whilst  the  non-joinder  of  a  party, 
who  ought  to  be  a  co-plaintiff,  can  only  be  taken  advantage  of  by  a  plea 
in  abatement ;  and  in  such  actions  the  joinder  of  persons,  who  are  not 

*  Common  Law  Procedure  Acts,  p.  364. 
t  T^^iM  Report,  p.  9. 


RULES  OF   COUBT.  451 

liable  as  defendants,  only  entitles  them  to  an  acquittal ;  and  the  non-    Ordtr  X¥L, 
joinder  of  persons  jointly  liable  is  of  no  oonsequence.' '  Bule  1. 

See  the  34th  and  five  following  sections  of  the  Common  Law  Pro-   

cedure  Act,  1852,  and  s.  24  of  the  Principal  Act,  supra. 

When  two  or  more  plaintiffs  sae  for  a  Joint  claim,  the  defendant  may 
set  up  one  or  more  separate  counterclaims  against  each  of  the  plaintiffii. 
In  an  action  by  two  railway  companies  as  joint  lessees  of  another  railway 
for  rent  due  by  the  defendant  for  the  use  of  sidings  on  the  third  railway 
for  his  coal  waggons,  the  defendant  was  allowed  by  the  Exchequer 
Division  (affirming  the  decision  of  Grove,  J.,  at  chambers)  to  sot  up  two 
distinct  counterclaims  for  damages  for  delay  in  delivering  coals  to  the 
defendant  at  the  station  of  the  third  railway,  one  counterclaim  beiiDig 
against  one  of  the  plaintiff  companies  and  the  other  against  the  other 
plaintiff  company.* 

Euie2. 

Where  an  action  has  been  commenced  in  the  name  of 
the  wrong  person  as  plaintiff^  or  where  it  is  doubtful 
whether  it  has  been  commenced  in  the  name  of  the  right 
plaintiff  or  plaintiffs^  the  Court  or  a  Judge  may^  if  satisfied 
that  it  has  been  so  commenced  through  a  bond  fide  mistake, 
and  that  it  is  necessary  for  the  determination  of  the  real 
matter  in  dispute  so  to  do,  order  any  other  person  or  per- 
sons to  be  substituted  or  added  as  plaintiff  or  plaintiffs 
upon  such  terms  as  may  seem  just. 

The  method  of  striking  out  and  adding  names  of  plaintiffs  is  prescribed 
by  Rule  13,  infra,  _ 

This  Rule,  wliich  applies  to  mistakes  of  law  as  well  as  of  fact,t  is 
intended  to  supplement  the  previous  one.  Mr.  Day,  in  his  preface,}  ob- 
serves  upon  the  danger  of  a  mistake  as  to  the  proper  person  to  institute 
an  action.  '*  A  niistflfljo  involves  an  expensive  defeat "  and  great 
hardship." 

By  Rule  14  of  this  Order  any  application  to  substitute  or  add  a  plaintiff 
is  to  be  by  motion  [in  Court]  or  summons  [at  chambers],  if  made  before 
trial.  In  the  case  of  Tildesley  v.  Harper,  §  Vice-ChanccUor  Hall  assented 
to  an  application  ex  parte  at  chambers  to  join  three  infant  eestuis  que 
trustent  as  plaintiffs  by  their  next  friend  in  an  action  for  breach  of  trust, 
but  liis  lordship  declined  to  draw  up  the  order  on  the  application  ex  parte. 
He  intimated  that  the  plaintiff  might  give  the  defendimts  notice  that  an 
order  had  been  made  in  these  terms,  and  require  them  to  state  whether 
they  objected  to  the  order  or  desired  notice,  the  Court  being  of  opinion 
that  they  ought  to  have  been  served  with  notice  of  the  application.     If 

*  Mane/tester,  Sheffield  and  Lineolnshire  Railway  Company  and  London  and 
Xorth  Westei'n  Railway  Company  v.  JBrooksy  2  Ex.  D.,  243 ;  46  L.  J. 
(Ex.),  244  ;  36  L.  T.,  103 ;  25  W.  R.,  413. 

t  Duekett  v.  Qavtr^  25  W.  R.,  446  ;  W.  N.,  1877,  p.  62. 

•i  Pp.  4,  6.  }  3Ch.D.,  277. 
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Order  XYI.,    they  did  not  olject,  the  order  would  be  drawn  up,  as  havinsr  been  made 
Rule  2.        upon  motion.     If  they  required  to  be  served  with  notice,  the  0>urt,  on 
the  further  application,  would  deal  with  the  costs,  which  otherwise  would 
bo  costs  in  tho  cause. 

In  an  action  to  recover  letters  patent,  the  names  of  the  alleged  assignees 
of  the  patent  from  the  plaintiff  were  ordered  at  chambers  ^o  be  added,  as 
co-plaintiffs,  the  original  plaintiff  still  to  give  security  for  costs,  as  the 
assignment  might  prove  to  be  invalid.*  •*  You  have  to  satisfy  me,"  said 
Huddleston,  B.,  "of  two  things  under  Order  XVI.,  Rule  2 — first,  that 
there  has  been  a  bond  Jids  mistake  in  the  original  issue  of  the  writ ;  and, 
secondly,  that  it  is  a  necessary  change.  The  affidavit  does  not  state  that 
there  has  been  a  bondjide  mistake ;  but  I  think  that,  looking  at  Rule  13 
of  the  same  Order,  I  can  make  this  amendment.  If  these  parties  had 
been  originally  joined  as  plaintiffs  in  the  action,  they  could  not  have 
been  struck  out.** 

A  bank  having  brought  an  action  for  tho  balance  due  on  a  promissory 
note  under  the  Summary'-  Procedure  on  Bills  of  Exchange  Act,  1855 
(18  and  19  Vict.  c.  67),  an  order  was  made  at  chambers  substituting  as 
plaintiff  the  person  in  whose  favour  the  note  was  drawif,  and  who  put  the 
note  in  the  hands  of  the  bank,  he  having  omitted  to  endorse  it.f 
Mr.  Justice  Denman  in  this  case  overruled  an  objection  that  tho  new 
procedure  did  not  apply  to  the  action.  See,  as  to  this,  Oger  v.  Bradnum  t 
cited  under  Order  II.,  Rule  6,  9upra^  and  cases  cited  under  Rules  3  and 
13  of  this  Order,  infra.  As  to  what  is,  and  is  not,  a  "  bonajtde  mistake,*' 
seo  Clowes  v.  Hiliiard,^  and  Duckett  v.  Gover.^ 

Rule  3. 

All  persons  may  be  joined  'as  defendants  against  whom 
the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment 
may  be  given  against  such  one  or  more  of  the  defendants 
as  may  be  found  to  be  liable,  according  to  their  respective 
liabilities,  without  any  amendment. 

This  Rule  is  new,  but  it  is  the  logical  sequence  of  the  principles  intro- 
duced, with  regard  to  tho  joinder  of  plaintiffs,  by  tho  19th  eection  of 
tne  Ck)mmon  Law  Procedure  Act,  1860,  and  embodied  in  Rule  1  of  this 
Order,  tupra. 

Hie  persons  who,  under  tho  present  Rule,  might  have  been  joined  as 
defendants  at  the  commencement  of  tho  action,  may,  "  at  any  stage  of 
the  proceedings,*'  be  added  under  Rule  13  of  this  Order,  at  the  instance 
of  either  party,  or  even  without  any  application,  by  the  Court  or  a  Judge.lf 


♦  Smith  V.  ffaaeltine,  1  Charley's  Cases  (Chambers),  6P. 

t  The  Mercantile  River  Plate  Bank  v.  Isaac^  2  Charley's  Cases 
(Chambers),  23. 

tic.  P.,  331 ;  45  L.  J.  (C.P.),':273;  34  L.  T.,  678  ;  24  W.  R.,  404  ; 
2  Charley's  Cases  (Court),  132;  at  chambers,  bofore  Denman,  J., 
2  Charley's  Cases  (Cham>>en),  13. 

§  4  Ch.  D.,  413;  25  W.  R.,  224.  ||  25  W.  R.,445. 

IT  Edwards  v.  Lowfher,  45  L.  J.  (C.P.),  417 ;  34  L.  T.,  255 ;  24  W.  R.,  434. 


RULES  OF  COURT.  463 

In  £van8  v.  Buck,  Buck  v.  Evmru*  Jerael,  M.  B.,  held  that  a  defend-    Older  XTI., 
ant  had  no  right  to  join  a  third  party  as  defendant  to  his  counterclaim,        Bole  8. 

ag^ainst  whom  he  sought  relief  in  one  only  of  two  inconsistent  alter- 

natives. 

In  Child  y,  Stennitig,-f  however,  the  Court  of  Appeal  (Jessel,  M.B., 
presiding)  held  that  a  plaintiff  might  join  as  oo-defendant  to  his  claim 
a  person  against  whom  he  claimed  relief  in  one  only  of  two  inconsistent 
alternatives. 

Itule  4. 

It  shall  not  be  necessary  that  every  defendant  to 
any  action  shall  be  interested  as  to  all  the  relief  thereby 
prayed  for,  or  as  to  every  cause  of  action  included  therein ; 
but  the  Court  or  a  Judge  may  make  such  order  as  may  ap- 
})ear  just  to  prevent  any  defendant  from  being  embarrassed 
or  put  to  expense  by  being  required  to  attend  any  pro- 
ceedings in  such  action  in  which  he  may  have  no  interest. 

This  Rule  is  a  re-enactment  of  Kule  93  of  the  Principal  Act. 

It  embodies  a  principle  well  known  and  recognised  in  Courts  of  Equity, 
where  the  practice  is  to  bring  before  the  Coval  all  parties  whose  appear* 
ance  is  necessary,  in  order  to  enable  it  to  do  complete  justice,  a  practice 
which  forms  a  distinguishing  feature  of  the  new  system  of  judicature. 
See  subsection  (7)  of  section  24  of  the  Principal  Act,  tupra^  and  ■.  13 
of  this  Order,  infra. 

The  present  Rule  was  interpreted  by  yice-Chancellor  Bacon,  and  the 
Court  of  Appeal,  in  a  very  liberal  manner,  in  the  case  of  Cox  v.  Barker ,X 
By  a  marriage  settlement  real  estate  was  limited  to  such  uses  as  the 
husband  and  wife  should  appoint,  and,  in  default,  to  the  use  of  trustees 
during  the  life  of  the  wife,  in  trust  for  her,  for  her  separate  use,  with 
remainder  to  her  husband  in  fee.  llie  husband  contracted  to  sell  the 
property,  the  purchaser  receiving  notice  of  the  provisions  of  the  settle- 
ment. The  purchase-money  was  paid  to  the  trustees  of  the  settlement, 
and  a  draft  conveyance,  containing  an  appointment  by  the  husband  and 
wife  to  the  purchaser,  was  approved ;  but  before  the  conveyance  could  be 
executed,  the  husband  suddenly  died,  having,  by  his  will  dated  before  the 
contract,  bequeathed  the  residue  of  his  personal  estate  to  trustees,  upon 
trust  to  invest  and  pay  the  income  to  the  plaintiff  for  her  life,  and  alter 
her  death  to  pay  the  principal  to  certain  charities,  and  devised  all  his  real 
estate  to  trustees,  in  trust  for  the  plaintiff  for  life,  and,  after  her  death  upon 
trust  to  sell  and  divide  the  proceeds  among  the  grandchildren  of  one 
of  his  relatives.  The  widow,  who  was  executrix  of  the  will,  refused  to 
complete  the  sale,  on  the  ground  that  it  would  divert  the  real  property 
from  the  grandchildren  of  the  testator's  relative  to  the  charities ;  and  she 


•  4  Ch.  D.,  432  ;  46  L.  J.  (Ch.),  167 ;  25  W.  R.,  302. 

t  36  L.T.,  426;  26  W.  R.,  619.  These  apparently  conflicting  de- 
ciflions  may,  perhaps,  be  reconcilediin  the  ground  that  this  Rule  does  not 
apply  to  counterclaims. 

J  Cox  V.  Barker,  Barker  v.  Owf,  3  Ch.  D.,  369 ;  36  L.T.,  622,  686. 
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(Mm  XTL,   litoiight  an  action  against  the  pnrchaaer,  the  executors,  and  the  deviBees 
Rule  4.       in  trust  under  the  will,  and  in  her  statement  of  claim  sought  to  have  the 

_  —  Ibllowing  questions  determined  by  the  Court : — ^Whether  the  contract  for 

sale  was  binding  on  her — what  was  the  true  construction  of  it — whether, 
if  the  contract  were  completed  by  the  trustees  of  the  settlement  as  to  the 
ultimate  remainder  only,  the  purchaser  would  be  entitled  to  compensation 
out  of  the  purchase-monejr,  for  the  life-interest  of  the  plaintiff — whether, 
if  the  contract  was  not  bmding  as  between  the  parties,  it  operated  to 
convert  the  testator's  ultimate  remainder  into  personalty — whether,  if 
so  converted,  the  property  was  pure  personalty  or  savoured  of  the  realty 
— whether  the  plaintiff  could  be  compelled  to  concur  in  the  conveyance 
to  the  purchaser — ^whether  her  concurrence,  if  she  were  so  compellable, 
would  alter  ^e  ultimate  destination  of  the  testator*  s  interest  in  the 
property — ^and  whether  any  trusts  of  the  testator's  interest  or  of  thi* 
px>ceeds  of  the  sale  were  validly  declared  by  the  testator  in  his  lifetime. 
To  the  whole  of  the  statement  of  claim  the  defendant  demurred,  on  the 
ground  that  the  facts  alleged  in  it  did  not  show  any  cause  of  action  to 
which  effect  could  be  given  by  the  Court  against  him.    The  Court,  it  was 
argued,  by  counsel  for  the  defendant,  would  not  entertain  an  action  which 
•ought  to  obtain  a  more  abstract  expression  of  opinion  on  matters  affecting 
the  interests  of  persons  under  the  wiU.    The  onlv  question,  it  was  argued, 
raised  by  the  statement  of  claim,  in  which  the  aefendant  was  interested, 
were,  first,  the  validity  of  the  contract  for  sale,  and,  secondly,  howfiir  it 
was  binding.     Counsell  for  the  plaintiff  relied  upon  the  terms  of  the 
present  Kule;   and  Vice-ChancelLor  Bacon,  being  of  opinion  that  the 
'terms  of  the  present  Hule  were  a  sufiicient  answer  to  the  objections 
raised,  overruled  the  demurrer.     The  Court  of  Appeal  upheld  the  decision . 
**Mr.  Barker,"  said  Bacon,  V.C.,  "  says  he  is  called  upon  to  be  a  party 
to  A  litigation,  in  the  greater  portion  of  which  he  has  no  kind  of  interest ; 
that  many  of  the  questions  raised  do  not  concern  him  ;  and  that  he  cannot 
be  affected  by  the  result  in  any  way.    Uliat  is  the  very  thing,  which,  in 
my  opinion,  the  Legislature  meant  to  accomplish.     It  meant  to  deal  with 
cases  in  which  there  were  many  persons  interested^  and  to  give  the  Court 
power  once  for  all  to  dispose  of  all  the  interests  involved.*'     James,  L.J. , 
on  the  appeal,  pointed  out  that  ample  protection  was  afforded  to  Mr. 
Barker  by  the  concluding  portion  of  the  present  Kule,  under  which  the 
questions  in  which  he  was  interested  might  be  tried  before  the  other 
questions  were  disposed  of. 

Bule  6. 

The  plaintiff  may,  at  his  option,  join  as  parties  to 
the  same  action  all  or  any  of  the  persons  severally,  or 
jointly  and  severally,  liable  on  any  one  contract,  including 
parties  to  bills  of  exchange  and  promissory  notes« 

This  Rule  is  a  re-enactment  of  the  16th  Rul«  of  the  principal  Act. 

As  to  bills  of  exchange  and  promissorj'  notes,  see  Order  II.,  Rule  6, 
supra^  and  Thr  Mercantile  River  Plate  Bank  v.  Isaac,*  cited  imder  Rule  2 
of  this  Order,  supra. 

By  s.  6  of  iho  Summary  Procedure  on  Bills  of  Exchange  Act,  1855 
(18  A  19  Vict.  c.  67),  "the  holder  o^iany  bill  of  exchange  or  promissory 

*  2  Charley's  Cases  (Chambers),  23. 


RULES  OF  OOXJRT^  455 

■note  may,  if  bo  thinks  fit,  issue  ono  writ  of  summons,  according  to  tliat    ^'Jjf-^y^'* 

Act,  against  all  or  any  number  of  the  parties  to  such  bill  or  note,  and        Bnlap. 

such  writ  of  summons  shall  be  the  commencement  of  an  action  or  actions  — — ^— 

against  the  parties  therein  named  respectively,  and  all  subsequent  pro- 

oocdings  against  such  respective  parties  shall  be  in  like  manner,  as  £Etr  as 

may  be,  as  if  separate  writs  of  summons  had  boon  issued."      It  is  quite 

optional  with  a  plaintiff  to  avail  himself  of  this  provision  or  not ;  and 

while  it,  therefore,  in  no  way  fetters  his  rights  against  any  of  the  parties 

it  enables  him  at  the  expense  of  one  writ  (the  service  of  which,  as  against 

any  of  the  parties,  he  may  delay  as  he  thinks  fit),  to  lay  the  foundation 

of  an  action  against  all  .* 

The  principle  of  this  enactment  is  extended  by  this  Kule  to  all  actions 
ex  contractu. 

The  trustee  appointed  to  distributo  composition  among  creditors  of  tho 
receptors  of  a  bill  of  exchange  will  not  be  joined  as  a  party  in  an  action 
by  tho  indorsee  against  the  acc<»ptors.  "  The  plaintiff,"  said  Mr.  Justice 
Lush,  who  decided  tho  point  at  chambers,  <^  could  not  sue  the  trustee ; 
there  is  no  privity  between  them."t 

Rule  6. 

Where,  in  any  action,  whether  founded  upon  contract  or 
otherwise,  the  plaintiff  is  in  doubt  as  to  the  person  from 
whom  he  is  entitled  to  redress,  he  may,  in  such  msmner  as 
hereinafter  mentioned,  or  as  may  be  prescribed  by  any 
special  order,  join  two  or  more  defendants,  to  the  intent 
that  in  such  action  the  question  as  to  which,  if  any  of  the 
defendants  is  liable,  and  to  what  extent,  may  be  determined 
as  between  all  parties  to  the  action. 

This  Kulc  is  a  re-enactment  of  Hule  13  of  tho  principal  Act. 

''In  ^\\v\\  manner  as  hereinafter  mentioned,"  i.e.,  by  Rule  13  of  this 
Order, — which  see,  infra.  Jt  is  submitted  that  this  Rule  was  intended  to 
apply  to  a  "  doubt "  t^triking  the  mind  cf  the  plaintiff  after  ho  has  com- 
menced liis  action.  If  the  '* doubt"  strikes  his  mind  before  the  coni- 
mencemcnt  of  the  action,  Rule  3  ought  to  solve  it. J 

The  first  action  brought  under  the  present  Rule  was  SinglMmM  v. 
Alca'andcri(  and  Jiaumnterj  the  only  reports  of  which  wiU  be  found  in  tho 
Tinus.^  It  was  an  action  in  tho  alternative  by  a  seller  of  12,000 
quarters  of  No.  2  American  Spring  Wheat  against  the  broker,  who,  as 
alleged,  bought  the  wheat,  and  his  principal,  who,  as  alleged,  ordered  it. 
Mr.  Justicti  lilackbum  expressed  appiovul  of  this  Rule  at  the  first  trial. 

♦  Day's  Common  Law  Procedure  Acts,  1852,  p.  386. 

t  Campbell V.  Jm  Thurn^  1  Charley's  Cases  (Chambers),  67.  f?ee further, 
as  to  bills  of  exchange,  cases  cited  under  Rules  2  and  13  of  this  Order. 

J  It  is  to  be  observed  that  the  present  Rule  was  embodied  in  the 
Schedule  to  the  Act  of  1873,  while  Rule  3  was  framed  in  1874,  which 
might  account  for  any  tautology'. 

§  Times,  3rd  April,  1876.  On  appeal,  Times^  30th  Jan.,  1877.  Second 
trial.  Times,  27th  March,  1877. 


456         SUPREME  COURT  OF  JUDICATURE    ACT^    1875. 

Ofdtr  Zn.,    One  incident  of  tho  action  was  that  the  plaintiff  was  obliged  to 
Rule  6.        costs  of  tho  defendant,  against  whom  he  was  unsueeessfuL      The 

.. did  not  fall  on  the  defendant  against  whom  the  plaintiff  sac 

Again,  when  a  new  trial  was  ordered  by  the  Court  of  Appeal,  it 
a  new  trial  in  the  ordinary  sense  of  the  term  by  tho  plaintiff  agaiHK 
defendants,  but  a  trial  in  which  one  of  the  original  defendaol^i 
broker,  appeared  as  plaintiff,  and  the  other  original  dcfendanti  the ; 
cipal,  as  defendant. 

The  second  case  under  this  Rule  appears  to  have  been  Tk$  JBTa 
Inter- Oceatiic  Railway  Company  v.  Lefcvre  and  Tucker,^      ^Diis  1 
action  originally  brought,  before  tho  Ist  of  November,  1875,  againrti 
defendant  Lefevro  alone,  claiming  damages  from  him  for  breach  of  a4 
tract  to  take  up  £80,000  worth  of  debentures  in  the  plaintiff 
The  defendant  set  up  as  a  defence  that  tho  promise  (if  any)  wai 
Tucker  without  his  knowledge  or  consent.     The  plaintiff 
obtained  leave  to  continue  the  action  under  the  Supreme  Court  of  < 
ture  Acts  against  Lefevro  and  Tucker  jointly,  claiming,  in  the  aUa 
damages  from  Lefevrc  for  breach  of  contr&ct,  and  damages  from ' 
for  breach  of  warranty  that  he  had  authority  to  bind  LeCBfvre. 
Exchequer  Divsion  hold  that  the  action  was  one  which  fell  withia 
scopo  of  the  present  Rule. 

Rule  7. 

Trustees^  executors,  and  administrators  may  sue  and 
sued  on  behalf  of  or  as  representing  the  property  or 
of  which  they  are  trustees  or  representatives,  withoatjd 
ing  ony  of  the  parties  beneficially  interested  in  the  tnHk 
or  estate,  and  shall  be  considered  as  representing  sock 
parties  in  the  action ;  but  the  Court  or  a  Judge  may,  at 
any  stage  of  the  proceedings,  order  any  of  such  partieB  t(> 
be  made  parties  to  the  action,  either  in  addition  to  or  ia  lies 
of  the  previously  existing  parties  thereto. 

This  Kulc  is  a  re-enactment  of  Rule  14  of  the  Principal  Act. 
See  the  9th  Rule  of  s.  42  of  the  Stat  15  and  16  Vict.  c.  S6,  cited  imdv 
Rule  1 1 ,  infra,  which,  to  lomc  extent,  embodies  the  principle  of  this  Sak. 

Rule  8. 

Married  women  and  infants  may  respectively  sue  •» 
plaintiffs  by  their  next  friends,  in  the  manner  pradased  ia 
the  Court  of  Chancery  before  the  passing  of  this  Act ;  ^ 
infants  may,  in  like  manner,  defend  asy  action  by  their 
guardians  appointed  for  that  purpose.     Married  wodms 

•  2  Ex.  D.,  301 ;  46  L.  J.  (Ex.),  391 ;  36  L.  T.,  46 ;  26  W.  B.,  81«. 
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may  also,  by  the  leave  of  the  Court  or  a  Judge,  sue  or  Orte  xn,, 

defend  without  their  husbands  and  without  a  next  friend^ '  - 

on  giving  such  security  (if  any)  for  costs  as  the  Court  or 
a  Judge  may  require. 

This  Rule  is  a  re-enactment  of  Halo  16  of  the  Principal  Act. 

AU  cases  in  which  hushand  and  wife  sned  together  as  co-plainti£fb  in 
Chancer}',  were  regarded  as  suits  by  the  husband  alone.*  In  general, 
therefore,  where  the  Bill  related  to  the  separate  property  of  the  wife, 
it  was  necessary  that  the  Bill  should  be  filed  in  the  name  of  her  next 
friend ;  otherwise  the  defendant  might  object.  Where  the  wife  sued  by 
her  next  friend,  the  husband  must  still  haTe  been  a  party,  and  it  was 
usual  to  make  him  a  defendant,t  but  a  husband  having  no  adverse  in- 
terest to  his  wife  might  be  made  a  co-plaintiff.  J 

If  a  Bill  in  Chancery  was  filed  on  behalf  of  an  infant,  without  a  next 
friend,  the  defendant  might  move  to  have  it  dismissed  with  cc'sts,  to  be 

r'd  by  the  solicitor.  Although  an  infant  had  a  guardian  assi^ed  him 
the  Court,  or  appointed  by  will,  yet  when  the  infant  was  plaintiff,  the 
usual  course  was  net  to  style  the  guardian  by  that  name,  but  to  caU  him. 
the  next  friend.  Where  the  infant  was  defendant,  the  guardian  was  bo 
called.  But  where  an  infant  was  defendant,  the  Court  would  api)oint  a 
guardian  ad  litem  to  put  in  his  defence  for  him  and  generally  to  act  on 
his  behalf  in  the  conduct  and  management  of  the  case.  The  solicitor 
to  the  Suitor's  Fee  Fund  was  the  person  generally  appointed,  but  a 
co-defendant  might  be  appointed  if  he  had  no  adverse  interest. 

A  married  woman  may  be  permitted  to  sue  in  forma  pauperis  without 
a  next  friend.}    A  peeress  may  be  permitted  to  sue  in  forma  pauperis, ^ 

A  married  woman  may  apply  without  a  next  friend,  where  she  hat 
obtained  a  Protection  Order  under  20  and  21  Vict.  c.  85,  s.  21.  {Sate 
v.  The  Bank  of  £ngland,^  He  Hainsdon.**) 

If  her  husband  is  out  of  the  jurisdiction, ff  or  eiviliter  mortuus,  a 
married  woman  can  sue  without  a  next  friend. 

See,  further,  the  Married  Women's  Property  Act,  1870. 

In  the  case  of  Oakes  v.  Bedford^Xt  the  Queen  s  Bench  Division  allowed  a 
demurrer  to  a  statement  of  claim  in  an  action  by  a  dressmaker  against  a 
married  lady,  who  was  living  apart,  and  received  an  allowance  from,  her 
husband.  **  There  would  be  extreme  injustice,"  the  Court  said,  "  in 
making  a  charge  upon  the  allowance  in  the  absence  of  the  husband.  The 
action  must  be  amended  by  bringing  in  the  husband." 

♦  Wake  V.  Farker,  2  Keen,  69,  70 ;  Davis  v.  Prout,  7  Beav.,  288,  290. 

f  Wake  V.  Farker,  ubi  supra  ;  Davis  v.  Frout,  ubi  supra. 

X  Beardmore  v.  Gregory ^  2  H.  and  M.,  491 ;  Meadoweroft  v.  Campbell,  13 
Beav.,  184. 

}  Ex  parte  Hakewell,  5  D.  M.  and  G.,  116;  Be  Foster,  18  Beav.,  525; 
Crouch  V.  WalUr,  48  Do  G.  and  J.,  43. 

il  Wellesley  v.  WelUsley,  16  Sim.,  1. 

IT  4  K.  and  J.,  664. 

••  4  Drew.,  466. 

ft  See  Fostgate  v.  Barnes,  11  W.  R.,  366 ;  9  Jur.  N.  S.,  466. 

XX  Times,  Monday,  May  16th,  1876.  The  plaintiff  in  this  case  seems  to 
have  omitted  to  notice  the  words  **  may,  by  the  leave  of  the  CoUrt,  or  a 
Judge,"  and  to  have  brought  the  action  wiUiout  obtaining  such  leaved 
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Where  there  are  numerous  parties  having  the  same 
interest  in  one  action,  one  or  more  of  such  parties  may  sue 
or  be  sued,  or  may  be  authorised  by  the  Court  to  defend 
in  such  action,  on  behalf  or  for  the  benefit  of  all  parties  so 
interested. 

This  Role  is  a  re-enactment  of  Hole  10  of  the  Principal  Act. 

The  Rnlo  is  borrowed  frc«n  the  practice  of  the  Court  of  Chancery. 
**  It  has  long,"  says  Mr.  Daniel,*  "  been  the  established  practice  toaUow 
a  plaintiff  to  sue  on  behalf  of  himself  and  of  all  others  of  a  numerous  class 
of  which  he  is  one,  and  to  make  one  of  a  numerous  class  the  only  defendant, 
as  representing  the  others."  This  proposition  is  very  profusely  illustrated 
by  Jlr.  Daniel  in  the  first  and  second  sections  of  the  fifth  Chapter  of  his 
work  on  "  Chancerv  Practice.**  The  reader  is  referred  to  these  sections, 
which  deserve  careAd  consideration. 

Mr.  Baron  Huddleston,  at  chamben,  held  that,  where  a  plaintiff  sues 
on  behalf  of  several  parties  having  the  same  interest,  the  names  and 
addresses  of  the  parties,  on  whose  behalf  he  sues,  need  not  be  given. f  This 
was  so  decided  in  a  case  in  which  on  underwriter  by  his  writ  sued  under 
the  present  Rule,  "  on  behalf  of  himself  and  all  othera  the  underwritera  on 
the  steamship  or  vessel  *  Cid,*  at  the  time  of  the  loss  in  the  year  1873,'* 
against  the  ownera  of  the  "Cid.*' 

In  the  subsequent  case  of  J)e  Hart  v.  Stevenson, \  in  which  the  plaintiff 
by  his  ¥rrit  of  summons  sued  under  the  present  Rule,  on  behalf  of  himself 
and  numerous  parties  having  the  same  interest,  and  the  claim  was  on 
behalf  of  himself  and  the  other  ownera  of  a  ship  for  fireight  and  dues  for 
the  use  of  the  ship,  the  Queen's  Bench  refused  to  give  leave  to  add  the 
names  of  the  other  ownera  of  the  ship  as  plaintiffs.  The  object  of  the 
application  in  this  case  was  to  obtain  additional  security  for  costs  from 
the  other  ownera.  ITie  Court  intimated  that  if  there  were  strong  affidavits 
to  the  effect  that  the  defendant  would  be  unable  to  get  his  costs  from  the 
plaintiff,  they  might  possibly  interfere.  In  De  Hart  v.  Stephenson  there 
was  no  affidavit  at  all  that  the  plaintiff  was  unable  to  pay  costs. 

It  is  sufficient,  in  the  estimation  of  Sir  George  Jessel,  S[.R.,§if  the  fact 
that  a  creditor  is  suing  in  an  administration  action,  not  only  on  behalf 
of  himself,  but  also  **  on  behalf  of  all  the  other  creditora,**  appear  clearly 
from  the  statement  of  claim ;  and  it  is  unnecessary  to  amend  the  writ  of 
summons  by  the  addition  of  those  words.  The  writ  should  show  that  the 
action  is  an  ordinary  administration  suit  by  the  addition  of  the  words 
"  In  the  matter  of  the  estate  of.*' 


♦  DanieFs  Chancery  Practice,  p.  172. 

t  Charles  Leathley  (on  behalf  of  himself  and  all  others  the  UndencriterSf 
^e.J  v.  Robert  Mc Andrew  and  Company,  1  Charlev's  Cases  (Chamben),  68. 

J  1  a  B.  D.,  313 ;  45  L.  J.  (Q.  B.),  676  ;  24  \V.  R.,  367. 

^  Eyre  v.  Cox,  24  W.  R.,  317.  This  decision,  however,  is  hardly  in 
keeping  with  the  decision  of  the  same  learned  Judge  in  the  previous  case 
of  Worraker  v.  Pryer,  2  Ch.  D.,  109 ;  46  L.  J.  (Ch.),  273 ;  24  W.  R., 
269. 
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It  is,  however,  submitted  that  it  will  be  the  safer  course,  in  the  present   Ordtr 

conflict  of  authorities,*  for  the  creditor  who  as  a  matter  of  fact  sues,  not       Rule  9. 

only  on  his  own  behalf,  but  **  on  behalf  of  all  the  other  creditors,"  lor 

administration,  to  insert  words  expressly  stating  that  he  docs  so,  in  his 
writ  of  summons.  It  cannot  be  wrong ;  and  it  may  save  some  trouble 
and  inconvenience  if  the  addition  be  held  subsequently  to  be  necessary. 

Where  one  party  su^  on  behalf  of  numerous  parties  having  the  same 
intorost,  a  defence  to  the  plaintiff  on  the  record  is  a  defence  to  t^e  action.t 
Per  Lindley,  J. 

Hule  9a. 

In  any  case  in  which  the  right  of  an  heir-at-law  or  the 
next  of  kin  or  a  class  shall  depend  upon  the  construction 
which  the  Court  may  put  upon  an  instrument,  and  it  shall 
not  be  known  or  be  difficult  to  ascertain  who  is  or  are  such 
heir-at-law  or  next  of  kin  or  class,  and  the  Court  shall 
consider  that  in  order  to  save  expense  or  for  some  other 
reason  it  will  be  convenient  to  have  the  question  or  ques- 
tions of  construction  detennined  before  such  heir-at-law, 
next  of  kin,  or  class  shall  have  been  ascertained  by  means 
of  inquiry  or  otherwise,  the  Court  may  appoint  some  one 
or  more  person  or  persons  to  represent  such  heir-at-law, 
next  of  kin,  or  class,  and  the  judgment  of  the  Court  in 
the  presence  of  such  person  or  persons  shall  be  binding 
upon  the  party  or  parties  or  class  so  represented. 

This  new  Rule  was  added  by  the  7th  Kulo  of  the  Rules  of  the  Supreme 
('ourt,  June,  1876. 

The  utility  of  the  new  Rule  was  speedily  shown  by  the  case  of  J?<? 
Vepitt's  Estate ;  Chester  v.  FhilHpa,^  decided  within  six  months  after  it 
was  made.  The  testator  died  in  1850,  and  his  widow,  who  was  tenant 
for  life  and  solo  executrix  of  the  will,  died  in  1876.  Tlie  will,  which  was 
ovidently  the  composition  of  some  amateur  draftsman,  bequeathed  the 
personal  property  of  the  testator  after  the  decease  of  the  widow,  as 
follows : — *  *  To  be  divided  equally  between  my  heirs  and  to  their  children, 
with  Henry  Richard  Powell,  to  be  share  and  share  alike."  The  following 
questions  arose  on  the  construction  of  the  will.  (1)  Whether  the  word 
*'  heirs  "  meant  **  heirs-at-Liw  "  or  *»  next  of  kin."    (2)  Whether  the  gift 

•  In  favour  of  adding  the  words  are  Fonsford  v.  Hartley^  2  J.  and  H., 
736  ;  Woods  v.  Souerby,  14  W.  R.,  9  ;  Worraker  v.  Fryer,  2  Ch.  D.,  109; 
45  L.  J.  (Ch.),  273  ;  24  W.  R.,  269 ;  Adcoek  v.  Feters,  W.  N.,  1876,  p. 
139;  In  Re  Royles  Estate,  Fryer  w  Roy U,  12  N.  C,  b9.  In  favour  of 
omitting  the  words,  JFooidridye  y.  NorrUy  L.  R.,  6  Eq.,  411;  Cooper  t, 
minett,  1  Ch.  D.,  691 ;  45  L.  J.  (Ch.),  272 ;  24  W.  R.,  236 ;  and  Eyre 
V.  Cox,  24  W.  U.,  317. 

t  2  Charley's  Cases  (Chambers),  24. 

X  4  Ch.  D.,  230;  46  L.J.  (Ch.),  95  ;  36  L.  T.,  902  ;  25  W.  R.,  211. 


>460       SUPRBMB   COXJ&T  OF  JUDZOATURB  ACT,   1876. 

Oiitr  XVI«,    to  <'  children"  imported  a  gift  bv  limitation,  or  was  a  gift  over  to  the 
Xvlt  9ft.       children  of  such  heir  as  died  before  the  period  of  the  dia&ibation ;  if  the 

latter,  there  would  be  two  classes  of  children ;  (a)  children  who  survived  their 

parent  and  the  period  of  distribution,  and  {b)  children  who  survived  their 
parent  and  died  before  the  period  of  distribution.  The  testator  had  no 
children.  His  father  and  mother  died  before  him.  He  had  two  brothers 
and  three  sisters.  The  two  brothers  had  not  been  beard  of  for  more  than 
forty  years.  One  married  and  had  children,  but  it  was  not  known  whether 
they  survived  him,  and  no  answers  had  been  received  to  the  advertisements 
for  them.  All  the  three  sisters  were  married,  had  children,  and  survived 
the  testator,  but  died  before  his  widow.  Of  the  two  children  of  the  eldest 
sister,  the  eldest  pre-deceased  the  testator^s  vridow.  Nothing  had  been 
heard  of  the  children  of  the  second  sister  for  a  long  time.  The  third 
sister  left  her  husband  and  eight  children  surviving  ber.  Letters  of  ad- 
ministration de  bonis  non  were  granted  to  the  husband  of  the  testator's 
third  sister,  and  he  commenced  an  administration  suit.  On  the  suit  com- 
ing on  for  hearing,  on  motion  for  judgment,  tjie  plaintiff  applied,  under 
the  present  new  Rule,  for  the  appointment  of  some  person  to  represent  the 
heir-at-law,  next  of  kin,  and  other  classes.  Yice-Chancellor  Bacon  made 
an  order,  from  which  the  following  is  an  extract : — **  Kefer  it  to  chambers 
to  appoint  proper  persons  to  represent,  for  the  purpose  of  obtaining  the 
judgment  of  the  Court  on  the  construction  of  the  will,  the  following 
persons  and  classes  respectively : — 

"  (a)  The  persons  who  were,  at  the  death  of  the  testator,  his  next  of 
kin  according  to  the  Statutes  for  the  Distribution  of  Intestates* 
Estates. 
'*  (b)  The  heir-at-law  of  the  testator  at  the  time  of  his  death. 
'*  {e)  The  children  (if  any)  of  the  said  beir-at-law  who  died  before  the 
day  of  the  death  of  the  testator's  widow. 
{d)  The  children  (if  any)  of  the  said  heir-at-law,  who  survived  the 
date  of  the  death  of  the  testator's  widow." 


<i 


Bule  10. 
Any  two  or  more  persons  claiming  or  being  liable  as 
oo-partners  may  sue  or  be  sued  in  the  name  of  their  res- 
pective firms^  if  any ;  and  any  party  to  an  action  may  in 
sucb  case  apply  by  summons  to  a  Judge  for  a  statement 
of  the  names  of  the  persons  who  are  co-partners  in  any 
such  firm,  to  be  furnished  in  such  manner  and  verified  on 
oath  or  otherwise,  as  the  Judge  may  direct. 

This  Rule  is  a  re-enactment  of  Rule  11  of  the  Principal  Act. 

By  Order  XII.,  Rule  12,  aupra,  when  partners  are  sued  in  the  name  of 
their  firm,  they  must  appear  individually  in  their  own  names.  ^  All  sub- 
sequent proceedings,  however,  are  to  continue  in  the  name  of  the  firm. 
One  of  several  partners  has  no  implied  authority  at  Common  Law  to  enter 
an  appearance  for  the  others.* 

An  order  for  a  "statement  of  the  names  of  co-partners*'  imder  this 
Bole  cannot  be  enforced  by  attachment  under  Order  XXXI.,  Rule  20. f 

♦  Archbold's  Practice,  p.  19. 

t  Fikt  V.  Keene,  24  W.  R.,  322 ;  36  L.  T.,  341. 
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The  names  of  the  co-partners  in  the  defendant's  firm  were  ordered  by    Qrdar  XTL, 
Huddlcston,  B.,  at  chambers,  to  be  furnished,  in  an  action  commenced  in       Bole  10. 
n  District  Registry.     An  objection,  taken  under  Order  XXXV.,  Rules  1 
And  3,  that  the  application  should  have  been  made  to  the  District  Registrar, 
and  not  to  the  Judge  at  chambers,  was,  in  this  case,  overruled.* 

See,  further,  as  to  partners,  Order  VII.,  Rule  2 ;  Order  IX.,  Rules  6 
and  6a,  supra  ;  and  the  next  Rule,  and  Order  XLII.,  Rule  8  infra, 

Bute  10a. 

Any  person  carrying  on  business  in  the  name  of  a  firm 
apparently  consisting  of  more  than  one  person  may  be 
sued  in  the  name  of  such  firm. 

This  new  Rule  was  added  by  Rule  8  of  the  Rules  of  the  Supreme 
i  'ourt,  June,  1876.    See  Rule  6a  of  Order  IX.,  and  the  note  thereto,  supra. 

Rule  11. 

Subject  to  the  provisions  of  the  Act  and  these  Bules, 
the  provisions  as  to  parties,  contained  in  section  42  of 
15  &  16  Victoria,  Chapter  86,  shall  be  in  force  as  to  actions 
in  the  High  Court  of  Justice. 

ITio  following  is  the  enactment  referred  to : — 

**  It  shall  not  be  competent  to  any  defendant  in  any  suit  in  the  said 
Courtf  to  tfike  any  objection  for  want  of  parties  to  such  suit  in  any  case 
to  which  the  Rules  next  hereinafter  set  forth  extend ;  and  such  Rules  shall 
1h)  deemed  and  taken  as  part  of  the  law  and  practice  of  the  said  Court, 
.ind  any  law  or  practice  of  the  said  CJourt  inconsistent  therewith  shall  bo 
;ind  is  hereby  abrogated  and  annulled. 

"  Rule  1 .  Any  residuary  legatee  or  next  of  kin  may,  without  serving 
the  remaining  residuary  legatees  or  next  of  kin,  have  a  decree  for  the 
administration  of  the  personal  estate  of  a  deceased  person. 

"  Rule  2.  Any  legatee  interested  in  a  legacy  charged  upon  real  estate, 
;ind  any  person  interested  in  the  proceeds  of  real  estate  directed  to  bo 
Hold,  may,  without  serving  any  other  legatee  or  person  interested  in  the 
]>roooeds  of  the  estate,  have  a  decree  for  the  administration  of  the  estate 
of  a  deceased  person. 

**  Rule  3.  Any  residuary  devisee  or  heir  may,  without  serving  any  co- 
ri«iduary  devisee  or  co-heir,  have  the  like  decree. 

**  Rule  4.  Any  one  of  several  eestuisque  trustent  under  any  deed  or  in- 
rttrumcnt  may,  without  serving  any  other  of  such  cestuis  que  irustentf  have  a 
tieproo  for  the  execution  of  the  trusts  of  the  deed  or  instrument. 

Rule  5.  In  all  cases  of  suits  for  the  protection  of  property  pending 
litigation,  and  in  all  cases  in  the  nature  of  waste,  one  person  may  sue  on 
>M*hAlf  of  himself  and  of  all  persons  having  the  same  interest. 

*'  Rule  6.  Any  executor,  administrator,  or  trustee  may  obtain  a  decree 

•  Lpneh  V.  The  Overseal  Coal  Company,  1  Charley's  Cases  (Chambers),  69. 
t  The  Court  of  Chancery.    See  Morgan  and  Chute* s  Chancery  Acts 
ami  Orders,  p.  197. 
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<MivXVX«y   agaiosfc  anj  one  legatee,  nozt  of  kin,  or  e9«^tfMfM#^rtM<#fif  for  the  adn^ 

Bile  U.  tration  of  the  estate,  or  the  execution  of  the  trosta. 
• "  Rule  7.  In  all  the  above  ca«e8  the  Court,  if  it  ahall  see  fit,  may  re- 
quire any  other  person  or  persons  to  be  made  a  party  or  parties  to  tho 
suit,  and  may,  if  it  shall  see  fit,  give  the  conduct  of  the  suit  to  such  person 
OS  it  may  deem  proper,  and  may  make  such  order  in  any  4>articular  case 
as  it  may  deem  just  for  placing  the  defendant  on  the  reoord  on  the  same 
footing  in  regard  to  costs  as  oUicr  parties  having  a  common  interest  with 
him  in  tho  matters  in  quostion. 

*'  Rule  8.  In  all  tho  above  cases  tho  persons  who,  according  to  tho  pre- 
sent  practice  of  tho  Court,  would  be  necessary  parties  to  the  suit,  shall  bo 
served  with  notice  of  tho  decree,  and  after  such  notice  they  shall  be  bound 
by  the  proceedings  in  the  same  manner  as  if-  they  had  been  originally 
made  parties  to  the  suit,  and  they  may  by  an  order  of  course  have  liberty 
to  attend  the  proceedings  under  the  decree ;  and  any  party  so  served  may, 
within  such  tmie  as  shall  in  that  behalf  be  prescribed  by  the  General 
Order  of  the  Lord  Chancellor,  apply  to  the  Court  to  add  to  the  decree. 

"  Rule  9.  In  all  suits  concerning  real  or  personal  estate  which  is  vested 
in  trustees  under  a  will,  settlement,  or  otherwise,  such  trustees  shall  re- 
present the  persons  beneficially  interested  under  the  trust,  in  the  same 
manner  and  to  the  same  extent  as  the  executors  or  administrators  insuitH 
conoeming  personal  estate  represent  the  persons  beneficially  interested  in 
such  personal  estate ;  and  in  such  cases  it  shall  not  be  necessary  to  make 
the  persons  beneficially  interested  under  the  trusts  parties  to  the  suit ;  but 
the  Court  may,  upon  consideration  of  the  matter,  on  the  hearing,  if  it 
shall  so  think  fit,  order  such  persons,  or  any  of  them,  to  be  made  parties." 

This  section  is  retrospective.* 

JRule  12. 

Subject  as  last  aforesaid,  in  all  Probate  actions  the  roles 
as  to  parties,  heretofore  in  ustf  in  the  Court  of  Probate, 
shall  continue  to  be  in  force. 

In  an  action  in  the  Probate  Court,  the  parties  entitled  to  be  plaintiffs  are, 
primarily,  the  executor ;  failing  him,  the  party  entitled  to  the  residue,  or 
a  legatee  named  in  the  will,  or  other  party  interested  under  tho  will,  or 
tiie  representatives  of  these  persons. 

Any  party  whose  interest  may  be  adversely  affected  by  the  will  may  bo 
a  defendant,  and  a  possibility  of  interest  is  sufficient  to  entitle  a  party  to 
appear  in  this  character.  Amongst  the  persons  who  may  appear  as  de- 
fendants are  :— 

1 .  The  widow  and  next  of  kin  of  the  deceased,  and  all  other  persons 
entitled  in  distribution  to  his  personal  estate,  in  the  event  of  his  dyin^ 
intestate,  or  their  representatives. 

2.  A  legatee  named  in  tho  will,  if  his  legacy  has  been  omitted  from  the* 
probate,  or  his  represontativcs. 

3.  An  executor  or  legatee  named  in  any  other  testamentary  instrument 
of  the  deceased,  of  prior  date  to  the  will  in  question,  whose  interest  iM 
adversely  affected  by  the  will,  or  their  representatives. 

4  and  5.  When  an  administration  has  been  previously  granted,  a  creditor 
in  possession  of  administration  and  a  person  in  possession  of  admmistration 


JFowler  v.  Bayldon,  9  Hare,  App.  lxx^oui. 
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under  section  73  of  the  Probate  Act,  1857f  as  appointee  of  the  Court,    OrdtrZVI., 
without  having  a  beneficial  interest  in  the  estate  of  the  deceased.  Bole  12. 

6.  When  the  will  relates  to  real  as  weU  as  personal  estate,  the  helr-at-   -- 

law,  devisee,  or  other  persons  pretending  an  interest  in  such  real  estate, 
are  to  bo  made  defendants,  unless  the  Court  shall  otherwise  direct. 

When  an  executor  appears  to  the  citation  and  propounds  the  will  him- 
self, he  becomes  nominally  a  defendant,  but  does  all  acts  which  usually 
devolve  on  the  plaintiff,  e.  g.  delivers  the  declaration,  &c.* 

See,  further,  as  to  parties  in  Probate  actions,  Rules  4,  5  and  6  of  the 
Rules  and  Orders  of  the  Court  of  Probate,  and  Coote  and  Tristram's 
Probate  Practice,  pp.  251-259. 

As  to  *  interveners,"  see,  alBO,  Order  XII.,  Rule  16,  supra. 

The  practice  under  the  Probate  Act,  1857,  t  of  citing  "  the  heir-at-law, 
devisees,  and  other  persons  having  or  pretending  interest  in  the  real  estate 
affected  by  "  a  will  propounded  in  the  Probate  Court,  is  preserved  by 
the  present  Rule,  and  will  be  carried  out  in  the  Probate  Division.:^  The 
power  of  adding  parties  given  by  Rule  13  of  this  Order  does  not  touch  the 
practice  referred  to. 

Eule  13. 

No  action  shall  be  defeated  by  reason  of  the  mis- 
joinder of  parties,  and  the  Court  may  in  every  action  deal 
with  the  matter  in  controversy  so  far  as  regards  the  rights 
and  interests  of  the  parties  actually  before  it.  The  Court 
or  a  Judge  may,  at  any  stage  of  the  proceedings,  either 
upon  or  without  the  application  of  either  party,  and  on 
such  terms  as  may  appear  to  the  Court  or  a  Judge  to  be 
just,  order  that  the  name  or  names  of  any  party  or  parties, 
whether  as  plaintiffs  or  as  defendants,  improperly  joined 
be  struck  out,  and  that  the  name  or  names  of  any  party  or 
parties,  whether  plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  action,  be  added.  No  person  shall  be 
added  as  a  plaintiff  suing  without  a  next  friend,  or  as  the 
next  friend  of  a  plaintiff  under  any  disability  without  his 
own  consent   thereto.     All   parties  whose  names  are  so 

•  Brandreth  v.  Brandreth  and  Wife ;    2  Swabey  and  Tristram,  446. 
t  20  &  21  Vict.  0.  77,  s.  61. 

X  Kennaway  v.  Ketmaway,  1  P.  D.,  148;  46  L.  J.  (P.  D.  &  A.),  86; 
34  L.  T.,  864  ;  24  W.  R.,  686. 
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^ Bvl  ^U^'   ^^^  ^  defendants  shall  be  served  with  a  summons  or 

-  .  notice   in  manner  hereinafter    mentioned,    or  in    such 

manner  as  may  be  prescribed  by  any  special  order,  and  the 

proceedings  as   against  them   shall  be  deemed  to  have 

begun  only  on  the  service  of  such  summons  or  notice. 

This  Rule  is  a  re-enactmeat  of  Rale  9  of  the  principal  Act. 

See  as  to  mis-joinder  and  non-joinder  of  plaintiflfs  and  defendants,  and 
the  previous  remodios  therefor,  the  note  to  Rule  I  of  this  Order,  supra. 

The  first  clause  of  this  Rule  is  taken  from  section  19  of  the  Common 
Law  Procedure  Act,  1860 : — "  The  joinder  of  too  many  plaintiffs  shall  not 
be  fatal*' — extended  so  as  to  embrace  the  case  of  the  joinder  of  too  many 
defendants,  also. 

It  is  apprehended  that  the  word  *'  mis-joinder  *'  is  Intended  here  to 
include  non-joinder.  By  s.  49  of  the  Chancery  Amendment  Act,  1852,  it 
is  provided  that  **  no  suit  in  the  Court  of  Chancery  shall  be  dismissed  by 
reason  of  the  non-joinder  of  persons  as  plaintiffs  therein." 
•  Advantage  cannot  be  taken  after  the  Ist  of  Novombor,  1875,  by  a 
defendant  of  non-joinder  of  plaintiff  in  actions  of  tort,  and  of  non- 
joinder of  a  defendant  in  actions  ex  eontraetu^  by  ploa  in  abatement.  By 
Order  XIX.,  Rule  13,  infra^  pleas  in  abatement  are  abolished. 

The  second  paragraph  of  tlus  Rule  is  founded  upon  sections  34-39  of  the 
Common  Law  Procedure  Act,  1852.  The  principles  underlying  those 
sections  have,  however,  been  considerably  extended. 

The  34th  and  35th  sections  of  the  Common  Law  Procedure  Act,  1852, 
as  to  the  mis-joinder  or  non-joinder  of  plaintiffs,  and  the  37th  section  of 
the  same  Act,  as  to  the  mis-joinder  and  non-joinder  of  defendants,  made  a 
distinction  between  applications  to  amend  before,  and  applications  to 
amend  at,  the  trial.  Such  distinctions  are  swept  away  by  the  present 
Rule,*  which  applies  to  applications  made  "  at  any  stage  of  the  proceed- 
ings." Notices  of  objection  to  non-joinder,  of  course,  fall  to  the  ground 
with  picas  in  abatement.  The  present  Rule  substantially  agrees  with 
sections  34  and  35  of  the  Common  Law  Procedure  Act,  1852,  as  to  the 
neeessity  of  obtaining  thfi  consent  of  the  perjons  whose  names  are  to  be 
struck  out  or  added,  but  it  does  not  appear  to  be  any  longer  necessary  that 
the  consent  should  be  in  any  particular  form. 

**  In  manner  hereinafter  mentioned."     See  Rule  15  of  this  Order. 

Defendants  might  have  been  added  or  plaintiffs  added  or  struck  out, 
under  certain  conditions,  in  a  Court  of  Equity.f  See  15  and  16  Vict.  c. 
86,  0.  49. 

Where  two  occupiers  of  distinct  bleachworks,  situated  on  one  stream, 
instituted  a  suit  for  the  purpose  of  restraining  the  dcfedant  company 
from  poUuting  the  stream,  Sir  George  Jessel,  M.U.,  held  that  there  was 
no  pretence  iPor  saying  that  the  plaintiffs  had  a  common  interest ;  but, 
instead  of  striking  out,  as  he  haa  power  to  do  under  the  present  Rule, 
the  plaintiff  improperly  joined,  ho  proceeded  to  hoar  the  suit  (by  con- 
sent), as  if  two  bills  had  been  filed.} 


*  Soe,  however,  the  next  Rule. 

t  See  Morgan  and  Chute*tf  Chancery  Acts  and  Orders,  No.  215. 

X  AppUtan  V.  The  Chapel  2V>im  Paper  Company,  45  L.  J.  (Ch.),  276. 
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In  Norris  v.  Beazley*  the  defendant  sought  to  obtain  leave  to  add  the   (M«r  ZVL, 
.name  of  a  company  as   co-defendants,  in  an  action  against  him,  as      Bule  18. 
acceptor  of  a  hill  of  exchange  given  by  him  in  part  payment  of  the  ■ 
purchasc-money  of  a  ship  which  he  had  bought  from  the  plaintiff.    The 
object  of  adding  the  company,  for  whom  the  defendant  said  he  was  only 
u  trustee,  was  to  enable  the  company  to  set  up  a  counterclaim  against 
the  plaintiff  for  damages  in  respect  of  fraudulent  representations  by  the 
plaintiff  regarding  the  ship,  by  reasons  of  which  the  company  had  incuxred 
-useless  expense.    The  Common  Pleas  Division  refused  the  application,  on 
the  grounds  that  the  object  of  the  present  Kule  was  to  enable  parties  to 
ho  added  against  whom  the  plaintiff  claimed  tome  relief;  and  it  was  not 
intended  that  one  defendant  should  be  added  for  the  convenience  of 
..-mother.    This  was  an  action  on  a  bill  of  exchange,  and  a  counterclaim 
-by  a  third  party  could  be  no  defence  to  it.    The  counterclaim  was  too 
remote. 

An  action  of  libel  was  brought  against  the  publisher  of  a  newspaper. 
■It  appearing,  from  the  answer  of  the  defendant  to  the  plaintiffs'  interro* 
stories,  that  one  Green  was  the  sole  proprietor  of  the  newspaper,  the 
))laintiff,  after  issue  joined,  applied  on  summons  to  the  Master,  for  leave 
to  add  the  name  of  Green  as  a  defendant.  The  Master  refused  the  appU- 
ration  because  the  addition  of  the  name  of  Ghreen  was  not,  he  thou^t, 
** necessary"  under  the  second  paragraph  of  the  present  Rule.  The 
Judge  at  chambers,  on  appeal  to  him,  referred  the  matter  to  the  Common 
Pleas.  The  Common  Pleas  granted  the  application  of  the  plaintiff,  on 
the  ground  that,  as  Green  might  have  been  joined  as  a  defendant  at  the 
commencement  of  the  action,  under  Rule  3  of  this  Order,  it  was  right 
and  proper  at  a  subsequent  stage  to  add  his  name  as  a  defendant,  under 
the  second  paragraph  of  the  present  Rule.f 

Lush,  J.,  at  chambers,  refused  to  strike  out  the  name  of  the  lessor  in  an 
miction  by  a  builder  against  the  lessor  and  lessee,  although  it  was  alleged 
that  the  lessor  had  no  interest  in  the  action.} 

Where  an  action  had  come  on  for  trial  and  been  adjourned,  Quain,  J., 
at  chambers,  refused,  on  the  grounds  that  it  was  unreasonable  at  so  late 
H  stage  of  the  proceedings,  to  order  the  joinder  of  a  third  party  as  defen- 
dant. § 

Leave  was  given  by  Lindley,  J.,  at  chambers,  to  add  another  defendant 
in  an  action  under  the  Summary  Procedure  on  Bills  of  Exchange  Act 
<18  and  19  Vict.  c.  67),  after  the  delivery  of  the  statement  of  claim.!  (See 
as  to  this  Act,  the  case  of  Oger  v.  Bradnum^  cited  imder  Order  II., 
Rule  6,  eupra  ;  The  Mercantile  Miver  Plate  Bank  v.  Jeaae,**  cited  under  Rule 
2  of  this  Order,  supra,  and  Campbell  v.  Im  Thumfff-  cited  imder  Bule  8 
of  this  Order,  supra. 

In  an  action  by  an  auctioneer  for  his  commission  on  a  sale  of  furniture 
AuppUed  by  the  defendant  to  an  hotel  company,  which  was  subsequently 

•  2  C.  P.  D.,  80  ;  46  L.  J.  (C.P.),  169 ;  35  L.  T.,  845 ;  25  W.  R.,  320. 
See  further,  as  to  this  case,  36  L.  T.,  409. 

t  Edwards  v.  Lowther,  46  L.  J.  (C.P.),  417  ;  34  L.  T.,  265  ;  24  W.R., 
434.  X  1  Charley's  Cases  (Chambers),  59. 

§  Williams  v.  Andrews,  1  Charley's  Cases  (Chamben},  60. 

I  2  Charley's  Cases  (Chambers),  25. 

IT  1  C.  P.,  334;  45  L.  J.  (C.  P.),  278;  34  L.  T.,  678;  24  W.fi.,4(H, 

**  2  Charley's  Cases  (Chambers),  23. 

ft  1  Charley's  Cases  (ChamberB),  57* 
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Ordtr  ZYI.i    wound  np,  an  application  by  tibe  defbidant  to  join  the  official  liquidator 
B«le  II.       as  a  plaintiff,  for  tho  purpose  of  bringing  a  counterclaim  against  him. 
-  in  respect  of  an  allegod  property  in  half  the  furniture,  was  refused  by 

Lindley,  J.,  at  chambers.* 

In  an  action  for  mesne  profits,  against  an  ejected  tenant  of  the  plaintiff*K 
land,  received  during  the  plaintiff's  incarceration  in  a  lunatic  asylum,  an 
application  by  the  defend^uit  to  join  the  plaintiff's  sister  as  defendant,  in 
respect  of  rent  paid  to  her  by  him  and  applied  by  her  to  the  plaintiff's 
maintenance  in  the  lunatic  asylum,  was  ref\ased  by  Mr.  Justice  Archibald^ 
at  chnmbors,t  who  said  that  ^  if  the  defendant  was  led  to  believe  that  the 
plaintiff's  sister  was  the  person  to  whom  the  rent  should  be  paid,  and  paid 
it  to  her  under  a  mistake  of  £bu^,  he  has  a  simple  r^nedy  ag^ainst  her  for 
money  had  and  received." 

In  an  action  by  a  merchant  against  solicitors  for  negligence,  in  whidi 
the  defendants  admitted  their  retainer,  but  alleged  that  the  negligenci^ 
was  not  theirs,  but  that  of  a  third  person,  in  whose  hands  they  put  th<^ 
'  matter  with  the  plaintiffs  consent,  an  application  by  tho  defendants  to  join 
this  third  person  as  a  defendant  was  refused  by  W:.  Justice  Lindley,  at 
chambers,  f 

In  an  action  by  a  shipowner  for  demurrage  o^inst  consignees  of  the 
cargo,  to  which  a  counterclaim  was  set  i^>  for  damage  to  the  cargo,  leave 
to  join  part  owners,  alleged  to  be  partly  liable  on  the  counterclaim,  uh 
co-plaintiffs,  vma  refused  by  Mr.  Justice  Lindley,  at  chambers,  f 
although  Counsel  for  tho  plaintiff  contended  that  it  was  *'  very  hard  "  that,, 
because  the  plaintiff  brought  the  action  alone,  as  he  was  entitled  to  do, 
he  should  have  to  meet  alone  a  subsequent  claim,  to  which  other  porsontt^ 
wore  also  liable. 

When  a  right  of  action  does  not  pass  by  a  deed  of  transfer  of  pro- 
perty, the  transferree  cannot  join  as  co-plamtiff  the  transferror  for  th<- 
purpose  of  enforcing  the  right  of  action.|| 

llie  plaintiff,  in  an  action  to  restrain  tho  defendants  from  complctin^- 
the  purchase  of  building  land,  was  added  under  the  present  Rule,  on  his 
own  application,  as  a  defendant  to  another  action,  in  wliich  an  older  wa^ 
subsequently  made,  by  consent,  that  tho  purchase  by  tho  defendants 
should  bo  completed.  Vice- Chancellor  Malins  acceded  to  an  application 
to  strike  out  the  name  of  the  defendants,  as  by  tho  consent  order  in  the 
other  action  the  plaintiff  must  be  considered  to  havo  abandoned  his  claim 
against  the  defendants  in  this  action ;  but,  as  the  application  to  strike  out 
the  name  of  the  defendants  in  this  action  was  not  niado  immediately  on 
the  consent  order  in  the  other  action  being  made,  and  the  defendants  had, 
after  the  consent  ordor  in  the  other  action  was  nyido,  put  in  a  statement 
of  defence  in  this  action,  on  which  the  plaintiff  had  joined  issue*  the 
Court)  while  making  the  order  to  strike  out  the  defendants,  refused  them 
costs.  Tho  yice-ChancoUor  said  that  the  power  given  by  this  Knle  of 
striking  out  defendants  was  "  most  beneficial,  "f 


♦  Beei  v.  i)f<ir,  2  Charley's  Cases  (Chambers),  25. 
.   t  LoptU  Y.  HQlbtnd,  2  Charley's  Cases  (Chambers),  26. 

J  LerecuUy  v.  Harrison^  2  Charley's  Cases  (Chambers),  27. 

§  Cortnaek  r*  Orofriany  2  Charley's  Cases  (Chambon),  2& 

I)  Xew     JTestminster    Brewery    Comply  v.  Hannah^    1    Ch.   D.,  278  ; 
tkk  W*  &f ^M.    Affin^ed  duh Appeal,  W.  N.,  1877,  p.  36. 

H   Vattanee  v.  The  iiirmingham  aMif  MHimd  Land  and  InrmiMmt  Cbr- 
portUitm,  2  Ch.  D.,  369 ;  24  W.  R  „|«4. 
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Rule  14.  Ordwr  XVI„ 

Rvl«  14. 


Any  application  to  add  or  strike  out  or  substitute  a 
plaintiff  or  defendant  may  be  made  to  the  Court  or  a  Judge 
at  any  time  before  a  trial  by  motion  or  summons,  or  at  the 
trial  of  the  action  in  a  summary  manner. 

**  By  motion  '*  in  Court,  or  "  summons  "  at  chambers. 

The  application  to  amend  should  in  general  be  made  to  a  Judge  at 
chambers,  by  summons,  calling  upon  the  opposite  party  to  show  cause 
why  the  party  applying  should  not  have  leave  to  amoni* 

"  In  a  summary  manner."  Probably  in  the  same  manner  as  hitherto, 
i,e.f  the  manner  prescribed  by  s.  23  of  the  3  and  4  Wm.  IV.  c.  42.f 
The  Court  or  Judge  shall  "cause  the  writ  or  other  docimients  to  be 
forthwith  amended  by  some  officer  of  the  Court,  or  otherwise,  in  every 
part  of  the  pleadings  which  it  may  be  necessary  to  amend.'* 

See,  as  to  the  application  of  this  Kulo,  to  a  consolidated  action,  the  case 
of  In  Re  Wortlet/y  Culley  v.  Worthy  ;  In  Re  Worthy ^  Harward  v.  Storey, X 
cited  under  the  next  Rule. 

Where  the  widow  of  a  farmer,  who  died  bankrupt,  sought  to  recover 
in  an  action  from  her  son-in-law  and  daughter  £400,  which  she  had 
saved  by  careful  managoment  in  her  husband's  lifetime,  and  which  he 
had  allowed  her  to  consider  as  her  own,  but  which,  while  her  husband 
was  lying  on  his  death  bed,  her  daughter  had  abstracted  from  a  safe  in 
his  bedroom,  Lush,  J.,  who  tried  the  action,  refused  leave  at  the  trial  to 
add,  under  the  present  Rule,  the  name  of  the  trustee  in  bankruptcy  as 
co-plaintiff,  on  the  ground  that  the  question,  whether  the  trustee  in  bank- 
ruptcy Avas  entitled  to  the  fruits  of  the  verdict,  was  not  "  a  question 
involved  in  the  action.**  His  lordship,  however,  directed  the  amount 
recovered  in  the  action  (£350)  to  bo  paid  into  Court,  until  the  opinioa 
of  the  Court  above  should  have  been  taken  as  to  the  respective  claims  of 
the  plaintifif  and  the  trustee  in  bankruptcy  to  the  amount.§ 

Rule  15. 

Where  a  defendant  is  added,  unless  otherwise  ordered 
by  the  Court  or  Judge,  the  plaintiff  shall  file  an  amended 
copy  of  and  sue  out  a  writ  of  summons,  and  serve  such 
new  defendant  with  such  writ,  or  notice  in  lieu  of  service 
thereof,  in  the  same  manner  as  original  defendants  are 
served. 

No  provision  is  made  for  the  case  of  a  plaintiff  being  added.  Sectitm 
S6  of  the  Common  Law  Procedure  Act,  1852,  provides  that  the  plaintiff 
is  to  be  at  liberty  in  such  case  to  amend  the  writ  and  other  proceeding^ 

•  Archbold'B  Practice,  p.  1669. 

f  See  8.  86  of  Uio  Common  Law  Procedure  Act,  1862. 
i  4  Ch.  D.  180 ;  46  L.  J.  (Ch.),  182  ;  26  W.  R„  296. 
f  Timet^  Thursday,  July  ISth,  1876,  North  Eastern  Circuit,  Newcasile 
(July  8th,  1876). 
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Order  XTI.,    by  adding  the  new  names ;  and  the  defendant  is  to  be  at  liberty  to  plead 
R«le  U.       de  novo, 

.-  -  -   rj^Q  practice  under  the  Common  Law  Procedure  Act,  1852,  in  the  case 

of  the  addition  of  the  names  of  the  now  defendants  upon  notico  or  plea  of 
nonjoinder  is  given  in  s.  38  of  that  Act  :^ 

'*  The  plaintiff  shall  be  at  liberty,  without  any  order,  to  amend  the  writ 
of  summons  and  the  declaration  by  adding  the  name  or  names  of  the 
person  or  persons  named  in  such  plea  in  abatement  as  joint  contractors, 
and  to  servo  the  amended  writ  upon  the  person  or  persons  named  in  such 
plea  in  abatement,  and  to  proceed  against  the  original  defendant  or  defen- 
dimts  and  the  person  or  persons  so  named  in  such  plea  in  abatement ;  pro- 
vided that  the  date  of  such  amendment  sludl,  as  between  the  person  or 
persons  so  named  in  such  plea  in  abatement  and  the  plaintiff,  bo  considered, 
for  all  purposes,  as  the  commencement  of  the  action." 

The  cases  of  In  Re  Wortley,  Culley  v.  Wortley  ;  In  Re  Worthy^  Httr^ 
ward  V.  Storey y*  two  suits  for  the  administration  of  tho  same  estate, 
having  been  consolidated,  it  was  proposed  to  add  an  administrator  de  honie 
non  as  a  defendant  to  the  consolidated  action.  A  difficulty  arose  in 
carrying  out  tho  provision  of  the  present  Kule  that  an  amended  copy  of 
the  writ  of  summons  should  be  filed  and  served  on  the  new  defendant, 
there  being  no  writ  of  summons  (so  to  speak)  in  a  eonaolidated  action. 
Svt  G^rgo  Jessel,  M.R.,  said  that  the  present  Rule  did  not  meet  the 
case  of  consolidated  actions,  and  he  directed  the  administrator  de  bonis  non 
to  be  made  a  defendant  under  Rule  14  of  this  Order,  without  service  on 
him  of  any  writ  of  summons. 

Eule  16. 

If  a  statement  of  claim  has  been  delivered  previonsly 
to  snch  defendant  being  added,  the  same  shall,  unless 
otherwise  ordered  by  the  Court  or  Judge,  be  amended  in 
such  manner  as  the  making  such  new  defendant  a  party 
shall  render  desirable,  and  a  copy  of  such  amended  state- 
ment of  claim  shall  be  delivered  to  such  new  defendant  at 
the  time  when  he  is  served  with  the  writ  of  summons  or 
notice,  or  afterwards,  within  four  days  after  his  appearance. 

As  to  the  amended  declaration  (statement  of  claim),  see  the  provisions 
of  e.  38  of  the  Common  Law  Procedure  Act,  1852,  cited  in  the  note  to  the 
last  Rule. 

Section  60  of  that  Act  furnishes  a  form  of  the  commencement  of  the 
amended  declaration  (now  amended  statement  of  claim) : — 

'*  A.B.,  by  E.F.,  his  attorney  [or  in  his  own  proper  person,  &c.]  sues 
CD.  and  G.H.,  which  said  CD.  nas  heretofore  pleaded  m  abatement  the 
noinoinder  of  the  said  G.H.''  Of  course  the  insertion  of  the  words 
«  which  said  CD.  has  heretofore  pleaded  in  abatement  the  nonjoinder  of 
the  said  G.H.,"  are  now  unnecessary,  as  pleas  in  abatment  are  abolished 
by  Order  XIX.,  Rule  13,  infra. 

•  4  Ch.  D.,  180 ;  46  L.  J.  (Ch.),  182  ;  26  W.  R,  295. 
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Eule  17.  Ordtr  XVI., 

Rule  17. 

Where  a  defendant  is  or  claims  to  be  entitled  to  contri- 

bution  or  indemnity,  or  any  other  remedy  or  relief  over 
against  any  other  person,  or  where  from  any  other  canse  it 
appears  to  the  Court  or  a  Judge  that  a  question  in  the 
action*  should  be  determined  not  only  as  between  the  . 
plaintiff  and  defendant,  but  as  between  the  plaintiff,  de- 
fendant, and  any  other  person,  or  between  any  or  either  of 
them,  the  Court  or  a  Judge  may,  on  notice  being  given 
to  such  last-mentioned  person,  make  such  order  as  may 
be  proper  for  having  the  question  so  determined. 

This  Rule  is  a  ro-onactment  of  Rule  12  of  the  Principal  Act,  with  the 
omission  of  the  words  "  in  such  manner  and  form  as  may  be  prescribed  by 
Rales  of  Court,'*  after  **  such  last-mentioned  person." 

As  to  giving  notice  to  the  third  person,  see  Rule  19  of  this  Order, 
infra. 

See,  as  to  the  subject-matter  of  this  Rule,  the  Principal  Act,  8. 24,  sub- 
section (3).  This  Rule  is  copied,  almost  verbatim,  from  the  First  Report 
of  the  Judicature  Commission,  who  recommended  its  adoption. 

The  following  Rules  (18-20)  introduce  the  new  practice  on  this  subject. 

**  This  power  is  a  discretionary'  one,  and  in  the  exercise  of  its  discretion 
the  Court  ought  to  consider  whether  the  plaintiff's  interests  wiU  be 
prejudiced  or  affected,  and  if  the  plaintiff's  interests  will  be  prejudiced  or 
delayed  the  power  ought  not  to  be  exercised."  Per  Mellish,  L.  J.,  in 
Bower  v.  Hartley, -f 

The  plaintiff  in  that  case  claimed  damages  for  negligence  on  the  part  of 
the  defendants  (who  were  insuiance  brokers  at  Liverpool)  in  the  mode  of 
effecting  insurances  on  a  cargo  shipped  by  him  abroad,  by  reasouof  which 
he  had  not  been  able  to  recover  upon  the  policies  as  much  as  he  otherwise 
would  have  done.  One  of  the  policies,  a  French  one,  was  effected  by  the 
defendants  through  another  firm  of  insurance  brokers  at  Liverpool,  and 
the  defendants  applied  for  leave  to  give  notice  to  that  firm  under  these 
Rules,  that  he  claimed  indemnity  from  them  in  respect  of  the  French 
policy.  T^ave  was  given  by  Lindley ,  J. ;  but  the  Queen's  Bench  Division 
set  aside  the  Judge's  order,  and  the  Court  of  Appeal  dismissed,  with  costs, 
the  defendants'  appeal  from  the  decision  of  the  Queen's  Bench  Division. 
The  negligence  between  the  plaintiff  and  defendants  would  not  in  this 
case  have  been  the  same  as  the  negligence  between  the  defendants  and 
the  firm  from  whom  the  defendants  claimed  indemnity,  **  because  the 
defendants  had  not  communicated  to  that  firm  instructions,  as  to  the  mode 
in  which  the  insurance  was  to  bo  effected,  given  by  the  plaintiff  to  the 
defendants.  Admissions  that  the  French  policy  was  invalid,  made  by  the 
defendants,  would  not,  moreover,  have  been  evidence  against  the  firm 

*  Sec,  as  to  the  meaning  of  these  words,  Harwell  v.  The  London  General 
Omnibus  Company,  2  Ex.  D.,  366;  36  L.  T.,  637;  12  N.  C,  109,  rever- 
sing decision  of  Exchequer ;  26  W.  R.,  611 ;  W.  N.,  1877,  p.  105. 

t  1  a  B.  D.,  662 ;  46  L.  J.  (aB.),  126 ;  24  W.  R.,  941. 


470         SUPREME   GC^t'KT  OF  JCillCATURE   ACT,    1875. 

OHm  XYI.,    from  whom  the  defendants  claimed  iademnity-."    The  appeal*  too,  was 

Bmla  17.       only  decided  on  the  loth  of  July,  1876  ;  and  tiie  action  was  set  down  for 

-  trial  at  the  Xiyerpool  Sommer  Aaaizes  on  the  22nd.    The  bringing  in 

of  a  third  party  would  probably  haye  thrown  the  action  orer  the  Long 

Vacation. 

Jt  is  not,  however,  necessary  that  the  whole  question  between  the 
plaintiff,  the  defendant,  and  the  third  party,  should  be  identical ;  it  is 
sufficient  if  it  be  primd  facie  apparent  that  a  material  question  in  tke 
action  is  also  a  question  between  the  defendant  and  the  third  party.* 

In  the  case  of  Beneeke  v.  Frosi^f  a  firm  of  brokers,  sued  for  not  accept- 
ing 183  chests  of  "  fine  button  shellac,*'  set  up  as  a  defence,  first,  that 
their  principals,  and  not  they,  were  liable,  if  any  one ;  secondly,  that  the 
shellac  was  not  according  to  the  quality  stipulate  for.  Two  of  the 
principals,  one  of  whom  had  contracted  on  precisely  similar  terms  with 
the  defendants  for  the  sale  to  him  of  50  of  the  chests  of  the  "  fine  button 
shellac,"  and  the  other  for  the  remainder,  were,  by  the  Queen's  Bench 
Division,  ordered  to  appear  as  third  parties  under  these  Rules. 

In  the  case  of  the  Swansea  Shipping  Company  v.  Dwwrafi,  J  the  defend- 
dants  were  sued  for  31  days'  demurrage,  at  £12  a-day,  under  a  charter- 
party,  by  which  they  had  agreed  to  discharge  a  cargo  of  nitrate  of  soda 
as  fast  as  the  custom  of  the  port  of  discharge  would  allow.  The  defend- 
ants had  taken  no  part  in  the  discharge  of  the  cargo,  which  was  effected 
by  the  British  Agricultural  Association,  Limited,  to  whom  the  defendants 
had  sold  the  cargo,  and  who  weie  bound,  both  by  express  agreement  and 
also  by  the  custom  of  the  trade,  to  indemnify  the  defendants  against  any 
liability  incurred  by  the  defendants  for  the  detention  of  the  ship  at  the 
port  of  diiicharg(,'.  The  Court  of  Appeal,  reversing  the  docisiou  of  thi- 
Queen's  Btmch  Division,  held  that  this  was  exactly  a  case  coming  within 
tho  present  Kulcs,  and  that  the  defendants  were  entitled  to  give  the 
British  Agricultural  Association  notice  to  appear  as  a  third  party  under 
them.  ''A  material  question,*'  said  Jessel,  M.R.,  "is  common  both 
between  tlio  plaintiffs  and  tht»  defendants,  and  the  defendants  and  the 
third  persons,  as  to  whether  the  ship  was  discharged  as  fast  as  tho  cu^om 
of  the  port  allowed." 

In  the  case  of  Treleaven  v.  Bray^^  it  was  alleged  that  a  trustee  for  the 
defendants  refused  to  concur  in  a  conveyance  by  them  to  the  plaintiff, 
who  sued  them  for  specific  performance  of  an  agreement  to  sell ;  and  the 
Court  of  Appeal,  overruling  Jessel,  M.K.,  gave  leave  to  the  defendants  to 
servo  the  trustee  with  notice  imder  these  Rules.  The  defendants  might, 
it  was  successfully  ui-ged,  be  made  to  pay  the  costs  of  tho  suit,  and  the 
defendants  would  then  seek  to  recover  these  costs  from  the  trustee. 

In  an  action  by  an  intending  purclmser  against  auctioneers  for  his 
deposit  money,  the  vendor  was  ordered  to  come  in  as  a  third  party,  ho 
claiming  the  deposit  money  as  forfeited.  || 


♦  Beneeke  v.  Front,  1  Q.  B.  D.,  410  ;  46  L.  J.  (Q.  B.),  693 ;  34  L.  T.. 
728;  24  W.  R.,  669 ;  Swansea  Shipping  Company  v.  Duncan,  1  Q.  B.  D., 
044 ;  46  L.  J.  (Q.  B.),  423,  638 ;  34  L.  T.,  685  ;  35  L.  T.,  879  ;  24  W.R. , 
206  ;  25  W.  R.,  233  ;  Bower  v.  Hartley,  1  Q.  B.  D.,  662 ;  46  L.  J.  (Q.B.), 
126  •  24  W.  R.   941 

t  'l  Q.  B.  D.'  419  ;  46  L.  J.  (Q.B.),  693  ;  34  L.  T.,  728 ;  24  W.  R.,  669. 

t  1  Q.  B.  D.,  644  ;  46  L.  J.  (Q.  B.),  423,  638 ;  34  L.  T.,  685 ;  35  L.  T., 
87i> ;  24  W.  R.,  206 ;  26  W.  R.,  263. 

j  lC5h.D.,176;  46  I..  J.  (Ch.),  113;  33  L.T.,  827;  24  W.  R.,  198. 

II  Tibhe  v.  Lewie,  1  Charley's  Cases  (Chambers),  61. 
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Where  an  a^nt  was  defendant  in  an  action  at  the  Buit  of  his  principals  Ortar  XVI.» 
for  an  account,  and  also  defendant  in  an  action  for  breach  oicontraot,      Bvle  17. 
which  he  made  on  behalf  of  the  same  principals,  an  order  of  the  Master*  ■■ 
that  the  plaintiSs  in  the  former  action  should  be  bound  as  third  parties 
by  the  sum  which  their  agent  was  bouoji  liable  to  pay  in  the  latter  action, 
was  sustained  by  Quoin,  J.,  at  chambers,  on  appeal  from  the  Master  ;  but 
his  lurdiihip  refused  to  condrm  the  further  order  of  the  Master  that  the 
plaintiff  in  the  second  action  should  be  made  a  party  to  the  first  action, 
on  the  ground  that  he  luid  nothing  whatever  to  do  with  it.* 

Quain,  J.,  at  chambers,  decided  that  where,  in  an  action  by  the  indorsee 
of  a  bill  of  exchange  against  the  acceptor,  the  defendant  claims  indeomity 
from  the  drawer,  the  dof ondant  is  entitled  to  serve  the  drawer  with  notice 
as  II  third  party  under  the  present  Rule.  It  was  argued  that  notice  shoal<l 
have  been  given  to  the  third  pai'ty  of  the  applicaiion  for  leave  to  serve 
liira  with  notice,  but  Quain,  J.,  ruled  that  no  notice  need  be  g^ von  to  the 
person  whom  it  is  intended  to  make  a  third  party  to  attond  the  application 
for  leave  to  servo  him  with  a  notice  as  a  third  party,  t 

In  the  case  of  The  Xorfhampfon  Waterworks  Company  v.  Easton^  the 
<|ncon's  Bench  Diviijion  appear  to  have  granted  a  rule  nUi  for  leave  to 
nerve  a  third  party  with  notice.  The  action  in  that  case  was  against  the 
defcndiint  for  damage  caused  by  a  bad  crank  with  which  ho  supplied 
the  plainliflf  company,  and  which  broke  down  through  being  badly 
wroui(ht  or  forpjed,  and  the  defendant  applied  ex  parte  to  serve  a  firm  of 
iron  founders  who  had  forged  the  crank,  and  who- was  liable  ovnr  to  tho 
defendant,  with  notice  under  these  liules. 

In  an  action  for  expenses  incurred  in  removing  wreck,  the  defendants 
rlaiming  indenmity  from  a  railway  company,  which  admitted  its  liability, 
the  company  was  substituted,  by  order  of  Follock,  B.,  at  chambers,  by 
<!On*'»ont,  as  defendants  in  place  of  tho  original  defendants,  who  withdrew.} 
In  an  action  by  bnilders  for  work  done  under  a  contract  to  build  a 
church,  leave  was  given  to  tho  defendants  to  serve  the  architect  with 
notice  of  a  claim  for  indemnity  in  respect  of  costly  extras,  ordered  by  him 
without  express  authoiity  || 

Where  an  action  was  brought  for  the  price  of  ironwork  to  be  used  in 
a  building,  and  the  building  contractor  had  agjecd  to  pay  the  defendants 
for  the  ironwork,  and  had  received  notice  as  a  third  party,  Lush,  J.,  at 
chambers,  ordered  that  the  building  contractor  should  be  bound  by  the 
amount  that  might  be  paid  to  the  plaintiff  by  the  defendants  in  tho 
action.^ 

Rule  18. 

Where  a  defendant  claims  to  be  entitled  to  contribu- 
tion, indemnity,  or  other  remedy  or  relief  over  against  any 


♦  Seligman  and  others  (Trustees^  %e.)  v.  Matujteldy  White  v.  Mansfield^ 
1  Charley* s  Cases  (Chambers),  62. 

r  Pearson  v.  Lane^  1  Charley's  Cases  (Chambers),  63. 

X  Times,  Wednesday,  April  12th,  1876. 

^  Commissioners  of  Waterford  v.  Veale,  Begg,  aftd  Evans,  2  Charloy'-f 
Cases  (Chambers),  29. 

If  Duwes  v.  Thornton,  2  Charley's  Cases  (Chambers),  29. 

f  Measures  v.  Thomas  and  Jones,  1  Charley's  Cases  (Chambers),  65. 
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Ordtr  XTL,  penon  not  a  party  to  the  action,  lie  may,  by  leave  of  the 

^^ L.  Oourt  or  a  Judge,  isaue  a  notice  to  that  effect,  stamped 

with  a  seal  with  which  writs  of  summons  are  sealed.  A 
copy  of  such  notice  shall  be  filed  with  the  proper  officer^ 
and  served  on  such  person  according  to  the  Rules  relating 
to  the  service  of  writs  of  summons.  The  notice  shall 
state  the  nature  and  grounds  of  the  claim,  and  shall,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  be  served 
within  the  time  limited  for  deliveriug  his  statement  of 
defence.  Such  notice  may  be  in  the  form  or  to  the  effect 
of  the  Form  No.  1  in  Appendix  (B)  hereto,  with  such 
variations  as  circumstances  may  require,  and  therewith 
shall  be  served  a  copy  of  the  statement  of  claim,  or  if  there 
be  no  statement  of  claim,  then  a  copy  of  the  writ  of  sum* 
mons  in  the  action. 

See,  as  to  the  course  which  a  third  person  served  with  notice  under  thiK 
Bule  ought  to  take,  Rule  20  of  this  Order,  infra. 

Subsection  (3)  of  the. 24th  section  of  the  Principal  Act,  and,  it  would 
seem,  Kules  17  and  19  of  this  Order,  are  applicable  to  claims  by  one 
defendant  against  another,  as  well  as  to  claims  over  by  a  defendant  against 
a  third  party.  The  present  Kule,  and  the  20th  and  21  st  Rules  of  this 
Order,  on  the  other  hand,  apply  only  to  claims  over  by  a  defendant  against 
a  third  party.  It  is  not,  therefore,  necessary  to  give  **  notice  "  under  the 
present  Rule  of  a  claim  by  a  defendant  against  his  co-defendant. 
•*  Notice  in  writing  "  of  such  a  claim  is  sufficiently  given  by  a  defendant 
to  his  co-defendant  by  delivering  it  to  the  co-defendant.*  The  distinction 
between  Rules  17  and  19  of  this  Order  and  subs.  (3)  of  the  24th  section, 
of  the  Principal  Act,  on  the  one  hand,  and  the  present  Rule  and  Rules  20 
and  21  of  this  Order,  on  the  other,  will  be  evident  on  compariug  the  lan- 
guage used,  which  is,  in  the  former  case,  *^  any  other  person  I  ^  and  tho 
latter,  *'a  person  fwt  a  party  to  the  action,*^ 

^  A  counterclaim  cannot  bo  set  up  against  a  third  party ,t  nor,  in  the 
view  of  Jcssel,  M.R.,  against  a  co-defendant.  A  counterclaim  must,  in 
his  lordship's  view,  come  within  the  lang^iage  of  Order  XIX.,  Rule  3,  or 
of  Order  XXII.,  Rule  5,  and  ask  for  cross  relief  against  the  plaint  iffy  alone,, 
or  against  the  plaintiff  along  with  some  other  person  or  persons.  J 

In  the  case  of  Dear  v.  Sworder,  Sworder  v.  Deary%  a  second  mortgagee 
brought  an  action  for  an  account  against  a  first  mortgagee,  who 
had   contracted,    under  his  power  of   sale,  to    sell    the  property    to 


•  Shepherd  v.  Beane,  2  Ch.  D.,  223  ;    46  L.  J.  (Ch.),  429 ;  2  Charley's 
Cases  (Court),  68;  24  W.  R.,  363. 
t   Warner  v.  Twining,  24  W.  R.,  636;  2  Charley's  Cases  (Court),  69. 
1  Fumeee  v.  Booth,  4  Ch.  D.,  686 ;  46  L.  J.  (Ch.),  112 ;  25  W.  R.,267. 
§  4  Ch.  D.  476  ;  46  L.  J.  (Ch.),  100 ;  26  W.  R.,  124. 
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one  Bedhead,  and  the  plaintiff  claimed  that  the  defendant  might  be   Order  XYIt, 
required  to  complete  the  ptmihase  and  obtain  payment  of  the  unpaid      Rnle  18. 

porchaae-money.    The  derendant  deliyered  a  defence  and  coimtercuum 

against  the  plaintiff  and  the  purchaser,  Bedhead,  claiming  spedfle 
performance  against  the  purchaser.  Bedhead,  and  that  the  plaintiff  might 
be  ordered  to  concur  in  the  conveyance.  On  the  purchaser,  Bedhead, 
applying  to  have  tho  counterclaim,  so  far  as  it  sought  relief  against  him, 
excluded,  on  the  ground  that  the  proceedings  were  misconceiyed,  as  they 
should  have  been  taken  against  him  under  these  Bules  as  a  thinl  party, 
yice-Chancellor  Hall  refused  the  application  with  costs. 

'*  A  copy  of  such  notice  shall  be  served  according  to  the  Bules  relating 
to  the  service  of  writs  of  summons."  This  lets  in  Order  XI.,  Bule  1 ; 
if,  therefore,  a  writ  of  summons  can  be  served  out  of  the  jurisdiction 
within  the  terms  of  that  Bulo,  so  can  a  copy  of  the  notice  to  a  third  party 
under  the  present  Kulc.* 

lu  the  case  of  Harry  v.  Davey,  the  defendants  appear  to  have  mixed 
up  the  present  Bule  very  strangely  with  Bule  1 3  of  this  Order,  supra,  apply- 
ing for,  and  obtaining  leave  under  the  present  Bule  (or  Bule  19,  it  does 
not  quite  appear  which^,  to  serve  third  parties  with  notice  of  motion  to 
add  them  as  parties  imder  Bule  13  !  The  leave  under  the  present  Bule 
(or  Bule  19)  was  g^vcnf ;  but  the  motion  under  Bule  13  was  refused.} 

In  In  £e  Coliie,  Ex  Parte  Smith^\  A  sold  and  delivered  goods  to  B, 
who,  before  payment,  became  bankrupt.  A  then  brought  an  action 
for  the  price  of  the  goods  against  C,  allegmg  that  B  had  brought  them  on 
account  of  C,  as  an  undisdoscd  principal.  The  defendant  C  served  the 
tmstee  in  bankruptcy  of  B  with  notice  under  these  Bules.  It  was  held 
by  the  Court  of  Appeal  that,  as  the  defendant  was  entitled  to  indemnity 
out  of  the  bankrupt's  estate  in  respect  of  the  contract,  the  Court  of 
Bankruptcy  had  no  jurisdiction  to  restrain  the  action. 

See,  as  to  the  right  of  the  third  party  who  receives  notice  under  this 
Bule,  to  g^vo  notice  to  a  fourth  party,  the  somewhat  conflicting  decisions 
in  Walker  v.  Balfour,^  and  Fotcler  v.  Knoop.^ 

Rule  19. 

When,  under  Rule  17  of  this  Order,  it  is  made  to 
appear  to  the  Court  or  a  Judge,  at  any  time  before  or 
at  the  trial,  that  a  question  in  the  action  should  be 
determined,  not  only  as  between  the  plaintiff  and  de- 
fendant, but  as  between  the  plaintiff  and  the  defendant 
and  any  other  person,  or  between  any  or  either  of  them. 


•  Benecke  v.  Frost,  1  Q.  B.  D.,  419;  45  L.  J.  (Q.  B.),  693;  34  L.  T., 
728  ;  24  W.  B.,  669. 

t  24  W.  B.,  616,  by  Bacon,  V.C. 

J  2  Ch.  D.,  721  ;  45  L.  J.  (Ch.),  697;  34  L.  T.,  842;  24  W.  B.,  676; 
by  Bacon,  V.C. 

§  2  CTi.  D.,  51;  45  L.  J.  (Bkcy.),  116;  34  L.  T.,  603 ;  24  W.  B., 
310.    See  the  decision  of  the  Court  of  Bankruptcy,  I  Charley's  Cases 

(Court),  71. 
g  26  W.  B.,  611.  IT  86  L.  T.,  219  ;  W.  N.,  1877,  p.  68. 
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Mtor  :^,  tiie  Court  or  a  Judge,  before  or  at  the  time  of  making 

'. —  the  order  for  having  such  question  determined^  shall 

direct  such  notice  to  be  given  by  the  plaintiff  at  such 
time  and  to  such  person,  and  in  such  manner  as  may  be 
thought  proper,  and,  if  made  at  the  trial,  the  Judge  may 
postpone  such  trial  as  he  may  think  fit. 

See  Rules  17  and  18  of  this  Order,  and  the  notes  thereto,  tupra. 

Rule  20. 

If  a  person  not  a  party  to  the  action,  who  is  served 
as  mentioned  in  Rule  18,  desires  to  dispute  the  plaintiff's 
claim  in  the  action  as  against  the  defendant  on  whose 
behalf  the  notice  has  been  given,  he  must  enter  an  appear- 
ance in  the  action  within  eight  days  from  the  service  of 
the  notice.  In  default  of  his  so  doing,  he  shall  be  deemed 
to  admit  the  validity  of  the  judgment  obtained  against 
such  defendant,  whether  obtained  by  consent  or  otherwise. 
Provided  always,  that  a  person  so  served  and  failing  to 
appear  within  the  said  period  of  eight  days,  may  apply  to 
the  Court  or  a  Judge  for  leave  to  appear,  and  such  leave 
may  be  given  upon  such  terms,  if  any,  as  the  Court  or  a 
Judge  shall  think  fit. 

See  Rule  18  of  this  Order,  supra. 

*'  Within  eight  days."  **  If  the  number  of  days  allowed  for  appear- 
ances  under  Order  Al.,  Rule  4,  be  more  than  eight,"  the  present  "  Rule 
must  bo  taken  to  be  so  far  modified  that  an  appearance  within  the  time 
limited,"  under  Order  XI.,  Rule  4,  "  though  more  than  eight  days,  would 
be  sufficient/'  Per  Jessol,  M.R.,  in  2'he  Swansea  Shipping  Company  v. 
JHiiican.* 

Rule  21. 

If  a  person  not  a  party  to  the  action,  served  under 
these  Rules,  appears  pursuant  to  the  notice,  the  party 
giving  the  notice  may  apply  to  the  Court  or  a  Judge  for 
directions  as  to  the  mode  of  having  the  question  in  the 
action  determined ;  and  the  Court  or  Judge,  upon  the 
hearing  of  such  application,  may,  if  it  shall  appear  desir- 

•  1  Q.  B.  D.,  644 ;  46  L.  J.  (Q.  B.),  638 ;  34  L.  T.,  682 ;  24  W.  R.,  208. 
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able  so  to  do,  give  the  person  so  served  liberty  to  defend  CMftr  XVL« 

the  action  upon  such  terms  as  shall  seem  just,  and  may 

direct  such  pleadings  to  be  delivered,  or  such  amendments 
in  any  pleadings  to  be  made,  and  generally  may  direct 
such  proceedings  to  be  taken,  and  give  such  directions,  as 
to  the  Court  or  a  Judge  shall  appear  proper  for  having 
the  question  most  conveniently  determined,  and  as  to  the 
mode  and  extent  in  or  to  which  the  person  so  served  shall 
be  bound  or  made  liable  by  the  decision  of  the  question, 

**  Served  under  these  Rules,**  i.e.  under  Rules  17,  18,  19  and  20  of  this 
(Jixior,  impra. 

In  jin  action  by  the  intending  purchaser  against  the  auctioneer  for  the 
deposit  money,  the  vendor,  who  appeared  as  a  third  party,  was  ordered 
l>y  Huddleston,  B.,  at  chambers,  on  an  application  by  the  original 
defendant  for  directions  under  this  Rule,  to  plead  to  the  statement  of 
claim  as  it  stood,  and  to  deliver  his  statement  of  defence  and  counter- 
rjaiin,  if  any,  to  the  plaintill"  and  the  original  defendant,  tho  plaintiff  to 
have  lofive  to  reply  and  the  original  defendant  to  have  leave  to  amend  his 
ilctcnce,  if  necessary,  williin  six  days.* 

Un  an  application  by  the  defendants  for  directions  as  to  future  pro- 
<eedings,  in  an  action  by  the  holders  of  a  bill  of  exchange  against  them 
as  acceptors,  in  which  tho  drawer  had  appeared  as  the  third  party,  after 
notice  that  the  defendants  claimed  indemnity  from  him  for  partial  failure 
uf  tho  consideration,  the  defendants  were  directed  to  pay  the  amount  of  the 
bill,  less  the  amooiit  of  the  alleged  failure,  the  drawer  to  pay  the  latter 
amount,  and  then  to  be  substituted  for  the  holders,  as  plaintitF.f 

"As  to  the  extent  to  which  the  person  fo  served  hhall  bo  bound  or 
made  liable."  These  words,  as  was  pointed  out  by  Mellish,  L.J.,  and 
JJenman,  J.,  in  the  case  of  Benecke  v.  Frost ^X  afford  a  very  important 
protection  to  the  third  party  who  receive*  notice  under  Rules  17  and  18 
uf  this  Order.  In  the  case  of  Bcnecke  v.  Frost ^X  already  noticed  under 
Rule  17  of  this  Order,  6upr<iy  the  following  order  was  made: — **It  is 
ordered  that  l^Iessieurs  Thew  and  Co.  (one  oi  the  principals)  Le  at  iibcrty 
to  appear  by  Coimsel  and  d(;fend  this  action,  as  they  iiuiy  be  advised,  «o 
far  as  regards  the  quality  of  the  shellacy  but  upon  no  other  question ;  and 
that  they  be  bound  by  the  finding  of  tlio  jury  upon  that  question.''}  Tho 
costs  to  be  ultimately  paid  to  and  by  the  two  princii>als  respectively,  and 
tho  costs  incurred  by  the  plaintiffs  in  appearing  to  tho  motion  for  directions, 
were  reserved  for  tho  decision  of  the  Judge  after  tho  trial,  subject  to 
appeal  to  the  Court ;  but  the  costs  occasioned  by  the  motion  of  Messieurs 
Thew  and  Co.  to  set  aside  tho  notice  were  ordered  to  bo  tho  defendants*  in 
any  event  as  between  them  and  Messieurs  lliow  and  Co. 

♦  Tebba  v.  Zetrisy  Kemp  and  Green,  1  Charley's  Cases  (Chambers),  66. 
t  The  National  Frovineial  Bank  of  Englnnd  v.    The  Bradly  Bridge 
Charcoal y  Jroti  and  Foundry  Company y  2  Charley's  Cases  (Chambers),  30. 
J  1  Q.  B.  D.,419;  45  L.  J.  ^a.B.),  693 ;  34L.T.,72S;  24\V.1<.,  669. 

L Messrs.  Bea  and  Co. ,  the  other  principals,  had  consented,  previously, 
)  bound  by  tho  iinding  of  the  jury  upon  that  question,    bee,  al&o,  the 
order  made  in  Norm  v.  Beazley  under  this  Rule,  36  L.  T.,  409. 
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f^.^yP"  ORDER  xvn. 

"  JOINDEB  OP   CAUSES  OP  ACTION. 

Euleh 

Subject  to  the  following  Bules,  the  plaintiff 
the  same  action  and  in  the  same  statement  of  daim 
causes  of  action^  but  if  it  appear  to  the  Court  or  a 
that  any  such  causes  of  action  cannot  be  conTeuiaifl] 
or  disposed  of  together,  the  Court  or  Judge  may 
separate  trials  of  any  of  such  causes  of  action  to  be! 
may  make  such  other  order  as  may  be  necessary  or  i 
for  the  separate  disposal  thereof. 

This  Rulo  is  a  re-enactment  of  Bole  22  of  the  Principal  Act,  tfai^ 
**  subject  to  the  following  Rules,*'  being  subetitatedattlie 
of  the  Rule,  for  **  subject  to  any  Rules  of  Court." 

The  Rule  is  taken  from  s.  41  of  the  Common  Law  Frooedim. 
which,  like  the  present  Rule,  is  permissive  only,  not  compnlfaiT. 
re-enacting  substantially,  however,  the  provisions  of  the  41iit  secwal 
Rule,  the  legislature  has  taken  care  to  omit  two  important  qn 
contained  in  that  section,  viz.: — that  the  causes  of  action, 
joined,  must  be  "  against  the  same  parties  and  in  the  same  riglkta' 

The  latter  part  of  this  Rule,  liko  Rules  8  and  9  of  this  (Mr, 
is  intended  to  provide  a  remedy  against  the  evils  of  mult  if trit 
pleading.f 

Bule  2. 

No  cause  of  action  shall,  unless  by  leave  of  the 
or  a  Judge,  be  joined  with  an  action  for  the 
of  land,   except  claims  in  respect   of  mesne  piofiii^ 
arrears  of  rent  in  respect  of  the  premises  claimed,  (V I 
part  thereof,   and  damages  for  breach  of  any 
xmdei  which  the  same  or  any  part  thereof  are  held. 

By  section  41  of  the  Common  Law  Procedure  Act,  1862,  it  in 
provided  that  the  permiasion  thereby  given  to  join  several  canaeti 
shall  not  extend  to  replevin  or  to  ejectment.   The  exception  is  to  i 
would  scorn  to  be  repealed  by  this  Rule. 

**  Claims  in  respoct  of  mesne  profits."    The  claimant  in  qeciB*'*^ 

♦  The  wide  field  opened  up  for  plaintiffs  by  Order  XVI.,  wedfc' 
itself,  be  sufficient  to  account  for  this  omission.  ^ 

t  Per  Bagji^allav,  L.J.,  in  Cox  v.  Barker,  Barltr  v.  Cter,  l^» 
369;  35  L.  T.,  622,  686.  See,  also,  ChildT.  Sttnning,  86  L.T.,4llp 
W.  R.,  619;  12  N.  C,  82. 
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iiiider  s.  214  of  the  Common  Law  Procedure  Act,  1852,  after  proof  of  his  OrdtrXVIL, 
right  to  recover  possession  of  the  premises  mentioned  in  the  writ  in  eject-       B11I0  8* 

ment,  go  into  evidence  of  mesne  profits,  whether  the  defendants  appear 

on  the  trial  of  ejectment  or  not.  Under  that  enactment  it  is  unnecessary  to 
state  anything,  either  in  the  writ  or  issue,  in  order  to  entitle  the  plaintiff 
in  ejectment  to  recover  mesne  profits.* 

It  is  to  he  observed  that  the  causes  of  action,  which  may  now  for  the 
ftrst  time  he  joined  with  ejectment  in  relation  to  arrears  of  rent  and 
damages  for  breach  of  contract,  must  relate  to  the  same  premieee  as  those^ 
the  possession  of  which  is  sought  to  be  recovered. 

Leave  was  given  to  the  Masters  of  the  Bench  of  Gray^s  Inn,  under  the 
present  Kulo,  in  the  celebrated  case  of  Manitty  v.  Kenealy^f  to  join  with 
nn  action  for  the  recovery  of  a  set  of  chambers  in  Gray's  Inn,  of  which 
Dr.  Kenealy  had  been  a  trustee,  a  claim  for  an  order  to  the  defendant  to 
<>xecute  a  conveyance  of  the  property  to  new  trustees. 

Sir  George  Jessel,  M.R.,  in  Cook  v.  EnchmarchyX  ga't^e  leave,  under  the 
present  Rule,  to  join  with  an  action  for  the  recovery  of  land  (1)  a  claim  for 
an  injunction  to  restrain  one  of  the  defendants  from  receiving  the  rents 
and  profits  of  the  same  land;  (2)  for  the  appointment  of  a  receiver  of 
the  rents  and  profits  of  the  same  land ;  and  (3)  for  the  delivery  up  and 
cancellation  of  a  deed  imder  which  the  dofenaant  previously  mentioned 
claimed  to  bo  entitled  to  the  same  land. 

In  a  subsequent  case,§  Sir  George  Jessel,  M.R.,  while  granting  leave, 
under  the  present  Rule,  to  join  with  an  action  for  the  recovery  of  land  a 
claim  for  a  receiver  of  the  rents  and  profits  of  the  same  land,  intimated  a 
doubt  as  to  the  necessity  of  obtaining  leave  for  such  a  joinder  of  causes  of 
action. 

Leave  was  given  by  Vice-chancellor  Hall,  under  the  present 
Rule,  to  join  an  action  to  administer  the  personal  estate  of  a 
testator  with  an  action  to  establish  title  to  part  of  the  testator's  real 
estate ;  the  real  and  personal  estate  being  comprised  in  the  same  gift  over 
in  a  will.ll  In  this  case  the  yice-Chancellor  decided  that  an  action  to 
establish  title  to  land  was  *'  an  action  for  the  recovery  of  land,"  within 
the  meaning  of  the  present  Rule,  although  sepaxate  forms  of  indorsement 
«>f  claim  are  given  for  those  actions  respectively  in  Appendix  (A), 
Part  II.,  Section  4. 

JFhetstone  v.  Detcis  was  cited  as  an  authority  by  Counsel  arguendo  in  the 
case  of  Kitehing  v.  Kitehing^  in  which  Sir  George  Jessel,  M.R.,  gave 
leave  to  join,  under  this  Rule,  with  an  action  by  the  heir-at-law,  who 
was  also  one  of  the  next-of-kin,  for  the  recovery  of  the  land  of  an  intestate 
from  the  a4ministratrix  who  had  entered  into  possession  of  the  land,  a 
claim  for  the  administration  of  the  intestate's  personal  estate. 

Sir  George  Jessel,  M.R.,  has  decided  that  a  foreclosure  action  is  not 
nn  action  for  the  recovery  of  land  within  the  meaning  of  this  Rule. 
Leave  is,  therefore,  unnecessary,  to  join  a  claim  for  the  administration 
of  the  trusts  of  a  mortgage-deed  with  an  action  for  tho  foreclosure  of  the 
mortgage.  ♦♦ 


•  8mUh  V.  Tett,  23  L.  J.  (Ex.),  93 ;  9  Ex.,  807.  t  24  W,  R.,  918. 

X  2  Ch.  D.,  Ill ;  46  L.  J,  (Ch.),  504 ;  24  W.  R.,  298. 
$  Allen  V.  Kennet,  24  W.  R.,  845. 

{|   WheUtone  v.  Dewii,  1  Ch.  D.,  99;  45  L.   J.  (Ch.),49;  83  L.  T., 
501 ;  24  W.  R.,  93;  1  Charley's  Cases  (Court),  92. 
%  24  W.  R.,  901 ;  W.  N.,  1876,  p.  225;  11  N.  C,  156. 
*P  TtnoeU  t.  The  8laU  Chmpm^^  3  Ch.  D.»  929. 
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-Bttfe  3. 

Claims  by  a  trustee  in  bankruptcy,  as  such,  shall  not, 
unless  by  leave  of  the  Court  or  a  Judge,  be  joined  with 
any  claim  by  him  in  any  other  capacity. 

The  words  **  provided  the  claims  are  in  the  same  lights/'  which  occur 
in  8.  41  of  the  Common  Law  Procedure  Act,  1852,  being  omitted  in  Rule 
1  of  this  Order,  it  becomes  necessary  to  specify  the  cases  in  which  cauaeR* 
of  action  accruing  in  different  rights  cannot  be  joined,  and  the  present 
Rule  specifies  one  of  thoin. 

It  is  not  necessary  for  a  trustee  in  bankruptcy  to  describe  himself  b» 
such  in  the  writ  of  summons,  when  suing  in  that  capacity.  By  Rule  6  of 
Trinity  Term,  1853,  in  actions  by  assignees  in  bankruptcy,  the  character, 
in  which  they  are  stated  in  the  record  to  sue  or  be  sued,  is  not  to  be  con- 
sldierdd  as  in  issue,  unless  specially  denied. 

Hule  4. 

Claims  by  or  against  husband  and  wife  may  be  joined 
with  claims  by  or  agaiiist  either  of  them  separately. 

This  Rule  is  in  accordance  with  Rtile  1  of  this  Order— claims  in  diJhreHt 
rights  may  be  joined. 

See  as  to  actions  by  married  women  without  their  husbands  or  next 
friends,  Order  XVI.,  Rule  8,  supra. 

This  enactment  is  an  extension  of  the  principle  contained  in  section  40 
of  the  Common  Law  Procedure  Act,  1862 : — "  In  any  action  brought  by  a 
man  and  his  wife  for  injury  dorte  to  the  wife  in  respect  of  which  she  is 
necessarily  joined  as  co-plaintiff,  it  shall  be  lawful  for  the  husband  to  add 
thereto  claims  in  his  own  right."  As  pointed  out  by  Mr.  Day,*  counts 
for  goods  sold  and  delivered,  and  money  lent  by  the  husband,  might  be 
joined  under  the  latter  enactment  to  the  joint  cause  of  action  in  respect 
of  injury  done  to  the  wife,  the  terms  of  it  are  so  wide. 

Bule  5. 

Claims  by  or  against  an  executor  or  administrator,  as 
sudi,  may  be  joined  with  claims  by  or  against  Jiim  per- 
sonally ;  provided  the  last-mentioned  daims  are  alleged  to 
arise  with  reference  to  the  estate  in  respect  of  which  the 
plaintiff  or  defendant  sues,  or  is  sued,  as  executor  or  ad- 
ministrator. 

This  Rule  introduces  an  important  alteration  in  the  law.  It  was 
expressly  laid  downf  that  it  is  not  competent  to  a  plaintiff  to  join  in  the 
same  action  claims  by  him  personallp  with  claims  by  him  as  an  4Jteeuior 
pf  adminittraifr, 

*  Common  Law  Frocedure  Acti,  p.  79. 

t  2  Wmi.  Saimden,  117,  f.  (3) ;  2 Wm.  Szon.,  €th  ada,  p.  1729. - 
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In  suing  an  executor  or  adnunistrator,  it  frequently  becomes  a  question  OrdtrZTII., 

whether  he  should  be  sued  as  legal  personal  representative  or  personally ;       Bnle  5. 

and  the  minds  of  the  framers  of  this  Rule  were  directed  to  Aahhy  v.  

Aahbyy*  and  cases  of  the  same  olass^f  where  the  executor  or  administrator 
has  been  dealing  with  the  assets  or  making  contractSj  in  the  course  of 
the  administration,  properly  and  fairly  in  his  character  of  executor  or 
administrator,  and  then  it  becomes  a  question  whether,  the  contracts 
having  been  entered  into  by  him  personally,  he  should  be  sued  in  his 
character  of  a  legal  personal  representative,  or  in  his  personal  character, 
being  left  afterwards  to  getpayment,  if  ho  could,  out  of  the  assets,  in  a 
course  of  administration.  The  object  of  the  present  Rule  is  to  get  over 
such  difficulties,  t 

Rule  6. 

Claims  by  plaintifiTs  jointly  may  be  joined  with  claims 
by  them  or  any  of  them  separately  against  the  same 
defendant. 

One  of  the  qualifications — "  against  the  same  defendant " — mentioned 
in  soction  41  of  the  Common  Law  Procedure  Act,  1862,  is  introduced  in 
this  case. 

See  Order  XVI.,  Rule  1,  supra. 

Rule  7. 

The  last  three  preceding  Hules  shall  be  subject  to 
Rule  1  of  this  Order,  and  to  the  Rules  hereinafter 
contained. 

This  is  rather  an  extraordinary  Rule.  Rule  1  is  stated  to  be  "  subject  to 
the  following  Rules,"  which  include  the  "  three  preceding  Rules  "  referred 
to  in  the  present  Rule,  while  **  the  three  ptreceding  Rules  "  are  declared 
by  the  present  Rule  to  be  **  subject  to  Rule  1 !  *'  The  meaning  probably 
of  "  subject  to  Rule  1 "  is,  that  &  Court,  or  a  Judge  may,  in  any  of  tibo 
three  last  cases,  "  order  separate  trials"  (see  Rule  1) — an  interpretation 
which  is  confirmed  by  the- words,  "  subject  to  the  Rules  hereinafter  con- 
tained," these  Rules  setting  out  tjxe  wodtts  operandi  by  which  the  defend- 
ant may  counteract  the  effect  of  the  prindples  laid  down  in  Rules  4,  5, 
and  9.    (See  a  similar  see-saw,  Order  XXXYI.,  Rules  3,  4,  and  6.) 

Rule  a 

Any  defendant  allying  that  the  plaintiff  has  waited 
in  the  same  action  several  causes  of  action  which  cannot  be 
oonveniently  disposed  of  in  one  action,  may  at  any  time 

•  7  B>  &  G.  444. 

t  B,g.,  Vmrhaa  v.  jRwA«»,  Ii.  &.,  7  Ch.,  1^. 
.     1  Per  BUI,  y.CL»  in  F^dwieh  t,  S^t  9  C%.  D^  7M;  4^  L<  Jf.  <Ch.), 
'%66\  54W.R.,7i8.  '{      '% 
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^aSi^  1^**  apply  to  the  Court  or  a  Judge  for  an  order  confining  the 

action  to  such  of  the  causes  of  action  as  may  be  con- 

yeniently  disposed  of  in  one  proceeding. 

This  and  tho  next  Rule  supply  the  modut  operandi  for  working  out  the 
proviso  attached  to  Bule  1,  "  hut  if  it  appear  to  tho  Court  or  a  Judge  that 
ixnj  such  causes  of  action  cannot  he  conveniently  tried  or  disposed  of 
together,  the  Court  or  Judge  may  order  separate  triids  of  any  such  causes 
of  action  to  he  had,  or  may  make  any  such  other  order  asmay  he  necessaiy' 
or  expedient  for  the  separate  disposal  thereof." 

lliis  proviso  to  Bute  1  and  the  present  Rule  and  Rule  9  are  all 
intended  to  provide  a  remedy  ag^ainst  multifariotuness  in  pleading.* 

In  Hall  V.  The  Old  Talargoloch  Lead  Mining  Company^  Zimited^f  which 
was  an  action  hrought  hy  a  shareholder  against  an  insolvent  Company, 
that  was  hoing  voluntarily  wound  up,  and  also  against  the  directors  of 
the  company,  for  issuing  a  fraudulent  prospectus,  and  claiming  to  he 
relieved  from  all  further  liahility  in  respect  of  his  shares.  Vice-Chan- 
cellor  Hall  refused  an  application,  ostensihly  under  the  present  Rule,  on 
l>ehalf  of  the  liquidator  of  the  company,  to  confine  the  action  to  one 
against  the  directors  alone.  His  lordship  characterized  the  motion  as  **  an 
experiment,*'  which  must  he  visited  witn  costs. 

Bule  9. 

If,  on  the  hearing  of  such  application  as  in  the  last 
preceding  Bule  mentioned,  it  shall  appear  to  the  Court  or 
a  Judge  that  the  causes  of  action  are  such  as  cannot  all  be 
conveniently  disposed  of  in  one  action,  the  Court  or  a 
Judge  may  order  any  of  such  causes  of  action  to  be  ex- 
cluded, and  may  direct  the  statement  of  claim,  or,  if  no 
statement  of  claim  has  been  delivered,  the  copy  of  the  writ 
of  summons,t  and  the  indorsement  of  claim  on  the  writ  of 
summons,  to  be  amended  accordingly,  and  may  make  such 
order  as  to  costs  as  may  be  just. 

See  the  note  to  Rule  8  of  this  Order,  supra, 

ORDER  XVIII. 

ACTIONS  BT  AND  AGAINST  LUNATICS   AND  PERSONS    OF 

UNSOITND   MIND. 

In  all  cases  in  which  lunatics  and  persons  of  unsound 


*  Per  Baggallay,  L.  J.,  in  Coxy,  Barker^  Barker  r.  Cox.  3  Gh.  D., 
$69;  35  I^.  T.,  622,  686. 
t  46  L.  J.  (Oh.),  77fef ;  U  l.  T.,  901.  X  S«e  p^der  23(1.,  Bok  4. 
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mind  not  so  found  by  inquisition  might  respectively  before  Order  XVin. 
the  passing  of  the  Act  have  sued  as  plaintiffs  or  would 
have  been  liable  to  be  sued  as  defendants  in  any  action  or 
suit,  they  may  respectively  sue  as  plaintiflFs  in  any  action 
by  their  committee  or  next  friend  in  manner  practised  in 
the  Court  of  Chancery  before  the  passing  of  the  said  Act, 
and  may  in  like  manner  defend  any  action  by  their  com- 
mittees or  guardians  appointed  for  that  purpose. 

Ah  to  service  of  the  writ  of  summons,  in  the  case  of  lunatics  and  per- 
sons of  unsound  mind,  not  so  found  by  inquisition,  sec  Order  IX.,  £ule  5, 
Hupra,  and  the  note  thereto. 

As  to  the  appointment  of  a  guardian  ad  litem,  in  the  case  of  persons  of 
unsound  mind,  not  80  found  by  inquisition,  see  Order  XIII.,  liulo  1, 
ittipra. 

This  Order  placi^s  lunatics  and  persons  of  unsound  mind,  not  so  found 
by  inquisition,  on  the  same  footing,  mutatis  mutandisy  as  that  on  which 
infants  are  placed,  with  respect  to  suing  and  being  sued,  under  Order 
XVI.,  Rule  8,  supra. 

Suits  on  behalf  of  a  lunatic  were  usually  instituted,  in  the  Court  of 
Chancer>',  in  the  name  of  the  lunatic ;  but  as  ho  was  a  person  incapable  at 
law  of  taking  any  steps  on  his  own  account,  ho  sued  by  the  committee  of 
his  estate,  if  any,  or  if  none,  by  his  next  friend,  who  was  responsible  for  the 
c-onduct  of  the  suit.  The  committee  or  next  friend  must  have  been  joined 
iis  a  co-plaintiff  or  a  defendant.  Where  the  committee  of  a  lunatic  filed  a 
Bill  on  behalf  of  the  lunatic,  without  joining  himself  as  co-plaintiff,  the 
ease  was  directed  to  stand  over,  with  liberty  to  amend,  by  making  tho 
I'ommittee  co-plaintiff.* 

If  the  person  exhibiting  a  Bill  appeared  upon  the  face  of  it  to  be  a 
lunatic,  and  no  next  fri«-nd  or  committee  w^as  named  in  the  Bill,  tho 
defendant  might  demur;!  hut  if  the  incapacity  did  not  appear  on  the 
face  of  the  Bill,  the  defendant  must  have  taken  advantage  of  it  by  plea. 

A  committee  previously  to  instituting  an  action  on  behalf  of  the  lunatic^, 
should  obtain  the  sanction  of  tho  Lord  Chancellor  or  of  one  of  the  Lords- 
Justices.  {  In  order  to  obtain  such  sanction  a  state  of  facts  showing  the- 
propriety  of  the  suit  should  bo  laid  before  the  Master  in  Lunacy,  and  a. 
report  obtained  from  him  approving  of  the  suit,  which  report  must  bo 
confirmed  by  the  Lord  Chancellor  or  by  tho  Lord  Justice. 

Persons  of  unsound  mind,  not  so  foimd  by  inquisition,  wore  permitted  to 
sue  by  their  next  friend  ;  and  it  seems  that  if  a  bill  had  been  filed  in  tho 
name  of  a  plaintiff  who,  at  the  time  of  filing  it  was  in  a  state  of  mental 
incapacity,  it  ought,  on  motion,  be  taken  off  the  file.} 

•   Woolfreys  v.  TFooifrcf/s,  Rolls,  Feb.  7,  1824.  t  Mitf.,  163. 

%  See  8.  7  of  the  present  Act,  and  the  note  thereto,  supra.  Since  that 
section  was  passed,  the  lamented  death  has  occurred  of  Ix)rd  Justice 
Hellish.  The  Queen,  by  her  sign  manual,  has  authorified  all  the  Lords 
Justices  of  the  Court  of  Appeal  by  name  to  exercise  tho  jurisdiction  in 
Lunacy. 

}   Wariualy  v.  Wariualy^  Jac,  377 ;  Blake  v.  Smith,  Younge,  696« 

•til 
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Ordor  TVTTf,      A  lanatic  might  have  been  made  a  defendant  to  a  suit,  but  he  must  have 

defended  by  the  committee  of  his  estate,  who,  as  well  as  the  lunatic,  was  a 

necessary  party  to  the  suit.  No  order  was  required  to  enable  the  com- 
mittee to  defend ;  but  the  committee  must  have  obtained  the  sanction  of 
the  Lord  Chancellor,  or  of  the  Lords  Justices,  before  defending,  in  the? 
same  manner,  as  before  instituting  a  suit.  Usually,  the  lunatic  and  hin 
committee  made  a  joint  defence  to  the  suit ;  but  if  it  happened  that  u 
lunatic  had  no  committee,  or  the  committee  was  plaintiff,  or  had  an  adverse^ 
interest,  an  order  had  to  be  obtained,  on  motion  of  course,  or  on  petition  of 
course  at  the  RoIU,  supported  by  affidavit,  appointing  a  guardian  ti» 
defend  the  suit.* 

Persons  of  imsound  mind,  not  so  found  by  inquisition,  defended  by 
•guardian,  who  was  appointed  on  an  application  by  motion  of  course,  or  on 
petition  of  course  in  the  Rolls,  in  the  name  of  the  person  of  unsound  mind. 
'The  application  must  have  been  supported  by  affida^'its  proving  the  mental 
incapacity  of  the  defendant,t  the  fitness  of  the  proposed  giiardian,  and 
that  he  had  no  adverse  interest.  J 

An  appearance  was  entered  on  the  defendant's  behalf,  and  an  order 
obtained  for  a  pfuardian.  If  such  order  was  not  obtained,  the  pUdntiff 
must  have  applied  for  an  order  by  motion,  notice  of  which  had  to  bo  served 
pursuant  to  Order  VII.,  Rule  3,  of  the  Consolidated  Orders.  It  was  usual 
to  appoint  the  solicitor  to  the  Suitors'  Fee  Fimd  to  be  the  guardian. 

The  Chnncery  Division  has  jurisdiction  to  give  directions  as  to  the* 
guardianship  and  maintenance  of  a  person  of  unsound  mind,  not  so  found 
by  inquisition.  It  will  not,  however,  exercise  this  jurisdiction,  unless 
the  property  is  small,  and  proceedings  in  lunacy  are  not  intended  to  bo 
taken.  § 

ORDER  XIX. 

PLEADING    GENERALLY. 

Hide  1. 

The  following  Rules  of  pleading  shall  be  substituted 
for  those  heretofore  used  in  the  High  Court  of  Chancery 
and  in  the  Courts  of  Common  Law,  Admiralty,  and 
Probate. 

This  Rule  is  a  re-enactment  of  the  first  part  of  Rule  18  of  the  Principal 

Act. 

No  mention,  it  will  be  perceived,  is  made  of  the  Court  for  Divorce  and 
Matrimonial  Causes ;  by  Order  LXII.,  infra,  it  is  provided  that  **  nothing 
in  these  Rules  shall  aflfect  the  Practice  of  Procedure"  in  that  Court. 

See  8.  100  of  the  Principal  Act,  supraj  for  the  definition  of  **  pleading.** 


♦  Mitf.,  104 ;  Snell  v.  JTi/atj  1  Dick.,  287  ;  Lady  Hartland  v.  AtcKerley, 
7  Beav.,  63 ;  Watts  v.  Mckenzie,  3  M.  and  G.,  363. 

t  Simmone  v.  Batet,  20  L.  J.,  270.     X  Piddoeke  v.  Smith,  9  Hare,  396. 

\  Vaney,  Taw*,  2  Ch.  D.,  124;  46  L.  J.  (Ch.),  381;   34   L.T.,  618 
24  W.  R.,  602, 
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Rule  9  Osdar  ZfiL, 

Unless  the  defendant  in  an  action  at  the  time  of  his 

«^pearance  shall  state  that  he  does  not  require  the  delivery 
•of  a  statement  of  complaint,*  the  plaintiff  shall  within  such 
time  and  in  such  manner  as  hereinafter  prescribed,  deliver 
to  the  defendant  after  his  appearance  a  statement  of  his 
<5omplaint  and  of  the  relief  or  remedy  to  which  he  claims 
to  be  entitled.  The  defendant  shall  within  such  time  and 
in  such  manner  as  hereinafter  prescribed  deliver  to  the 
plaintiff  a  statement  of  his  defence,  set-off,  or  counter- 
claim (if  any),  and  the  plaintiff  shall  in  like  manner 
deliver  a  statement  of  his  reply  (if  any)  to  such  defence, 
set-off,  or  counterclaim.  Such  statements  shall  be  as  brief 
as  the  nature  of  the  case  will  admit,  and  the  Court  in 
adjusting  the  costs  of  the  action  shall  inquire,  at  the  Instance 
of  any  party,  into  any  unnecessary  prolixity,  and  order  the 
costs  occasioned  by  such  prolixity  to  be  borne  by  the  party 
chargeable  with  the  same. 

This  Rule  is  a  re-enactment  of  tho  second  part  of  Rule  18  of  tho 
Principal  Act,  "in  such  manner  as  hereinafter  prescribed,"  being  sub- 
stituted for  **  in  such  manner  as  shaU  bo  prescribed  by  Rules  of  Court." 

Tho  form  of  Memorandum  of  Appearance  f^iven  in  Appendix  (A), 
Part  I.,  No.  C,  contains  the  following  intimation  at  the  end  of  it: — 
**  The  said  defendant  requires  {or  does  not  require)  a  statement  of  coqiplaint 
to  be  filed  and  delivered." 

•*  Within  such  time  and  in  such  manner  as  hereinafter  proscribed," 
namely,  in  Orders  XXI.  and  XXII.,  infra. 

"Set-off"  or  "counterclaim."  See  Rule  3  of  this  Order,  tw/ra,  and 
s,  24,  subs.  (3)  of  the  Principal  Act.  supra.  Tho  counterclaim  must  state 
the  facts  on  which  the  defendant  relies,  thoy  cannot  be  inferred  from  the 
statement  of  claim.     HoUoway  v.  York^-f  Crowe  v.  Bamieot.X 

By  Order  II. ,  Rule  2,  supra ^  tho  use  of  prolix  writs  and  indorsoments  of 
claim  is  to  be  visited  with  costs,  in  the  same  manner  as  prolix  stntemonts 
of  claim  and  of  defence,  reply,  set-off,  and  counterclaim,  under  this  Rule. 
The  Judicature  Commission}  adduced  prolixity  as  the  cardinal  sin  of 
Chancery  pleadings : — **  Equity  pleadings  commonly  take  the  form  of  a 
prolix  narrative  of  the  fa(;ts  relied  upon  by  tho  party,  with  copies  of 
extracts  of  deeds,  correspondence  and  other  documents  and  other  particu- 
lars of  evidence  set  forth  at  needless  lengtlL"  By  the  Rules  of  the 
Supreme  Court  (Costs) ,(|  "  the  Court  or  the  Judge  may,  at  tho  hearing  of 

♦  See  Hooper  v.  Gileij  I  Charley's  Cases  (Chambers),  68. 

t  26  W.  R.,  627 ;  W.N.,  1877,  p.  112.  t  "^.N-,  1877,  p.  178. 

§  First  Report,  p.  11.  |j  General  Provisions,  sect.  18. 
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Ord«r  XDC,    any  cause  or  matter,  or  upon  any  application  or  procedure  in  any  cause 
Bvl«  2,       or  matter  in  Court  or  at  chambers,  and  whether  the  same  is  objected  to 

- ~  or  not,  direct  the  costs  of  any  pleadings,  or  any  part  thereof,  which 

contains  unnecessary  matter  or  is  of  unnecesaary  /^^M,  to  be  disallowed,  or 
may  direct  the  taxing  master  to  look  into  the  same,  and  to  disallow  the 
same,  and  in  any  case  where  such  question  shall  not  have  been  raised  before 
and  dealt  with  by  the  Court  or  Judge,  the  taxing  officer  may  look  into 
the  same  for  the  purpose  aforesaid,  and  thereupon  the  same  consequences 
shall  ensue  as  if  he  had  been  specially  directed  to  do  so."*  See,  also,  Rule 
24  of  this  Order,  infra. 

In  the  case  of  Bull  v.  The  West  London  School  District  Board,  which 
was  commenced  under  the  old  procedure,  John  Balstone  and  Josiah  Hunt 
were  made  defendants,  merely  for  the  purpose  of  obtaining  discovery  from 
them.  No  case  was  made  against  them,  and  no  decree  was  asked  for 
against  them.  Balstone  and  Hunt,  although  they  were  partners  in  busi- 
ness, when  they  were  made  parties,  and  when  they  put  in  their  answers, 
appeared  by  separate  solicitors  and  put  in  separate  answers.  Prior  to  the 
hearing  they  dissolved  partnership.  At  the  hearing  they  appeared  by 
separate  Counsel.  Malins,  V.C. ,  held  that  they  were  not  justified  in 
appearing  by  separate  solicitors  and  putting  in  separate  answers,  and  that 
they  could,  therefore,  only  have  one  set  of  costs,  which  must  be  paid  by  the 
plamtiffs  up  to  the  hearing.  His  Lordship  considered  that  they  were  not 
necessary  parties  to  the  suit,  but  he  refused  an  application  to  dismiss  them 
at  that  stage  of  the  proceedings,  as  further  discovery  was  required  of  them 
by  the  plaintiffs. t 

**A  statement  of  his  reply."  A  plaintiff  may  reply  specially,  by  way 
of  confession  and  avoidance,  and  may  also  join  issue,  generally,  at  the 
same  time.     See  Form  4,  Appendix  (C),  and  Hall  v.  £ve.i 

Bule  3. 
A  defendant  in  an  action  may  set-off,  or  set  up  by  way 
of  counterclaim,  against  the  claims  of  the  plaintiff,  any 
right'  or  claim,  whether  such  set-off  or  counterclaim  sound 
in  damages  or  not,  and  such  set-off  or  counterclaim  shall 
have  the  same  effect  as  a  statement  of  claim  in  a  cross 
action,§  so  as  to  enable  the  Court  to  pronoimce  a  final 
judgment  in  the  same  action,  both  on  the  original  and  on  the 
cross  claim.  But  the  Court  or  a  judge  may,  on  the  appli- 
cation of  the  plaintiff  before  trial,  if  in  the  opinion  of  the 

•  See  Chancery  Order  XI.,  Rules  9  &  10,  and  lie  Furington,  33  Beav.,341 . 

t  Bull  V.  The  West  London  School  Board,  W.  N.,  1876,  p.  209;  34  T.,674. 
See  Marsh  v.  The  Mayor  of  Bontefract,  1  Charley's  Cases  (Chambers),  66* 

X  4.  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  146 ;  35  L.  T.,  735,  926 ;  25  \V.  R.,  177. 
But  see  Earp  v.  Henderson,  3  Ch.  D.,  254;  45  L.  J.  (Ch.),  738;  34 
li.  T.,  844 ;  and  The  London  and  St.  Katherine  Bocks  Company  v.  The 
Metropolitan  Bailway  Company,  35  L.  T.,  733 ;  W.  N.,  1876>  p.  272. 

}  As  to  the  meaning  of  this,  see  Holloway  v.  York,  25  W.  R.,  627; 
W.  N.,  1877,  p.  112,  and  Aitken  v.  Bunbar,  46  L.  J.  (Ch.),  482* 
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Court  as  Judge  such  set-off  or  eounter-claim  cannnot  be  ^•'   ^ 

conveniently  disposed  of  in  the  pending  action,  or  ought  not '- 

to  be  allowed,  refuse  permission  to  the  defendant  to  avail 
himself  thereof. 

This  Rule  is  a  re-enactment  of  Rule  20  of  the  Principal  Act,  the  words 
** in  an  action"  being  inserted  after  the  words  "a  defendant,"  at  the 
commencement  of  the  Rule. 

This  Rule  is  copied  (almost  verbatim)  from  the  following  recommenda- 
tion of  the  Judicature  Commission : — *  *  "We  think  that  a  dqf  endant,  having 
a  right  or  claim  against  a  plaintiff  with  reference  to  the  subject-matter 
of  the  suit,  or  arising  out  of  the  same  transaction,  which  at  present  he 
cannot  enforce  without  a  separate  or  cross  action  or  suit,  should  be  at 
liberty  to  bring  forward  such  right  or  claim  in  his  answer,  which  in  that 
case  should  huve  the  same  effect  as  if  it  were  a  declaration  in  a  cross  action 
or  suit,  so  as  to  enable  4ho  Court  or  a  Judge  to  pronounce  a  final  judgment 
between  the  parties  with  respect  both  to  the  original  and  the  cross  demand. 
But  a  Judge  should  be  empowered,  on  application  by  the  plaintiflf  before 
trial,  to  refuse  pennission  to  allow  such  cross  right  or  claim  to  be  brought 
forward,  if  he  shall  be  of  opinion  that  it  cannot  conveniently  be  adjudi- 
cated upon  in  the  case  to  be  tried/'* 

The  principh;  of  this  Rule  is  also  embodied  in  subsection  (3)  of  section  24 
of  the  Principal  Aciysupra: — "The  said  Courts  respectively  and  every  Judge 
thereof  shall  have  power  to  grant  to  any  defendant  in  respect  of  any  equi- 
table estate  or  right  or  other  matter  in  Equity,  and  also  in  respect  of  any 
legal  estate,  right,  or  title  claimed  or  asserted  by  him,  all  such  relief 
against  any  plaintiff  as  the  said  Courts  respectively,  or  any  Judge  thereof, 
might  have  granted  in  any  auit  instituted  for  that  purpose  by  the  some 
dejendant  against  the  same  plaintiff,*^ 

The  framer  of  this  subsection  evidently  had  present  to  his  mind  the 
practice  in  Equity  of  filing  cross  bills.  It  frequently  happened  that  a 
complete  decree  could  not  bo  made  without  a  cross  bill  to  bring  the  whole 
matter  in  dispute  before  the  Court.  A  cross  bill  would  even  be  directed 
to  be  filed  by  the  Court  itself  at  the  hearing  of  the  original  suit,  in  order 
to  bring  the  rights  of  all  the  parties  fully  and  properly  before  it. 

The  object  of  the  3rd  subsection  of  section  24  of  the  Principal  Act 
and  of  the  present  Rule,  is  to  give  the  parties  all  the  advantages  which 
would  result  from  the  filing  of  a  cross  bill,  without  involving  the  trouble 
and  expense  of  filing  it. 

Where  any  defendant  seeks  to  rely  upon  any  facts  as  supporting  a 
right  of  set-off  or  counterclaim,  he  must,  in  his  statement  of  defence, 
atate  specifically  that  he  does  so  by  way  or  set-off  or  counterclaim.f 

By  Order  XXII.,  Rule  5,  whore  a  defendant  by  his  defence  sets  up  any 
counterclaim  which  raises  questions  between  hixoself  and  the  plaintiff, 
4tlong  with  any  other  person  or  persons,  he  shall  add  to  the  title  of  his 
defence  a  further  title  similar  to  the  title  in  the  statement  of  claim,  setting 
forth  the  names  of  all  the  persons  who,  if  such  counterclaim  were  to  be 
•enforced  by  cross-action,  would  be  defendants  to  such  cross-action,  and 
flhaU  deliver  his  defence  to  such  of  them  as  are  parties  to  the  actioa 

*  First  Report  of  the  Judicature  Commission,  pp.  11,  12. 
t  See  the  Forms  of  Pleadings  in  App.  (0)  to  this  Schedole,  Nos.  10, 
14,  24. 
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within   the  period  inUun  which  he  is  required  to  deliver  it  to  the 
Bule  8.        plaintiff.    If  any  6uch  person  is  not  a  part^  to  the  artion,  the  defendant 

— w,  by  Rule  6,  to  snmmon  him  to  appenr  by  eervinff  him  with  a  copy  of 

the  defence,  indorsed  in  the  Form  No.  4  in  App.  (B)  to  this  Schedule. 
The  service  of  this  copy  of  the  defence  is  regulated  by  the  same  rules  as 
the  service  of  the  writ  of  summons,  and  by  Rule  7  the  person  served 
must  appear  as  if  served  with  a  vrrit  of  summons.  The  person  named  as 
.  a  party  to  the  counterclaim,  whether  a  party  to  the  action  or  not,  has  a 
right  to  reply.     (Rule  8.) 

By  Rule  9,  the  plaintiff,  or  any  other  person  named  as  a  jwirty  to  a 
counterclaim,  may  apply  to  the  Court  or  a  Judgo  for  an  order  that  the 
counterclaim  may  bo  excluded,  and  that  the  claim  thereby  raised  be 
disposed  of  in  an  independent  action.  The  Court  or  Judge  may  make 
such  order  thereupon  "  as  shall  be  just.'* 

The  case  of  Fadwiek  v.  Seott  ♦  affords  a  useful  illustration  of  the  success 
of  an  application  imder  Order  XXII.,  Rule  9,  to  exclude  counterclaims 
on  the  ground  that  they  were  not  sufficiently  connected  with  the  original 
subject-matter  of  the  action,  and  were  calculated  unduly  to  embarrai^s  and 
delay  the  plaintiff. 

It  is  not  sufficient  for  a  plaintiff  in  his  reply  to  deny  generally  the  facts 
alleged  by  way  of  counterclaim:  he  must  deal  specifically  with  each 
allegation  of  fact,  of  which  he  does  not  admit  the  truth.  Rule  20  of 
this  Order,  iufra. 

Where  in  any  action  a  set-off  or  roimtcrclaim  is  establiahod,  as  a 
defence  against  the  plaintiff's  cLiim,  the  Court  may,  if  the  balance  is  in 
favour  of  the  defencLmt,  give  judgment  for  the  defendant  for  such  balance,, 
or  may  otherwise  adjudge  the  defendant  such  relief  as  he  mav  be 
entitled  to.     Order  XXII.,  Rule  10.     Sen  Jiolfi  v.  Machfm.f 

In  the  case  of  Jewell  v.  The  Trovinciaf  Jiank  of  EnglaiidX  a  question 
upon  the  deciBion  of  the  Common  Pleas  Division  arose,  which  shows  that 
the  technical  definition  of  a  "sot-ofiV'  which  is  as  old  as  the  year  1728, 
still  flourishes.  That  Rule  is  as  follows : — "  AVhcro  there  are  innfunl  dtbts 
between  the  plaintiff  and  defendant,  or  if  either  party  8ue  or  be  sued  as 
executor  or  administrator,  where  there  are  mutual  dibts  bctwet^n  the 
testator  or  intestate  and  cither  party,  one  debt  may  be  sc-t  against  the 
other." §  In  Xttccil  v.  Tlic  Provincial  Baulc  of  Evgland^  the  administrator  of 
au  intestate  sued  the  intestate's  bankers  for  £80.  7s.  Cd.,  bring  the  balance 
due  to  the  intestate  bv  the  defendants  at  the  date  of  the  intestate's  death — 
which  was  the  9th  of  August,  1875.  The  defendants  attempted  to  set  up 
a  counterclaim  for  £1,000,  alleged  by  them  to  be  duo  to  thorn  by  the 
plaintiff  as  administrator  of  the  deceased,  on  a  joint  and  several 
promissory  note  given  by  the  intestate  and  others  to  the  defendants  on 
the  2l6t  of  April,  1875,  and  which  fell  duo  on  the  24th  of  August,  1875. 
Reply  1.  The  promissory  note  did  not  become  due  till  after  the  deeeaw 
of  the  intestate.  2.  On  the  2nd  of  November,  1875,  the  Chancery 
Division  made  an  order  to  take  an  account  of  the  debts  of  the  intestate, 
and  gave  the  defendants  notice,  before  this  action  was  brought,  that  their 

♦  2  Ch.  D.,  736  ;  45  L.  J.  (Ch.),  360 ;  24  W.  R.,  723.  See  also  Lc€  v. 
Collyevy  1  CTiarley's  Cases  (Chambers),  86  ;  and  yicholson  v.  Jackson^ 
2  Charley's  Cases  (Chambers),  37. 

t  3  Ch.,  D.,  106 ;  24  W.  R.,  816. 

J  1  C.  P.  D.,  496  ;  45  L.  J.  (C.P.),  285 ;  34  L.  T.,  533 ;  24  W.  R.,  458. 

I  2  Geo.  II.  c.  22,  s.  13.  The  rest  of  the  Act  has  been  repealed.  See 
the  Revised  Edition  of  the  Statutes,  vol.  ii.  p.  361. 
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claim  on  the  promissory  note  would  be  adjudicated  on  ia  due  course.    Order  ZIZ., 
3.  Under  sec.  14  of  the  23  &  24  Vict.  c.  38,  any  proceedings  at  law  by        Rule  S. 

the  present  defendants  might,  and  would,  have  Ixin  restrained  until  the — 

account  was  taken.    Demurrer.    The  Common  Pleas  Division  overruled  • 

the  demurrer,  and  ordered  judgment  to  be  signed  for  the  plaintiff,  all 
further  procooding  in  the  action  by  the  defendants  being  stayed. 
Under  the  old  system  of  procedure,  the  defendants  could  not  have 
set-off  the  £1,000,  either  at  law  or  in  equity,  in  consequence  of  the 
2  Geo.  II.  c.  22,  s.  13,  already  cited  :  and  therefore  the  defendants  could 
not  set  up  the  £1.000,  by  way  of  counterclaim,  under  tho  new  8|rstem  of 
procedun^  "  The  plaintiff'd  claim,"  said  Brett,  J.,  "  is  a  claim  by  the 
administrator  of  a  di-ceascd  person  for  a  debt  due  to  tho  intestate  in  his 
lifetime.  The  claim,  which  is  set  up  in  opposition  to  that,  is  in  respect  of 
a  debt  which  accrued  to  tho  estate  ofttr  the  death  of  the  intestate.** 

The  direction  that  all  proceedings  by  the  defendantw  in  the  action  should 
be  stayed  was  substituted  in  this  case  for  the  former  pmctice,  under  sec. 
14  of  the  23  an<I  21  Vict.  c.  38,  of  restraining  tho  action  at  law,  through 
the  intei  vcntion  of  tho  Court  of  Chancery.* 

It  is  evident  that  if  the  order  of  the  Chancery  Division  had  not  becA 
made,  and  the  intestate  had  died  on  tho  25th,  instead  of  tho  9th  of  August, 
187o,  tlio  judj^TOcnt  would  have  been  that  the  plaintiff  should  pay  the 
delVmlants  L'919.  12s.  9d. ! 

In  an  action  by  the  executor,  pre^^ously  to  tho  decision  in  this  case, 
against  the  <ioccascd's  bankers  for  money  due,  IIuddleston,B.,ut  chambers, 
had  rcfus'd  to  strike  out  a  counterclaim  in  respect  of  an  overdue  promis- 
sory note  of  the  dcca.sed  held  by  tho  defendants.  The  promissory  note 
was  described  a.s  *'  now  overdue,"  but  it  does  not  appear  whether  it  bccamo 
due  in  the  testator's  lifetime. f 

Su[)posin2:  a  counterclaim  to  show  a  right  to  somo  damages,  but  that  it 
is  ohvioiis  tiiat  the  amount  of  such  damages  would  not  be  equal  to  the 
amount  of  the  claim  to  which  it  is  pleaded,  would  tho  counterclaim  be 
dcmurrabh'  'i  If  it  is  to  be  treated  as  a  set-off  tinder  tho  old  system,  it  is 
clear  that  it  would,  for  a  plea  of  set-off  pleaded  to  tho  whole  of  tho  claim 
alleged  that  the  set-oft"  was  of  an  amount  equal  to  tho  claim.  Tho 
present  Uule,  howuver,  shows  that  a  counterclaim  is  not  like  a  plea  of 
set-off,  for  by  tho  present  Kule  the  counterclaim  is  to  have  tho  same 
effect  as  a  statement  of  claim  in  a  cross  action.  Tho  meaning  seems  to  be 
that,  wh  re  there  is  a  claim  and  a  counterclaim,  the  effect  is  to  bo  similar 
to  the  effect  under  the  old  system,  where  tho  i)artics  agreed  that  cross 
actions  should  be  tried  together,  and  judgments  having  been  given,  there 
should  b(3  execution  only  for  the  balance  of  one  judgment  over  the  other, 
except  tlmt,  under  the  new  system,  tho  judgment  is  to  bo  only  for  tho 
balance  of  one  judgment  over  the  other.  %  1*  80i  the  counterclaim  is  good 
if  it  shows  a  right  to  any  amount  of  damages  whatever,  and  no  (question 
(iu  law)  arises  as  to  whether  the  amount  of  the  counterclaim  equals  the 
amount  of  tho  claim.  Therefore,  when  there  is  a  demurrer  to  tho  whole 
statement  of  defence,  if  such  statement  shows  a  good  counterclaim  for 
any  amount,  tho  demurrer  must  fail  and  tho  statement  of  defence  stand 
good.} 

•  See  s.  24,  subs.  (<"))  of  the  Principal  Act,  Bupra. 

t  Wavell  V.  The  National  Provincial  Bank  of  Englaniy  1  Charley's  Cases 
(Chambers),  82.  ^See  Staples  v.  Youn^y  2  £x.  D.,  324. 

}  MoBtyn  V.  The  West  Mostyn  Coal  and  Iron  Company y  Limited^  I  G.  P. 
D.,  1464  4o  L.  J.  (C.P.),  401  ;  34  L.  T.,  326  ;  24  W.  R.,  401 ;  2  Char- 
lejr^s  Cases  (Court),  43 ;  per  Brett,  J. 
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Order  ZUL,  Leave  was  given  by  Denmaa,  J.,  at  chambers,  in  an  action  for  work 
Bnle  8.  done,  commenced  before  the  Ist  of  November,  1875,  to  deliver  a  counter- 
claim  in  lieu  of  pleading  a  set-off,  both  parties  consenting.* 

I<eave  was  gri^^i^)  in  an  action  commenced  before  the  Ist  of  November, 

*  1875,  by  Yice-Chancellor  Hall,  on  motion  in  Court,  to  a  defendant  to  treat 

an  answer  as  a  counterclaim,  the  order  being  so  framed  as  to  enable  the 

plaintiff  to  amend,  and  leave  being  reserved  to  the  plaintiff  to  apply,  in 

case  of  any  difficulty  arising  out  of  the  order,  t 

The  effect  of  allowing  the  defendsmt  to  set  up  a  counterclaim  is  to 
convert  two  actions  into  one,  and  Lush,  J.,  at  chambers,  directed  this 
new  procedure  to  be  adopted  in  actions  commenced  before  the  Ist  of 
November,  1875,  wherever  the  defendant's  affidavits  disclosed  bondjide 
gprounds  for  a  cross  action.^  The  action  in  the  case  before  him  was  for  the 
price  of  goods  sold,  the  counterclaim  was  for  breach  of  contract,  in 
delivering  goods  of  a  quality  inferior  to  that  stipulated  for. 

The  defendant  was  allowed  by  Lush,  J.,  at  chambers,  to  sot  up  a  counter- 
daim,  in  respect  of  the  inferiority  of  iron,  in  an  action  for  the  price  of  the 
iron,  commenced  before  the  Ist  of  November,  1876.  § 

In  an  action  brought  to  recover  rent,  under  a  deed  of  underlease,  in 
which  the  declaration  had  been  delivured  before  the  Ist  of  November, 
1876,  the  new  procedure  was  ordered  (by  Lush,  J.,  at  chambers)  to  be 
adopted,  on  an  affidavit  that  the  defendant  had  a  cross  claim  with  regard 
to  a  breach  of  covenant  in  the  underlease.  The  declaration  was,  at  the 
same  time,  allowed  to  stand  as  a  statement  of  claim. || 

Leave  to  set  up  a  counterclaim  for  extras  due  to  the  defendant  beyond 
the  contract  price  was  granted  by  Lush,  J.,  at  chambers,  in  an  action 
commenced  before  the  1st  of  November,  1875,  by  a  foreign  corporation 
for  damages  for  negligently  constructing  a  ship.  When  there  is  a 
difficulty  in  serving  a  writ  in  a  cross-action,  leave  to  set  up  a  counterclaim 
will  be  the  more  readily  given  .11 

The  defendant,  in  an  action  for  goods  sold  and  delivered,  commenced 
before  the  Ist  of  November,  1875,  was  allowed  by  Lush,  J.,  at  chambers, 
to  add,  subsequently  to  issue  joined,  a  counterclaim,  founded  on  fraudulent 
representation  as  to  the  nature  of  the  goods  sold  and  delivered.** 

In  an  action  for  the  price  of  shares  on  application  to  set  up  a  counter- 
claim for  fraudulent  representation  as  to  the  value  of  the  shares  was 
granted  by  Lush,  J.,  at  chambers. ff 

In  an  action  to  recover  the  balance  of  money  due  on  the  sale  of  a 
public-house,  the  defendant  was  permitted  by  Archibald,  J.,  at  chambers, 
to  set  up  a  counterclaim  for  the  return  of  money  paid  as  a  deposit,  on 
fiEdse  representations  made  by  the  plaintiff's  agent  to  the  defendant,  and 
to  join  the  agent  as  co-defendant  to  the  counterclaim.  |t 

In  an  action  on  a  charty-party,  commenced  before  the  Ist  of  November, 

•  Fowler  v.  Lee,  2  Charley's  Cases  (Chambers),  31. 
t  Credit  Foncier  Company  of  England  v.  Adair ^  W.  N.,  1876,  p.  16. 
J  1  Charley's  Cases  (Chambers),  70. 
§  1  Charley's  Cases  (Chambers),  73. 
ll   Atkinson  v.  Ellison,  1  C^rley's  Cases  (Chambers),  69. 
il  The  Trinacria  Steam  Navigation  Company  v.  Richardson,  1  Charley's 
Cases  (Chambers),  74. 
^*-  Evnns  v.  Gan,  1  Charley's  Cases  (Chambers),  70. 
tt  1  Charley's  Ceases  (Chambers),  73. 
"iX  Bartholomew  v.  Rowlings,  2  Charley's  Cases  (Chambers),  32. 


RULES  OF  COUET.  489 

1876,  the  defendant  was  allowed,  by  Quain,  J.,  at  chambers,  on  affidavit  ^^'^L^g^'* 

to  set  up  a  counterclaim  for  damages  for  short  delivery  and  injury  to  the 

cargo,  the  plaintiff  having  a  week  to  consider  whether  he  would  dis- 
continue the  action,  the  defendant  paying  all  the  costs.  Setting  up  a 
counterclaim  not  pleadable  when  the  action  was  begun  is  like  pleading  a 
fiioa  puis  darrein  contintt4ince.* 

In  an  action  by  a  builder  for  moneys  due  to  him  the  defendant  was 
allow(;d  by  Quain,  J.,  at  chambers,  to  set  up  a  counterclaim  for  breaches, 
by  the  plaintiff,  of  covenants  contained  in  the  building  contract,  the 
plaintiff  having  a  week  to  consider  whether  he  would  discontinue  the 
action,  the  defendant  paying  the  costs.f 

In  an  action  for  the  price  of  timber,  commenced  before  the  1st  of 
November,  1875,  the  defendant  was  allowed  by  Quain  J.,  at  chambers, 
to  set  up  a  counterclaim  for  insufiKcent  dcUvery  in  respect  of  other  cargoes 
already  paid  for.  The  judge  may  strike  out  such  a  counterclaim  after  it 
has  been  set  up,  if  he  then  thinks  it  ought  not  to  be  allowed.  J 

In  an  action  for  the  price  of  coals,  commenced  before  the  1st  of 
November,  1875,  the  defendant  was  allowed  to  set  up  a  counterclaim  for 
non-deliverj'  of  the  balance  of  the  coals.  § 

In  an  action  for  rent  imder  a  written  agreement,  Lindley,  J.,  at 
chambers,  refused  to  strike  out  a  counterclaim  for  damages  in  respect  of 
the  non-performance  of  conditions  in  the  agreement,  and  for  specific 
performance  of  an  agreement  to  grant  a  lease.  || 

In  the  case  of  Holmes  v.  Andersoti^^  which  was  tried,  at  the  Spring 
Assizes  of  1876,  at  Stafford,  the  defendant  set  up  a  claim  for  specific 
performance  of  an  agreement  to  grant  a  lease,  by  way  of  counterclaim 
to  an  action  of  ejectment.  After  part  of  the  plaintiff*  s  case  had  been 
heard,  an  arrangement  was  come  to  by  which  a  lease  of  the  premises  was 
to  be  granted  by  the  plaintiff  to  the  defendant  on  terms,  and  a  juror  was 
then  withdrawn.  Mr.  Baron  Amphlett,  who  presided  at  the  trial, 
observed  that  this  was  an  illustration  of  the  beneficial  effects  of  the  new 
Acts.  Previously,  the  expensive  Conmion  Law  action  of  ejectment  would 
have  been  followed  by  a  still  more  expensive  Chancery  Suit,  with 
attendant  delay.  By  the  operation  of  the  new  Acts  the  Chancery  Suit 
was  now  rendered  unnecessary. 

The  defendant  was  allowed  by  Quain,  J.,  at  chambers,  to  set  off  a 
County  Court  judgment  debt  against  a  judgment-debt  of  the  Court  of 
Exchequer.  ♦♦ 

The  Crown  was  allowed  by  Lush,  J.,  at  chambers,  to  set  up  a  counter- 
claimin  a  Petition  of  Right,  commenced  before  the  1st  of  November,  1875.  ft 
The  claim  in  that  case  was  for  moneys  alleged  to  be  due  by  the  Crown  to 
the  plaintiff,  under  an  agreement  to  reward  him  for  improvements  in 
artillery,  which  he  had  invented.  The  counterclaim  was  lor  expenses  in 
connection  with  experiments. 

♦  1  Charley* 8  Cases  (Chambers),  76. 

t  Trevena  v.  Watts^  1  Charley's  Cases  (Chambers),  79. 

X  Cappeleua  v.  Brown,  1  Charley's  Cases  (Chambers),  77. 

§  Norton  Cannock  Coal  Coinpany  v.  Merriman,  1  Charley's  Cases 
(Chambers),  80. 

II  Jttcood  V.  Miller y  1  Charley's  Cases  (Chambers),  82.  8oo  Appendix 
(C),  No.  24. 

ir  Times,  Saturday,  March  18th,  1877. 

♦•  Sandys  v.  Lewis,  1  Charley's  Cases  (Chambers),  81. 

ft  Thomas  v.  The  Queen,  1  Charley's  Cases  (Chambezs),  71. 
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OrcUr  JJSLf  ^  c^  action  for  non-aoceptanoe  of  a  ship,  commenced  before  the  1st  of 
Bvl«  8.       November,  1876,  the  defendant  was  only  allowed  by  Luah,  J.,  at  cham- 

bers,  to  set  up  a  counterclaim  in  respect  of  another  ship  depoaited  with  the 

plaintiff,  on  f^ving  security  for  the  costs  of  a  Chancery  suit  brought 
by  the  defendant  against  the  plaintiff  with  regard  to  the  second  ship.* 

In  an  action  for  goods  sold  and  delivered,  the  defendant  set  up  a 
ooimterclaim,  alleging  inferior  qudity.  Lush,  J.,  decided,  at  chambers, 
that  the  defendant  must  give  particulars  of  the  damage  under  the 
counterclaim,  although  the  defenciant  alleged  that  the  counterclaim  con- 
tained sufficient  particulars,  t 

In  the  following  cases,  at  chambers,  the  counterclaim  was  disallowed : — 

In  an  action  against  a  stockbroker,  a  counterclaim  for  fraudulent 
representation,  in  respect  of  the  shares,  for  the  price  of  which  he  was 
bemg  sued,  was  struck  out,  the  defendant  to  plead  under  the  old  system.} 
The  reason  for  thi^  appears  to  have  been  that  no  affidavit  was  produced  by 
the  defendant. 

Bl  an  action  of  trover  by  the  trustees  of  a  bankrupt  against  a  banker, 
for  bills  of  exchange  sent  ^m  America  by  the  bankrupt  to  the  defendant, 
and  appropriated  by  the  defendant  to  the  payment  of  a  debt  due  to  him 
by  the  bankrupt,  Quain,  J.,  inclined  to  the  opinion  (at  chambers),  that 
the  defendant  could  not  plead  the  debt  as  a  set-off,  he  having  proved  for 
it  under  the  bankruptcy  m  the  American  Courts  :  but  his  lordship  referred 
the  question  to  the  Court.§ 

An  appliciition  after  issue  joined,  in  an  action  for  the  price  of  a  boiler, 
to  s«t  up  a  counterclaim  fcr  breach  of  a  warranty,  that  the  boiler  should 
be  **  equal  to  the  Itst,"  was  hold  by  Quain,  J.,  at  chambers,  to  bo  too  late.li 

Where  in  action  on  attorney's  bills  amounting  to  £80,  commenced 
before  the  1st  of  November,  1876,  the  defendant  sought  to  set  up  a 
oountorelaim  for  negligence,  in  a  case  involving  £12,  tried  in  1871,  the 
application  was  refused  by  Lush,  J.,  at  chambers.H 

A  reply  Join  itiff  issue  generally  on  a  counterclaim,  will  not  be  ordered  to 
be  amended  or  struck  out,  as  embarrassing,  imdor  Order  XXVII.,  Kule  1, 
because  it  does  not  deal  specifically  with  the  allof^alions  of  the  countcr- 
olaim.**  Where  the  plaintiff  proves  a  claim,  and  the*  dcfondant  proves  a 
coimtercbiim  of  less  amount,  the  plaintiff  receive8  judgment  for  the 
balance  only. ft 

A  counterclaim,  founded  on  facts  which  have  arisen  since  the  action 
was  brought,  must  be  plead*)d  by  leave,  as  a  defence  arisinj^  jmis  darrein 
eontinuoficey  under  Order  XX.,  Rule  2 ;  so  that  the  plaintiff  may  have  an 
opportunity  of  confessing  it  under  Order  XX.,  Kule  3.  If  ths  counter- 
claim be  not  so  pleaded,  the  plaintiff  should  take  out  a  summons  to  strike 

it  out. Jt 

No  counlerdaim  can  be  set  up  which  does  not  sock  relief  against  the 
plaintiff.     Per  Jessel,  M.R.,  in    Warner  v.    Tivinin^y^^  and  Fumesa  v. 

*  Michael  v.  Corficr^  1  Charley's  Cases  (Chambers),  70. 
t"  1  Charley's  Cases  (Chambers;,  76. 
t  Lowther  v.  Bellair*,  1  Chailey's  Cases  (Chambers),  75. 
i  Seligman  v.  HiUhy  2  Charley's  Cases  (Chambers),  bO.     See  Phillips  v. 
Al^n.  2  M.  &  R.,  575 ;  8  B.  &  C,  477. 
II  Ware  v.  Gtcynne^  1  Charley's  Cases  TChambers),  79. 
%  Tennant  v.  Walton^  1  Charley's  Cases  (Chambers),  72. 
♦•  Rolfe  V.  McLaren,  3  Ch.  D.,  106  ;  24  W.  R.,  810. 
tt  Staphs  V.  Young,  2  Ex.  D.,  324. 
tt  EHi^  V.  Mumm,  36  L.  T.,  685  ;  W.  N.,  1876,  p.  258. 
Jf  24  W.  R.,  356. 
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Booths  Shepherd  v.  Beane.f  in  which  Hall,  V.C.,  allowed  a  claim  against  (Wtor  SIX., 
a  co-defendant,  only,  to  bo  set  up  by  way  of  counterclaim,  is  not  an       Bnl#8. 
authority .  + 

When  two  or  more  plaintiffs  sue  for  a  joint  claim,  a  defendant  may 
set  up  two  or  more  separate  counterclaimB  againat  the  respective 
plaintiffs.} 

Rule  4. 
Every  pleading  shall  contain,  as  concisely  as  may  be,  a 
statement  of  the  material  facts  on  which  the  party  plead- 
ing relies,  but  not  the  evidence  by  which  they  are  to  be 
proved,  such  statement  being  divided  into  paragraphs 
numbered  consecutively,  and  each  paragraph  containing, 
as  nearly  as  may  be,  a  separate  allegation.  Dates,  sums, 
and  nimibers  shall  be  expressed  in  figures  and  not  in 
words.  Signature  of  Counsel  shall  not  be  necessary.  Forms 
sii^Ular  to  those  in  Appendix  (C)  hereto  may  be  used. 

With  the  exception  of  Forms  28  and  29  of  Appendix  (C)  to  this  Act, 
which  are  copied  from  Forms  1  and  2  of  Schedule  (C)  to  the  Rules  of 
Court  of  1874,  all  the  forms  in  Api)cndix  (C)  to  this  Act  are  new. 

This  Rule  is  copied  from  8.  10  of  the  Chancer)'  Amendment  Act,  1862,j| 
and  assimilates  th(.'  practice  in  the  Common  Law  Divisions  of  the  High 
Court  to  that  of  the  Court  of  Chancery  :— 

**  Every  "Bill  of  Complaint  shall  contain  as  concisely  as  may  he  a 
narrative  of  the  materiul  factw,  matters  and  circumstances  on  which  the 
plaintiff  relies,  such  nariMtivi*  being  diWdod  into  jwirag^phs  numbered 
consecutively,  and  each  luiragraph  containing,  as  nearly  as  may  be,  a 
separate  and  distinct  stateuient  or  allegation." 

Where  the  old  forms  of  pleadings  will  servo  as  models  they  arc  not 
necessarily  abolished  by  the  Supreme  Court  of  Judicature  Acts.  In  an 
action  for  money  had  and  received  for  the  plaintiff's  use,  the  statement 
that  the  defendant  received  a  sum  of  money  for  the  plaintiff's  use  is  all 
that  can  be  required  ;  the  circumstances  under  which  he  received  it  need 
not  be  stated.     Per  Archibald,  J.,  at  Chambers.^ 

By  Rule  1  of  Order  XX  VII.,  the  Court  or  a  Judge  may  order  to  be 
struck  out  or  amended  any  matter  in  the  statement  of  claim,  statement  of 
defence,  or  reply,  which  may  be  scandalous,  or  which  may  tend  to  pre- 
judice, embaiTass,  or  delay  the  fair  trial  of  the  action.  This  is  a  power 
which  has  been  very  freely  used.    A  refusal,  however,  by  a  Judge  to 

•  4  Ch.  D.,  586  ;  46  L.  J.  (Ch.),  112  ;  25  W.  B.,  267. 

t  2  Ch.  D.,  223  ;  45  L.  J.  (Ch.),  429  ;  24  W.  R.,  363. 

J  Per  HaU,  V.  C,  in  Harris  v.  Gamble,  W.  N.,  1877,  p.  142  ;  12  N.C., 
133. 

§  Mancheaterf  Sheffield,  and  Lindolfuhire  JRailway  Company ^  and  London 
and  North  Western  MaUway  Company  v.  Brooks,  2  £x.  D.,  243  ;  46  L.  J. 
(Ex.),  244  ;  35  L.  T.,  103  ;  25  W.  R.,413. 

y  16  &  16  Vict.  c.  86. 

Y  Bartlett  v.  Roche,  2  Chafley's  Cases  (Chambers),  34. 
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Order  XTX.,  strike  out  pleadings  under  Order  XXVII.,  Rule  I,  is  an  exercise  of 
Bnle  4.       discretion,  with  which  the  Court  of  Appeal  is  very  unwilling  to  inter- 
fere.* 

''As  concisely  as  may  be."  In  an  action  against  a  company  by  the 
purchasers  of  the  Company's  bonds,  for  issuing  a  fraudulent  prospectus, 
it  is  unnecessaiy  for  the  statement  of  claim  to  set  out  the  motives  which 
led  to  the  issuing  of  the  prospectus  or  the  tcheme  of  which  it  was  a  part ; 
it  is  sufficient  for  it  to  state,  generally,  that  the  prospectus  was,  to  the 
icnowledge  of  the  defendants,  fraudult*nt,  without  specifying  the  par- 
ticulars.t 

In  an  action  of  slander,  particulars  of  the  names  and  addresses  of 
persons  mentioned  in  the  statement  of  claim,  and  who  were  passing  in  the 
street  at  the  time  the  slander  was  uttered,  and  of  the  damages  occasioned 
by  the  plaintiffs  business  falling  o£f,  were  refused  by  Denman,  J.,  at 
chambers,  t 

Particulars  of  what  passed  in  a  conversation  referred  to  in  the  state- 
ment of  defence  were  refused  at  chambers,  as  immaterial,  in  an  action  of 
slander.  § 

"A  statement  of  the  material  facts."  There  should  be  no  rhetoric 
introduced  into  a  statement  of  claim,  although  it  may  be  necessary  to 
set  out  the  facts  at  some  length.i| 

A  statement  of  claim  should  not  contain  anything  corresponding  to 
"the  charging  part'*  of  a  bill  in  Chancery,  which  was  merely  the 
pleader's  views  of  the  equity.H 

Whenever  the  pleadings  show  that  there  is  a  mistake  on  the  face  of  an 
instrument  in  writing  on  which  the  action  is  founded,  as,  e.g.  the  inser- 
tion of  the  name  of  a  third  party  instead  of  that  of  the  plaintiff  in  a 
charter-party  on  which  the  plaintiff  is  suing,  a  Common  liw  Division 
will  treat  the  instrument  as  rectified,  although  neither  of  the  parties  has 
applied  to  have  it  rectified.  "  There  is  no  need  to  go  through  the  manual 
labour  of  drawing  the  pen  through  the  words  erroneously  inserted ;  the 
Court  will  consider  that  as  done,  as  soon  as  it  is  proved  that  it  ought  to 
bedone."**  (The  defendant,  in  this  case,  vainly  contended  that  there 
was  a  '*  variance  "  in  the  plaintiff's  pleadings,  because  he  declared  in  his 
own  name  on  a  contract  in  which  he  admitted  in  his  reply  that  his  name 
did  not  appear.) 

*'  But  not  the  evidence."    Three  paragraphs  in  a  statement  of  daim, 

♦  See,  e.g.  Waison  v.  Bodwell,  3  Cb.  D.,  380:  45  L.  J.  (Ch.),  744  ;  35 
L.  T.,  86;  24  W.  R.,  1009. 

t  Herring  v.  Bischofeheim,  W,  N.,  1876, p.  77 ;  per  Jessel,  M.  R. 

X   Wingard  v.  Cox^  2  Charley's  Cases  (Chambers),  33. 

§  Colonial  Assurance  Corporation,  Limited,  v.  Prosier,  2  Charley's 
Cases  (Chambeis),  35. 

II  Per  MelHsh,  L.  J.,  in  JTatsonv,  Sodwell,3  Ch.  D.,  380  ;  45  L.  J.  (Ch.), 
744  ;  35  L.  T.,  86  ;  24  W.  R.,  1009.  f  lb. 

♦♦  Per  Brett,  J.,  in  Breslauer  v.  Barwiek,  24  W.  R.,  901.  His  lordship 
followed  the  precedent  set  by  himself  in  Mostyn  v.  The  West  Mostyn  Coal 
and  Iron  Company,  1  C.  P.  1).,  145  ;  45  L.  J.  (C.  P.),  401  ;  34  L.  T., 
325;  24W.  R.,  401;  2  Charley's  Casei  (Court),  43 ;  where,  however,  the 
defendant  applied,  in  his  counterclaim,  to  have  the  instnmient  rectified. 
"  Although  this  Division,*'  said  Brett,  J.,  in  that  case,  '*  cannot  refonn 
the  instrument  with  regard  to  its  effect  in  the  future,  it  may,  for  thepuT' 
pose  of  determining  the  actum,  treat  it  as  set  aside" 
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containinp^  evidenco,  wore  struck  out,  at  chambers,  as  inTolving  an  infringe-    Ord«r 
ment  of  this  provision  in  the  present  Rule.*  Bnle  4. 

"  Dates,  sums,  and  numbers  shall  be  expressed  in  fiijfures,  and  not  in    " 

words."  See  the  Consolidated  Orders  of  the  Court  oif  Chancery,  Order 
IX.,  Rule  3  : — '*  Dates  and  sums  occurring  in  Bills  shall  be  expressed  in 
fiprures  and  not  in  words."  By  the  Chancery  Funds  Rules,  1874,  however, 
"  sums  occurring  in  the  body  of  every  order  which  is  to  be  acted  on  by  the 
Chancery  Paymaster  shall  bo  expressed  in  words ^  Vice-Chancellor  B[aU 
hM  decidcdf  that  sums  occurring  in  the  body  of  an  affidavit  filed  by  a 
trustee,  who  pays  money  into  Court  under  the  Trustees  Relief  A.ct,  1847, 
must,  as  in  the  orders,  be  expressed  in  words.  The  PajTuaster-Qeneral 
cannot  acl  upon  the  affidavit,  if  the  sums  are  expressed  m  figures. 

"  Signature  of  Coimscl  shall  not  be  necessary."  "  This  does  not  mean 
that  the  signature  of  Counsel  is  improper,  and  ought  to  be  struck  out.** 
Per  Malins,  V.C,  in  Jfiei'nard  v.  Hardwiek.X  Both  in  that  case  and  in  the 
previous  case  oi  I)uckiU  v.  Jones y^  Vice-Chanccllor  Malins  expressed  his 
opinion  that  it  was  "  most  desirable  **  that "  all  statements  of  claim  should 
be  signed  by  Counsel,"  **  as  a  gaarantee  that  nothing  of  an  objectionable 
character  is  contained  in  them." 

The  Common  Law,  not  the  Chancery  Practice,  is  followed  in  the  pro- 
vision of  this  Rule  as  to  the  signature  of  Counsel.  By  sect.  85  of  tho 
Common  Law  Procedure  Act  it  is  provided  that "  the  signature  of  Counsel 
shall  not  be  required  to  any  pleading."  By  Order  VII I.,  Rule  1,  of  tho 
Consolidated  Orders  of  tho  Court  of  Chancery  it  is,  on  the  other  hand, 
provided  that  "  the  Clerks  of  Records  and  Writs  shall  not  file  any  bill, 
exceptions,  demurrer,  plea,  answer,  or  disclaimer,  unless  the  same  be 
signed  by  Counsel " — a  rule  as  old  as  the  time  of  Henry  V.  A  Bill  in 
Chancery  not  signed  by  Coimsel  was  demurrable.  || 

"Appendix  (C)."  The  note  to  Form  No.  9  of  Appendix  (C),  "  tho 
facts  stated  in  this  reply  should,  in  general,  be  introduced  by  amendment 
cf  the  statement  of  claim,"  refers  only  to  Form  9,  and  is  not  intended  to 
hinder  a  plaintiff  in  suitable  cases  from  repljring  specially.  Order  XXIV., 
Rule  2,  ^ows  that  a  reply  may  contain  something  which  may  render  a 
rejoinder  necessary.^  A  rejoinder,  however,  will  not  be  allowed  where 
it  would  amount  to  pleading  evidence  under  this  Rule.  *♦ 

Rule  5, 

Every  pleading  whicli  shall  contain  less  than  three  folios 
of  seventy-two  words  each  (every  figure  being  counted  us 
one  word),  may  be  either  printed  or  written,  or  partly 


•  1  Charley's  Cases  (Chambers),  83. 

t  In  re  Isabella  Watts'  Will  aniln  Re  The  Trustees'  Relief  Act,  24  W.R., 
701. 

X  W.  N.,  1876,  p.  134. 

§  33  L.  T.,  777  ;  W.  N.,  1876,  p.  17. 

il  Kirkley  v.  Burton,  3  Madd.,  378. 

^  Hall  V.  Eve,  4  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  146 ;  25  W.  R.,  177  ;  35 
L.  T.,  736,  926,  per  Baggallay,  L.  J. 

••  yorris  v.  BeazUy,  36  L.  T.,  846. 
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Ordir  XIX^  printed  and  partly  written,  and  every  other  pleading,  not 
being  a  petition  or  summons,  shall  be  printed. 

**  Ten  "  is  now  sulwtitated  for  **  three  "  folios.    See  Rule  6a,  infra. 

As  to  printinf^,  see  Order  LYI.,  Rule  2,  and  the  Rules  of  the  Supreme 
Court  (Costs),  Orders  I.  to  V.,  infra. 

By  Order  Y.,  Rule  6,  supra,  "  writs  of  summons  shall  be  written  or 
printed,  or  partly  written  and  partly  printed." 

The  introduction  of  printing  into  the  new  system  is  borrowed  from  tho 
practice  of  tho  Court  of  Chancery,  as,  at  Common  Law,  the  pleadings  were 
invariably  written.  The  question  of  lem/th  is,  of  course,  an  important 
element  in  tho  case.  Every  pleading  containiug  more  than  the  prescribed 
number  of  folios  (except  a  petition  or  summons)  must,  under  the  new 
practice,  be  printea.  The  rule  as  to  printing  was  not  so  stringent  even 
in  the  Cotirt  of  Chancery.  The  Bill  and  Answer  had  to  be  printed,  irre- 
spective of  tho  length ;  but  interrogatories  wore  not  required  to  be  printed, 
nor,  it  is  conceived,  pleas,  except  when  a  joint  plea  and  answer  were 
put  in. 

Mr.  Justice  Lush,  at  chambers,  in  November,  1875,  decided  that  an 
affidavit  containing  more  than  three  folios  might  be  filed  without  printing, 
by  leave  of  the  Judge.* 

Rule  5a. 

In  Order  XIX.,  Rule  5,  of  the  Eules  of  the  Supreme 
Court,  the  word  "  ten  "  is  hereby  substituted  for  the  word 
"  three  "  before  the  word  "  folios." 

This  new  Rule  was  added  by  the  Rules  of  the  Supreme  Court,  June, 
1876,  on  account  of  the  inconvenience  of  the  severe  restriction  imposed  by 
Rule  5,  which  prevented  the  introduction  into  the  pleadings  of  new  matter, 
in  writing,  to  an  appreciable  extent,  on  the  spur  of  the  moment. 

Eule  6. 

Every  pleading  or  otlier  document  requiring  to  be 
delivered  to  a  party,  or  between  parties,  shall  be  delivered 
in  the  manner  now  in  use  to  tho  solicitor  of  every  party 
who  appears  by  a  solicitor,  or  to  the  party  if  he  does  not 
appear  by  a  solicitor,  but  if  no  appearance  has  been  entered 
for  any  party,  then  such  pleading  or  document  shall  be 
delivered!  by  being  filed  with  the  proper  officer. 

Where  the  plaintiflf  sued  by  a  solicitor  and  where  the  defendant  had 
appeared  by  a  solicitor,  all  notices,  Bummonscs,  orders,  rules,  pleadings, 
and  other  proceedings  must  have  been  delivered  to  the  solicitor  (or  his 


•  1  Charley's  Cases  (Chambers),  83.   t  Mentonv,  Metcalf,  88  L.  T., 683. 
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agont  if  it  was  a  country  cause),  and  not  to  the  party  himself,  so  long    Order  XTX., 
as  the  solicitor's  authority  continued.*    Where  a  party  sued  or  defend       "^^** 
in  person,  the  service  must  have  heen  made  on  him-f  ^— — — 

"  The  manner  now  in  use."  When  the  service  is  on  a  solicitor,  a 
copy  of  the  proceedings  should  be  left  at  his  office  with  some  person  reri- 
dent  at  or  belonging  to  the  same.  J  Service  at  the  chambers  of  a  solicitor 
on  his  Liundress  will  not  suffice,  unless  she  acts  as  his  servant,  and  the 
affidavit  of  ser\nce  state  that  fact,  and  thedeponent'sbelief  of  it.  Putting 
a  copy  of  a  rul<^  under  the  door  of  the  solicitor's  chambers  or  place  of 
business,  §  or  into  a  letter  box,||  unless  there  is  a  notice  requesting  papers, 
Ac,  to  be  so  left,  is  insufficient.^ 

"  The  mjinner  now  in  use  "  of  delivering  pleadings  whore  the  party  sues 
and  defends*  in  person  is  prescribed  by  Rule  166  of  the  Reg.  Gen.,  Hil.  T., 
1853.  Pleadings  must  bo  delivered  at  the  **  address  for  service.*'  The 
rule  does  not  state,  however,  to  tchani  the  pleadings  may  bo  delivered. 
Delivery  to  the  party's  mother, ♦♦  sister,tt  or  female  relation  stopping  at 
his  residence:^^  is  sufficient.  A  mode  of  delivery,  which  would  not  suffice 
in  the  case  of  delivery  to  the  solicitor  will  not  suffice  where  the  party 
sues  or  defends  in  person.  §  J 

**  Filed."  This  is  the  course  prescribed  by  section  28  of  the  Common 
Law  Procedure  Act,  1852,  in  the  case  of  a  declaration,  in  defietult  of 
apx)oaranc<}. 

All  pleadings  in  the  Court  of  Chancery,  whether  bills,  answers,  pleas, 
demurrers,  or  replications,  wore  filed  with  the  Clerks  of  Rocoi^ds  and 
Writs;  but  by  Rule  0  of  Order  III.  of  the  Consolidated  Orders  of  that 
Court,  "  where  any  solicitor  or  party  causes  an  answer,  demurrer,  pleas, 
or  replication  to  be  filed,  he  shall,  on  the  same  day^  give  notico  thereof  to 
the  solicitor  of  the  adverse  party,  or  to  the  adverse  party  himself,  if  ho 
acts  in  person." 

C^ims  raisi^d  by  a  defendant  against  a  co-defendant  are  to  be  deliverod 
to  the  plaint  id  and  the  co-defendant.|||| 

In  Cook  V.  JJei/yl^  Hall,  V.C,  expressed  an  opinion  that  notice  of  motion 
for  judgment  could  not  be  sufficiently  deliverea  incase  of  non-appearance 
by  merely  filing  it  under  this  Rule.  Sir  George  Jossel,  M.R.,  however, 
in  Di/iMnd  v.  Croft,***  decided  that  it  could  ;  and  the  Court  of  Appeal 
in  Morton  v.  MiUeryf-ff  upheld  this  view.    Malins,  V.C,  in  TFillianu  v. 

Cardicell.i'lX  followed  it. 

It  is  not  necessary  to  file  under  this  Rule  a  summons  which  has  been 
personally  served  on  a  defendant  who  has  not  appeared. §§$ 


♦  Tashhurn  v.  Havelock,  Barnes,  306.    f  Archbold'fl  Practice,  165, 166. 

X  Kent  V.  Jones,  3  DowL,  210.    Smith  v.  Spurr^  2  DowL,  281. 

4  Stratton  v.  Hawket,  3  DowL,  26. 

II  JBraham  v.  Sawyer,  1  D.  and  L.,  466. 

f   Warren  v.  Thompson,  2  Dowl.,  N.S.,  224. 

**   Warren  v.  Smith,  2  DowL,  216. 

ft  Archer  v.  Evans,  1  DowL,  N.8.,  861. 

Jt   Weedon  v.  Lipman,  9  DowL,  111.     }}  Archbold's  Practice, p.  167. 

11(1  Shepherd  v.  Beane,  2  Ch.  D.,  223  ;  4o  L.  J.  {C^.),  429  ;  24  W.R.,167. 

HIJ  2  Ch.  D.,  218;  45  L.  J.  (Ch.),  611  ;  24  W.  R.,  262. 

••♦  3  Ch.  D.,  512  ;  45  L.  J.  (Ch.),  612 ;  35  L.  T.,  27 ;  24  W.  R.,  700. 

ttt  3  CTi.  D.,616 ;  45  L.  J.  (Ch.),  613  ;  24  W.  R.,  723. 

XXt  25  W.  R.,  646;  W.  N.,  1877,  p.  140. 

§}§   Whitaker  v.  Thurston,  W.  N.,  1876,  p.  232. 


496         SUPREME  COURT  OF  JUDICATURE   ACT,   1875. 

Ord«mL,|  Rule  7. 

Bole  7. 
Every  pleading  in  an  action  sliall  be  delivered  between 

parties,  and  shall  be  marked  on  the  face  with  the  date  of 

the  day  on  which  it  is  delivered,  and  with  the  reference  to 

the  letter  and  number  of  the  action,  the  Division  to  which 

and  the  Judge  (if  any)  to  whom  the  action  is  assigned,  the 

title  of  the  action,  the  description  of  the  pleading,  and  the 

name  and  place  of  business  of  the  solicitor  and  agent,  if 

any,  delivering  the  same,  or  the  name  and  address  of  the 

party  delivering  the  same  if  he  does  not  act  by  a  solicitor. 

"The  dato  of  the  day."  "  The  letter  and  number  of  the  action."  Th& 
date  of  the  filing  of  every  pleading  must  have  been  written  or  printed  on 
the  first  page  of  the  pleading,  in  the  Court  of  Chancery,  and  must  also 
have  been  entered  in  the  books  of  the  Clerks  of  Recorda  and  Writs.* 
The  letter  and  the  number  by  which  the  cause  was  distinguished  in  the 
Cause  Book  must  also  have  been  written  or  stamped  on  the  first  page.f 
The  symbols  used  were  placed  on  the  first  page  either  at  the  top  or  on. 
the  left-hand  margin,  near  the  top.  See  the  forms  given  by  Mr.  Daniel* 
pp.  154, 631,  &c.,  and  the  forma  in  the  Appendix  (C),  tw/rff,  which,  it  will 
bo  seen,  are  mutatis  mutandis^  a  copy  of  the  forms  in  Chancery. 

The  statement  of  claim  must  be  delivered  **  within  six  weeks  from  the 
time  of  the  defendant's  entering  an  appearance;'* J  the  statement  of 
defence,  **  within  eight  days  from  the  delivery  of  the  statement  of 
claim  ;"§  the  reply,  **  within  three  weeks  after  the  defence,  or  the  last  of 
the  defences,  shall  have  been  delivered."  jj  A  demurrer  must,  if  it  is  a 
demurrer  to  u  statement  of  claim,  be  delivered  within  eight  days  from 
the  delivery  of  the  statement  of  claim ;  within  three  weeks  after  tho^ 
defence,  if  it  is  a  demurrer  to  the  statement  of  defence.lF  These  inter>'al» 
may,  however,  be  enlarged  or  abridged.  •♦  The  time  of  the  Long  Vacation 
is  not  reckoned  in  the  computation  of  the  times  appointed  or  allowed  for 
delivering  any  pleading,  unless  it  be  otherwise  directed. ft 

By  Order  V.,  Rule  8,  niipra^  **  The  action  shall  be  distinguished  by  the- 
dato  of  the  year,  a  letter,  and  a  number,  in  the  same  manner  in  which 
causes"  were  "  distinguished  in  the  Cause  Books."  See  the  note  to  that 
Rule,  supra. 

By  Rule  8a  (Rules  of  the  Supreme  Court,  June,  1876)  *'  when"  tho 
*  *  action  shall  be  commenced  in  a  District  Registry,  it  shall  be  further 
distinguished  by  the  name  of  the  Registry."  The  usual  heading  of  an 
action  commenced  in  a  District  Registr}'  is : — 

**  1877.  [A]  No.  [1] 
"  In  the  High  Court  of  Justice. 
**  [Queen's  Bench]  Division. 
**  [Manchester]  District  Registry." 

■  ^■^■■i  ■  ■  '  ■        —   ■  III-—  ■       ,.         ,.       ,  ,,  ■■■■■I         »i        ^ 

•  Chancery  Order  I.,  Rules  46,  47,  and  48. 

t  Thus  •*  A.,  No.  50."     See  the  Forms  in  Appendix  (C),  infra. 

I  Order  XXI ,  Rule  1.  §  Order  XXIL,  Rule  1. 

II  Order  XXIV.,  Rule  1.  If  Order  XXVIII.,  Rule  3. 
••  Order LVII.,  Rule  6.                   ft  Ibid.,  Rule  6. 
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It  will  be  perceived  that  nothing  at  all  is  said  in  this  Rule  ahout  filing  Order 
pleadings.     By  Rale  29,  however,  of  this  Order,  infra,  "  where  an  action        Rule  7. 

proceeds  in  a  District  Registry,  all  pleadings  required  to  be  filed  shall  be 

filed  in  the  District  Registry."  The  only  case  in  which  pleadings  are 
*'  required  to  bo  filed  "  under  these  Rules  is  under  Rule  6  of  the  present 
Order,  supra :  *^  If  no  appearance  has  been  entered  for  any  party,  every 
pleading  shall  be  delivered  by  being  filed."     (See  the  note  to  tliat  Rule,  • 

supra). 

Rule  8. 

Every  statement  of  claim  shall  state  specifically  the 
relief  which  the  plaintiff  cluims,  either  simply  or  in  the 
alternative,  and  may  also  ask  for  general  relief.  And  the 
same  rule  shall  apply  to  any  counterclaim  made,  or  relief 
claimed  by  the  defendant,  in  his  statement  of  defence.  If 
the  plaintiff's  claim  be  for  discovery  only,  the  statement  of 
claim  shall  show  it. 

The  first  clause  of  this  Rule  is  copied  from  s.  10  of  the  Chancery  Amend- 
ment Act,  1852:  — '*  Every  Bill  of  complaint  shall  pray  specifically  for  th<» 
relief  which  the  plaintiff"  may  conceive  himself  entitlca  to,  and  also  for 
general  roliof ."  Before  that  enactment  it  was  not  absolutely  ne(*>0Rsary  for 
the  plaintiff"  in  a  Court  of  Chancery  to  **  pray  specifically  for  relief,**  pray- 
ing for  **  general  relief"  was  sufficient.* 

**  State  specifically."  If  a  counterclaim  does  not  ask  for  alternative  or 
general  relief,  it  must  bo  taken  that  the  defendant  does  not  want  it. 
Per  Jeasel,  M.R.,  in  Holloway  v.  York.f 

**  Discovery."  *'  Every  Bill  may  be  a  BiU  of  Discovery."  (DanieFs 
Chancery  Practice,  1408.)  A  BiU  of  discovery,  however,  in  a  Court  of 
Chancery  was  commonly  used  in  aid  of  the  jurisdiction  of  some  other 
Court.  Of  course  it  will  be  no  longer  necessary  in  aid  of  an  action  at 
law. 

See,  further,  as  to  discovery,  Order  XXXI.,  infra. 

SembUy  it  is  unnecessary  to  bring  an  action  for  discovery  only  against  a 
person  from  whom  the  discovery  may  be  obtained  by  making  him  a  party 
to  an  action  ponding.  J 

A  paragraph  in  a  statement  of  defence,  sotting  out  matters  which  wore 
alleged  to  bo  €»quivalont  to  a  release  from  an  agreement,  was  struck  out 
under  Order  XX Vi  I.,  Rule  1,  on  the  ground  that  the  defendant  should  ' 
have  demurred.  § 

In  an  action  for  malicious  prosecution,  paragraphs  in  the  statement  of 
claim,  that  set  out  facts  which  the  plaintiff  said  did  not  amount  to  reason* 


♦  Cook  V.  Martyn,  2  Atk.,  3 ;  Grimes  v.  Freneh,  2  Atk„  141 :  and  see 
]*nrtridge  v.  Rayeroft,  11  Ves.,  674. 
t  2  Ex.  D.,  333,  25  W.  R.,  627. 

Ainsworth  v.  Starkie,  1  Charley's  Canes  (Chambers),  84. 
Menhinnick  v.  Turner,  1  Charley's  Cases  (Chambers),  42. 
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Ordir  SIX*  able  and  prol:ablo  cause,  were  ftruok  out  by  Arehibold,  J.,  at  chamben, 
Bula^.       under  Order  XXYII.,  Rule  1.    Tbe  pkintifF  ahould  simply  bave  stated 

that  there  was  no  reasonable  or  probable  cause.*    See  Rule  25,  mfm. 

Tbe  plaintiflf  is  not  entitled  to  plead  in  bis  statement  of  ckdm  that  the 
point  in  dispute  has  been  admitted  by  the  defendants  in  letters  to  the 
plaintifTs  s^citors.f 
^  A  paragraph  in  a  statement  of  claim,  alleging  that  the  plaintiff  ^wraw 

*' 90  informed"  hy  iho  defendant,  was  struck  out  under  Order  XX VH., 
Rule  1,  as  embarraHsing  and  improper.  But  the  plaintiff  might  have 
stated  09  a  fact  the  matter  of  which  ho  alleged  that  he  was  ''8(» 
informed.'*  J 

There  are  many  cases  in  which  facts  and  evidence  are  so  mixed  np  as  to 
be  almost  undistingui8hable.§ 

Bule  9. 

Where  the  plaintiff  seeks  relief  in  respect  of  sereral 
distinct  claims  or  causes  of  complaint  founded  upon  separate 
%id  distinct  facts^  they  shall  be  stated,  as  far  as  may  be, 
Separately  and  distinctly.  And  the  same  Rule  shall  apply 
where  the  defendant  relies  upon  several  distinct  grounds 
of  defence,  set-off,  or  counterclaim  founded  upon  separate 
and  distinct  facts. 

This  Rule  would  seem  to  modify,  if  not  to  abrogate,  the  rule  of  Equity, 
that  two  or  more  distinct  subjects  cannot  be  embraced  in  the  same  suit, 
the  offence  agaimtt  which  was  termed  "  multifariousness,"  and  rendered  a 
bill  liable  to  demurrer. ||     But  see  Order  XVII.,  9upra, 

Where  applicable,  inconsistent  pleas  may  still  be  employed  as  under 
the  old  system  of  pleading.  In  action  for  money  lent  which  came  before 
Lindley,  J.,  at  chambers,  the  plaintiff  pleaded  four  distinct  inconsistent 
pleas : — First,  that  the  plaintiff  never  lent  him  the  money  ;  secondly,  that, 
if  he  did  lend  the  money  to  anybody,  it  was  to  somebody  else ;  thirdly*, 
that  the  defendant  had  paid  the  money ;  and  fourthly,  that  the  plaintiff 
had  released  the  defendant.  Mr.  Justice  Lindley  said  : — '*  Where  the  old 
form  of  pleading  is  applicable,  there  is  no  objection  to  it  A  defendant  is 
entitled  to  say  that  he  never  was  lent  the  money,  and  that,  if  he  was. 
he  has  paid  it,  or  been  released,'*  and  his  lordship  refused  to  strike  out 
.  the  statement  of  defence  under  Order  XXVII.,  Rule  l.H 

In  an  action  of  slander,  a  defendant  may  pl^d  together  defences  equi- 

alent  to  **  not  fruUty"  and  a  plea  in  justification.** 
Y 

•  AderU  v.  Thrigley,  2  Charley's  Cases  (Chambers),  43. 
t  A9k9iD  V.  Th€  North  JSa9ttm  Railway  Company^    1   Charley's  Obso.h 
(Chambers),  90.     (Per  Quain,  J.J 

t  Jone9  V.  Turnery  1  Charley's  Cases  (Chambers)  91. 

I  Per  Archibald,  J.,  in  Smith  v.  We9tf  at  Chambers,  2  Charley*s  Casesi 
(Chambers),  41. 

II  See  Daniel>  Chancery  Practice,  p.  288. 

%  Bamicott  v.  Sann  and  Cro99y  2  Qiarley's  Cases  (Chambers),  39. 
•*  Ite9teU  V.  Steward,    I    Charley's    Oases    (Chamben),     89.      (Per 
Quain,  J.) 
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Rule  It).  Oite  xnL, 

^»i»K.  XV  Rule  10. 

Where  any  defendant  se^cs  to  rely  upon  any  facta 


eupporting  a  right  of  set-off  or  ooanterclaim,  he  shall, 
in  his  statement  of  defence,  state  specifically  that  he  does 
80  by  way  of  set-off  or  counterclaim. 

8eo  Appendix  (C),  Nos.  10,  14  and  24,  for  illustrations  of  iho  Role. 
^'Rulc  10  means  that  the  countorclaixn  mast  contain  in  i^«e(/' a  specific 
statement  of  the  facts  upon  which  the  defendant  bases  his  claim  to  relief.*' 
Per  Fry,  J.,  in  Crowe  v.  Barnicot*  Under  Rule  8,  a  set-off  or  counter- 
claim is  to  have  the  same  effect  as  a  statement  of  claim  in  a  cross  action, 
and  it  is  therefore  very  important  to  the  plaintiff  that  he  should  know 
positively  what  he  is  called  upon  to  meet. 

In  HiMman  v.  MayheWj  Sir  Ocorgo  Jessel,  M.R.,  decided,  that  where  a 
defendant  headed  his  pleading  as  a  **  defence  and  counterclaim"  under 
this  Rule,  ] mi  pleaded  no  facte  in  support  of  his  eonnterUaim^  the  plaintiff 
was  entitled,  under  Rule  21  of  this  Order,  to  join  issue  generally  on"  the 
defence  and  counterclaim  "  of  the  defendant,  and  that  Rule  20  of  this 
Order,  which  requires  a  specific  traverse  of  **  the  facts  alleged  in  a  defence 
by  way  of  counterclaim,"  did  not  apply .f 

But  even  if  the  facts  are  stated  in  the  counterclaim,  the  compliance  by 
the  defendant  with  the  present  Rule  does  not  give  him  any  absolute 
right  to  have  the  plaintiff" a  reply  struck  out  as  embarrassing,  because  it 
joins  issue  generally  under  Rule  21  of  this  Order,  and  does  not  specifically 
traverse  the  facts  atatod  in  the  counterclaim  pursuant  to  Rule  20  of  this 
Order.t 

To  an  action  by  a  company  on  a  promissory  note,  the  defendant 
pleaded,  by  way  of  set-off  and  counterclaim,  a  ^payment  in  respect  of 
scrip  in  the  company.  Ardiibald,  J.,  at  chambers,  hold  that  the  defen- 
dant shewed  a  claim  merely  to  shares  and  not  to  money,  and  that  this 
portion  of  the  defence  must  be  struck  out  or  amended.} 

For  an  instance  of  a  demurrer  to  a  counterclaim  bein^  aUowed,  on  tho 
ground  that  it  showed  no  cause  of  action  against  a  third  party  made  a 
defendant  to  it,  see  Child  v.  Stenntuff,  Stenning  v.  ChUd.^ 

ttuk  11. 

If  either  party  wishes  to  deny  the  right  of  any  other 
party  to  claim  as  ||  execntor,  or  as  trustee,  whether  in  bank- 

•  26  W.  R..  789 ;  W.  N.,  1877,  p.  178.  See  Holloway  v.  York,  2  Eil. 
D.,333;  2oW.R.,  627. 

t  Hitlman  v.  May  hew,  24  W.  R.,  485.  See  the  note  to  Rule  20  of  this 
X)rde]:»  Mj/ra. 

X  Rdfe  V.  Maclaren,  3  Ch.  D.,  lOB ;  24^.117^15:  '  ^ 

4  The  Cadogan  Advance  Company,  Limited,  v.  Shepherd,  1  Charley*e 
Gases  (Chambers),  44. 

II  W.  N.,  1877,  p.  66  ;  30  L.  T.,  426 ;  25  W.  E.,  619. 

%  For  forms  of  indorsements  of  the  **  character  of  parties,**  see  Appendix 
(A),Part  II.,  sections. 
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^^*J*  ^Ct,  ruptcy  or  otherwise,  or  in  any  representative  or  other 
alleged  capacity,  or  the  alleged  constitution  of  any  partner- 
ship firm,  he  shall  deny  the  same  specifically. 

By  Rule  5  of  the  Reg.  Gen.,  Trin.  T.,  1853,  it  is  provided  that  in  all 
actions  by  and  against  assignees  of  a  bankrupt  or  insolventt  or  ezecutorii 
or  administrators,  the  character  in  which  the  plaintiff  or  defendant  i8 
stated  on  Ihe  record  to  sue  or  bo  sued  shall  not  in  any  case  be  oonsidored 
in  issue,  unless  specially  denied.  Under  the  old  Common  Law  practice  it 
was  not  necessary  to  state  the  character  in  which  the  executor,  &c.,  sued  or 
was  sued.  By  Order  III.,  Rule  4,  stipra,  if  the  plaintiff  sues  or  the  de- 
fendant is  sued  in  a  representatire  capacity,  the  indorsement  of  claim  on 
the  writ  of  summons  is  to  show  in  what  capacity  the  plaint£f  sues  or  the 
defendant  is  sued.  By  Order  XVI.,  Rule  9,  supra,  where  there  aru 
numerous  parties  having  the  same  interest,  one  or  more  of  the  parties  may 
806  or  be  sued,  or  defend  on  behalf  of  all  the  parties  so  interested.  Tho 
qnestion  of  suing  or  being  sued  in  a  representative  capacity,  therefore,  ia 
of  more  importance  tmder  the  new  than  under  the  old  practice. 

As  to  tho  '*  alleged  constitutionof  a  partnership  firm,"  see  Order  HI., 
Rule  8;  Order  VJL,  Rule  2;  Order  IX.,  Rule  6  and  Rule  6a;  Order 
XU.,  Rule  12;  and  Order  XVI.,  Rule  10  and  Rule  lOa,  »ii/)ra  /  and 
Order  XUI.,  Rule  8,  infra. 

Rule  12. 

In  Probate  actions*  where  the  plaintiff  disputes  the  in- 
terest of  ""the  defendant,  he  shall  allege  in  his  statement 
oi  claim  that  he  denies  the  defendant's  interest. 

"  Probate  actions  "  include  (Order  LXIII.)  "  actions  and  other  matters 
relating  to  the  grant  or  recall  of  probate  or  of  letters  of  administration 
other  than  *  common  form '  business." 

'*  Interest  causes  "  in  tho  Court  of  Probate  arc  administration  suits  where 
the  right  of  a  person  applying  for  probate  is  contested  on  the  ground  of 
his  having  no  interest  in  the  estate  of  the  deceased,  cither  by  reason  of  his 
not  being  related  to  the  deceased  at  all,  or  by  reason  of  his  not  being  related 
to  him  in  so  near  a  degree  as  to  entitle  him  in  distribution  to  a  share  in  tho 
estate.    These  suits  are  conducted  by  declaration  and  plea. 

By  Rule  61  of  the  Rules  of  the  Court  of  Probate  in  contentious  business 
it  is  provided  that  *'  in  interest  causes  each  pai'ty  shall  be  at  liberty  to 
deny  the  interest  of  the  other." 

Sir  J.  Hannen  f  has  pointed  out  that  this  Rule  **  only  carries  out  the 
old  practice,  J  its  object  being  not  only  to  bring  all  the  parties  before 
the  Court,  but  to  have  all  questions  settled  with  the  least  possible 
expense.*' 

•  See,afl  to  "  Probate  actions,"  Order  V.,  Rules  1  and  10 ;  Order  XII., 
Rules  2  and  16  ;  Order  XIII..  Rule  9 ;  Order XVI.,  Rule  12 ;  Order XIX., 
Rule  1,  supra;  and  Order  XXI.,  Rule  2;  Order  XXII.,  Rule  11,  and 
Order  XXIX.,  Rule  9,  infra,  &c. 

tin  Medcalf  v.  James,  25  W.  R.,  63. 

X  See  section  18  of  the  present  Act. 
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The  plaintiff  in  a  Probate  action  who  wishes  to  put  the  defendant  on  Order 
proof  of  his  interest  under  this  Rule,  must  allege  want  of  interest  in  the       Bnle  12* 
defendant  in  the  statement  of  claim.     When  the  statement  of  claim  does  -^— ^— 
not  deny  the  defendant's  interest,  the  statement  of  defence  will  not  be 
struck  out  for  not  alleging  an  interest  in  the  defendant  under  the  present 
Rule.     The  plaintiff,  however,  will  bo  allowed  to  amend  his  statement  of 
claim  by  denying  in  it  the  defendant's  interest.* 

Rule  13. 
No  plea  or  defence  shall  bo  pleaded  in  abatement. 

Pleas  were  formerly  divided  into  dilatory  and  preemptory  pleas,  the 
best  known  kind  of  dilatory  plea  being  a  plea  in  abatement  of  non-joinder 
of  necessarj'  parties.  Order  XVI.,  Rule  13,  supra ^  however,  enables  the 
Court  or  a  J  ud^o  to  add  any  party  at  any  stage  of  the  proceedings. 

ITie  Rule  abolishes  a  class  of  pleas  which,  as  pointed  out  by  Dr.  Broom,t 
^*  have  been  discouraged  in  modem  times,  as  exhibiting  a  tendency,  on  the 
part  o  Uho  dcfondant,  to  evade  by  technical  objections  the  trial  of  the 
matter  alleged  against  him." 

For  an  illustration  of  an  ineffectual  attempt  to  raise  a  quasi  plea  in 
abatement  of  the  writ,  notwithstanding  this  Rule,  see  Frestan  v.  ZomontfX 
noted  under  Order  II.,  Rule  4,  supra. 

Rule  14. 

No  new  assignment  shall  hereafter  be  nedessary  or 
used.  But  everything  which  has  heretofore  been  alleged 
by  way  of  new  assignment  may  hereafter  be  introduced 
by  amendment  of  the  statement  of  claim. 

The  Rule  abolishes  a  form  of  replication  to  which  the  plaintiff  was 
obliged  to  resort  to  correct  mistakes  caused  by  the  generality  of  the  de- 
claration, a  quality  which  it  derived  from  its  adherence  to  the  tenor  of 
those  simple  and  abstract /or/ww/rt? — original  writs.  § 

l*he  new  assignment  stated  that  the  plaintiff  proceeded  for  another 
cause  of  action  than  that  stated  in  the  plea,  e.g.^  for  a  trespass  on  a 
different  spot,  or  for  another  promise  or  debt.|| 

In  Earp  v.  Hendorsony^  Vice-Chancellor  Bacon  called  attention  to  a 
Rule,  analogous  to  the  present  one,  laid  down  in  a  note  to  A  pp.  (C),  No. 
9,  which  is  thus  stated  in  the  report  in  the  Law  Times : — **  The  facts 
^ted  in  reply  should  in  general  be  introduced  by  amendment  into  the 

*  Medcalfv.  James,  25  W.  R.,  63. 

t  Commentaries  on  the  Common  Law,  p.  171,  edn.  1869.  Broadbent  v. 
Zedward,  11  Ad.  and  E.,  209. 

{  1  Ex.  D.,  361 ;  24  W.  R.,  928;  34  L.  T.,  341 ;  2  Charley's  Cases 
<Court),  185. 

i  Stephen  on  Pleading,  7th  edn.,  p.  199. 

I  See  the  Forms  in  Bullen  and  lieake's  Precedents  of  Pleading,  ^rd 
edn.,  663—657. 

ir  3  Ch.  D.,  354  ;  34  L.  T.,  844. 
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^   statement  of  claim.    In  Hall  v.  JB'w,*  however,  Sir  R.  Baggallay,  IiJ.y. 

Bate  M.  '  pointed  out  that  the  note  is  to  the  o£fect  that  **  the  fiicts  stated  in  thi» 

reply  (i.^.,  the  reply  in  Preoedent  No.  9),  shotdd  in  general  be  introduced 

by  amendment  of  the  statement  of  claim."  In  MaU  v.  JBve  the  Comt  of 
Appeal  overmled  the  decision  in  that  case  of  Yice-Chancellor  Bacon, 
that  the  plaintiff  must  amend  his  statement  of  claim,  instead  of  replying 
specially.  This  is  one  of  the  most  satisfactory  decisions  mider  the  nem 
Act,  and  shows  the  value  of  an  Intermediate  Court  of  Appeal.  The 
principle  of  the  present  Rule,  which  is  a  most  inconvenient  one,  is  not  to- 
be  extended.t 


Bule  15. 

No  defendant  in  an  action  for  the  recovery  of  Iand§> 
who  is  in  possession  by  himself  or  his  tenant  need  plead 
his  title,  unless  his  defence  depends  on  an  equitable 
estate  or  right,  or  he  claims  relief  upon  any  equitable 
ground  against  any  right  or  title  asserted  by  the  plaintiff* 
But,  except  in  the  cases  hereinbefore  mentioned,  it  shall 
be  sufficient  to  state  by  way  of  defence  that  he  is  so  in 
possession.  And  he  may,  nevertheless,  rely  upon  any 
groimd  of  defence  which  he  can  prove,  except  as  herein- 
before mentioned. 

Under  s.  178  of  the  Common  Law  Procedure  Act,  1852,  there  were  no 

S leadings  in  ejectment.  The  consequence  of  this  was  that  an  cquitabU* 
efence  could  not  be  set  up  in  ejectment  imdor  s.  83  of  the  Common  I>aw 
Procedure  Act,  1854.  A  defendant  who  had  only  an  equitable  interest  in 
the  land,  fo^  the  recovery  of  which  the  action  was  brought,  could  not 
invoke  the  assistance  of  a  Court  of  Law.^  The  defendant  was  obligini  to 
resort  to  the  Court  of  Chancery  to  enforce  by  injunction  his  rights. 
Where  a  tenant,  0.^.,  had  contracted  to  purchase  from  the  landlord  tho 
property  of  which  ho  was  in  occupation,  if  the  landlord  took  proceedings 
in  ejectment,  the  tenant  had  stiU  to  resort  to  the  Court  of  C^iancery  for 
an  injunction  to  stay  proceedings.  This  extraordinary  state  of  things  is 
happily  amended  by  tiio  present  Hulo. 

♦  4  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  145 ;  26  W.  E.,  177 ;  35  L.  T.,  735, 
926. 

t  See  TheZondon  and  St.  Katharine  Docks  Company  v.  The  Metropolitan 
MaUfcay  Company,  35  L.  T.,  733,  the  decision  in  which  is  probably 
wrong. 

1  As  to  actions  for  the  recovery  of  land,  bee  Order  IX.,  Kule  S ;  Order 
XI.,  Rule!  ;  Order  XII.,  Rules  18—22 ;  Order  XIK.,  Rules  7,  8 ; 
OidiBrZyiI.,Bule2,nfpr«f;  and  Order  XXIX.,  Rules  7,  8;  Order  XLII.> 
Role  2,  and  Order  XLVUI.,  infra, 

}  Neave  v.  Avery ^  16  C.  B.,  328. 
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Learo  to  set  up  an  equitable  dofenoe  under  this  Rule  at  the  trial  of  an    Oxdar 

action  of  ejectment,  cfmimenced  before  the  lat  of  November,  1876,  was      Biilo  16. 
refused  by  Bramwell,  B.^  

Rule  16. 

Nothing  in  these  Bales  contained  shall  affect  the  right 
of  any  defendant  to  plead  "  not  guilty  by  statute/*  And 
every  defence  of  "not  guilty  by  statute"  shall  have  the  same 
effect  as  a  plea  of  "  not  guilty  by  statute"  has  heretofore  had, 
but  if  the  defendant  so  plead,  he  shall  not  plead  any  other 
defence  without  leave  of  the  Court  or  a  Judge. 

The  plea  of  **  not  guilty  by  statute  "  puts'in  issue  not  only  the  defences 
l>oculiar  to  the  statute,  but  also  all  the  defences  which  were  admissible 
under  the  goneral  issue  at  Common  Law.f 

By  Heg.  Gen.,  Trin  T.,  1853,  Rule  21,  the  defendant  who  pleads  this 
plea  must  insert  in  the  margin  of  the  plea,  the  words  **  by  statute,"  to^ 
gether  with  the  year  of  the  reign,  and  the  chapter  and  section  of  the  Act, 
otherwise  the  plea  shall  be  taken  not  to  have  been  pleaded  by  virtue  of 
any  Act  of  Parliament.  See  7  Jaa  I.,  c  6;  21  «lac.  I.,  c.  4,  s.  4;  21 
Jac.  I.,  c.  12,  B.  5;  11  Goo.  II.,  c.  19,  s.  21 ;  42  Geo.  III.,  c.  85,  s.  6; 
5  &  6  Will.  IV.,  c.  50,  B.  109  ;  6  &  7  Vict.,  c.  97,  s.  3  ;  11  &  12  Vict.,  c. 
44,8.17;  11  &  12  Vict.,  c.  63,8. 139;  13  &  14  Vict.,  c.  61,  s.  19;  16  &  17 
Vict.,  c.  107,  88.  313  &  317  ;  24  &  25  Vict.,  o.  96,  s.  113;  25  &  26  Vict.,  c  • 
102,  8. 106 ;  28  and  29  Vict.,  c.  1J6,  s.  49 ;  30  &  31  Vict.,  c.  125,  s&  57, 58 ; 
31  Vict.,  c.  14,  8.  89  ;  31  Vict.,  c.  15,  s.  90. 

'*  He  shall  not  plead  any  other  defence  without  the  leave  of  the  Court 
or  a  Judge."  In  the  case  of.  Hazelfoot  v.'  Th0  Chelnuford  Local  Board^X 
which  was  an  action  for  taking  gravel,  Sir  George  Jesscl,  M.R.,  gave  leave 
to  the  defendants  to  plead  the  defence  of  sale  by  and  payment  to  the 
authorized  agent  of  the  plaintiffs,  in  addition  to  the  plea  of  *'  Not  guilty 
by  statute." 

Rule  17. 

Every  allegation  of  fact  in  any  pleading  in  an  action, 
not  being  a  petition  or  summons,  if  not  decided  specifically 
or  by  necessary  implication,  or  stated  to  be  not  admitted 
in  the  pleading  of  the  opposite  party,  shall  be  taken  to  be. 
admitted,  except  as  against  an  infant,  lunatic,  or  person 
of  unsound  mind  not  so  found  by  inquisition. 

See  the  notes  to  Rules  20,  21,  &  22  of  this  Order,  infra, 

Hie  principle  contained  in  this  Bule  is  woU  recognised  at  the  Common 

*  Von  Joel  V.  Smith,  TimeSy  November  22Dd,  1875  ;  1  Charley's  Cases 
(Court),  95. 
t  Hots  V.  Clifton,  11  A.  and  E.,  681.  J  11  N.  C,  180. 
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Order  XIX.,   Law.    *'  A  plea  in  denial/'  observe  tho  authors  of  Precedents  of  Plead- 
Biile  17.       ing,*  '^  admits  the  truth  of  all  the  allegations  in  the  declaration  which 

are  not  denied  by  it,  provided  they  are  material  and  might  bo  denied^  for 

it  is  an  essentitd  principle  of  pleading  that  whatever  is  not  denied  is 
admitted,  and  each  plea  is  to  be  considered  by  itself,  as  if  it  were  the  only 
one  on  the  record.f 

Jn  the  Court  of  Chancery,  also,  **  tho  Bill,  so  far  as  it  was  not  contradicted 
by  the  plea  was,"  Lord  KedesdaJo  observes,;^  taken  for  true." 

'*  All  you  have  to  find,  under  this  rule,"  said  Sir  George  Jessel,  M.B., 
in  Thorp  v.  Jfoldsworthf^  **  is  «o  specific  denial  or  fio  definite  reftaal  to 
admit:* 

A  motion  by  infant  eestuis  qt4e  trustent  that  tho  defendant,  their  trustee, 
might  be  ordered  to  pay  into  Court  a  sum  of  money,  which  had  been  lost 
through  his  breach  of  trust,  was  granted  by  Sir  RichardMalinSyV.C,  the 
defendant,  although  he  hud  not  definitely  refused  to  admit  the  title  of 
tho  plaintiffs,  not  haWng  specifically  denied  it.|| 

This  Rule  must  be  carefully  considered  by  tho  pleader  in  connection 
with  Order  XL.,  Hule  11,  infra,  by  which  any  party  to  an  action  is 
enabled  to  apply  at  any  stage  to  the  Court  or  a  Judge  for  such  order  as  he 
may,  upon  any  admissions  of  fact  in  the  pleadings^  be  entitled  to,  without 
waiting  for  the  determination  of  any  other  question  between  the  parties. 
Any  such  application  may  be  made  by  motion,  as  soon  as  the  right  of 
the  party  applying  to  the  relief  claimed  has  appeared  from  the  pleadings, 
A  statement  of  defence  in  an  action  brought  against  a  husband  and  wifo 
on  their  joint  and  several  promissory  note,  purported  to  be  tho  defence 
of  the  husband  as  well  as  that  of  the  wife,  but  it  raised  no  defence  at  all 
as  regarded  the  husband.  Vico-Chancollor  Hall  allowed  the  plaintiff  on 
affidavit  of  service  of  notice  of  motion,  under  Order  XL.,  Rule  11,  to  sign 
final  judgment  under  Order  XXIX.,  Rule  2,  against  the  husband,  upon 
his  admissions,  without  waiting  for  the  determination  of  tho  action  as 
against  the  wife.^ 

Tho  need  of  circumspection  in  pleading,  as  regards  the  present  Rule,  is 
the  greater,  as  the  Rule  will  bo  enforced  strictly.  Per  Jessel,  M.R.,  in 
Thorp  V.  Holdsworth** 

La  Lord  Hantner  v.  Flight^ff  Brett,  J.,  said  : — "  Allegations  of  fact  are 
xdade  in  this  statement  of  claim,  and  some  are  denied,  and  some  aro  not. 
Those  that  are  not  denied  are  taken  as  being  admitted."tt  The  dictum 
remains  true,  although  the  diction  in  the  particular  case  was  reversed. JJ 

WTiere  no  facts  aro  specificaliy  stated  in  support  of  a  contention,  a 
plaintiff  who  joins  issue  generally,  cannot,  of  course,  be  taken  to  havo 
admitted  tho  mcts  on  which  the  counterclaim  is  impliedly  based. ^{ 


•  -Bullcn  and  Leake's  Precedents  of  Pleading,  p.  436,  3rd  odu. 

+  See  Jones  v.  Brown,  1  Ring.,  N.C.,  484  ;  Noel  v.  Boyd.,  4  DowL,  415  ; 
Saunderson  v.  Collman,  4  M.  &  G.,  209,  225. 

X  Mitford  on  Pleading,  352. 

§  3  Ch.  D.,  637,  640 ;  45  L.  J.  (Ch.),  406. 

if  SymondsY.  Jenkins,  34  L.  T.,  277;  24  W.  R.,  512.  **Ho  did  not 
know,  and  could  not  set  forth  as  to  his  belief,  or  otherwise." 

%  Jenkins  v.  Davies,  1  Ch.  D.,  696 ;  24  \V.  R.,  690.  See,  further,  the 
cases  cited  under  Order  XL.,  Rule  11. 

♦♦  3  Ch.  D.,  637 ;  46  L.  J.  (Ch.),  406. 

tt  24  W.  R.,  346 ;  35  L.  T.,  127.  JJ  36  L.  T.,  279. 

j§  Hillman  v.  Mayhew,  24  W.  R.,  485. 
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**  Except  as  against  an  in£uit,  lunatic  or  person  of  nnsound  mind  not   Order  XIX.« 
8o  found.'*  Great  indulgence  was  always  shewn  by  the  Court  of  Chancery      Biila  17. 
to  these  pei-sons,  who  wore  regarded  as  peculiarly  under  its  care.* 

Bule  18. 

Each  party  in  any  pleading,  not  being  a  petition  or 
summons,  must  allege  all  such  facts  not  appearing  in  the 
previous  pleadings  as  he  means  to  rely  on,  and  must  raise 
all  such  grounds  of  defence  or  reply,  as  the  case  may  l)e, 
as  if  not  raised  on  the  pleadings  would  be  likely  to  take 
the  opposite  party  by  surprise,  or  would  raise  new  issues  of 
fact  not  arising  out  of  the  pleadings,  as,  for  instance,  fraud, 
or  that  any  claim  has  been  barred  by  the  Statute  of  Limita* 
tions,  or  has  been  released. 

The  Statutes  of  Limitations  must,  under  the  old  Common  Law  practice, 
have  been  specially  pleaded,  and  by  Reg.  Gen.,  Trin.  T.,  1853,  fraud  must 
have  been  Hpecially  pleaded. 

**  Ground  of  reply.*'  The  plaintiff  may  replv  specially.  Rail  v.  Sve.f 
<*  The  Statute  of  Limitations."  The  defence  of  the  Statute  of  Limita- 
tions cannot  be  raised  on  demurrer,  under  Order  XXVIII.,  Rule  I,  but 
must  be  specially  pleaded  pursuant  to  the  present  Rule.  It  is  not  a  con- 
clusive defence  against  the  plaintiff,  who  might,  in  his  reply,  allege  facts 
which  would  avoid  it,  and  could  not  be  compelled  to  anticipate  in  his 
statement  of  claim  that  such  a  defence  would  be  set  up.  By  means  of  a 
demurrer  the  issue  whether  the  statute  applies  or  not  is  not  raised. 
Wakelee  v.  Bavia.X  The  defence  of  the  Statute  of  Frauds  cannot  be  raised 
by  demurrer.}    See  Rule  23  of  this  Order,  infra. 

Rule  19. 

No  pleading,  not  being  a  petition  or  summons,  shaU, 
except  by  way  of  amendment,  raise  any  new  ground  of 
claim,  or  contain  any  allegation  of  fact  inconsistent  with  the 
previous  pleadings  of  the  party  pleading  the  same. 

This  Rule  preserves  the  well-known  principle,  that  there  must  be  no 
"<fo;;ar/Mrtf"  in  pleading. 

Lord  Cokcjl  detinos  it  thus : — *'  A  departure  in  pleading  ia  said  to  be 
when  the  second  plea  containeth  matter  not  pursuant  to  his  former,  and 
which  fortified  not  the  same,  and  therefore  it  is  called  deceuut,  because 
he  departeth  from  his  former  plea." 

•  Mitford  on  Pleading,  252,  390. 

t  4Ch.D.,341;  46L.  J.  (Ch.),  146 ;  26  W.  R.,  177;  36  L.T.,736,926. 

X  25  W.  R.,60;  11  N.  C,  189. 

§  Catling  y,  Xing,  A6  L.  J.  (Ch.),  384 ;  36  L.  T.,  626. 

U  Co.  Litt.,  304a. 
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,       "  A  depitttrft,"  Ifcr.  Bericiit  Staphen  pointi  ont,^  "  obirioaily  cm  iieTer 

>«lft'  It.      take  pkoe  tiU  the  lepUontuni." 

—      A  pkmtiir  may  reply  ipedaUfyt  allegmg  new  £Mste  in  hit  i«i^ 

not,  of  course,  bo  as  to  inTolve  a  violation  of  this  Rule. 


Bule  20. 

'  It  shall  not  bo  safficient  for  a  defendant  in  his  defence 
to  deny  generally  the  facts  alleged  by  the  statement  of 
olainii  or  for  a  plaintiff  in  his  reply  to  deny  generally  the 

&cts  alleged  in.  a  defence  by  way  of  coanterdaim,  but  each 
party  must  deal  specifically  with  each  allegatioa  of  fact 
of  which  he  does  not  admit  the  truth. 

This  Role  should  be  read  with  Riile  17  of  this  Order,  ntpra. 

**  Whereas/*  observe  the  authors  of  Precedents  of  Pleading,"  ''any  do- 
fence  is  admissible  imder  the  general  issue,  it  is  still  clearly  the  interaat 
of  the  defendant  to  plead  it  in  that  form.  By  this  means  he  may  ayoid 
disclosing  his  particular  ground  of  defence ;  he  will  gain  the  advantage 
of  throwing  the  greatest  burthen  of  proof  on  his  adversary,  and  he  may 
avail  himself,  not  only  on  the  particidar  defence  he  proposes  to  rely  on, 
bat  also  of  any  other  ground  which  may  arise  at  the  trial,  and  which  fidls 
within  the  scope  of  the  general  issue." 

The  present  Rule  will  be  strictly  enforced.  Per  Jeeael,  H.R^  in  Thorp 
V.  Holdeworth.X 

**  It  will  not  be  sufficient  for  a  plaintiff  in  his  reply  to  deny  generally 
the  facts  alleged  in  a  defence  by  way  of  counterclaim.  This  refers  only 
to  the  facts  alleged  in  a  defence  by  way  of  counterclaim.  But  the  plaintiff 
may  reply  specially,  although  there  is  no  counterclaim.  § 

In  Jiolfe  y.  Maclareny  the  plaintifl*||  did  not  deliver  any  specific  reply 
to  the  defendant's  counterclaim,  pursuant  to  this  Rule,  but  joined  issue 
generally,  imder  liule  21.  Vice-Chancellor  Hall,  nevertheless,  reftjsed 
to  order  the  reply  to  be  amended  or  to  strike  it  out  under  Order  XXVII., 
Bnle  1,  as  embarrassing.lT 

It  was  contended  in  this  case  by  the  Counsel  for  the  defendant,  and 
conceded  by  the  Counsel  for  the  plaintiff,  'that  the  effect  of  the  pUdntiff 
joining  issue  generally,  in  violation  of  the  Bule,  was  to  let  in  Rule  17 
of  this  Oi'der,  tupra,  and  amount  to  an  admission,  namely,  of  the  fsicts 


*  Stephen's  PI.,  7th  edn.,  359.  See  instances  of  departure,  Siehman 
V.  Walker,  WiUes,  27  ;  Robertt  v.  Mariett,  2  Saund.,  188. 

t  Mall  V.  £re,  4  Ch.  D.,  841 ;  46  L.  J.  (Ch.),  146 ;  25  W.  R.,  177  ;  35 
L.  T.,  735,926. 

t  3  Ch.  D.,  637 ;  46  L.  J.  (Ch.),  406. 

i  MillY.  Eve,  4  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  145;  25  W.  R.,  177 ; 
36  L.  T.,  73a,  926. 

jl  '*  Defendant"  ia  evidently  an  error  in  the  report  of  the  case  in 
3  Ch.  D. 

f  Relfe  V.  Maelaren,  3  Ch.  D.,  106 ;  24  W.  R.,  816. 
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alleged  by  the  defendant  in  lus  ooanterdainL     Where  the  defendant  ((hter 
pleads  no  fects  in  support  of  his  counterclaim,  Rule  21 ,  and  not  this  Bale,       tal*  80 
apiilies,  and  the  plaintiff  is  at  liberty  to  join  isBne  generally  on  the 
defence  and  counterclaim  of  the  defendant.* 

Bute  21. 

Subject  to  the  last  preceding  Rule,  the  plaintiff  by  \nB 
reply  may  join  issue  upon  the  defence,  and  each  party 
in  his  pleading,  if  any,  subsequently  to  reply,  may  join  issue 
upon  the  previous  pleading.  Such  joinder  of  issue  shall 
operate  as  a  denial  of  every  material  allegation  of  fact  ia 
the  pleading  upon  which  issue  is  joined,  but  it  may  except 
any  facts  which  the  party  may  be  willing  to  admit,  and 
shall  then  operate  as  a  denial  of  the  facts  not  so  admitted. 

See  the  last  preceding  Rule  and  the  note  thereto,  tupra. 

The  first  part  of  the  present  Rule  is  taken  from  s.  79  of  the  Common  Law 
Procedure  Act,  1862.  **  Either  paiiy  may  plead  in  answer  to  the  plea  or 
subsequent  pleadings  of  his  adversary,  that  he  joins  issue  thereon. ' 

The  79th  section  of  that  Act  proceeds  as  follows : — "  Such  forms  of 
joinder  of  issue  shall  bo  deemed  to  be  a  denial  of  the  substance  of  the  plea 
or  other  subsequent  pleadings,  and  an  issue  thereon." 

Dr.  Stephenf  points  out  that  **  in  the  rules  of  pleading  g^ven  bv  the 
Schedule  annexoa  to  the  Judicature  Act,  1873,  no  pleadings  beyond  the 
reply  are  mentioned,"  and  that  "  under  the  system  prior  to  that  Act,  there 
was  recognised  a  rejoinder  on  the  part  of  the  defendant  to  the  replication 
a  aurrejoinder  from  the  plaintiff,  a  rebutter  by  the  defendant,  and  a  tfwr- 
rebutter  on  the  part  of  the  plaintiff." 

The  present  Rule,  however,  restores  the  old  pmctice,  for  it  speaks  of 
**pleadin{^  subsequent  to  reply.'* 

By  Oixler  XXIV.,  Rule  2,  infra,  no  pleading  subsequent  to  the  reply 
can  be  pleaded  without  leave  of  the  Court  or  a  Judge. 

See  the  case  of  Hall  v.  Eve^X  where  a  rejoinder  was  necessitated  by 
leaTe  being  g^ven  to  the  plaintiff  to  reply  specially. 

In  the  case  of  Norris  v.  Beazlep,^  where  the  plaintiff  had  replied 
spMBcially,  the  Common  Fleas  Division  refused  leave  to  the  defendant  to 
rejoin  specially,  on  the  ground  that  the  rejoinder  contained  matter  which 
ought  to  be  set  out,  by  way  of  amendment,  in  the  statement  of  defence. 

**  Subject  to  the  last  preceding  Rule,"  i.e.,  to  the  defendant's  dealing 
spedfically  with  the  allegations  of  fact  in  the  plaintiff's  statement  of 
daim,  and  to  the  plaintiff's  dealing  specifically  with  the  allegatLons  of 
fiict  in  the  defendant's  counterclaim.     **  The  last  preceding  Rule,"  does 


♦  Hillman  v.  Mayhtw,  24  W.  R.,  486.  See  Rule  10  of  this  Order,  supra, 
and  Rule  21,  infra,  and  Crmce  t.  Bamieot,  26  W.  R.,  789. 
t  P.  461,n.  (a) 
•  *  4  Ch.  D.,  341 ;  46  L.J.  (Ch.),  146 ;  26  W.  R.,  177 ;  86  L. T.,  786, 926. 
f  36  L.  T.,  846. 
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Ordtr  XIX.,    not,  however,  apply  where  the  defendant  sots  out  no  &cts  in  Bupport  of 
Bnle  81.       his  ooontcrclaim.     Rillman  v.  Mayhetc* 

'" The  defendant  cannot  inaitt  on  the  plaintiff  replying?  specially  to  a 

counterclaim  if  tho  plaintiff  prefers  to  join  issue  generally,  and,  hy  so 
doini^,  admit  the  facts  sot  out  in  support  of  the  counterclaim.  "  I  can- 
not," said  Vico-Chancellor  Hall,  in  delivering  judgment  to  this  effect,t 
**  allow  a  defendant  to  amend  a  plaintiff's  pleadings,  or  rather  to  compel 
u  plaintiff  to  amend  his  own  pleadings  in  any  way  the  defendant  thinks 
piopor.*' 

In  Appendix  (C),  a  form  (No.  6)  is  given  of  joinder  of  issue  generally 
on  the  defendant's  statement  of  defence,  followed  hy  a  reply,  specially, 
to  one  of  the  paragraphs  of  tho  statement  of  defence. 

In  Earp  v.  Henderson^l  Vice-Chancellor*Bacon*s  attention  was  called  to 
this  form.  He  held,  however,  that  a  plaintiff  cannot  join  issue  generally 
on  the  defendant's  statement  of  defence,  and  then  reply,  specially,  by  way 
tf  eonfitsion  and  atoidanee. 

In  HaU  V.  Evey\  the  follo^dng  mode  of  joining  issue,  and,  at  the  same 
time,  of  replying  specially,  was  adopted.  The  plaintiff  admitted  some 
of  the  paragraphs  of  the  statement  of  defence,  and  denied  others,  he  then 
replied  specially ;  and  lastly,  he  joitted  issue  with  the  defendants  upon 
their  statement  of  defence,  except  as  to  such  of  tho  allegat^>ns  and  state- 
ments as  were  thereinbefore  admitted.  Vice- Chancellor  Bacon,  no  doubt, 
objected  ev(  n  to  this  form  of  pleading.  Tho  Court  of  Appeal  upheld  it, 
however,  imanimously,  on  appeal.  In  Earp  v.  ffettdersotij  moreover,  Sir 
George  Bramwcll,  L.  J.,  put  the  very  point  raised  in  Earp  v.  HendcrtoHy 
and  decided  it  in  an  opposite  way  to  Vice-Chancellor  Bacon.  **  In  tho 
Appendix  several  instances  of  confession  and  avoidance  in  special  replies 
are  given,  and  I  think,  therefore,  the  plaintiff  may  traverse  tht^  alleya- 
tions  made  in  the  defence,  or  confess  and  avoid  them^  oa  both." 


Rule  22. 

When  a  party  in  any  pleading  denies  an  allegation  of 
fact  in  the  previous  pleading  of  the  opposite  party,  he 
must  not  do  so  evasively,  but  answer  the  point  of  sub- 
stance. Thus,  if  it  be  alleged  that  he  received  a  certain 
sum  of  money,  it  shall  not  be  sufficient  to  deny  that  he  re- 
ceived that  particular  amount,  but  he  must  deny  that  he 
received  that  sum  or  any  part  thereof,  or  else  set  out  how 
much  he  received.  And  so  when  a  matter  of  fact  is  alleged 
with  divers  circumstances,  it  shall  not  be  sufficient  to  deny 


*  24  W.  IL,  486. 

f  Rolfe  v.  Maclaren,  3  Ch.  D.,  106;  24  W.  R.,  816. 

X  3  Ch.  D.,  254 ;  34  L.  T.,  844. 

§  4  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  146 ;  26  W.R.,  177 ;  36  L.  T.,  736, 926. 

y  Ohserve :  not  **  some  of  the,"  but  **  the." 
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it  as  alleged  along  with  those  oiroaiii9taQ03S,  but  a  fair  and    Ordar 
substantial  answer  must  be  given,  ' 


This  Rule  will  be  strictly  enforced.  Per  Jos83l,  liI.R.y  in  Thorp  v. 
Soldsworth,^ 

The  Rule  is  taken  from  Order  XV.,  Rule  2,  of  tho  Consolidated  Orders 
of  the  Court  of  Chancery.  The  first  clause  of  the  Rule  stands  thus  in 
the  Chancery  Order  : — **  When  a  defendant  denies  a  fact  {tie)  he  most 
traverse  or  deny  directly,  and  not  by  way  of  negative  pregnant.**  The 
iUustration  which  follows  is  copied  verbatim  in  the  above  Rule.  The 
last  clause  of  the  Rule  is  thus  expressed  in  the  Chancery  Order : — **  And 
so  where  a  fact  is  alleged,  with  divers  circumstances,  the  defendant 
must  not  deny  or  traverse  it  literally ^  as  it  is  alleged  in  the  Bill,  but  must 
answer  the  point  of  substance  positively  and  ccrtainly."t 

"He  must  not  do  so  evasively."  In  TfMrp  v.  I£oldsworeh,X  the 
plaintiffs,  by  their  statement  of  claim,  alleged  that  they  and  the 
defendant  had  agreed  to  take  a  lease  of  certain  premises  and  to 
enter  into  partnership;  that  draft  articles  of  partnership  were  con- 
sidered and  approved  by  the  plaintiffs  and  defendant  at  an  interview 
on  a  day  named,  subject  to  their  being  finally  ro\'ised  by  the  defen- 
dant's solicitor ;  and  the  draft  articles  had  not  yet  been  revised,  nor 
the  articles  executed ;  that,  although  the  draft  articles  were  only  settled 
subject  to  reWsion,  the  terms  of  the  arrangement  between  the  plaintiffs  and 
the  defendant  as  therein  provided  loere  dejinitely  agreed  upon  at  the  said 
interview ;  that  the  defendant  had  not  intimated  any  objection  to  the 
terms  of  Uie  articles ;  that  it  was  soon  after  agreed  that  certain  sums 
should  be  brought  in  by  the  plaintiffs  and  defendant;  that  they  pro- 
ceeded with  the  partnership  undertaking,  and  the  defendant  had  taken 
an  active  part  in  it,  but  that  ho  had  not  contributed  his  share ;  and  that 
notice  had  been  given  him  to  withdraw  from  the  undertaking.  Tho 
plaintiffs  claimed  that  it  might  be  declared  that  they  and  tho  defendant 
were  copartners  upon  the  terms  provided  by  the  draft  articles,  and  that 
the  partnership  might  be  dissolved.  The  defendant,  in  his  statement  of 
defence,  admitted  that  ho  had  agreed  with  the  plaintiffs  to  enter  into 
partnership  and  take  a  lease  as  alleged  by  the  plaintiffs ;  but  he  added, 
**  The  defendant  denies  that  the  terms  of  the  arrangement  between  himself 
and  the  plaintiffs  were  dejinitely  agreed  upon  as  alleged,**  Sir  George 
Jessel,  M.R.,  in  decreeing  a  dissolution  of  tho  partnership  upon  motion 
for  judgment,  under  Order  XL.,  Rule  11,  on  tho  admissions  of  fact  in  the 
pleadings,  observed  that  the  defendant's  pleading,  denying  that  **  the  terms 
of  the  axrangement  were  dejinitely  agreed  upon  as  alleged*^  was  evasive 
within  the  meaning  of  the  present  Rule.  **  *As  alleged,* "  said  his  lordship, 
'*  may  mean  $  the  whole  allegation  in  the  statement  of  claim,  not  tho 
allegations  of  tho  particular  paragraph,  I  cannot  tell  from  his  pleading 
what  part  of  the  plaintiffs'  allegations  the  defendant  intends  to  deny.  He 
ifiay  intend  to  deny  that  the  terms  were  definitely  agreed  upon  at  the 

•  3  Ch.  D.,  637 ;  45  L.  J.  (Ch.),  406. 
t  This  Order  is  as  old  as  1661.  X  ^*  mpra, 

§  The  reports  of  the  case  say  **  means,"  but  this  is  evidently  an 
error,  for  the  M.R.  immediately  proceeds  to  say  that  ho  could  not  make 
out  what  the  pleadings  meant.  If  he  could,  the  pleading  was  not 
"evasive.'* 
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Ovd«r  9CZZ.,   interview,  although  theyweie  definitely  effreed  upon  on  some  otlur^y* 
Bide  SS.      or  he  may  have  some  peculiar  view  an  to  the  moaninic  of  the  word 
' —  'definitely.*     Ho  may  rot  bb  able  to  say  that  the  terms  wwe  not 
arranged  as  agreed  upon,  but  he  may  take  the  word  *  definitely/  because  he 
thinlre  it  may  give  him  some  mode  of  escape.    I  cannot  make  out  what 
he  meanfl.     Ho  is  bound  to  deny  that  nny  terms  of  arrangement  were  #fir 
come  to,  if  that  is  what  he  means ;  if  he  does  not  mean  that,  he  should 
deny  that  any  terms  of  arrangement  were  ever  come  to  except  the  follow- 
ing, and  then  etate  what  the  terms  were ;  otherwise  there  is  no  SDecifio 
denial."  *^^ 

Where  a  defendant  traverses  generally  an  alleged  agreement  and 
sunports  his  denial  by  a  specific  allegation  of  one  particular  fiust,  the 
ODiy  issue  open  to  the  defendant  at  the  trial  is  the  issue  of  fiust  so  spedfl- 
cilly  raised.    Per  Fry,  J.,  in  Byrd  v.  i^tififi.* 

RuU  23. 

When  a  contract  is  alleged  in  any  pleading,  a  bare 
denial  of  the  contract  by  the  opposite  party  shall  be  oon- 
strued  only  as  a  denial  of  the  m^ing  of  the  contract  in 
fact,  and  not  of  its  legality  or  its  sufficiency  in  law,  whether 
with  refei*ence  to  the  Statute  of  Frauds  or  otherwise. 

The  geDoral  issues,  '^  non  aesumptitf*  and  ^*  non  estfaetmn  '*  operated  only 
as  a  "  denial  of  the  making  of  the  contract  in  fact,"f  and  matters  in  con- 
fession and  avoidance,  and  which  showed  the  transaction  to  be  void  or 
voidable  in  point  of  law  had  to  bo  specially  pleaded,  e.g.,  release,  infiuiGy, 
coverture.  But  it  was  not  necessary  at  Common  Law  speciaUy  to  plead 
the  Statute  of  Frauds,  as,  if  the  alleged  contract  did  not  satisfy  the 
requirements  of  that  statute,  there  was  no  contract  at  aU  in  fiict. 
Practically,  therefore,  a  defence  in  matter  of  law  (though  not  by  way  of 
confession  or  avoidance)  was  admissible  under  the  general  issue.  Thu 
practice  in  Equity  was  different.  "If  the  defendant  in  P'quity  intended 
to  rely  on  the  Statute  of  Frauds,  or  any  other  special  statute,  he  was 
compelled  to  make  a  special  averment  of  his  intention."  Per  Mellish, 
L.J.,  in  Clarke  v.  Calioio.X 

Order  XIX.,  Kulo  23,  is  intended  partly  as  an  enunciation  of  the 
jealousy  with  which  this  class  of  defences  is  regarded,  and  partly  to 
assimilate  the  practice  at  Common  Law  and  in  Equity.  Per  Brett, 
li.J.,  S.C« 

The  pleadings  in  the  esse  of  Clarke  v.  Callow  were  as  follows : — The 
statement  of  claim  alleged  a  contract  for  the  sale  of  sixty-four-quarters  of 
barley  by  the  plaintifif  to  the  defendant  for  the  sum  of  £124.  ISs.  Od.,  and 
also  (paragraph  3)  that  the  defendant  had  **  accepted  and  actually 
Teoeived  **  the  barley.  The  statement  of  defence  traversed  the  contract 
and  also  travrrted  the  acceptance  and  receipt  of  the  barley.  The  Judge  at 
the  trial  (Field,  J.)  ruled  that   no  question  arose  under  the  Statute   of 

♦  26  W.  R.,  749. 

t  Beg.  Gen.,Trin.  T.,  1853,  Rule  6. 

J  46  L.  J.  (Q.  B.),  63 ;  W.  N.,  1876,  p.  262. 
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Krauda,  as  it  had  not  been  specially  pleaded*  pnnaant  to  tha  preeent    Oriar  XIX., 
Rule,  and  the  verdict  was  entered  for  the  plaintiff,  although  the  juiy      Bnla  S8. 

found  that  the  defendant  had  not  receired  the  barley.  The  Queen's  Bench "  — 

Division  refused  to  grant  a  rule  niti  to  set  aside  the  verdict,  and  entered  a 
verdict  for  the  defendant ;  and  the  Court  of  Appeal  affirmed  thi^  decision. 
Mr.  Merewether,  who  apx>earod  for  the  defendant,  ingeniously  Argued 
before  the  Court  of  Appeal  that  the  plaintiff  iir  his  third  paragraph  had 
introduced  the  question  of  the  Statute  of  Frauds  by  alleging  that  the 
defendant  had  *^ accepted  and  actually  received"  the  barley;  and  as  the 
defendant  had  traversed  the  acceptance  and  receipt,  the  statements  of 
claim  and  of  defence  sufficiently  raised  the  issue  under  the  statute  upon 
the  pleadings.  Kelly,  C.B.,  however,  pointed  out  that  this  waa  merely 
the  allegation  and  traverse  of  an  immaterial  fact.  The  statute  must  be 
expressltf  pleaded,  otherwise  advantage  cannot  now  be  taken  of  it. 

Rule  24. 

Wherever  the  contents  of  any  document  are  ma- 
terial, it  shall  be  sufficient  in  any  pleading  to  state  the 
effect  thereof  as  briefly  as  possible,  without  setting  out  the 
whole  or  any  part  thereof,  unless  the  precise  words  of  the 
document  or  any  part  thereof  are  material. 

.  Compare  with  this  Rule  s.  56  of  the  Common  Law  Procedure  Act, 
1852,  and  see  Rule  2  of  this  Order,  and  the  note  thereto,  supra. 

As  **  Equity  pleadings  commonly  take  the  form  of  a  prolix  narrative, 
with  copies  and  extracts  of  deeds,  correspondence  and  other  doetiments  tet 
forth  at  fieedless  lenffth^'f  the  .T<k[uity  draughtsman  will  be  well  advised 
to  give  heed  to  this  Rule.  The  Court  of  Chancery  it6clf,J  indeed,  has 
impressed  upon  its  Counsel  that  they  must  '*  take  care  that  the  deeds, 
writrugs,  and  records  be  not  unnecessarily  set  out  thereon  in  hae  verba, 
but  that  so  much  of  them  only  as  is  pertinent  and  material  be  given,  as 
Counsel  may  deem  admissible,  without  needless  prolixity." 

The  Court  or  Judge,  or  the  Taxing  Master  by  direction  of  the  Court  or 
Judge  or  proprio  motti,  may  disallow  the  costs  of  any  pleading  which 
is  *^  of  unnecessary  length."     Rules  of  the  Supreme  Court  (Costs). { 

See  Marsh  v.  The  Mayor,  Aldermen,  ^c,  of  Potttefraet,}Ji  as  to  the 
power  of  the  Master  to  strike  out  whole  paragraphs  of  the  pleadings  for 
prolixity. 

Bute  25. 
Wherever  ft  is  material  to  allege  malice,  fraudulent 

*  The  defence  of  the  Statute  of  Frauds  cannot  be  raised  by  demurrer. 
Catlirw  V.  Kinff,  46  L.  J.  (Ch.\  384 ;  86  L.  T.,  626. 

t  rint  Report  of  the  Judicature  Commission,  p.  U. 

X  Order  VIII.,  Rule  2,  of  the  Consolidated  Orders  of  the  Court  of 
Chancery. 

{  Section  18  of  the  "  General  Provisions.*' 

U  1  Charley's  Cases  (Chambers),  66. 
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Ordtr  XIZ./  intention^  knowledge,  or  other  condition  of  the  mind  of 
— .'-.  any  person,  it  shall  be  sufficient  to  allege  the  same  as  a 

fact  without  setting  out  the  circumstances  from  which  the 

same  is  to  be  inferred. 

It  will  bo  sofficiont,  e,g,y  to  allege  in  an  action  for  malicious  prosecu- 
tion that  "  the  defendant  prosecuted  legal  prooeodings  ag^ainst  the  plain- 
tiff maliciously  and  without  reasonable  and  probable  cause/* '*  without 
setting  out  the  circumstances  from  which"  this  "is  to  be  inferred.**" 
Aderia  v»  Thrigley^*  per  Archibald,  J. 

Rule  26. 

Wherever  it  is  material  to  allege  notice  to  any  person 
of  any  fact,  matter,  or  thing,  it  shall  be  sufficient  to  allege 
such  notice  as  a  fact,  unless  the  form  or  the  precise  terms 
of  such  notice  be  material. 

Some  such  form  as,  '*  of  all  which  the  said  defendant  had  notice/*  will^ 
it  is  apprehended,  be  a  sufficient  allegation  of  notice  under  this  Ride. 

Rule  27. 

Whenever  any  contract  or  any  relation  between  any 
persons  does  not  arise  from  an  express  agreement,  but  is 
to  bef  implied  from  a  series  of  letters  or  conversations,  or 
otherwise  from  a  number  of  circumstances,  it  shall  be  suffi- 
cient to  allege  such  contract  or  relation  as  a  fact,  and  to 
refer  generally  to  such  letters,  conversations,  or  circum- 
stances without  setting  them  out  in  detail.  And  if  in  such, 
case  the  person  so  pleading  desires  to  rely  in  the  alter- 
native upon  more  contracts  or  relations  than  one  as  to  be 
implied  from  such  circumstances,  he  may  state  the  saiiie 
in  the  alternative. 

It  is  apprehended  that  the  common  indebitatu*  counts  can  no  longer  be* 
used  undcT  this  Act,  although  some  of  the  indorsements  of  claim  nvcn  in 
Appendix  (A),  Part  II.,  Section  II.,  savour  strongly  of  them.  The  ex* 
press  statement  of  the  material  facts  can  hardly  be  satisfied  by  stating 
tHat  "the  plaintiff  sues  for  money  payable  by  the  defendant  to  the 
plaintiff  for  money  lent.**  Ail  counts  mu«t,  like  all  pleas,  be  '*  special.*' 
Under  these  circumstances  it  will  be  seen  what  a  valuable  check  the 
present  Kule  will  afford  upon  prolixity. 

•  2  Charley's  Cases  (Chambers),  43. 


RULES  OF  COURT.  513 

In  an  action  for  an  alleged  breach  of  an  agreement  to  take  an  ass^fnment  Ordtr  XIX.» 
/of  a  lease  of  a  house,  the  plaintiff  set  out  letters  between  the  parties  and      Sale  97. 
alleged  that  they  contained  the  agreement ;  and  Lindley,  J.,  at  chambers,   — — — 
notwithstanding  the  present  Kale  (which  does  not,  however,  appear  to 
have  been  cited),  rcf  asod  to  strike  out  the  statement  of  claim  under  Order 
XX  VII.,  Rule  1 ,  as  embarrassing,  and  as  not  setting  out  the  fiicts  on  which 
the  plaintiff  relied.* 

Rule  28. 

Keither  party  need  in  any  pleading  allege  in  any  matter 
•of  fact  which  the  law  presumes  in  His  favour  or  as  to 
which  the  burden  of  proof  lies  upon  the  other  side,  unless 
the  same  has  first  been  specifically  denied. 

[_£.g.  Consideration  for  a  bill  of  exchange  where  the 
plaintiff  sues  only  on  the  bill,  and  not  for  the  considera- 
tion as  a  substantive  ground  of  claim.] 

This  Rule  embodies  two  rules  of  pleading  which  are  placed  by  Mr. 
Serjeant  Stephcnf  under  the  category  of  restrictive  Rules: — "It  is  not 
necessary  to  state  matter  of  law."  **  It  is  not  necessary  to  state  matter 
which  would  come  more  properly  from  the  other  side."  "  Ex  facto  jus 
oritur  ;  and  the  Judges  can  gather  it  for  themselves.  It  is  also  unneces- 
'  sary  to  leap  till  you  come  to  the  stile.  %  It  is  sufficient  that  each  pleading 
should  in  itself  contain  a  good  primd  facie  case,  without  reference  to 
possible  objections  not  yet  raised. 

Bute  29. 
Where  an  action  proceeds  in  a  District  Registry  all 
pleadings  and  other  documents  required  to  be  filed  shall  be 
filed  in  the  District  Registry. 

See  Order  XXXV.,  infray  as  to  District  Registries  and  the  entry  of  pro- 
ceedings therein.    Sec  also  s.  G4  of  the  Principal  Act»  p.  127. 

Other  Rules  relating  to  District  Registries  are  Order  IV. ;  Order  V., 
Kales  2  and  3  ;  and  Order  XII.,  Rules  2,  3,  4,  and  5,  supra. 

There  is  only  one  case,  it  is  believed,  in  which  •*  pleadings  "  are  "  re- 
quired by  these  Rules  to  be  filed,"  namely,  under  Rule  6  of  this  Order, 
Mupra,  where  "no  appearance  has  been  entered  for  any  party."  The 
pleading  is  in  that  case  to  **  be  delivered  by  being  filed  witii  the  proper 
officer.*^ 

It  does  not  appear  to  be  necessary,  in  an  action  commenced  in  a 
District  Registry,  for  a  dissolution  of  partnership,  in  which  no  appearance 
has  been  entei^ed,  that  any  order  should  be  made  by  the  Chancery 

♦  Hope  V.  JSanktf  2  Charley's  Cases  (Chambers),  40. 

+  Stephen  on  Pleading,  pp.  287,  290. 

t  Per  Holt,  C. J.,  in  Sir  R,  Bovey^s  eaee,  1  Vent.,  217.  Bramwell,  li.T., 
referred  to  this  old  rule  of  pleading  in  Sail  ▼.  Bve  (4  Ch.  D.,  341,  346), 
with  apparent  approbation. 
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Division  for  the  papon  to  be  sent  up  to  London  for  the  lieuiiif  . 
application  to  the  District  Registrar,  the  action  will  be  aet  dom  I 
District  Registry  for  hearing  in  London,  and,  upon  that,  the  fifl 
be  sent  up  to  London  for  tho  hearing  withoat  fuifher  order.* 

Bute  30. 
In  actions  for  damage  by  collision  between  Ti 
unless  the  Court  or  a  Judge  shall  otherwise  aiietf 
solicitor  shall,  before  any  pleading  is  delivered|  fih 
the  proper  officer  a  document  to  be  called  a  ''Prdnd 
Act/'  which  shall  be  sealed  up  and  shall  not  be  opensli 
ordered  by  the  Court  or  a  Judge,  and  which  shall  01 
a  statement  of  the  following  particulars  : — 

(a.)  The  names  of  the  Tcssels  which  camexnlo 
lision,  and  the  names  of  their  masters, 
(ft.)  Tho  time  of  the  collision. 
(c.)  The  place  of  the  collision. 
(d.)  The  direction  of  the  wind. 
(e.)  The  state  of  the  weather. 
(/".)  The  state  and  force  of  the  tide. 
(g,)  The  course  and  speed  of  the  vessel  when 
other  was  first  seen, 

(It,)  The  lights,  if  any,  carried  by  her. 
(f.)    The  distance  and  bearing  of  the  others 
when  first  seen. 

(/i*.)  The  lights,  if  any,  of  the  other  vessel,  ▼ 
were  first  seen. 

(/.)  Whether  any  lights  of  the  other  vessel,  c 
than  those  first  seen,  came  into  view  before  the 
lision. 

(;/?.)  What  measures  were  taken,  and  when,  toi 
the  collision. 

(n.)  The  parts  of  each  vessel  which  first  camf 
contact. 
If  botli  solicitors  consent^  the  Court  or  a  Judge 

•  Tor  Hall,  V.C,  in  Lumb  v.  WhiUk^,  W.X.,  1877,  p.  40.    8« 
ZIII.,  Kulo  9,  supra. 
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order  the  Preliminary  Acts  to  be  opened  and  the  evidence  0»te  XO., 

to  be  taken  thereon,  without  its  being  necessary  to  deliver 

any  pleadings. 

This  Kulc  is  copied  verbalim  from  Kules  62, 63  and  64  of  the  Rules  and 
Orders  of  the  High  Court  of  Admiralty  of  November,  1859. 

The  object  of  the  practice  in  that  Court  of  requiring  Preliminary  Ada 
was  to  obtain  a  statement  reeenti  facto  of  the  leading  circumstances  and  to 
pffovent  either  party  varying  his  version  of  facts,  so  as  to  meet  the  allega- 
tions of  his  opponents.*  The  Court  will  never  allow  a  party  to  contradict 
his  own  Preliminary  Act  at  the  hearing,  and  an  apphcation  to  amend  a 
mistake  in  a  Preliminary  Act  must  be  made  immodiiEitcly  on  discovery,  t 

In  cases  where  an  order  is  made  that  the  cause  shall  be  heard  on  the 
PreUminar}'-  Acts  without  any  pleadings,  it  is  usual  to  have  the  cause 
heard  forthwith  on  viva  voce  evidence  in  open  Court. 

In  the  Vice- Admiralty  Courts,  the  questions  mentioned  in  (/),  (A),  {k) 
and  if)  have  hitherto  been  omitted  from  the  Preliminary  Acts  in  actions 
in  those  Courts  for  damage  by  collision  between  vessels.  The  Judicial 
Committee  of  the  Privy  Council  hare  recently  recommended  J  that  these 
questions  should,  in  future,  bo  dealt  with  in  Preliminary  Acts  in  the  Vice- 
Admiralty  Courts. 

In  the  case  of  The  *  *  John  Boyn^"^  Sir  Robert  Phillimore,  sitting  as  Judge 
of  the  Admiralty  Division,  decided  that  the  present  Rule  has  no  applica- 
tion to  an  action  by  the  owners  of  a  carcro  against  the  ship  that  carried 
it,  for  damage  to  the  cargo  through  a  collision,  owing  to  the  negligence  of 
that  ship,  between  that  ship  and  another  ship.  The  ground  of  this 
decision  was  that  there  would  be  no  mutuality.  The  defendant  might 
file  a  Preliminar}'  Act,  but  the  plaintiffs  could  not  properly  file  one, 
having  no  personal  knowledge  of  the  circumstances. 

ORDER  XX. 

PLEADING   MATTERS   ARISING    PENDING   THE   ACTION* 

Euk  1. 
Any  ground  of  defence  which  has  arisen  after  action 
brought,  but  before  the  defendant  has  delivered  his  state- 
ment of  defence,  and  before  the  time  limited  for  his  doing 
so  has  expired,  may  be  pleaded  by  the  defendant  in  his 
statement  of  defence,  either  alone  or  together  with  other 
grounds  of  defence.  And  if,  after  a  statement  of  defence 
has  been  delivered,  any  ground  of  defence  arises  to  any 
set  ofiF  or  counterclaim  alleged  therein  by  the  defendant, 
it  may  be  pleaded  by  the  plaintiff  in  his  reply,  either  alone 
or  together  with  any  other  ground  of  reply. 

♦  The  "  Vortifftm;'  Swa.,  616;  The  <*  Injhsible,"  Swa.,  33. 

t  The  "  Vortigern,'*  ubi  supra. 

X  In  the  case  of  The  "  Norma,*'  36  L.  T.,  418. 

i  36  L.  T.,  29 ;  26  W.  K.,  766. 
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Order  ZX.,        The  first  part  of  this  Bole  is  founded  on  sectioni  68  and  69  of  the 
Bnle  8.        Common  Law  Procedure  Act,  1852,  and  the  22nd  and  23rd  Boles  of  the 
Beg.  Gen.,  Trin.  T.,  1863. 

A  plea  puii  darrein  eontinuanee  is,  strictly  speaking,  a  plea  of  a  new 
matter  of  defence,  e.g.^  a  release  from  the  plaintiff,  arising  after  plea,  but 
it  is  used  in  s.  68  of  the  Common  Iaw  Procedure  Act  to  denote  a  plea  of 
new  matter  of  defence  arising  after  the  commencement  of  the  aotioD« 
whether  before  or  after  plea.  In  the  present  Order  two  lands  of  pleas 
puie  darrein  continuance  are  distinguished :  the  first  part  of  the  present 
Bule  deals  with  pleas  jwif  darrein  continuance  before  plea ;  the  next  Bulo 
with  picas  puis  darrein  continuance  arising  after  plea ;  the  third  Bule  deals 
with  both. 

By  Kulc  22  of  the  Beg.  Gen. ,  Trin.  T.,  1853,  "  a  plea  containing  a  defence 
arising  after  the  commencement  of  the  action  may  be  pleaded  together 
with  pleas  of  defences  arising  before  the  commencement  of  the  action." 

No  form  of  plea  puie  darrein  continuance  is  g^ven  in  the  Appendix ;  but 
it  may  be  assumed  that  it  will  be  stated,  as  heretofore,  that  the  new 
matter  arose  * '  after  the  last  pleading  in  this  action."  Of  course  thla  can 
only  be  done  whore,  as  under  the  present  Bule,  the  new  matter  of  defence 
arises  before  plea  or  statement  of  defence. 

Further  particulars  as  to  this  plea  will  be  found  in  Archbold*8  PTao- 
tico.  Part  TI.,  Chapter  2. 

The  Rccond  clause  of  this  Bule  introduces  a  new  practice,  founded  on 
Order  XIX.,  Bulo  3,  eupra^  and  subsection  (3)  of  s.  24  of  the  Principal 
Act,  supra. 

There  \»  no  mention  in  the  first  paragraph  of  this  Bule  of  a  counter* 
claim,  and  Jossol,  M.B.,  in  The  Original  Hartlepool  Collieries  Company  t. 
Gibbj^  said  that  a  counterclaim  must  not,  except  by  /(far^,  relate  to  matters 
subsequent  to  the  date  of  issuing  the  writ. 

Rule  2. 
Where  any  ground  of  defence  arises  after  the  defen- 
dant has  delivered  a  statement  of  defence,  or  after  the 
time  limited  for  his  doing  so  has  expired,  the  defendant 
may,  and  where  any  ground  of  defence  to  any  set-off  or 
counterclaim  arises  after  reply,  or  after  the  time  limited 
for  delivering  a  reply  has  expired,  the  plaintiff  may,  within 
eight  days  after  such  ground  of  defence  has  arisen,  and 
by  leave  of  the  Court  or  a  Judge,  deliver  a  further  defence 
or  further  reply,  as  the  case  may  be,  setting  forth  the 
same. 

By  section  69  of  the  Common  I/aw  Procedure  Act,  1862,  '*  no  such  plea 
shall  bo  pleaded  unless  accompanied  by  an  affidavit  that  the  matter  thereof 
arose  within  eight  days  next  before  tho  pleading  of  such  plea,  and  unless 
a  Court  or  a  Judge  shall  otherwise  order.'*  There  is  no  similar  require* 
ment,  it  will  be  perceived,  of  an  affidavit  in  this  Order. 


♦46  L.J.  (Ch.),  311. 
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By  pleading  this  plea  the  defendant  abandons  all  his  former  pleas.*        ?  Oxdtr 
It  may  be  pleaded  at  any  time  before  verdict^  even  after  the  jury  have       Bule  8. 

retired  to  consider  their  verdict,  f    If  pleaded  after  a  demurrer,  it  ope- 

rates  as  a  retraxit  of  the  demurrer.]' 

BuleS. 

Whenever  any  defendant,  in  his  statement  of  defence, 
or  in  any  further  statement  of  defence  as  in  the  last  Bnle 
mentioned,  alleges  any  ground  of  defence  which  has  arisen 
after  the  commencement  of  the  action,  §  the  plaintiff  may 
deliver  a  confession  of  such  defence,  which  confession  may 
be  in  the  Form  No.  2  in  Appendix  (B)  hereto,  with  such 
variations  as  circumstances  may  require,  and  he  may  there* 
upon  sign  judgment  for  his  costs  up  to  the  time  of  the 
pleading  of  such  defence,  unless  the  Court  or  a  Judge  shall, 
either  before  or  after  the  delivery  of  such  confession,  other- 
wise order. 

The  Form  No.  2  in  Appendix  (B),  tw/rn,  is  new. 

This  Kule  is  taken  from  Rules  22  and  23  of  the  Reg.  Gen.,  Trin.  T., 
1853.  The  words,  '*  unless  the  Court  or  a  Judge  shall  otherwise  order," 
are,  however,  new. 

Where  a  pica  that  the  plaintiff,  since  the  last  pleading,  had  been  con- 
victed of  felony,  is  pleaded  puis  darrein  continuance^  the  plaintiff  may  con- 
fess the  plea,  and  sign  judgment  for  his  costs  under  this  Rule.|| 

Where  a  plea  that  the  plaintiff,  since  the  commencement  of  the  action, 
has  become  bankrupt,  is  pleaded  on  the  day  of  trial,  it  is  in  the  nature  of 
a  plea/7UM  darrein  continuance^  and  if  the  plaintiff  confesses  the  plea,  he 
may,  under  Rules  22  and  23  of  Trinity  Term,  1863,  if  the  case  falls 
under  the  old  procedure,  or  (temblej  under  the  present  Rule,  if  the  case 
falls  under  the  new  procedure,  sign  judgment  for  his  costs  up  to  the  time 
of  the  pleading  of  such  defence.^ 

A  counterclaim  founded  on  facts  which  haye  arisen  since  the  action  was 
brought,  should  be  pleaded  j9Mi«  darrein  continuance^  so  that  the  plaintiff  may 
have  an  opportunity  of  confessing  the  plea  under  this  Rule  and  of  signing 
judgment  K>r  his  costs  up  to  the  time  of  the  defence  being  so  pleaded.  If 
it  be  not  so  pleaded,  the  plaintiff  should  take  out  a  summons  to  strike  out 
the  counterclaim,  unless  it  bo  so  amended  as  to  make  it  appear  that  the 
&cts  which  supported  it  arose  after  action  brought. ♦• 

*  Barber  v.  Falnier,  1  Salk.,  178.     f  Fearton  v.  Farkint,  B.  N.  P.,  310. 

J  Stoner  v.  Gibbons^  Moore,  871. 

§  See,  as  to  this,  Callendsr  v.  Hawkins ^  12  N.  C,  143. 

y  Bamett  y.  Z.  ^  N.  W,  Ry,  Co,,  6  H.  &  N.,  604.  See,  also,  as  to  the 
Bule,  Newington  v.  Levy,  6  L.  R.  (C.P.),  607 ;  6  L.  R.  (C.P.),  10. 

IT  FotUr  y.  OamgeCy  1  a  B.  D.,  666;  46  L.  J.  (aB.),  676;  34  L.  T., 
248;  24  W.  R.,  319. 

••  JSUii  y.  JfKiMon,  36  L.  T.,  686. 


•f 
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Bute  t  ORDER  XXL 

STATEMENT  OF   CLAIM. 

Buhl. 

Subject  to  Rules  2  and  3  of  this  Order,  tlie  delivery 
of  statements  of  claim  shall  be  regulated  as  follows : — 

(a.)  If  the  defendant  shall  not  state  that  he  does 
not  require  the  delivery  of  a  statement  of  claim  the 
plaintiff  shall,  unless  otherwise  ordered  by  the  Court 
or  a  Judge,  deliver  it  within  six  weeks  from  the  time 
of  the  defendant's  entering  his  appearance. 

(J.)  The  plaintiff  may,  if  he  think  iBt,  at  any  time 
after  the  issue  of  the  writ  of  summons,  deliver  a  state- 
ment of  claim  with  the  writ  of  summon?  or  notice  in 
lieu  of  writ  of  summons,  or  at  any  time  afterwards, 
either  before  or  after  appearance,  and  although  the 
defendant  may  have  appeared  and  stated  that  he 
does  not  require  the  delivery  of  a  statement  of  claim. 
Provided  that  in  no  case  where  a  defendant  has 
appeared  shall  a  statement  be  delivered  more  than  six 
weeks  after  the  appearance  has  been  entered,  unless 
otherwise  ordered  by  the  Court  or  a  Judge. 

(c.)  Where  a  plaintiff  delivers  a  statement  of  daim 
without  being  required  to  do  so,  the  Court  or  a  Judge 
may  make  such  order  as  to  the  costs  occasioned 
thereby  as  shall  seem  just,  if  it  appears  that  the 
delivery  of  a  statement  of  claim  was  unnecessary  or 
improper. 

"  Subject  to  Rules  2  and  3  of  this  Ordor."  Rule  2  relates  to  Piobato 
actions,  Rule  3  to  Admiralty  actions  in  rem. 

**  If  the  defendant  shall  not  state  that  he  docs  not  require  the  deliyery 
of  a  statement  of  claim."  See  the  form  of  the  Memorandum  of  Appear- 
ance, App.  (A),  Part  I.,  No.  6,  infra,  in  which  a  space  is  left  ior  the 
defendant  to  state  whether  he  does  or  does  not  require  a  statement  of 
complaint  (claim)  to  be  delivered. 

Where  an  action  is  to  be  heard  as  a  *'  sliort  cause/'  the  defendant  should, 


in  hlM  memorandum  of  appearance,  to  eave  exnenaey  noi  re^ipU^  tha   IMflBOLKKir 
plaintiff  to  deliver  a  statement  of  claim.*    So  held  bv  Sir  GUorge  Jeflodlr       Bslii  1« 

M.R.y  and  Sir  Charles  Hall,  V.C.    Yice-Chancellor.Malins,  on  tha  othar ■ 

hand,  has  insisted  on  a  statement  of  claim  being  delivered  in  short  ctiUflOfl, 
even  althoagh  (I)   the  defendant  has  stated  in  hia  memorabdiun   of 
appearance  that  he  did  not  require  eLuy,  and  (2)  Counsel  on  both.  sidM  > 
have  argued  against  his  lordship,  t  

•*  Unless  otherwise  ordered  by  the  Court  or  a  Judge."  By  Order  LVJLL^ 
Kule  6,  a  Court  or  a  Judge  lia§  power  to  enlarge  the  time.  The  applica- 
tion is  by  summons  X  to  shew  cause  why  the  time  should  not  be 
enlarged  to  a  given  extent.  By  Order  XXIX.,  Rule  1,  on  the  other 
hand,  ^*  if  the  plaintiff,  being  bound  to  deliver  a  statement  ol  claim,  does 
not  deliver  th(3  same  within  the  time  allowed  for  that  purpose,  thp 
defendant  may,  at  the  expiration  of  the  time,  apply  to  the  Court  or  a 
Judge  to  dismiss  the  action  with  costs  for  the  want  of  prosecution." 
'ITie  application  should  be  by  summons  by  the  defendant  to  the  plaintiff  to 
shew  cause  why  the  action  should  not  be  dismissed  for  want  of  prosecution, 
^uch  an  application  was  made  in  the  case  of  HigginbotKam  v.  Aymley,^ 
Vice -Chancellor  Hall  allowed  the  plaintiff  one  week's  grace  ^  making,  in  all, 
seven  weeks,  for  the  delivery  of  his  statement  of  claim. 

"  Deliver  it  within  six  weeks  from  the  time  of  the  defendant's  entering 
his  appearance.**  Subsection  (a)  of  this  Rule  effects  a  considei-able 
change  in  the  practice  at  Common  Law  with  respect  to  declaring.  The 
plaintiff  has  hitherto  had  the  whole  of  the  term  next  after  the  appearance 
w?i8  entered  to  declare  in,  and  this  whether  the  appearance  was  entered  in 
term  time  or  in  vacation.  After  the  expiration  of  that  interval  the  defend- 
ant was  entitled  to  give  him  notice  to  declare  within  four  days.]!  If  the 
plaintiff  was  not  ready  to  declare  within  the  four  days,  he  could  apply  to  a 
Judge  for  further  time  to  declare,  which  would  be  granted,  if  sufficient 
grounds  were  stated.  At  the  expiration  of  the  four  days  the  defendant  was 
entitled  to  sign  judgment  of  uon  pron  against  him.  If  the  defendant  did  not 
give  the  notice  and  obtain  j  udgmeut  of  non  pros,  the  plaintiff  might 
declare  at  any  time  within  a  year  next  after  the  service  of  the  writ.f 

By  Order  XXXVII.,  Rule  4,  of  the  Consolidated  Orders  of  the  Court  o£ 
Chancery,  '*.a  defendant  required  to  answer  a  bill  must  put  in  his  plea, 
answer,  or  demurrer  thereto,  within  twenty-eight  days  m)m  the  dehvery 
to  them  or  to  his  solicitor  of  a  copy  of  the  interrogatoiies  which  he  is  re- 
quired to  answer." 

The  practice  at  Common  Law  and  in  Cliancery  will  now  be  assimilated, 
and,  unless  the  Court  or  a  Judge  otherwise  order,  the  plaintiff  is  to  deliver 
his  declaration  within  six  weeks  from  the  appearance  of  the  defendant. 

Subsection  (b)  introduces  a  considerable  innovation  by  enabling  a  plain- 
tiff to  deliver  a  declaration  with  the  writ  of  smnmons  or  at  any  time  before 
appearance.     The  only  case  in  which  a  plaintiff  could  previously  dedare 


•  Tatflor  V.  Buckett,  W.  N.,  1875,  p.  193;  1  Charley's  Caaes  (Court), 
98;  Oreen  v.  Coleby,  1  Ch.  D.,  093  ;  46  L.  J.  (Ch.),  3U3 ;  24 
W.  R.    246. 

'^Mreton  v.  Mockett,  33  L.  T.,  684;  W.  N.,  1876,  p.  266;  Bo^  v. 
Cook,  33  L.  T.,  778  ;  W.  X.,  1876,  p.  28. 

}  Bv^reti  v.  Lawrence,  W.  N.,  1876,  p.  278;  WUkim  v.  Bedford,  35 
L.  T.,  622 ;  Coe's  Practice  of  the  Judges'  Chambers,  36. 

f  3  Ch.  D.,  288  ;  24  W.  R.,  782. 

H  Common  Law  Procedure  Act,  1862,  8.  63.  V  Ib^  a.  68. 
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• 

Qvd«r  XZLy  before  wpeannoe  was  under  section  28  of  the  Common  Law  Frooedm 
Bui*  1.       Aety  1862,  in  the  case  of  the  non-appearance  of  a  defendant  to  a  wilt 

—  not  apedally  indorsed/ 

SoDsection  (c).    '*  The  costs."    If  the  defendant  foregoes  a  statement 

of  claim  the  plaintiff  may  be  fined  in  costs  for  unnecessarily  or  improperly 

deUvering  to  him  ona   tiee  the  Rules  of  the  Supreme  Court  (Costs),  i^frf^ 

As  to  particulars,  see  the  notes  to  Order  in.,  Kulo  6,  and  Order  XIX.,. 

Bole  4. 

Eule2. 

In  Probate  actionB  the  plaintiff  shall,  unless  otherwise- 
ordered  by  the  Court  or  a  Judge,  deliver  his  statement 
of  claim  within  six  weeks  from  the  entry  of  appear- 
ance by  the  defendant,  or  from  the  time  limited  for  hifr 
appearance,  in  case  he  has  made  default ;  but,  where  the 
defendant  has  appeared,  the  plaintiff  shall  not  be  com* 
polled  to  deliver  it  until  the  expiration  of  eight  daya 
after  the  defendant  has  filed  his  affidavit  as  to  scripts. 

This  Eule  is  copied  from  the  34th  Kule  of  the  Bules  in  contentions 
business  of  the  Court  of  Probate,  with  the  substitution  of  **  six  weeks  "  for 
one  month,  in  order  to  assimilate  the  practice  to  that  of  the  other 
Divisions. 

A  form  of  Affidavit  of  Scripts  is  given,  App.  (B),  No.  16,  infra. 

Rule  3. 

In  Admiralty  actions  in  rem  the  plaintiff  shall,  withiik 
twelve  days  from  the  appearance  of  the  defendant,  deliver 
his  statement  of  claim. 

This  Rule  is  copied  from  the  68th  Rule  of  the  Rules  and  Orders  of  the 
High  Court  of  Admiralty :  "  Within  12  days  from  the  entrj-  of  On  appear* 
ance,  the  plaintifi^s  proctor  shall  file  his  petition."* 

Rule  4. 

"Where  the  writ  is  specially  indorsed,  and  the  defend- 
ant has  not  dispensed  with  a  statement  of  claim,  it  shall 
be  sufficient  for  the  plaintiff  to  deliver  as  his  statement  of 
claim  a  notice  to  the  effect  that  bis  claim  is  that  which, 
appears  by  the  indorsement  upon  the  writ,  unless  the  Court 
or  a  Judge  shall  order  him  to  deliver  a  further  statement* 

*  *'  The  petition  is  in  the  nature  oi  a  declaration  at  Common  Law.'" 
Williams  and  Brace's  Admiralty  Practice,  p.  246. 
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Such  notice  may  be  either  written  or  printed^  or  partly  <Mftr 

written  and  partly  printed,  and  may  be  in  the  Form  No. 

3  in  Appendix  (B)  hereto,  and  shall  be  marked  on  the  face 
in  the  same  manner  as  is  required  in  the  case  of  an  ordi- 
nary statement  of  claim.  And  when  the  plaintiff  is 
ordered  to  deliver  such  further  statement,  it  shall  be  de- 
livered within  such  time  as  by  such  order  shall  be 
directed,  and  if  no  time  be  so  limited  then  within  the 
time  prescribed  by  Bule  1  of  this  Order, 

As  to  writs  specially  indorsed,  see  Order  III.,  Kule  7,  supra.  As  to  the 
coarse  of  proceedings  in  case  of  non-appearance  by  the  defendant,  see  Order  ^ 

XIII.,  Bule  3,  supra.  As  to  calling  upon  the  defendant  to  show  cause  why 
the  plantiff  shall  not  be  at  liberty  to  sig^  final  judgment,  where  the 
defendant  has  appeared,  see  Order  XIY.,  supra. 

After  the  defendant  has  surmounted  the  perils  of  the  XIYth  Order,  he 
will  bo  confronted  by  the  present  Kule,  telling  him  to  look  at  the  special 
indorsement;  if  he  wants  to  know  the  nature  of  the  plaintiff's  claim.  If 
the  defence  is  a  bon&Jiiie  one,  the  defendant  will  be  pretty  sure  to  avail 
himself  of  the  opportunity  afforded  him  by  this  Bule  of  applying  by 
motion  to  the  Court,  or  by  summons  to  a  Judge  for  an  Order  caUing 
upon  the  plaintiff  to  deliver  a  further  statement  of  claim.  If  no  time  is 
mentioned  in  the  order  for  the  delivery  of  the  further  statement,  it  must 
bo  delivered  within  six  weeks  from  the  time  of  the  defendant's  entering  aa 
appearance. 

In  an  action  by  a  widow,  as  administratrix  of  her  late  husband,  an 
auctioneer,  against  his  solicitor,  particulars  of  the  claim  were  ordered 
to  be  delivered,  in  addition  to  those  specially  indorsed  on  the  writ.* 

In  an  action  in  which  it  did  not  clearly  appear  what  was  the  plaintiff^s 
daim,  and  the  defendant  wished  to  get  up  a  coimterclaim,  a  further  state- 
ment was  ordered  to  be  delivered  in  addition  to  that  specially  indorsed  on 
the  writ.t 

ORDER  XXII. 

DEFBKCE. 

Rule  1. 
Where  a  statement  of  claim  is  delivered  to  a  defen- 
dant he  shall  deliver  his  defence  within  eight  dayst  from 
the  delivery  of  the  statement  of  claim,  or  from  the  time 
limited  for  appearance,  whichever  shall  be  last,  unless  such 
time  is  extended  by  the  Court  or  a  Judge. 

*  Cotton  V.  Mousmattf  2  Charley's  Cases  (Chambers),  36. 

t  Sekomberg  v.  Zoebellif  ibid.  See  further,  as  to  this  Rule,  the  note  to 
Order  XXII.,  Rule  3,  infra, 

i  Pleas  in  abatement  were  pleaded  within  four  days,  but  they  are 
abolished  by  Order  XIX.,  Rule  13,  supra. 
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Mir  mil,     TluA  Rule  is  takea  firom  9.  63  of  the  ConuBon  Iaw  Procedure  Act,  1862* 
llUi  L  B7  Order  XXYIII.,  Rule  3,  a  demurrer  must  be  delivered  •*  within 

"  tlie  same  time  as  any  other  pleading  in  the  aotioin" :  ^.^.^ifitiia  dcaramr 

to  the  statement  of  claim,  it  must  be  delivered  within  eight  days  from  the 
deUveiT  of  the  statement  of  claim  (Order  XXII.,  Rule  1),  luce  a  state- 
nMnt  of  defence ;  if  it  is  a  demurrer- to  the  statement  of  defence,  it  aunt 
be  delivered  within  three  weeks  from  the  delivery  of  the  statement  of 
defence  (Order  XXIV.,  Rule  1),  like  a  reply.  But  suppose  that,  under 
Order  LYII.,  Rule  6,  the  time  is  enlaxged/or  tht  delivery  0/  the  ttntemetU  ^f 
defence^  will  this  enlargement  of  time  enable  the  defendant  to  demur  to 
the  statement  of  claim  after  the  eight  days  from  the  delivery  of  the 
statement  of  claim  shall  have  elapsed  ?  Jessol,  M.R.,  has  held  that  the 
words  ^^ statement  of  defence'*  will  include  a  demurrer,  so  as  to  give 
a  defendant,  who  demurs  instead  of  pleading,  the  benefit  of  the  enlajpge- 
ment  of  time.*  "  A  demurrer,"  said  his  lordship,  **  is  a  defence.** 
^  As  to  particulars,  sec  Smith  v.  We»tf  f  and  The  CoUmial  Assurwiei  Oor^ 

paratitm  v.  Frosser.J; 

Rule  2. 

A  defendant  who  has  appeared  in  an  action  and  stated 
that  he  does  not  require  the  delivery  of  a  statement  of 
claim,  and  to  whom  a  statement  of  claim  is  not  delivered, 
may  deliver  a  defence  at  any  time  within  eight  days  after 
his  appearance,  unless  such  time  is  extended  by  the  Court 
or  a  Judge. 

"  Jfay  deliver  a  defence."  **  It  seems  clear,"  said  Mr.  Justice  Lindlc}% 
at  chambers,  in  the  case  of  Hooper  v.  Gilesy  **  that  where  the  defendant 
dispenses  with  a  statement  of  claim,  and  no  statement  of  claim  is 
dehvered,  no  statement  of  defence  can  be  required. § 

tSee  Order  LYII.,  Rule  6,  as  to  extending  the  time. 

Bale  3. 

Where  leave  has  been  given  to  a  defendant  to  defend 
under  Order  XIV.,  Rule  1,  he  shall  deliver  his  defence, 
if  any,  within  such  time  as  shall  be  limited  by  the  order 
giving  him  leave  to  defend,  or,  if  no  time  is  thereby 
limited,  then  within  eight  days  after  the  order. 

"Order  XIV.,  Rule  1."  See  the  whole  of  that  Order,  which  relates 
to  the  speedy  process  provided  for  the  recovery  of  debts  and  liquidated 
demands,  where  the  writ  is  speciaUy  indorsed. 

See  also  Order  XXI.,  Rule  4,  iupra,  and  the  note  thereto. 

♦  Hodges  v.  Hodges,  2  Ch.  D.,  112  ;  2i  W.  R.,  293. 
t  2  Charley's  Cases  (Chambers),  41.  {  lb,,  35. 

}  Hooper  v.  GileSf  1  Charley's  Cases  (Chambers),  68. 
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Lindley,  J.,  at  chambers,  decided  that  whevo  the  writ  has  been  (MirZlOZ^ 
spociallv  indorsed  under  Order  III.,  R\ile  6,  and  learo  has  been  given       .Mto  JL 

to  the  defendant  to  defend  under  0rder  XIV.,  Rule  1,  the  defiandairt  r 

must  deliver  a  statement  of  defence  within  the  timo  limited  under  the 
present  Rule,  otherwise  the  plaintiff  will  be  entitled  to  sign  final 
judgment  for  ^lis  debt  and  costs  under  Order  XXIX.,  Rule  2,  at  the 
expiration  of  such  time,  although  the  defendant  has  not  dispensed 
with  a  statement  of  claim,  and  the  plaintiff  has  delivered  no  notice  that 
his  claim  is  such  as  appears  by  the  writ,  pursuant  to  Order  X.XT.t 
Rule  4* 

Archibald,  J.,  at  chambers,  decided  that,  where  the  Master  has 
indorsed  *'  No  Order,"  on  an  application  by  the  plaintiff  for  leave  to  sign 
judgment  under  Order  XIV.,  Rule  1,  on  a  specially  indorsed  writ,  this 
is  equivalent  to  leave  to  the  defendant  to  defend  under  that  Rule; 
and  if  the  defendant  does  not  deliver  his  statement  of  defence  within 
eight  days  after  such  leave  under  the  present  Rule,  the  plaintiff  may 
then  sign  final  judgment,  no  statement  of  claim,  or  notice  that  the 
plaintiff's  claim  is  such  as  appears  by  the  writ,  being  necessary,  although 
the  defendant  has  not  dispensed  with  a  statement  of  claim. f 

These  two  decisions  appear,  no  doubt,  to  conflict  with  Order  XXI., 
Rule  4,  which  requires  tluit  where  the  writ  is  specially  indorsed,  and 
the  defendant  has  not  dispensed  with  a  statement  of  claim,  the  plaintiff 
may,  in  lieu  of  delivering  a  formal  statement  of  claim,  deliver  a  notice 
that  his  claim  is  such  as  appears  by  the  indorsement  on  the  writ.  On  the 
other  hand,  the  language  of  the  present  Rule,  **  he  shall  deliver  his 
defence  within  eii<ht  days  flftsr  the  order y'  not  after  the  delivery  of  the 
notice  in  App.  (B),  Part  I.,  Form  No.  3,  seems  to  bear  out  the  dictum  of 
Lindley,  J.,  at  cliambcrs,t  that  '*  it  cannot  be  necessary  to  deliver  a 
statement  of  claim  where  the  writ  is  specially  indorsed.** 

The  solution  of  the  difficulty  appears  to  be,  reading  Order  XXI., 
Rule  4,  with  the  present  Rule,  that  the  present  Rule  only  applies  to  the 
case  where  a  writ  is  specially  indorsed  and  the  dcjenaant  has  diapcmed 
with  a  statement  of  ctaim^  and  that  where  the  writ  is  specially  indorsed 
and  the  defendant  has  not  dispensed  with  a  statement  of  claim,  the 
provisions  of  Rule  1  of  this  Order  apply,  with  this  qualification  that, 
instead  of  the  words  "  delivery  of  the  statement  of  claim,"  must  be 
substituted  the  words  "  delivery  of  notice  to  the  effect  that  the  plaintiff's 
claim  is  such  as  appears  by  the  indorsement  upon  the  writ.** 

It  is  desirable,  however,  that  this  moot  point  should  be  cleared  up  by  a 
new  Rule,  or  new  Rules. 


Hule 


•*. 


Where  the  Court  or  a  Judge  shall  be  of  opinion  that 
any  allegations  of  fact  denied  or  not  admitted  by  the 
defence  ought  to  have  been  admitted,  the  Court  may  make 


♦  Atkins  v.  Taylor,  1  Charley's  Cases  (Chambers),  53.  See  also 
Older  XIY.,  Rule  la,  and  the  note  thereto,  supra^ 

t  The  Margate  Fier  and  Harbour  Company  v.  Ferry,  2  Charley's  Caseli 
(Chambers),  19. 

I  In  Atkins  v.  Taylor,  I  Charley's  Cases  (Cliamber»),  S3,  54. 
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Orte  XUI.,  audi  order  ae  shall  be  just  with  respect  to  any  extra  costs 
! L-^  ocoasioiied  by  their  haying  been  denied  or  not  admitted. 

'<  Denied  or  not  admitted."    See  Order  XIX.,  Rule  17. 

Under  s.  62  of  the  Common  Law  Procedore  Act,  1852,  a  defendant ^ 
whose  pleading  tends  to  "  prejudice,  emharrass,  or  delay  the  fair  trial  of 
the  action,*'  may  be  yirited,  simili^ly,  with  costs. 

See,  further,  as  to  visiting  with  costs,  the  Bules  of  the  Supreme  Ckmrfc 
(Costs),  infra. 

Rule  5. 
Where  a  defendant  by  his  defence  sets  up  any  counter- 
claim  which  raises  questions  between  himself  and  the 
plaintiff  along  with  any  other  person  or  persons,  he  shall 
add  to  the  title  of  his  defence  a  further  title  similar  to  the 
title  in  a  statement  of  complaint,  setting  forth  the  names 
of  all  the  persons  who,  if  such  counterclaim  were  to  be 
enforced  by  cross  action,  would  be  defendants  to  such  orosa 
action,  and  shall  deliver  Jiis  defence  to  such  of  them  as  are 
parties  to  the  action  within  the  period  within  which  he  is 
required  to  deliver  it  to  the  plaintiff, 

Soo  Order  XIX.,  Hule  3  and  10,  and  subsection  (3)  of  section  24  of 
the  Principal  Act,  supra,  and  also  App.  (C),  Precedent  No.  14,  infra. 

There  cannot,  in  the  opinion  of  Jessel,  M.H.,*  be,  properly  speaking, 
a  counterclaim  by  a  defendant  against  his  co-defendant.  A  counterclaim, 
in  his  lordship's  opinion,  must  seek  relief  against  the  plainti£f,  or  against 
the  plaintiff  along  with  some  other  person  or  persons. 

Where,  in  an  action  for  the  price  of  iron,  the  defendant  sets  up  a 
ox)unterclaim  for  deductions  which  he  has  had  to  allow  to  a  purchaser, 
owing  to  the  inferiority  in  quality  of  the  iron,  it  is  not  necessary  to  add 
the  purchaser's  name  to  the  title  of  the  action. f 

A  good  illustration  of  a  counterclaim  raising  questions  between  the 
defendant,  on  the  one  hand,  and  the  plaintiff  along  with  another  person, 
on  the  other,  is  afforded  by  the  case  ot  Dear  v.  Sworder,  Sworder  v.  Dear^X 
which  is  epitomised  under  Kulc  9  of  this  Order  infra. 

Rule  6. 

When  any  such  person  as  in  the  last  preceding  Hule 
mentioned  is  not  a  party  to  the  action,  he  shall  be  sum* 
moned  to  appear  by  being  served  with  a  copy  of  the 

♦  In  Warner  v.  Twining ^  24  W.  R.,  366 ;  see  Fumea  v.  Booths  4  Ch.  D., 
686;  46  L.  J.  (Ch.),  112;  26  W.  R.,  267.  See,  also,  Earrit  v.  Oambk^ 
W.  N.,  1877,  p.  142  ;  12  N.  C,  133. 

t  1  Charley's  Cases  (Chambers),  85. 

J  4  Ch.  D.,  476  ;  46  L.  J.  (Ch.),  100 ;  26  W.  R.,  124. 
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defence^  and  sucli  service  shall  be  regulated  by  the  same  ^^i', 

Bules  as  are  hereinbefore  oonlained  with  respect  to  the 

service  of  a  writ  of  summons,  and  every  defence  so  served 
shall  be  indorsed  in  the  Form  No.  4  in  Appendix  (6) 
hereto,  or  to  the  like  effect. 

"  Hereinbefore/*  ».*.,  in  Order  IX.,  X.,  and  XI.,  supra. 

The  notice  calls  upon  the  third  party  to  appear  within  eight  days  from 
flOrvice,  as  in  the  case  of  an  ordinary  writ  of  summons. 

A  somewhat  similar  process  is  prescribed  by  Order  XVI.,  Rule  18,  iupra, 
for  securing  the  appearance  of  a  third  party,  when  a  defendant  claims 
contribution,  &c.,  from  him  with  a  view  to  helping  the  defendant  to  meet 
his  obligations  to  the  plaintiff.  In  the  case  contemplated  by  the  present 
Bule  the  third  party  is  a  co-defendant  of  the  plaintiff  to  a  quasi  cross 
action  by  the  defendant.  In  the  case  contemplated  by  Order  XVI.,  Bule 
17,  supra ^  the  third  party  is  a  co-defendant  of  the  defendant  summoned 
by  the  defendant. 

Form  No.  4  of  App.  (B),  infra y  gives  notice  to  the  third  party  that,  if 
he  fail  to  appear,  judgment  will  be  given  against  him.  Form  No.  1  of 
App.  (B),  if^ra  (appScable  to  Order  XVI.,  Rule  18),  g^ves  notice  to  the 
third  party  that  if  hf^  fail  to  appear,  he  will  be  estopped  by  the  judgment 
firom  denying  its  validity.  It  is  important  not  to  confuse  the  two  kinds 
of  procedure.* 

JRule  7. 
Any  person  not  a  defendant  to  the  action,  who  is  served 
with  the  defence  and   counterclaim   as  aforesaid,  must 
appear  thereto  as  if  he  had  been  served  with  a  writ  of 
summons  to  appear  in  an  action. 

Compare  Order  XVI. ,  Rule  20,  supra. 

"  Must  appear  thereto,"  i.e.,  within  eight  days  after  service.  See  App^ 
(A),  Part  I.,  Forms  Nos.  1  and  2,  infra.  See  also  Order  XII.,  "  Appear- 
ance," supra. 

Rule  8. 
Any  person  named  in  a  defence,  as  a  party  to  a  counter- 
claim thereby  made,  may  deliver  a  reply  within  the  time 
within  which  he  might  deliver  a  defence  if  it  were  a  state- 
ment of  claim. 

Compare  Order  XVT.,  Rule  21,  supra. 

"  Within  the  time,"  i.e.^  "  within  eight  days  "  after  the  delivery  of  the 
"  defence  and  counterclaim."    See  Rule  1  oi  this  Order,  supra. 
"  A  reply."     But  he  cannot  deliver  a  counterclaim. f 

♦  In  Dear  v.  Stcorder^  Sworder  v.  Dear  (uhi  supra).  Hall,  V.C.,  thought 
that  both  were  included  in  subs.  (3)  of  s.  24  of  the  Act  of  1873. 
t  Street  v.  Oover,  Qover  v.  Street  and  Potts,  36  L.  T.,  766 ;  25  W.  B.,  760. 
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Ewe9. 
Where  a  defendant  by  his  statement  of  defence  •sets 
np  a  coonteffolaim,  if  the  plaintiff  or  any  other  posoa 
named  in  manner  aforesaid  as  party  to  sadi  coanterdaim 
contends  that  the  claim  thereby  raised  ought  not  to  be 
disposed  of  by  way  of  counterclaim,  but  in  an  independent 
action,  he  may  at  any  time  before  reply,  apply  to  the  Court 
or  a  Judge  for  an  order  that  such  counterclaim  may  be 
excluded,  and  the  Court  or  a  Judge  may,  on  the  hearing 
of  such  application,  make  such  order  as  shall  be  just. 

This  Rulo  works  out  in  detail  the  principle  embodied  in  the  second  port 
of  Bule  3  of  Order  XIX.,  ntpra. 

In  an  action  for  libel  brought  by  a  director  of  a  company,  a  counter- 
claim for  damages  for  loss  sustained  by  the  defendant  in  respect  of  shaires 
in  the  company  bought  on  fedse  representations  made  by  the  directors, 
was  excluded  under  this  Rule  by  Lmdley,  J.,  at  chambers,  on  terms.* 

In  an  action  of  assault  and  slander,  and  coimterclaim  for  breach  of 
a  parol  agreement  to  repair,  was  excluded  by  Quain,  J.,  at  chamben, 
although  the  parties  were  talking  about  the  state  of  the  house  at  the  time 
that  the  cause  of  action  arose.*  "  The  matters  alleged  in  the  counter- 
claim,*' said  Mr.  Justice  Quain,  "  are  not  really  in  any  way  connected 
with  the  plaintifTs  cause  of  action.  The  assault  alleged  hero  is  of  a  very 
serious  kmd ;  X  &nd  that  when  it  took  place,  the  parties  happened  to  be 
talking  about  the  state  of  this  house  is  not  sufficient  to  connect  these 
two  claims." 

The  leading  case  on  the  exclusion  of  counterclaims  under  this  Role, 
on  the  ground  that  they  arc  not  sufficiently  connected  with  the  subject- 
matter  of  the  action,  and  are  calculated  unduly  to  embarrass  and  delay 
the  plaintiff,  is  Padwick  v.  Scott.^  This  was  an  action  brought  in  the 
Common  Pleas,  but  transferred  to  the  Chancery  Division,  in  which  the 
plaintiff  Padwick,  by  his  statement  of  claim,  sought  to  recover  from  the 
defendant  Sir  C.  E.  Scott  a  sum  of  £10,000,  which  the  plaintiff  alleged 
that  ho  had  been  compelled  to  bring  into  a  settlement,  of  which  he  was 
trustee  and  the  defendant  cestui  que  trusty  in  order  to  replace  a  similar 
sum  secured  by  policies  which  the  plaintiff,  by  an  innocent  breach  of 
trust,  had  permitted  to  bo  withdrawn  from  the  settlement  upon  a  joint  and 
sevex^  covenant  by  the  defendant  and  his  father  to  indemnify  him. 
The  defendant,  Sir  C.  E.  Scott,  delivered  a  dofence  and  counterolaim, 
to  which  ho  made  the  plaintiff  Padwick  and  one  E.  H.  Scott  defen- 
dants. In  the  defence  he  denied  that  the  plaintiff  had  sustained 
any  loss,  or  that  any  claim  had  been  made  upon  him,  and  insisted 
that  the  covenant  to  indemnify  the  plaintiff  had  been  obtained  by 
duress,  and  was  void;  and  by  way  of  counterclaim  he  stated,  first, 
that  by  the   deed  of  indemnity  his  fiither  covenanted   to  indemnify 

*  Nieolmm  v.  JacksoHy  2  Charley's  Cases  (Chambers),  37. 
t  Lie  V.  CoUffer^  1  Charley's  Cases  TChambers),  86. 

}The  alleged  nssonlt  was  that  the  aefendant  spat  in  the  plaintiff*ls  fiioe. 
2  Gh.  D.,  736 ;  45  L.  J.  (Gh.),  360  ;  24  W.  R.,  723. 
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him  atfaintt  his  indemnify,  and  that  Padwick^ind  E.  H.  Scott,  being  his  Orier 

fiithers  executors,  must,  under  circumstances  which  he  detailed,  be  taken       teto  9. 

to  have  admitted  assets  sujfficiont  to  satisfy  the  covenant  of  counter-in-  ■ 

demnity,  and  that  the  plaintiff  Padwick  ought  to  be  oonsidezttd  as  having 
retained  out  of  those  assets  the  amount  of  his  claim  so  as  to  extinguish  it ; 
and  if  assets  had  not  been  admitted  by  the  defendants  to  the  counter-claim, 
the  plaintiff  in  it  claimed  a  declaration  that  the  counter-indemnity  ought 
to  be  answered  out  of  his  father's  estate,  and  that  such  estate  might  bo 
be  administered  for  that  purpose ;  and  by  way  of  further  counterdaim. 
Sir  C.  £.  Scott  stated  that  his  father  had,  by  a  certain  deed,  appointed  a 
sum  of  £10,000  to  the  defendant  E.  H.  Scott  upon  a  secret  trust,  to  apply 
it  in  satisfaction  of  the  liabilities  of  both  his  fiither  and  himself  under  the 
deed  of  indemnity :  and  he  claimed  performance  of  the  trust  accordingly. 
The  plaintiff  Padwick  moved  under  the  present  Rule  that  these  count^- 
daims  might  be  excluded.  Vice-Chancellor  Hall  ordered  both  counter- 
claims to  be  excluded,  the  first  on  the  ground  that  it  could  only  be  worked 
out  on  admission  of  assets  by  the  defendants  to  it,  or  by  administration  of 
the  father's  estate,  and  that  the  original  action  ought  not  to  be  stayed  in 
order  that  the  counterclaim  might  be  so  worked  out ;  and  the  second,  on 
the  ground  that  it  was  so  separate  from  the  original  cause  of  action,  that 
to  allow  it  to  be  mixed  up  with  that  action  would  be  doing  the  plaintiff 
therein  an  injustice.  His  lordship  directed  the  costs  of  the  plaintiff  and 
the  original  defendant  to  be  costs  in  the  action,  the  plaintiff  to  pay  the 
costs  of  the  defendant  to  the  counterclaim,  and  to  got  them  fit>m  the 
defendant  in  the  action. 

It  is  interesting  to  contrast  the  case  of  Padwick  v.  SeoU  with  that  of 
l)$ar  V.  Sworder,  Sworder  v.  Bear^  in  which  the  same  learned  Judge  dis- 
missed, with  costs,  an  application  by  a  third  party  for  the  exclusion  of  a 
counterclaim,  as  against  him.  This  was  an  action  by  second  mortgagees 
against  the  first  mortgagee,  claiming  to  have  an  account  taken  as  between 
them  and  him,  and  that  he  might  be  directed  to  complete  n  contract, 
which  he  had  entered  into  with  a  third  party,  for  the  sale  of  the  property 
under  the  power  of  sale  contained  in  his  mortgage.  The  defendant  put 
in  a  defence  and  couTitcrclaim,  making  the  third  party,  the  purchaser,  a 
defendant  to  his  counterclaim,  jointly  with  the  original  plaintiffs,  and 
served  it  under  Rules  5  and  6  of  this  Order.  The  defendant  stated  in  his 
counterclaim  that  the  plaintiffs  had  agreed  to  concur  in  the  conveyance 
to  the  purchaser,  but  had  subeequeutly  refused  to  concur,  and  that  the 
purchaser  refused  to  convey  without  the  concurrence  of  the  plaintiffs. 
The  defendant  claimed  specific  performance  as  against  the  purchaser,  and 
also  that  the  plaintiffs  might  be  ordered  to  concur.  Vice- Chancellor  Hall, 
in  disnussing  the  purchaser's  application  to  have  the  counterclaim 
excluded,  under  the  present  Rule,  so  &r  as  it  sought  relief  against  him, 
said  that  the  counterclaim  exactly  fell  under  Rule  5  of  this  Order,  raising, 
as  it  did,  a  question  between  the  original  defendant  and  the  original 
plaint^s  along  with  another  person,  i.e,,  the  purchaser,  the  question  being 
that  the  purchaser  must  convey  and  the  plaintiffs  concur  in  the  convey- 
ance before  the  plaintiffs  could  recover  against  the  defendant. 

Rule  10. 
Wliere  in  any  action  a  set-off  or  counterclaim  is  estab- 
lished as  a  defence  against  the  plaintiff's  claim^  the  Court 

- ,  ■-....  — . — -_ — ^ 

♦  4  Ch.  JD.,  476 ;  46  L.  J.  (Ch.),  100  ;  26  W.  R.,  124. 
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Order' xzn.,  may,  if  the  balance  is  in  favour  of  the  defendanl^  j 
—       -   *  -.  judgment  for  the  defendant  for  such  balance^  or  ma^  od 
wise  adjudge  to  the  defendant  such  reliof  as  he  mq 
entitled  to  upon  the  merits  of  the  case. 

This  Rule  is  a  re-enactxnent  of  Rulo  21  of  the  Piincipal  Act, 

Compare  Order  XIX.,  Rulo  2,  tupra. 

Where,  in  an  action  to  recover  £28,  the  defiaiidAnt  pleaded  a 
£96,  an  application  by  the  defendant  to  proceed  under  the  SannBtO 
of  Judicature  Acts,  with  a  view  to  rocovering  the  1m>^1^^ti^^  of  ue  mM 
his  favour,  was  p^ranted  by  Quain,  J.,  at  chambers.* 

*<Th6  balance/'  mentioned  in  this  Rule,  means  the  balance  fooaddl 
trial  (or  hearing)  of  the  action  to  be  due  to  the  defendant,  alUr  ti^ 
into  consideration  both  the  claim  of  the  plaintiff  and  the  connteRlHi 
the  defendant .f  An  order  for  an  account  of  the  WUyicf>  alk^lf 
defendant  to  bo  due  to  him  on  his  counterdaim  wiU  not,  therafiHj 
made  before  the  trial  (or  hearing)  of  the  action4 

JRule  11. 
In  Probate  actions  the  party  opposing  a  will  may,  ll 
his  defence^  give  notice  to  the  party  setting  up  the 
that  he  merely  insists  upon  the  will  being  proved  in  i 
form  of  law,  and  only  intends  to  cross-examine  the 
produced  in  support  of  the  will,  and  he  shall  thereapflal 
at  liberty  to  do  so^  and  shall  be  subject  to  the  same 
ties  in  respect  of  costs  as  he  would  have  been  under 
circumstances  according  to  the  practice  of  the  Court 
Probate, 

This  Rule  is  copied  from  Rule  41  of  tho  Rules  of  the  Court  of  PirtiJ 
**  defeiic(5  "  boinpf  substituted  for  "plea,**  and  "  Court  of  Prtbato"  fc! 
"  Prerogative  Court." 

A8  to  what  are  *'  Probate  actions,"  see  the  Interpretation  Clian.OriN 
TiXllI.,  hifra. 

ORDER  XXIII. 

DISCONTINUANCE. 

Eule  1. 
The  plaintiff  may^  at  any  time  before  the  receipt  of  A 
defendant's   statement   of    defence,  or  after  the  leodl! 
thereof  before  taking  any  other  proceeding  in  the  actk 

•  1  Charley's  Cases  (Chambers),  87. 

t  Tho  converse  liolds  good,  i.e.f  where  the  balance  ia  in  fnvonrclt 
plaintiff.     Staples  v.  Younff,  2  Ex.  D.,  324. 

X  JRoffe  V.  Maclaren,  3  CTi.  D.,  106;  24  W.  E.,816.  AUkmj.DmAt 
46  U  J.  (Ch.),  489. 
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(save  any  interlocutory  application),  by  notice  in  writing,  Order 3ncin., 

wholly  discontinue  his  action  or  withdraw  any  part  or ! 

parts  of  his  alleged  cause  of  complaint,  and  thereupon  he 
shall  pay  the  defendant's  costs  of  the  action,  or,  if  the 
action  be  not  wholly  discontinued,  the  defendant's  costs 
occasioned  by  the  matter  so  withdrawn.  Such  costs  shall 
be  taxed,  and  such  discontinuance  or  withdrawal,  as  the 
case  may  be,  shall  not  be  a  defence  to  any  subsequent 
action.  Save  as  in  this  Rule  otherwise  provided,  it  shall  not 
be  competent  for  the  plaintiff  to  withdraw  the  record  or 
discontinue  the  action  without  leave  of  the  Court  or  a 
Judge,  but  the  Court  or  a  Judge  may,  before,  or  at,  or  after 
the  hearing  or  trial,  upon  such  terms  as  to  costs,  and  as  to 
any  other  action,  and  otherwise  as  may  seem  fit,  order  the 
action  to  be  discontinued,  or  any  part  of  the  alleged  cause 
of  complaint  to  be  struck  out.  The  Court  or  a  Judge  may, 
in  like  manner,  and  with  the  like  discretion  as  to  terms,  upon 
the  application  of  a  defendant,  order  the  whole  or  any  part 
of  his  alleged  grounds  of  defence  or  counterclaim  to  be 
withdrawn  or  struck  out,  but  it  shall  not  be  competent 
to  a  defendant  to  withdraw  his  defence,  or  any  part  thereof, 
without  such  leave. 

This  Rule  is  a  re-enactment  of  the  four  first  clauses  of  Rale  46  of  the 
Principal  Act.  ITie  remainder  of  the  46th  Rule  of  the  Principal  Act  will 
be  found  under  Order  XLI.,  Rule  6,  infra. 

If  the  plaintiff  in  an  action  at  law  found  that  he  had  misconceived  his 
action,  or  that  through  some  defect  in  the  pleadings  or  otherwise,  he 
would  not  be  able  to  maintain  it,  he  obtained,  before  argument  on  de- 
murrer,  or  verdict,  a  side-bar  rule,  ordering  that,  upon  payment  of  the 
defendant's  costs,  the  action  be  discontinued.  Part  of  an  action  could  not 
be  discontinued,  as  the  discontinuance  put  an  end  to  the  whole  of  it.*  In 
order  to  discontinue  after  judgment  on  demurrer,  or  verdict,  the  leave  of 
the  Court  or  Judge  was  necessary.  Before  the  Rules  of  Uil.  T.,  1853,  it 
was  requisite  to  get  the  consent  of  the  defendant's  attorney  to  the  rule,  it' 
it  were  sought  to  utilize  it  after  plea  pleaded ;  but  by  the  23rd  Rule  of 
that  Term  this  consent  was  declared  to  be  no  longer  necessary,  and  in  lieu 
of  it  it  was  stipulated  that  t^e  rule  must  contain  an  undertaking  to  pay 
the  costs,  and  a  consent  that,  if  they  should  not  be  paid,  the  defendant; 
might  sign  judgment  of  non  pros.  If  the  rule  were  not  acted  on,  in  the 
case  of  a  diBcontinuanco  before  plea,  the  plaintiff  might  be  compellad  to 

*  £artoit  T.  Polhtnilhum*,  16  If.  and  W.,  8. 
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OrdirZZIIL,  proceed.*    If  the  plaintiff  wont  on  and  obtained  a  Terdict,  the  vacdiet 
Bole  1.       would  not  have  been  set  aside,  as  the  rule,  not  having  been  acted  on, 
became  a  nuUity.t    After  a  diaoontinuanee,  the  plaintiff  might  have  com- 
menced a  new  action  for  the  same  cause,  a  judgment  of  diBcontinuanoe 
being  in  the  nature  of  a  nonsuit.} 

It  may  be  added  that,  by  conaent,  the  rule  to  discontinue  might 
have  been  drawn  up  without  costs.  § 

In  Equity,  the  proceeding  analogous  to  a  discontinuance  was  a  *^i«mifB^l 
of  his  Bill  by  a  plaintiff.  Before  the  appearance  of  a  defendant,  the  plaintiff 
might  have  dismissed  the  Bill  as  against  him  without  costs.  ||  After  appear^ 
ance,and  before  decree,  the  plaintiff  might  generally,  on  motion  of  coune 
or  a  petition  of  course  in  the  KoUs,  have  obtained  an  order  to  Higmiaa  the 
Bill  on  pa3nnent  of  costs ;  and  by  consent,  even  without  payment  of  costs,^ 
and,  in  a  proper  case,  even  without  the  defendant's  consent.**  Whece 
the  plaintiff  applied  to  dismiss  the  Bill  without  costs  and  without  the 
defendant's  consent,  the  application  to  dismiss  was  usually  made  by  special 
motion,  of  which  notice  was  served  on  the  dofendant.t-f» 

Under  the  present  Hule  proceedings  by  way  of  discontinuance  apply 
to  the  Chancery  Division  as  well  as  to  the  Common  Law  DivisionB  of 
the  Supreme  Court ;  discontinuance  is  by  notice  in  writing,  instead  of  by 
side-bfl^  rule ;  "  any  part  or  parts  **  of  the  plaintiff's  "  adleged  cause  of 
complaint "  may  be  discontinued ;  and  the  action  cannot  be  diaoontinnad 
by  the  plaintiff  after  he  has  taken  any  proceeding  subsequent  to  the 
receipt  of  the  statement  of  defence,  e.g. ,  after  his  reply,  without  leave  of 
the  Court  or  of  a  Judge.  (Under  the  former  practice  he  might  have 
discontinued  at  any  time  before  verdict,  without  leave.) 

The  last  clause  of  this  Rule  hardly  falls  under  the  titie  ''discon- 
tinuance," as  it  is  a  recog^nized  principle  that  a  plaintiff  only  can  dis- 
continue. The  expression  '*  discontinue  "  is  not,  however,  applied,  it  will 
be  seen,  to  the  defendant. 

Leave  to  withdraw  a  plea  has  hitherto  been,  in  general,  granted,  on 
such  terms  as  to  costs  or  otherwise  as  the  Court  or  a  Judge  might  deem 
fit.  The  Court  or  a  Judge  would,  in  like  manner,  have  allowed  a  plaintiff 
to  withdraw  a  replication.JJ 

There  was,  perhaps,  some  confusion  in  the  mind  of  the  drauehts- 
man  of  this  Hide  between  a  discontinuance  and  the  withdrawal  <ff  the 
record.  Where  the  record  is  withdrawn,  it  may,  hy  leave,  be  re-entered 
at  the  same  assizes.  After  a  discontinuance  the  plaintiff  is  put  to  a  new 
action  for  the  same  cause.^& 

''And  thereupon  he  shall  pay  the  defendant's  costs  of  the  action."  In 
the  case  of  Bolton  v.  Bolton^^^  it  was  decided  by  Vice-Chanoelloir  Hall  that 
these  words  have  the  effect  of  an  order  or  judgment  of  the  Court,  upon 

*  Bteton  V.  Jupp^  15  M.  and  W.,   149. 
t  JSdgington  v.  Froudmun,  1  D.  P.  a,  152. 
X  Mayor  of  Macelesjlcld  v.  Gts,  13  M.  and  W.,  470. 
§  Artshbold's  Practice,  p.  1485. 
i  TkompMon  v.  ThompsoHf  7  Beav.,  350. 
^  Dixon  V.  J^rksy  1  Yes.  Jun.,  402. 
♦•  Knos  V.  Biwcn,  2  Bro.  C.  C,  166. 
ft  1  Daniel's  Chanoexy  Practioe,  pp.  690,  691. 
it  See  AUUr  v.  Chip,  2  Bnrr.,  765. 

}}  As  to  disoontinuanoe  in  ejectment,  see  s.  200  of  the  Oonmon  LftW 
PxooodiiM  Aftti  1852. 
ilii  S  Ch.  D.,  276 ;  35  L.  T.,  856 ;.  24  W.  R.,  668. 
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which  a  writ  of  execution  may  issue  without  any  further  order  or  judg-  Order  XXm., 
ment.    His  lordship  permitted  the  form  of  the  writ  of  fi^fa.  in  App.  (Fj,        Bule  1. 
No.  1,  to  be  varied,*  so  as  to  carry  out  this  view  of  the  Rule.  

The  case  of  Bolton  v.  Bolton  was  decided  on  the  28th  of  May,  1 876  ;  on  the 
26th  of  June,  1876,  the  Supremo  Court  issued  a  new  set  of  Rules  of  Court, 
the  10th  of  which  now  forms  Rule  2a  of  this  Order,  and  empowers  the 
defendant  to  "  sign  judgment "  for  eoits,  if  the  action  be  discontinued,  thus 
obviating  any  further  necessity  for  the  rather  forced  construction  of  the 
present  Rule  in  Bolton  v.  Bolton. 

The  words  "  shall  pay  "  are  imperative.  A  plaintiff,  who  discontinued 
after  succeeding  on  an  interlocutory  motion,  was  ordered  to  pay  all  the 
costs  of  the  cause.     The  "  St,  Olaff 

**  Leave  of  the  Court  or  a  Judge."  Leave  is  not  requisite  to  withdraw 
the  record  in  an  action  commenced  before  the  1st  of  November,  1875  : 
Per  Denman,  J.,  at  Nisi  Prius.t  Leave  to  withdraw  the  record  was  refused 
by  Huddlcston,  B. ,  at  Nisi  Prius,  although  the  Counsel  for  the  plaintiff  was 
not  sufficiently  instructed  in  the  case.}  *'  The  Judicature  Acts,"  said  his 
lordship,  **  will  be  of  the  greatest  benefit  to  the  pubHc,  if  they  prevent 
plaintiffs  from  bringing  defendants  down  here,  ana  then  withdrawing  the 
record." 

The  necessity  of  obtaining  leave  from  the  sitting  Judge  proved,  however, 
so  burthensomc,  that  Rule  2  of  this  Order  was  made  to  mitigate  its  sevenhr. 

An  order  of  the  Master  staying  an  action,  was  varied  by  Lindley,  J., 
at  chambers,  substituting  the  word  "  discontinuing"  for  **  staying,"  so  as 
to  put  an  end  to  the  action  altogether.)! 

Eule  2. 
When  a  cause  has  been  entered  for  trial,  it  may  be 
withdrawn  by  either  plaintiff  or  defendant,  upon  pro- 
ducing to  the  proper  officer  a  consent  in  writing,  signed 
by  the  parties. 

This  new  Rule  was  added  by  Rule  9  of  the  Rules  of  the  Supreme  Court, 
December,  1875,  to  obx-iate  the  necessity  of  applying  in  every  case  to  the 
sitting  Judge  for  leave,  under  Rule  1  of  this  Older.  See  the  note  to  that 
Role,  supra. 

Rule  2a. 
A  defendant  may  sign  judgment  for  the  costs  of  an 
action,  if  it  is  wholly  discontinued,  or  for  the  costs  occa- 
sioned by  the  matter  withdrawn,  if  the  action  be  not 
wholly  discontinued. 

This  new  Rule  was  added  by  Rule  10  of  tho  Bnles  of  the  Supremo 
Court,  June,  1876,  to  obviate  any  further  necessity  for  treating  the  words 

•  Under  Order  XLIL,  Rule  10.  See  Rule  9  of  that  Order,  as  to  the 
necessity  oi  producing  tho  judgment.  f  2  P.  D.,  113 ;  36  L.  T.,  30. 

X  Anon.,  Times,  November  12th,  1876  ;   1  Charley's  Cases  (Court),  90. 

§  Learmonth  t.  Crollf  Timet,  November  16th,  1875 ;  1  Charley's  CWs 
Court),  100.  II  2  Charley*B  Cases  (Chambers),  98. 
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Order  XXm.,  in  Bule  1  of  this  Order,  utpra,  <*and  thereupon  he  shall  pay  the  dAfon- 
Rnle  8a.      dant's  oosts  of  the  action  as  a*' judgment"  of  the  Ck>urt  sufficient  to  aatia^ 

the  requirements  of  Order  XLII., Rule  9  .♦  See  the  note  to  Bule  1  of  this 

Order,  tnpra, 

ORDER  XXIV. 
Reply  and  Subsequent  Pleadings. 

JRulel. 
A  plaintiflf  shall  deliver  his  reply,  if  any,  within  three 
weeks  after  the  defence  or  the  last  of  the  defences  shall 
have  been  delivered,  unless  the  time  shall  be  extended  by 
the  Court  or  a  Judge. 

This  is  a  salutary  amendment  of  the  law.  It  is  not  a  little  curious  that 
at  Common  Law  hitherto  there  has  heen  no  iimit  at  all  to  the  time  within 
which  a  plaintiff  might  reply,  except  that  one  month's  notice  must  ha^e 
heen  given,  if  a  year  had  elapsed  smce  the  last  pleading. t  In  order  to 
compel  a  plaintiff  to  reply  at  all,  it  was  necessary  for  the  defendant  to 
give  the  plaintiff  notice  to  proceed  within  four  days,  "  otherwise 
judgpmont/'t 

In  Equity  a  replication  must  have  been  filed  within  four  weeks  after  the 
answer,  or  the  last  of  tho  answers  required  to  ho  put  in  by  the  defendant, 
or,  whore  tho  plaintiff  had  undertaken  to  reply  to  a  plea,  within  four 
weeks  after  tho  date  of  his  undertaking ;  or,  where  a  traversing  note  had 
been  filed,  within  four  weeks  after  the  filing  of  the  traversing  note ;  or, 
where  he  had  amended  his  Bill  without  requiring  an  answer,  within  one 
week  after  the  expiration  of  the  time  within  which  the  defendant  might 
have  answered,  but  did  not  desire  to  answer,  or  within  fourteen  days  after 
tho  refusal  of  further  time  to  put  in  an  answer,  or  within  fourteen  days  after ' 
tho  filing  of  the  answer,  unless  the  plaintiff  had  within  such  fourteen 
days  obtained  a  special  order  to  except  to  such  answer  or  to  re-amend  the 

Bai.§ 

If  tho  plaintiff  at  Common  Law  was  not  ready  to  reply  within  the  four 
days  limited  by  the  notice  to  proceed,  he  might  have  obtainod  further 
time  by  summons.  The  plaintiff  in  Equity  might  also  have  applied  by 
motion  or  summons  for  an  order  to  enlarge  tho  timo  for  filing  hu 
replication. 

While  the  present  Rule  fixes  three  weeks  as  the  time  within  which  a 
replication  must  usually  bo  delivered,  it  carefully  preserves  the  right  to 
apply  for  an  extension  of  timo.  Sco  Order  LVIL,  Bule  6,  infra,  as  to 
the  enlargement  of  time. 

The  plaintiff  having  allowed  tho  three  weeks  limited  by  this  Bule  to 
elapse  without  delivering  his  reply,  or  obtaining  an  extension  of  time, 
the  defendant  applied  before  the  expiration  of  the  six  weeks,  within 
which  the  plaintiff  must,  under  Order  XXXYI.,  Bule  4,    give  notice 

♦  Bolton  V.  Bolton,  3  Ch.  D.,  276  ;  36  L.T.,  358  ;  24  W.B.,  668. 
t  Beg.  Gen.,  Hil.T.,  1863,  B.  176. 
1  Common  Law  Procedure  Act,  1862,  s.  63. 

i  Consolidated  Orders  of  the  Court  of  Chancery,  Order  XXXIU.,  10, 
(I)  (2) ;  12,  (1)  (2)  (3). 
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of  trial,  that  the  action  might  be  diBmissed  with  nosta,  on  the  ground  that,  Order  XXIV., 
by  not  replying,  the  plaintiff  had  admitted  the  defence,*  so  as  to  entitle       Bole  1. 

the  defendant  to  an  order  under  Order  XL.,  Rule  11.    Vice-Chancollor — 

Hall  decided  that  the  motion  was  misconceived,  and  must  be  refused 
with  costs.  A  defendant  seeking  to  dismiss  an  action  under  such  circum- 
stances was  not,  in  his  lordshijp's  opinion,  a  party  applying  for  '*  relief* 
under  Order  XL.,  Rule  11.  His  lordship,  however,  add^  that,  if  tho 
plaintiff  did  not,  within  six  weeks  after  the  dose  of  the  pleadings,  give 
notice  of  trial,  the  defendant  might  give  notice  of  trial,t  or  might,  under 
Rule  4a  of  Order  XXXVI.,  move  to  dismiss  the  action  for  want  of  pro- 
secution. J 

In  the  opinion  of  Yice-Chanceller  Bacon,§  new  facts  should  not,  as  a 
rule,  be  stated  in  the  reply,  but  be  introduced,  by  way  of  amendment, 
into  the  statement  of  claim.  This  is,  no  doubt,  the  view  taken  by  the 
new  Acts  themselves,  wherever  it  would  have  been  necessary  to  new  asaign 
under  the  old  procedure.  |I  It  is  also  in  accordance  with  the  19th  Rule  of 
the  XlXth  Order,  that  no  pleading  is  (except  by  way  of  amendment)  to 
raise  any  new  ground  of  claim,  or  contain  any  new  allegation  of  fact  tn- 
eonsiatent  with  the  previous  pleadings  of  the  party  pleading  it.  But  the 
decision  of  Yice-Chancellor  Bacon,  in  a  subsequent  case,  in  which  his 
lordship  attempted  to  carry  his  view  a  step  farther,  viz.,  that  aU  new 
facts  must  be  introduced  by  way  of  amendment  of  the  statement  of  claim, 
was  overruled  by  the  Court  of  Appeal,  which  held  that  a  plaintiff  may,  in 
a  proper  case,  reply  specially.^ 

Rule  2. 
No  pleading  subsequent  to  reply  other  than  a  joinder  of 
issue  shall  be  pleaded  without  leave  of  the  Court  or  a  Judge, 
and  then  upon  such  terms  as  the  Court  or  Judge  shall 
think  fit. 

By  requiring  that  the  "  leave  of  the  Court  or  a  Judge "  should  bo 
necessary  in  order  to  "  plead  subsequent  to  reply,"  an  obstacle  is  interposed 
in  the  way  of  protracted  pleadings.  The  alternate  allegations  of  fact  after 
the  "  replication  "  are  known  as  the  "  rejoinder,"  **  surrejoinder,"  "  rebut- 
ter," and  **  surrebutter."  "  After  tho  surrebutter,"  says  Mr.  Stephens,** 
"  the  pleadings  have  no  distinctive  names ;  for,  beyond  that  stage,  they 
are  very  seldom  found  to  extend." 

The  present  Rule  is  founded  on  the  recommendationsof  the  Judicature 
Commission : — **  The  pleadings  should  not  go  beyond  the  reply,  save  by 
special  permission  of  a  Judge."tt 

"Without  leave  of  the  Court  or  a  Judge."  These  words  imply  that 
a  reply  may  contain  something  which  may  render  further  pleading  neces* 

*  Order  XXIX.,  Rule  12.  t  Order  XXXVI.,  Rule  4. 

X  Litton  V.  Litton,  3  Ch.  D.,  793  ;  24  W.  R.,  962. 

\  Earp  V.  Kenderwn,  3  Ch.  D.,  254  ;  46  L.  J.  (Ch.),  738;  34  L.  T., 
844 ;  TlU  London  and  St.  Katherine  Docks  Company  y.  The  Metropolitan 
JiaUway  Company,  36  L.  T.,  733 ;  W.  N.,  1876,  p.  272. 

II  Order  XIX.,  Rule  14. 

%  SaU  V.  Eve,  4  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  146 ;  36  L.  T.,  736  ;    26 
W.  R.  177. 
**  Principles  of  Pleading,  p.  66,  6th  ed.      ft  First  Report,  p.  II. 
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Ordtr  ZZIT.,  ^''^^    Per  Baggallay,  L.J.,  in  Eall  v.  Sve^    "The  plaintiff,"  add 
Bvle  2.       Bnmwell,  L.  J.,  in  Uie  same  case,  *'  is  entitled  to  roply  speciallyy  and 

aliBO  to  traverse  statements  made  by  the  defendant.    Order  XXTV.,  Bnle 

2,  seems  decisive  on  that  point,  for  it  imports  that  the  reply  may  be  other 
than  a  joinder  of  issue."  The  note  to  Form  No.  9,  in  App.  (C)  had 
been  much  relied  upon  by  Bacon,  V.C.,  in  Earp  v.  ffendersotiff  as  diewing 
that  the  plaintiff  should  introduce  new  facts  by  way  of  amendment  of  the 
statement  of  claim,  and  not  by  way  of  special  reply. 

In  JEarp  v.  Henderaoti  the  pLuntiff  joined  issue  generally  on  the 
defendant's  statement  of  defence,  and  then  went  on  to  reply  specially  by 
way  of  confession  and  avoidance.  Counsel  for  the  plaintiff  cited  a  dis- 
tinct authority  for  this  in  Form  No.  6  of  App.  (C) ;  but  Vice- 
Chanccllor  Bacon,  neyertholess,  considered  it  a  vicious  style  of  pleading. 
In  Hall  V.  Ere  the  plaintiff  adopted  a  different  style  of  plca(£ng,  fiii 
replying  specially  to  a  portion  of  the  defence,  and  then  joining  issue  on 
the  deftoice  generally,  **  except  as  hereinbefore  appears."  Counsel  for 
the  plaintiff  pointed  out  that  there  was  a  distinct  authority  for  thia  in 
Form  No.  21  of  App.  (C);  but  Vice-Chancellor  Bacon,  nevertheless, 
held  that  this,  also,  was  a  -v-icious  style  of  pleading.  His  lordship,  how- 
ever, in  Uall  V.  Eve^  was,  as  already  stated,  overruled  by  the  Court  of 
Api)cal,  which  thus,  in  a  remarkable  manner,  vindicated  the  old  system  of 
pleading  at  Common  Law.  Lord  Justice  James,  although  a  Chancery 
law\'er,  observed,  that  it  was  contended  that  the  plaintiff  ought  to  have 
said  what  he  had  to  say  by  amending  his  statement  of  claim;  that 
soomod  to  him  u  most  illogiail  proceeding ;  it  would  be  a  refitnt  to  the 
old  Cha))rer}f  practice  of  inventing  defences  in  the  Bill  in  order  to  meet 
them  with  charges. 

From  various  reports  of  the  decision  in  Earp  v.  Hettdersoti,  it  would 
-  appear  that  the  Vice-Chancellor  read  the  note  to  Form  No.  9  of  App. 

(C)  as  lajing  down  a  universal  proposition,  thus : — **  The  facts  [which, 
under  the  old  system  of  pleading,  would  have  been]  stated  in  reply, 
should  [now],  in  general,  be  introduced  by  amendment  into  the  state- 
ment of  claim."  Lord  Justice  Baggallay,  however,  in  Hall  v.  Ere  (in 
which  Counsel  for  the  defendants  relied  upon  this  note),  pointed  out  that 
the  note  did  not  lay  down  any  universal  proposition,  but  merely  said  that 
•*  the  facts  stuted  in  thuf  reply  (i.e.,  tho  reply  in  Form  No.  9)  should,  in 
general,  be  introduced  by  amendment  into  the  statement  of  claim.*' 

Leave  to  rejoin  specially  was  refused  in  Xorris  v.  BeazUyX  by  the 
Common  Pleas  Division. 

Rule  3. 
Subject  to  the  last  preceding  Rule,  every  pleading  sub- 
sequent to   reply  shall  be  delivered  within   four   days 
after  the  delivery  of  the  previous  pleading,  unless  the 
time  shall  be  extended  by  the  Court  or  a  Judge. 

"  Subject  to  the  last  preceding  Rule,"  i.e.,  subject  to  leave  to  plead 
subsequently  to  the  reply  being  given. 

Under  the  pre^nous  practice  the  defendant  might  have  been  called  apoiiy 

♦  4  Ch.  D.,  341 ;  46  L.  J,  (Ch.),  145 ;  35  L.  T.,  735, 926 ;  25  W.  B.,  177. 
t  3  Ch.  D.,  264  ;  46  L.  J.  (Ch.),  738;  34  L.  T.,  844. 
X  35L.  T.,  846. 
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by  notioe  firom  the  plaintiff,  to  rejoin ;  the  plaistifr  hy  notilee  from  the  Ord^ 

defendant  to  sarrojoin ;  the  defenduit  by  notice  from  the  plaintiff  to  rebut ;       Buld  S. 

and  the  plaintiff  by  notice  from  the  defandant  to  surrebut,  trtMw,  in 

every  case,  four  days,  otherwise  judgment,  under  the  proyifiionfl  of  the 
53rd  section  of  the  Common  Law  Procedure  Act,  1862. 

See  Hail  v.  Eve,*  cited  under  Rules  1  and  2  of  thirf  Order,  supra. 

In  £llis  V.  Mwisotiyf  the  defendant,  after  issue  joined,  obtained  leave  to 
amend  his  statement  of  defence,  and  delivered  a  defence  and  counterclaim, 
founded  on  fEicts  which  had  arisen  after  action  brought,  as  if  they  bad 
arisen  before  action  brought.  The  plaintiff,  instead  of  taking  out 
a  summons  to  strike  out  this  defence  and  counterclaim,  unless  it 
were  so  amended  as  to  make  it  appear  that  the  &ot8  which  sup- 
ported it  arose  after  action  brought,  replied  to  it  specially,  and 
the  defendant  did  not  deliver  any  rejoinder.  Held,  by  the  Court 
of  Appeal,  affirming  the  decision  of  the  Divisional  Court  of  the 
Queen's  Bench  Division,  that  the  Master  was  right  in  allowing  the 
plaintiff  to  sign  judgment  for  default  of  pleading.  "Die  Court  of  Appeal, 
at  the  same  time,  pointed  out  that  the  defendant  should  have  pleaded  the 
matter  arising  after  action  brought  puis  darrein  continuance,  imder  Order 
XX.,  Eule  2,  so  as  to  give  the  plaintiff  an  opportunity  of  confessing  the 
defence  and  counterclaim,  and  signing  judgment  for  costs  up  to  the  time 
of  pleading  it,  and  the  Court  (to  put  an  end  to  further  **  legal  Jinesse  ") 
placed  the  parties  in  exactly  the  same  position  as  if  the  defendant  bad 
pleaded  the  matter  arising  afteraction  brought  jput^  darrein  continuance, 
and  the  plaintiff  had  confessed  it,  accordingly ;  tiie  plaintiff  to  have  the 
costs  of  the  appeal. 

OEDER  XXV. 

CLOSE   OF   PLEADINGS. 

As  Boon  as  either  party  has  joined  issue  upon  any  plead- 
ing of  the  opposite  party  simply  without  adding  any 
further  or  other  pleading  thereto,  the  pleadings  as  between 
such  parties  shall  be  deemed  to  be  closed. 

The  ordinary  form  of  joinder  of  issue  in  the  Forms  in  Appendix  (C)  is 
as  follows : — "  The  plaintiff  joins  issue  with  the  defendant  upon  his  defence 
or  his  stiitcnipnt  of  defence,"  the  joinder  of  issue  being  the  reply,  and 
being  generally  to  the  whole  of  the  defence,  not  to  any  particular  plea  or 
part  of  the  defence.  Occasionally,  however,  issue  is  joined  by  the  defen- 
dant on  specific  paragraphs  of  the  plaintiff's  reply.  See  instances.  Forms 
No.  12  and  No.  21.  ComiMire  the  forms  of  joinder  of  issue  given  by  the 
Common  Law  Procedure  Act,  1852,  section  79. 

In  Equity,  the  cause  was  "  deemed  to  be  completely  at  iflsue  upon  filing 
the  rej»lication."J 

By  Order  XXIX.,  Rule  12,  **  if  any  party  does  not  deliver  any  proceed- 
ing subsequent "  [to  reply]  within  the  period  allowed  for  that  purpose, 

♦  4  Ch.  D.,  341  ;  46  L.  J.  (Ch.),  145;  35  L.  T.,  735,  926  ;  26  W.  R„ 
177. 

t  W.  X.,  1876,  p.  253;  35  L.  T.,  685.  Compare  Twycross  y.  King, 
6  Q,  B.,  663.  X  Daniel's  Chancery  Practice,  p.  782. 
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(tadar  ZX?.  the  pleading  ihall  be  deemed  to  be  cloced  at  the  ozpixation  of  thatpenod^ 

'■ —  and  the  itatements  of  fact  in  the  pleading  laat  deliyered  shall  be  deemed 

to  be  admitted.  If,  «.^.,  the  rejouuier  be  not  delivered  within  fbiir  days 
of  the  reply,  the  reply  is  to  be  deemed  to  be  admitted  and  the  pleadings 
to  be  closea. 

In  Earp  ▼.  Sender$Oi,*  the  defendant,  after  notice  of  trial  had  been 
given  by  the  plaintiff,  took  out  a  summons  on  the  16th  of  June  for  leave 
to  join  issue  on  the  plaintiffs  reply,  which  had  been  delivered  on  the  10th 
of  February ;  and  although  the  plaintifTn  Counsel  contended  that  the 
pleadings  must  be  deemed  to  be  closed,  and  that  it  would  practically 
"abrogate "  the  present  Order  to  allow  so  late  an  application,  the  Vice- 
Chancellor,  observing  that  the  Court  had  ample  power  of  enlarging  the 
time,t  acceded  to  the  application.  It  would,  however,  be  unsafe  for  any 
defendant  to  rely  upon  uiis  decision,  as  it  was  founded  upon  the  question^ 
able  view  of  the  Vice-Chancellor  that  the  reply  of  the  plaintiff  was  bad  (he 
having  first  joined  issue  generally  and  then  replied  specially),  and  that 
his  lordship  was  conse<}uently  justified  in  extending  to  the  defendant  the 
indulgence  of  joining  issue,  even  at  so  late  a  period,  on  this  bad  reply.J 

ORDER  XXVI. 

Issues. 
Where  in  any  action  it  appears  to  a  Judge  that  the  state- 
ment of  claim  or  defence  or  reply  does  not  sufficiently 
define  the  issues  of  fact  in  dispute  between  the  parties^  he 
may  direct  the  parties  to  prepare  issues^  and  such  issues 
shally  if  the  parties  difier,  be  settled  by  the  Judge. 

This  Rule  is  a  re-enactment  of  Rule  19  of  tho  Principal  Act. 

This  Rule  contains  a  curious  reproduction  of  a  rule  which  prevailed 
during  the  infancy  of  our  system  of  pleading,  viz.,  that  the  pleadings 
should  be  settled,  and  the  issue  evolved  in  presence  of  the  Judge,  and  with 
his  sanction,  in  open  Court.  Any  one  who  wishes  to  refer  to  this  ancient 
rule  of  pleading  will  find  abundant  illustrations  of  it  in  the  Year  Books. 

In  frood  v.  The  AnglO'Italian  Banking  Company^  Limited^h  the  Common 
Fleas  Division  directed  that  issues  should  be  framed  under  this  Order,  for 
the  purpose  of  trying  a  preliminary  question  under  Order  XXXI. ,  Rule  1 9. 

ORDER  XXVII. 
Amendment  of  Pleadings. 
Rule  1. 
The  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 


•  8  Ch.  D.,  264  ;  46  L.  J.  (CTi.),  738  j  34  L.  T.,  844. 

t  See  Order  LVII.,  Rule  6. 

X  The  reasoning  of  Bacon,  V.C,  in  Earp  v.  Henderson^  has  been  a  good 
deal  shaken  by  the  decision  of  the  Court  of  Appeal  in  Hally.  Eve^  4  Ch* 
D.,  841 ;  46  L.  J.  (Ch.),  146 ;  36  L.  T.,  735,  926 ;  26  W.  R.,  177. 

\  34  L.T.,  266  :rimM,  Feb.  19th,  1876.  See,  also,  We$t  v.  WhiU^  4 
Ch.  D.,  631  ;  26  W.  R.,  842 ;  86  L.  T.,  96. 
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oeedings,  allow  either  party  to   alter   his   statement  of  OrderZXVll., 

claim  or  defence  or  reply,  or  may  order  to  be  struck  out ^— ^-^ 

or  amended  any  matter  in  such  statements  respectively 
which  may  be  scandalous,  or  which  may  tend  to  preju- 
dice, embarrass,'*  or  delay  the  fair  trial  of  the  action,  and 
all  such  amendments  shall  be  made  as  maybe  necessary 
for  the  purpose  of  determining  the  real  questions  or 
question  in  controversy  between  the  parties. 

This  Rule  is  a  re-enactment  of  the  fourth  part  of  Kulo  18  of  the 
Principal  Act. 

Amendments  in  case  of  mis-joinder  or  non-joinder  of  parties  have  been 
already  treated  of  in  the  notes  to  Order  XVI.,  Rules  1  and  13,  supra. 

The  present  Rule  is  founded  on  sections  52  and  222  of  the  Common  Law 
Procedure  Act,  1852,  section  96  of  the  Common  Law  Procedure  Act, 
1854,  and  section  36  of  the  Common  Law  Procedure  Act,  1860. 

Fines  for  **8ham  pleading"  once  formed  a  source  of  revenue  to  the 
Crown,  t  It  has  always  heen  strongly  reprobated  by  the  Judges,  and  they 
aUowed  the  plaintiff,  when  the  defendant  had  recourse  to  it,  to  sign  judg- 
ment as  for  want  of  plea,  long  before  the  passing  of  the  Conmion  Law 
Procedure  Acts.  J 

Even  before  the  Common  Law  Procedure  Acts,  the  plaintiff  at  Common 
Law  was  allowed  to  strike  out  a  count  of  the  declaration,  §  and  add  a 
new  one,]  or  increase  the  damagesjll  &c.,  or  add  to  the  number  of,**  or 
strike  out,  jparties  named  in  the  doclaration,tt  but  it  was  not  till  after 
the  Common  Law  Procedure  Acts  were  passed,  that  the  plaintiff  was 
aUowed  to  add  a  new  count  containing  a  new  substantive  cause  of  action.  {{ 

Before  the  Common  Law  Procedure  Acts,  the  defendant  at  Common  Law 
might  in  general  have  obtained  leave  to  amend  by  adding  a  further  plea,  if 
necessary  for  his  defence,  or  if  it  were  a  matter  of  doubt  whether  it  was 
80  or  not.  And  a  pica  might  have  been  aUowed  to  be  added  after  yerdict, 
and  a  new  trial  granted.  {{ 

After  the  Common  Law  Procedure  Acts  were  passed,  the  Common  Law 
Courts  and  Judges  might  '*  at  all  times  "  have  allowed  a  plea  to  be  added. 

Ample  opportunity  was  given  to  a  plaintiff  in  Equity  to  amend  his 
BiU.(|||  If  a  defendant  desired  to  correct  his  answer  after  it  had  been 
filed,  he  had  to  file  a  supplemental  answer.   See  JFells  v.  JFood.^^ 

*  This  word,  as  used  here,  means  bringing  forward  a  defence  which  the 
party  is  not  entitled  to  make  use  of.  Per  Jessel,  M.R.,  in  Hettgh  y.  CJutm" 
berlain,  26  W.  R.,  742 ;  W.  N.,  1877,  p.  128. 

t  Com.  Dig.,  "Perogative,"  D.  22. 

X  DaT^K  Common  Law  Procedure  Acts,  pp.  85,  86. 

}  Aylwim  v.  Toddy  1  Bing.,  N.C.,  170. 

fl  Broicn  v.  Crump,  6  Taunt.,  300.     f  Dew  v.  Katn,  8  C.  and  P.,  315. 

♦♦  Lakin  v.  Watttm^  2  Dowl.,  633.    -ft  Holmet  v.  Pinney,  6  Dowl.,  627. 

?X  Archbold's  Practice,  pp.  239,  240  ;  Smith  y.  Dixon,  4  Dowl.,  571. 
}  See  Kirhy  v.  Simpton,  3  Dowl.,  791. 
(Ill  See  Order  IX.  (II.)  of  the  Consolidated  Orders  of  the  Court  of 
C^iancery. 
^lllOVee.,401. 
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OrteZZVn.       *'  ^  think,"  said  Yice-Ghancellor  Bacon,*  ^*  that  the  enlarged  poirar  of 
BttU  1«    '  (unendment  given  to  the  Court  by  the  Judicature  Acts  is  one  of  the  niort 

useMand  beneficial  which  has  ever  been  coxuBsrred  upon  the  Court.    Itai 

against  justice  that  a  man  should  not  be  at  liberty  to  bring  his  case 
forward  in  tho  way  ho  thinks  best,  or  that  ho  should  be  precluded  from 
bringing  before  the  Court  those  materials  which  he  considers  necesmy 
for  the  proper  prosecution  of  his  case." 

Tho  Court  of  Appeal  has  decided  that,  except  in  very  extreme  cases 
whore  serious  injustice  would  be  done,  it  will  not  interfere  with  the  dis- 
cretion exercised  by  a  Judge  under  tho  present  Rule.     The  leading  cases 
on  this  subject  are  Golding  v.  The  Wharton  Railway  and Rwer  Salt  Workt 
Company f  Limited  ;t  and  Wat»on  v.  Rodwell.X    In  the  former  case,  which 
was  one  primer  impressionUj  Mellish,  L.J.,  made  a  very  full  and  distinct 
exposition  of  the  principles  on  which  the  Court  of  Appeal  would  proceed, 
and  his  colloacrues,  James  and  Baggallay,  L.J  J.,  expressed  their  con- 
currenco  with  his  views.     *<A8  this,"  said  his  lord^p,  ''is  the  first 
appeal  which  has  been  brought  before  us  from  an  order  made  on  an  appli- 
cation of  tho  present  kind,  it  is  desirable  that  the  Court  should  state  the 
principles  on  which  it  is  intended  to  act.     The  Court  of  Appeal  in 
Chancer}' — when  appeals  were  brought  on  matters  of  practice  which  weie 
within  the  discretion  of  the  Judge  of  tho  Court  below— over  and  over 
again  laid  down  that,  though  it  had  jurisdiction  to  deal  with  such  matters^ 
still,  as  a  general  rule,  it  would  not  interfere  with  tho  way  in  which  the 
Judge  in  the  Court  below  liad  exercised  his  discretion.     Now  that  the 
right  of  apjxaling  from  interlocutor}'  orders  made  by  the  Common  Law 
Divisions  hds  been  given,  it  is  desirable  that  it  should  bo  dearly  known 
that  tho  present  Court  of  Appeal  intends  to  act  in  all  cases  on  the  same 
principle  as  the  Court  of  Api)eal  in  Chancery  formerly  acted.     In  special 
cases,  where  serious  injustice  would  result  from  not  intorforing,  tho  Court 
has  ample  jurisdiction  to  interfere,  and  will  do  so ;  but  in  ordi^iary  cases 
it  will  not  iutcrfere.     In  the  Common  Law  Di\'isions,  unfortunately,  an 
application  of  this  kind  first  came  beforo  tlio  Mastor ;  then,  having  been 
ronised  by  him,  it  came  before  the  Judge,  at  chambers ;  then  there  was  an 
appeal  before  the  Divisional  Court ;  and  finally  it  camo  before  the  Court  of 
Appeal.  If  in  ever>'  case  these  four  successive  proceedings  wore  to  be  gone 
through,  it  would  be  impossible  for  actions  to  be  tried  at  alL    We,  there- 
fore wish,  as  far  as  possible,  to  discourage  such  appeals."    In  WaUom  v. 
Rodweilf  the  views  expressed  by  Mellish,  L.J.,  in  Ooldwg  v.  The   Whartcm 
Railicay  and  Jtiver  Salt  Works  Company^  Limited^  wore  reafiirmed  by  the 
Court  of  Appeal,  and  with  increased  emphasis,  for  the  Court  upheld  the 
decision  of  Malins,  V.C,  although  they  disagreed  with  his  reasons,  and 
considered  the  statement  of  claim  which  he  sanctioned  as  prolix  and  involved. 
With    regard  to  tho  exercise    of    a    discretion    by    the    Court  or 
Judge  in    the    first    instance,   Vice-chancellor    Bacon    has,  in    some 
recent  cases,  \  laid  down  the  principle  that  the  question  of  the  nwterialUf 
of  a  proposed  amendment  was  not  for  him,  but /or  the  Oountel,  on  i^oee 
ad-vice  the  application  for  leave  to  amend  was  made.  **  By  the  Judicature 
Acts,  I  am  relieved,''  said  his  lordship,  **  fix)m  the  nocesiity  of  inqoiring 
into  the  materiality  of  the  proposed  amendment." 


♦  In  The  Chesterfield  Company  v.  Rlack^  26  W.   K.,   4M.       See,  alflO, 
Morgan  v.  Green,  11  N.  C,  222,  also  before  Bacon,  V.C. 

t  1  Q.  B.  D.,  374  ;  34  L.  T.,  474 ;  24  W.  R.,  423. 

i  3  Ch.  D.,  380 ;  46  L.  J.  (Ch.),  744 ;  35  L.  T.,  86  ;  24  W.  B.,  1008. 

\  See  Th^  Chetterjield  Company  v.  Black,  25  W.  R.,  409,  and  Jf<wyi 
(?rtfW,llN.  C.,222. 
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In  Cargill  v.  Sower*  tho  Counsel  for  the  plaintiff  Bubmitted  that  the  OrdtlXXVII., 
defendant,  before  obtaining  leave  to  amend  hia  defence,  most  file  an         Bultt  li 

affidavit  stating  the  grounds  upon  which  he  proposed  to  amend  his  defence,  

and  the  nature  of  the  amendments,  as  under  the  old  Chancery  practice, 
no  alteration  in  which  had  been  specifically  directed.  Halins,  V.C.,  how- 
ever, took  the  opposite  view,  that,  no  allusion  being  made  to  the  old  form 
of  affidavit,  no  such  affidavit  was  required. 

"  The  Court  or  a  Judge  at  any  stage  of  the  proceedings.'*  See  Rule  ^ 
of  this  Order,  infra,  which  would  seem  to  be  an  amplification  of  these 
words. 

"  Scandalous  statements.**  This  is  a  phrase  imported  into  the  Supremo 
Court  with  tho  Court  of  Chancery.  Scandal  in  Equity  consists  in  the  alle- 
gation of  anything  which  it  is  imbecommg  the  dignity  of  the  Court  to 
hear,  or  is  contrary  to  good  manners,  or  w^hich  charges  some  person  with 
a  crime  not  necessary  to  bo  she^vn  in  the  cause  .f  Nothing  material, 
however,  is  scandalous. J 

Scandal  in  pleadings  before  the  Court  might  have  been  excepted  to,  at 
any  stage  of  the  suit,§  and  upon  the  production  of  an  order  allowing  the 
exceptions,  it  was  the  duty  of  the  officer  having  the  custody  of  tho 
pleading  to  expunge  such  paits  of  it  as  the  Court  held  to  bo  scandalous.|| 
Costs  were  generally  given  to  the  party  aggrieved  by  the  scandalous 
matter. 

As  to  striking  out  scandalous  statements,  see  Dutiean  v.  Vereker.%  To 
an  action  on  a  voluntary  bond  the  defendant  pleaded  fraud,  and  gave 
details  of  cohabitation  and  false  representation.  Eight  paragraphs  in  the 
statement  of  defence  were  struck  out  by  Archibald,  J.,  at  chambers, 
as  scandalous.  ''Matter  of  this  sort,"  said  his  lordship,  ''is  not  fit  to 
appear  on  the  pleadings." 

In  lilakr  v.  The  Albion  Life  Auurance  Society^**  the  plaintiff,  in  effect, 
charged  the  defcindants  with  having  conspired  with  one  Howard  to  defraud 
the  plaintiff  of  £59.  6s.  3d.,  by  representing  Howard  as  a  person  uncon- 
nected witli  the  defendants,  who  was  willing  to  lend  the  plaintiff  £1,500  on 
his  effecting  a  policy  on  his  life  with  the  defendants,  for  which  the  plaintiff 
had  to  pay  a  premium  of  £59.  68.  3d.;  that  Howard  was  a  mere  agent  of  the 
defendants,  and  that  there  was  never  any  intention  to  lend  any  money  at 
all,  but  that  the  whole  affair  was  a  contrivance  to  get  the  premium  paid, 
which  the  defendants,  as  it  was  alleged,  divided  with  Howard.  The 
plaintiff  also  alleged  that  "  the  busi}us9  of  the  defendants  consisted  in  getting 
premiums  in  this  manner,^'  An  application,  under  the  present  Rule,  to 
have  the  paragraphs  stating  that  '*  the  business  of  the  defendants  con- 
sisted in  getting  premiums  in  this  manner  '*  struck  out,  as  scandalous  and 
irrelevant,  was  granted  by  the  Common  Fleas  Division. 

In  the  following  cases  the  application  to  strike  out  matter  as  embarrass- 
ing was  successful : — 

Quain,  J.,  at  chambers,  decided  that,  in  an  action  of  slander,  tho  de- 
fendant may  plead  together  pleas  equivalent  to  "not  guilty,"  and  a 
plea  in  justification.    Part  of  tho  plea  in  justification  was,  under  the 

♦    4  Ch.  D.,  78 ;  46  L.  J.  (Ch.),  175  ;  35  L.  T.,  621  ;  26  W.  R.,  221. 
t  Wyatt's  P.  R.,  383.  J  Daniel's  Chancery  Practice,  p.  290. . 

j  Ellison  V.  Burgess,  2  P.  Wms.,  312  n, 

11  Order  XYI.,  Rulfi  4,  of  the  Consolidated  Orders  of  the  Court  of 
Chancery. 
IT  2  Charley's  Cases  (Chambers),  44. 
♦•  45  L.  J.  (C.P.),  663 ;  24  W.  R,,  677  ;  36  L.  T.,  209, 
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OrAtfZX?n.,  P^^'K^^  Rule,  strack  out^  however,  hy  his  lordship,  as  emhanuBiiff.* 
Bote  1.       The  paragraph  subetitnted  for  the  paragraph  struck  out  was  also,  uiraer 

—  the  present  Rule,  struck  out  as  embairassiiig  by  Quain,  J.,  at  chambers.  In 

pleading  justification  in  an  action  the  very  words  of  dander  alleged  to 
have  been  uttered  should  be  used.f 

The  plaintiff  is  not  entitled  to  plead  in  his  statement  of  claim  that  the 
point  in  dispute  has  been  admitted  by  the  defendants  in  letters  to  the 
plaintiff's  solicitors ;  a  paragraph  in  a  statement  of  claim  to  the  et^ct 
that  **  the  defendants  have,  in  their  letters  to  the  plaintifi^s  solicitors^ 
admitted  that,"  &c  ,was,  accordingly,  struck  out  as  embarrassing  by  Quain, 
J.,  at  chambers.^ 

A  j>aragraph  in  a  statement  of  claim,  alleging  that  the  plaintiff  was 
"  so  mformed  "  by  the  defendant,  was  struck  out  as  embarrassing  and  im* 
proper.  The  plaintiff  might  have  stated,  as  a  &ct,  the  matter  of  which 
he  alleged  that  he  was  **60  informed."} 

A  paragraph  in  the  statement  of  defence,  which  set  out  matters  that 
were  alleged  to  be  equivalent  to  a  release  from  an  agreement,  was  struck 
out  by  Archibald,  J.,  at  chambers,  on  the  ground  that  the  defendant 
should  have  demurred.|| 

In  an  action  for  malicious  prosecution  paragraphs  in  the  statement  of 
claim,  that  set  out  fads  which  the  plaintiff  said  did  not  amount  to  reason- 
able and  probable  cause,  were  struck  out  by  Archibald,  «).,  at  chambers  ; 
the  plaintiff  should  simply  have  stated  that  there  was  no  reasonable  and 
probEiblo  cause.^ 

To  an  action  by  a  company  on  a  promissory  note,  the  defendant 
pleaded,  by  way  of  set-off  and  counterclami,  a  payment  in  respect  of  scrip 
m  the  company.  Archibald,  J.,  at  chambers,  decided  that  the  defendant 
shewed  a  claim  merely  to  shares  and  not  to  money,  and  that  this  part  of 
the  defence  must  be  struck  out,  or  amended.** 

In  the  above  cases,  part  only  of  the  pleadings  was  struck  out.  The 
loading  case  on  the  power  of  the  Court  or  a  Judge  to  strike  out  th€  whole 
of  a  statement  of  claim,  is  Cashin  v.  Cranloek.ff  The  subject-matter  of  the 
action  was  the  sale  of  certain  collieries  by  one  of  the  defendants  to  the 
London  and  Brighton  Cheap  Coal  Supply  Company,  Limited,  and  serious 
charges  of  fraud  and  collusive  conduct  were  brought  by  the  plaintiff  (who 
alleged  that  he  was  interested  in  the  sale)  against  several  of  the  defendants. 
The  statement  of  claim  was  an  amateur  performance,  extending  to  the 
enormous  length  of  sixty-four  paragraphs,  and  was  so  confused  and  un- 
intelligible that  it  was  impossible  to  ascertain  what  the  real  ground  of 
complaint  was.  Bacon,  V.C.,  acceded  to  the  motion  of  the  defendants 
that  the  whole  of  the  statement  of  claim  should  be  struck  out,  under 
the  present  Rule,  as  tending  to  prejudice,  embarrass,  and  delay  the  fair 
trial  of  the  action ;  as  being  an  abuse  of  the  practice  of  the  Court,  and  as 
being  oppressive  to  the  defendants.     The  plaintiff  appealed,  on  the  ground 

♦  Bestell  and  Wife  v.  Steward,  1  Charley's  Cases  (Chambers),  87. 
t  Bettell  and  Wife  v.  Steward,  1  Charley's  Cases  (Chambers),  89. 

L  Askew  V.  The  North  Eastern  Railway  Company,  1  Charley *s  Oasea 
mbcrs),  90. 
}  Jones  V.  Turner,  1  Charley's  C!ases  (Chambers),  91. 
i  Menhinniek  v.  Turner,  2  Charley's  Cases  (Chambers),  42. 
%  Aderis  v.  Thrigley,  2  Charley's  Cases  (Chambers),  43. 
**  Cadogan  Advance  Company,  Limited,  v.  Shepherd^  2  Charley *s 
(Chambers),  44. 

ft  3  Ch.  D.,  376  ;  35  L.  T.,  462 ;  26  W.  R.,  4. 
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appeal  with  costs. 

In  Finch  v.  The  Guardians  of  the  York  Unions*  the  plaintiffs  moved  to 
strike  out  the  whole  of  the  statement  of  defence ^  but  the  Queen's  Bench 
held  that  the  motion  was  misconceived — ^the  plaintiff  ought  to  hare 
demurred. 

In  Bagot  v.  Fasion^f  Bacon,  V.C.,  ordered  one  of  two  inconsistent 
claims  to  bo  struck  out  as  embarrassing. 

In  the  following  cases  the  application  to  strike  out  matter  as  embarrass- 
ing was  unsuccessful : — 

In  an  action  for  an  alleged  breach  of  an  agreement  to  take  an  assign- 
ment of  a  lease  of  a  house,  the  plaintiff  set  out  letters  between  the 
parties,  and  alleged  that  they  contained  the  agreement ;  and  Lindley,  J., 
refused  to  strike  out  the  statement  of  claim  as  embarrassing.} 

In  an.  action  for  breach  of  a  contract  to  deliver  as  much  salt  as  the 
plaintiff  shoiild  require  for  throe  months,  an  application  to  strike  out 
m>m  the  statement  of  defence  as  embarrassing  a  paragraph  which  alleged 
that  the  plaintiff's  requisitions  (480  tons  a  week)  wore  unreasonable,  and 
that  the  contract  was  entered  into  with  the  plaintiff  in  a  different  capacity 
from  that  which  appeared  by  the  contract  itself,  was  refused  by  Lindley, 
J.,  at  chambers.  §  This  decision  was  afiirmed,  on  appeal,  by  the  Divi- 
sional Court  of  the  Queen's  Bench  Division,  and,  on  appeal  from  that 
Court,  by  the  Court  of  Appeal,  as  already  stated. 

Lindley,  J.,  at  chambers,  decided  that,  where  unobjectionable,  incon- 
sistent pleas  may  still  be  employed,  as  under  the  old  system  of  pleading 
(e,ff,f  that  the  money  was  never  lent,  and  that  the  defendant  has  paid  it 
back,  and  that  the  plaintiff  has  released  the  defendant) ;  and  his 
lordship  refused  to  strike  out  a  statement  of  defence  in  which  these 
inconsistent  pleas  were  inscrted.|] 

To  an  action  by  a  plaintiff  company  for  slander  by  the  defendant  in 
imputing  to  it  insolvency,  in  two  conversations  respectively  set  out  in 
paragraphs  2  and  3  of  the  statement  of  claim,  the  defendant  set  up  facts  to 
shew  that  the  conversation  mentioned  in  paragraph  2  was  privileged ;  and 
as  to  paragraph  3,  pleaded — (1)  a  denial  that  any  such  conversation 
took  place;  (2)  that  another  and  a  different  conversation  took  place 
at  another  time,  and  that  that  conversation  was  privileged.  The 
Exchequer  Division  refused  to  strike  out  paragraphs  2  and  3  as  embar- 
rassing.f 

Jffeap  V.  Marris**  was  an  action  to  enforce  an  agreement,  dated  Decem- 
ber, 1872,  by  which  the  defendant  promised  to  marry  the  plaintiff  on  the 
Ist  of  January,  1875,  or  to  pay  him  a  third  of  whatever  money  she 
might  receive  under  her  parent's  will,  and  also  to  pay  the  plaintiff  an 
annuity  of  £20  from  the  1st  of  January,  1875,  to  be  doubled  each  year 
after  until  she  married  the  plaintiff.  To  this  singular  statement  of  claim 
the  defendant  pleaded  the  various  grounds  on  which  Equity  gives  relief 

♦  35  L.  T.,  360.        t  W.  N.,  1877,  p.  176. 
}  Hope  V.  Banks f  2  Charley's  Cases  (Chambers),  40. 
}  Oolding  y.  The  Wharton  Eailway  and  Miver  Salt  Works   Company,  2 
Charley's  Cases  (Chambers),  40. 

H  Bamicott  v.  Hann,  2  Charley's  Cases  (Cnbiamben),  89. 
\  The  Colonial  Assurance  Company  T.  Grosser,  11  K.  0.,  108. 
••12N.  C,  72. 
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OrdeiXZYlLy  <^fl><^^:>^  bargains  with  heirs  expectant ;  and  the  DiTisional  Court  liar  the 
2^1^  1.  Common  Iaw  Divisions  refused  to  strike  out  the  defence  as  emhtr- 
rassing. 

Vicc-Chancellor  Hall,  in  Rolfey,  Maclaren*  characterised  as  *«idle" 
an  application,  under  this  Rale,  by  a  defondimty  to  have  a  reply,  laaning 
issue  generally  on  a  counterclaim,  instead  of  dealing  spccifiemy  uw  piro- 
vided  by  Order  XIX.,  Rule  20)  with  the  allegations  containea  in  tt, 
struck  out  as  embarrassing,  or  amended.  "  I  cannot,"  said  his  lordahip, 
''allow  the  defendant  to  amend  the  plaintiff's  pleadings  as  hetidbuD 
fit.^'t 

Facts  and  evidence  are  in  many  cases  so  mixed  np  as  tobemidis- 
tinguiiihable.  Particulars  of  a  paragraph  in  tiie  stat^ent  of  defenoe 
were  ordered  by  Archibald,  J.,  at  chambers,  to  be  given,  instead  of 
striking  it  out.{ 

Reguding  the  striking  out  of  pleadings  as  rather  a  severe  remedy, 
Lindley,  J.,  in  two  reported  cases,  ordered  the  pleadings  to  be  amended, 
instead  of  striking  them  out.  In  an  action  for  imlawfol  distras,  the 
decision  of  the  Master,  striking  out  the  statement  of  claim  for  proUiitiy 
and  obscurity,  was  reversed  by  Lindley,  J.,  at  chambers,  and  the  plaJii- 
tiff  was  ordered  to  amend  it,  and  pay  tno  costs  of  the  applicatioiLf  In 
an  action  of  trespass,  the  Master  having  ordered  a  statement  of 
claim  to  be  delivered,  the  plaintiff  delivered  a  copy  of  the  indorsemeaat  on 
the  writ,  and  Lindley,  J.,  refused  to  strike  it  oui  ''It  is  aninfonnal 
statement/*  said  Mr.  Justice  Lindley,  "  but  it  need  not  be  struck  otit/* 
and  his  Ix^rdship  ordered  the  statement  to  be  ametided.\\ 

See,  also,  Han-is  v.  Gamble.^ 

As  to  amending  the  pleadings  with  a  view  to  "  determining  the  real  ques- 
tion in  controversy,"  see  Bamieott  v.  Hann.**  In  an  action  by  execnton  for 
rent,  due  partly  for  freehold  and  partly  for  leasehold  premises,  the  state- 
ment of  claim  was  ordered  to  be  amended  by  stating  the  title  (if  any^  of  the 
plaintiffs  to  the  freehold,  and  the  amounts  and  dates  of  the  rent  cJaimed. 

In  JRoc  V.  DavieSfff  which  was  a  Chancery  suit,  commenced  in  1874, 
and  at  issue  before  the  Ist  of  November,  1875,  to  sot  aside  a  volnntazy 
settlement  made  by  the  plaintiff,  Bacon,  Y.C,  "  for  the  purpose  of  deter- 
mining the  real  question  in  controversy  *'  between  the  parties,  aUowed 
the  plaintiff,  in  April,  1876,  to  amend  her  Bill  imder  the  present  Bnic, 
with  a  view  to  ^showing  that  she  was  suffering  from  mental  incapacity 
at  the  time  tfatit  she  executed  the  settlement,  the  defendant's  Cooneel 
vainly  protesting  that  the  amendment  raised  an  entirely  new  case. 

An  admittedly  new  case  was  allowed  to  be  set  up,  under  the  wide 
powers  of  amendment  given  by  this  Rule,  by  Jessel,  M.R.,  in  Budding  v. 
Murdoeh.Xt    ^n  bis  Bill  the  plaintiff  rested  his  title  to  the  flow  of  water 

♦  3  Ch.  D.,  106  ;  24  W.  R.,  816. 

t  The  effect  of  merely  joining  issue  generally  on  tho  defendant's 
counterclaim  operated,  under  Order  XIX.,  Rule  17,  as  an  admission  of 
the  facts  contained  in  it ;  and  plaintiff^s  Counsel  argued  that,  if  he  diose 
to  take  the  consequences  of  joining  issue  generally,  he  had  a  "  peifrct 
right "  to  do  to. 

X  Smith  V.  IFett,  2  Charley's  Cases  (Chambers),  41. 

^  Moorkoute  v.  Cohille,  1  Charley's  Ca^es  (Chambers),  95. 

H  2  Charley's  Cases  (Chambers),  39.  f  W.N.,1877,p.l42;12N.C.,133. 

**  I  Charley's  Cases  (Chambers),  98. 

tt  2  Ch.  D.,  729  ;  24  W.  R.,  606. 

J;  1  Ch.  D.,  42;  45  L.  J.  (Ch.),  213;  24  W.  R,  28. 
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along   an  aitifioial  waterooiiTBe,  on  (1)   a   deeo,  and  (2)  prescription.  OidtfZZfll., 

On  motion  for  decree,  the  Court  held  that  the  title  set  up  failed  as  to       Rule  1. 

both  of  these  grounds.    The  plaantifTthen  alleged  aoquiescenco  by  a  pre-  

decessor  in  title  of  the  defendant  in  the  construction  of  the  wateroonrse 
by  the  plaintiff;  and  the  Ck)urt  gave  the  plaintiff  leave  to  amend  for 
the  purpose  of  sotting  up  this  new  case. 

Under  the  old  practice,  an  amendment,  converting  a  Bill  in  Chancery 
into  an  information  and  Bill,  could  have  been  made  without  rendering 
the  suit  a  new  one,  so  as  to  amount  to  an  abandonment  of  a  pending 
motion.*  This  practice  is,  mutatia  mutandis,  applicable  under  tiie  new 
system  of  pleading.  In  Caldwell  v.  The  Pagham  Harbour  Reclamation 
Company ^f  the  plaintiffs  were  allowed,  by  Hall,  V.C.,  after  the  delivery 
of  the  statement  of  defence,  to  amend  thuir  writ  and  statement  of  claim 
by  adding  the  name  of  the  Attorney-General,  with  his  assent,  as  infor- 
mant at  their  relation,  without  prejudice  to  a  notice  of  motion,  served 
with  the  writ  in  the  action,  for  an  injimction  to  restrain  the  defendants 
from  erecting  certain  works  for  the  reclamation  of  an  arm  of  the  sea  in  a 
manner  alleged  to  be  in  violation  of  an  Act  of  Parliament. 

Leave  to  amend  at  the  hearing  was  refused  by  Jessel,  M.R,:(  in 
an  administration  suit  conmienced  before  the  1st  of  November,  1875. 
"The  plaintiff  ought  to  have  amended  his  bill  when  the  answer  came 
in." 

In  an  action  for  false  representations  with  regard  to  debentures, 
stated  to  have  been  made  in  a  letter  and  a  prospectus,  Huddleston,  B., 
at  chambers,  refused  to  order  the  statement  of  claim  to  be  amended  so 
as  to  show  which  of  the  false  representations  were  contained  in  the 
letter  and  which  in  the  prospectus,  this  being  matter  of  evidence.^ 

It  does  not  foUow  that,  because  the  allegations  are  such  as  would  not 
have  been  improper  under  the  old  system  of  pleading,  they  will  be 
allowed  now.  For  instance,  the  charging  parts  in  the  old  BUI  in  Chancery, 
which  were  merely  statements  of  tibe  pleader*s  view  of  the  equity, 
ought  now  to  be  omitted.  || 

Rule  2. 

The  plaintiff  may,  withotit  any  leaye,  amend  his  state- 
ment of  claim  once  at  any  time  before  the  expiration  of 
the  time  limited  for  reply^  and  before  replying,  or,  where 
no  defence  is  delivered,  at  any  time  before  the  expiration 
of  four  weeks  from  the  appearance  of  the  defendant'who 
shall  haye  last  appeared. 

Amendment  by  the  plaintiff  without  leave  is  a  new  method  of  amend- 
ment at  Conmion  Law.     The  rule  there,  previously,  was  that  parties 

♦  Moumey  v.  The  Earl  of  Lonsdale,  L.  R.,  6  Ch.,  141. 
t  2  Ch.  D.,  221 ;  24  W.  R.,  690. 

J  Offord  V.  Offord,  10  N.  C,  179;  1  Charley's  Cases  rCourt),  102. 
§   Weir  V.  Bamett  and  others,  1  Charley*s  Cases  (Chambers),  93. 
i|  Per  Hellish,  L.J.,  in  Watson  v.  JtodweU,  3  Ch.  D.,  380 ;    4o  L.  J. 
(Ch.),  744 ;  35  L.  T.,  86 ;  24  W.  R.,  1009* 
If  Three  weeks  from  the  delivery  of  the  defence. 
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OidtrZXVIt,  cooldnot  amend  their  own  proceedingB ;  the  leare  of  the  Court  or  a  Ju^ge 

Bmle  8.      was  neoeeaary.*  

See,  however,  Order  XX Vm.,  Rule  7,  and  the  note  thereto. 

As  to  the  course  which  may  be  pursued  by  the  defendant,  if  the 
plaintiff  avails  himself  of  this  Rule,  see  Rules  4  and  5  of  this  Order, 
infra. 

Rule  3. 
A  defendant  who  has  set  np  in  his  defence  any  set-off 
or  counterclaini  may^  without  any  leaye,  amend  sach  set- 
off or  counterclaim  at  any  time  before  the  expiration  of 
the  time  allowed  him  for  pleading  to  the  reply^f  and  before 
pleading  thereto^  or  in  case  there  be  no  reply,  then  at  any 
time  before  the  expiration  of  twenty-eight  days  from  the 
filing  of  his  defence. 

AmendmcDt  by  the  defendant  without  leave  is  new. 

"  Twenty-eight  days."  Twenty-eight  days,  as  we  have  seen,  from  the 
delivery  to  him  of  a  copy  of  the  plaintiff's  interrogations,  was  the  period 
allowed  by  the  Cour^  of  Chancery  to  the  defendsoit  for  putting  in  his 
plea,  answer  or  demurrer  to  a  Bill. 

"  Pleading  to  the  reply."  See,  as  to  the  reply,  Order  XXII.,  Rule  8, 
supra  ;  and  us  to  the  right  generally  of  the  defendant  to  set  up  a  counter- 
claim, see  subsection  (3)  of  section  24  of  the  Principal  Act,  and  Older 
XIX.,  Rule  3,  supra. 

As  to  the  course  which  may  be  pursued  by  the  plaintiff,  if  the  de- 
fondant  avails  himself  of  this  Rule,  see  Rules  4  and  5  of  this  Order, 
ifi/ra. 

Rule  4. 

Where  any  party  has  amended  his  pleading  under 
either  of  the  last  two  preceding  Bules,  the  opposite 
party  may,  within  eight  days  after  the  delivery  to  him 
of  the  amended  pleading,  apply  to  the  Court  or  a 
Judge  to  disallow  the  amendment,  or  any  part  thereof, 
and  the  Court  or  Judge  may,  if  satisfied  that  the  justice 
of  the  case  requires  it,  disallow  the  same,  or  allow  it 
subject  to  such  terms  as  to  costs  or  otherwise  as  may 
seem  just. 

Although  leave  is  not  necessary  to  amend  under  Rules  2  and  3,  leave  is 
nocossary  under  this  Rule  to  the  disallowance  of  the  amendment. 

♦  See  Siggers  v.  Sansom,  2  Dowl.,  746 ;  Bah  v.  BoHoh^  4  Dowl.,  677 
Wright  v.  Skinner y  6  Dowl.,  92. 
t  Four  days  from  the  delivery  of  the  reply. 
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**  Anj  party,"  i.e,^  the  plaintiff  under  Bule  2,  the  defendant  under  OrderXXTI]., 
Itulo  3.  «  Bnle  4. 

"  The  opposite  party,"  i.e.,  the  defendant,  if  the  case  &ll8  under  Rule  2, ^ 

the  plaintiff,  if  the  case  falls  under  Rule  3. 

'*  To  a  Judge,"  i.e,,  to  a  Master  at  chambers,  on  summons.* 

Rule  5. 

Where  any  party  has  amended  his  pleading  under 
Snles  2  or  3  of  this  Order  the  othet  party  may  apply 
to  the  Court  or  Judge  for  leave  to  plead  or  amend  his 
former  pleading  within  such  time  and  upon  such  terms  as 
may  seem  just. 

See  the  notes  to  Rules  2  and  3  of  this  Order,  iupra, 

**  Any  party,"  i.e.,  the  plaintiff  under  Rule  2,  the  defendant  under 
Rule  3. 

**  The  other  party,"  t.^.,  the  defendant,  if  the  case  falls  under  Rule  2, 
the  plaintiff,  if  the  case  falls  under  Rule  3. 

'*  To  a  Judge,"  i.e.y  to  a  Master  at  chambers,  stating  the  amendment 
nought,  t 

Itule  6. 

In  aU  cases  not  provided  for  by  the  preceding  Rules  of 
this  Order,  application  for  leave  to  amend  any  pleading 
may  be  made  by  either  party  to  the  Court  or  a  Judge  in 
chambers,  or  to  the  Judge  at  the  trial  of  the  action,  and 
such  amendment  may  be  allowed  upon  such  terms  as  to 
costs  or  otherwise  as  may  seem  just. 

• 

The  application  to  amend  is  generally  made  to  a  Master  at  chambers, 
by  summons,  calling  upon  the  opposite  party  to  show  cause  why  the 
party  applying  should  not  have  leave  to  amend,  but  there  is  an  appeal 
nrst  to  Uie  Judge,  then  to  the  Court,  to  which  application  also  imder 
special  circumstances  may  be  made,  in  the  first  instiEince.  The  amend- 
ment was,  under  the  old  system,  generally  allowed  only  "  on  payment  of 
oo8ts."t ' 

**  In  aU  cases  not  provided  for  by  the  preceding  Rules  of  this  Order." 
The  application  under  Rule  1  would  be  in  one  of  the  three  ways  specified 
in  this  Rule.  Rule  1  does  "not  provide  for"  the  ^^application  for 
leave,"  and  therefore  it  is  necessary  to  supplement  it  by  the  provisions 
4if  this  Rule.  Under  Rules  2  and  3  no  '*  application"  is  necessary.  Under 
Rales  4  and  6  the  "application  "  is  "  provided  for." 

*  Coe'8  Practice  of  the  Judges*  Chambers.  S6. 
t  iJ.  X  WallY.  Lyon^  9  Bing.^  411. 
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OrderZXVII. ,      In  th  c  case  of  Kinq  v.  Corke,*  tho  plaintiff  filed  a  Bill  agunst  ike  M 
Bole  6.        ol'  a  voluntary  settlement,  praying  that  the  tniBtoes  might  be  laHi 

from  selling  part  of  the  property,  and  that  the  tnuts  mig^t  he  mm 

uiidiT  the  direction  of  the  Court.  After  answer  pnt  in  by  thsM 
the  plaintiff  amended  his  Bill,  alleging  mionanagoment  by  the  M 
and  praying  for  an  account  against  tliem,  on  the  footing  of  wilfidv 
or  (lofdult,  but  not  alleging  any  specific  act  of  neglect  or  defudL 
(.'uuso  canio  on  on  replication  filed,  and  the  plaintiff  then  a^ked  1 
under  the  present  Kule,  to  amend  the  Bill,  by  alleging  any  socli  ■ 
act.  Vico-ChanceUor  Bacon  gave  leave,  on  the  terms  that  tte  ■ 
Hhould  not  go  into  further  evidence,  and  should  pay  the  oo«ta  ol  & 
Font  hearing ;  the  defendant  to  be  at  liberty  to  bring  furtiber  ewl 
against  the  Bi)ecific  acts  to  be  alleged. 

*  *  Costs.' '  In  Cargill  v.  i?oi/Yr,t  in  which  leave  was  given  by  MatiMi 
to  one  of  several  defendants  t^  put  in  a  separato  and  amended  A 
without  any  affidavit  as  to  the  nature  of  it,  the  dcftmdant  was  a 
by  l^Ialins,  Y.C.,  to  jtay  such  reasonable  costs  of  the  phdnliff  a 
defendants  as  had  been  rendered  necessary'  bv  his  not  at  first  patttfej 
full  di'fence.  The  Court,  however,  allowed  the  plaintiff  th«  oorts  I 
Counsel  only,  either  senior  or  junior,  as  the  plaintiff  might  thai 
there  could  be  no  justification  for  retaining,  as  the  plaintiff  hil 
two  Queen's  Coim^el  and  a  junic»r  on  a  merely  fomuil  npplicatiiifc 
lordship  allowed  the  co-defendants  only  40s.  costs,  us  it  wonid  km 
quite  sufficient  for  them  to  have  given  a  consent  brief. 

In  cases  in  which  the  appliciition  is  reuido  at  a  la  to  stage  of  the 
cec'dings,  e.g.y  after  issue  has  been  joined,  the  piTictiect  !«  to  throw 
the  party  applying  for  leave  the  entire  cost  of  the  application. X 

Ride  7, 

If  a  party  who  has  obtained  an  order  for  leave  toai 
a  pleading  delivered  by  hira  does  not  amend  the  i 
within  the  time  limited  for  that  purpose  by  the  ofl 
or  if  no  time  is  thereby  limited,  then  within  fourteen i 
from  the  date  of  the  order,  such  order  to  amend  shal 
the  expiration  of  such  limited  time  as  aforesaid,  or  of  i 
fourteen  days,  as  the  case  maj-  be,  become  ipso  facto  ^ 
unless  the  time  is  extended  by  the  Court  or  a  Judge. 

The  party  at  Common  Law  who  obtained  an  order  was  at  lib« 
act  upon  it,  or  to  abandon  it,  at  his  option :  if  he  chose  tho  litli 
might  proceed  as  if  the  order  had  not  been  made.§ 

The  present  Rule  will  be  useful  in  fixing  tho  timo  within  whid 

♦  1  Ch.  D.,  57 ;  45  L.  J.  (Ch.),  lf»0  ;  33  L.  T.,  375  ;  24  W.  R.,  23 
t  4  CTi.  D.,  78 :  46  L.  J.  (Ch.),  175  :  35  L.  T.,  621 ;  25  W.  R,,S 
X  See   e.g.t    The  ChetderJicM   C^mpamj  v.   Jil«fkj  25  W.  R.,  409 
Morgan  v.  Greetty  11  N.  C,  222. 

§  Black  V.  Songster,  1  C.  M.  &  R.,  521.  See  Pugh  v.  AVrr,  6 M.  kt 
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party  who  has  obtained  the  order  mnfit  make  up  his  mind  whether  he  will  OrderZXVX., 

avail  himself  of  it  or  not.  Bui*  % 

The  Rulo  is  copied  from  Order  IX.,  Rule  24,  of  the  Consolidated  Orders  

of  the  Court  of  Chancery  : — '*  Where  the  plaintiff  obtains  an  order  for 
leave  to  amend  his  Bill,  and  does  not  amend  the  some  within  the  tunc 
thereby  limited  for  that  purpose,  or  if  no  time  is  so  limited,  then  within 
14  days  from  the  date  of  such  order,  such  order  toamend  becomes  void.*'* 
The  party  will  be  deprived  of  the  right  of  obtaining  a  second  order  by 
the  present  Rule. 

'<  Fourteen  days."  In  the  case  of  Kinff  v.  C!orke,f  cited  under  the 
preceding  Rule  of  this  Order,  Vice-Chanc^or  Bacon  gave  the  plaintiff 
leave  to  amend  under  that  Rule,  on  condition  that  he  amended  **  within 
fourteen  days,"  as  prescribed  by  this  Rule. 

Bule  8. 
A  pleading  may  be  amended  by  written  alterations  in 
the  pleading  which  has  been  delivered,  and  by  additions 
on  paper  to  be  interleaved  therewith  if  necessary^  unless 
the  aipendments  require  the  insertion  of  more  than  144 
words  in  any  one  place,  or  are  so  numerous  or  of  such 
a  nature  that  the  making  them  in  writing  would  render 
the  pleading  difficult  or  inconvenient  to  read,  in  either  of 
which  oases  the  amendment  must  be  made  by  delivering  a 
print  of  the  pleading  as  amended. 

This  Rulo  is  taken  from  Order  IX.,  Rulo  18,  of  the  Consolidated  Order;} 
of  the  Court  of  Chancery. 

**  144  words,"  ».«.,  two  folios  of  72  words  each.  See  Order  XIX.,  Rules 
•5  and  5a,  supra. 

*  *  Or  are  so  numerous.*'  It  was  decided  in  John  v.  Lloyd ^X  that  although 
the  amendments  do  not  in  any  place  exceed  two  foUos,  the  Clerk  of 
Records  and  Writs  has  a  discretion  to  refuse  to  file  the  Bill  without  a 
reprint,  if  the  amendments  are  numerous  and  complicated. 

Eule  9. 

"  Whenever  any  pleading  is  amended,  such  pleading  when 
amended  shall  be  marked  with  the  date  of  the  order, 
if  any,  under  which  the  same  is  so  amended,  and  of  the 
day  on  which  such  amendment  is  made,  in  manner  fol- 
lowing, viz. :  '*  Amended  day  of 

♦  NichoismY.  fW/^,  2  Beav.,  197. 

t  1  Cai.  D.,  67 ;  «5  T^.  1.  (Ch.),  190 ;  33  L.T.,  t7B ;  24  W.  E.,  23. 
J  L.  R.,  1  Ch.,  64. 
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OrdmrXXm.,      Thia  Rule  ia  jftkan  trtmi  Ordar  IX.yRiilft  19^  nfthtk  nnw^li^fntiwl  Ol4llfft 
Snl6  9.       of  the  Court  of  Chanceiy. 

Bule  10. 
Whenever  a  pleading  is  amended,  such  amended  plead- 
ing shall  be  delivered  to  the  opposite  party  within  the  time 
allowed  for  amending  the  same. 

This  Rule  is  taken  from  Order  IX.,  Rule  20,  of  the  Consolidated  Oiden 
of  the  Court  of  Chancery,  with  the  addition  of  the  words  at  the  end* 
**  within  the  time  allowed  for  amending  the  same."  As  to  tiie  time  so 
allowed,  see  Rule  7  of  this  Order,  supra. 

Eulell. 

The  Court,  or  a  Judge,  may,  at  any  stage  of  the  pro- 
ceedings, allow  the  plaintiff  to  amend  the  vmt  of  summoDS 
in  such  manner,  and  on  such  terms,  as  may  seem  just. 

This  new  Rule  was  added  by  Rule  6  of  the  Rules  of  the  Sopxemo 
Court,  February,  1870. 

Order  III.,  Rule  2,*  enables  a  plaintiff,  by  leave  of  the  Court  or  a 
Judge,  to  amend  the  indonement  on  his  writ,  so  as  to  extend  it  to  some 
other  cause  of  action  or  some  additional  remedy  or  relief.  The  present 
Rule  is  of  more  general  application.  It  is  founded  upon  s.  20  of  the 
Common  Law  Procedure  Act,  1852,  which,  howoYcr,  contemplated 
leave  being  given  by  the  Court  or  a  Judge  to  the  plaintiff  to  amend,  on 
a  hofltilo  application  by  the  defendant  to  set  aside  the  writ  as  irre- 
gular. 

ORDER  XXVIII. 

DEMURRER. 

Rule  1. 
Any  party  may  demur  to  any  pleading  of  the  oppo- 
site party,  or  to  any  part  of  a  pleading  setting  up  a 
distinct  cause  of  action,  ground  of  defence,  set-off, 
counterclaim,  reply,  or  as  the  case  may  be,  on  the  ground 
that  the  facts  alleged  therein  do  not  show  any  cause  of 
action,  or  ground  of  defence  to  a  claim  or  any  part  thereof, 
or  set-off,  or  counterclaim,  or  reply,  or  as  the  case  may  be, 
to  which  effect  can  be  given  by  the  Court  as  against  the 
party  demurring. 

*  See  the  note  to  that  Rule,  tupra^  for  the  former  practice  in  amending 
the  writ. 
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The  only  reference  to  a  demurrer  in  the  Sdhednla  to  the  Principal  Act  Ord.  XxTUI.', 
18  contained  in  the  third  part  of  Rule  18  (repealed),  "A  demurrer  to  any       Bnle  !• 
statement  may  be  JiUd  in  such  manner  and  form  at  may  be  prescribed      "  ~~ 

by  Rules  of  Court." 

When  a  pleading  is  clearly  bad  in  substance  it  is  generally  advisable 
to  demur  to  it,  as  the  judgment  upon  the  demurrer  will  be  final,  and 
determine  the  cause  or  the  part  of  the  cause  to  which  it  relates  in  the 
simplest  and  cheapest  manner.* 

As  to  set-off  and  counterclaims,  see  Order  XIX.,  Rule  3,  and  subsection 
(8)  of  section  24  of  the  Principal  Act,  aupra. 

"  Any  pleading,  or  any  part  of  a  pleading."  This  was  the  Common 
Law  practice.  8eotho  Common  Law  Procedure  Act,  1852,  8.  50,  and  the 
Reg.  Gen.,  Hil.  T.,  1853,  Rule  17. 

**  Any  cause  of  action  to  which  effect  can  be  given  by  the  Court.'* 
The  case  of  Watson  v.  Hawkins,  f  which  throws  light  on  these  words,  will 
probably  tend  to  discourage  a  frequent  use  of  demurrers  to  separate 
paragraphs  in  the  pleadings  under  the  new  system.  Li  that  case,  the 
plaintiff,  in  his  statement  of  claim,  which  contained  a  great  number  of  para- 
graphs, prayed  for  four  distinct  khids  of  relief.  The  defendants  demurred 
to  the  whole  of  two  of  the  paragraphs  of  the  statement  of  claim,  and  to 
parts  of  two  other  paragraphs,  on  the  gpround  that  they  disclosed  no  cause 
of  action  against  the  defendants.  Counsel  for  the  defendants  argued  that 
the  paragraphs  demurred  to  must  have  been  inserted  to  obtain  relief 
No.  (1)  or  relief  No.  ^3),  and  it  was  clear  that  they  were  good  ground  for 
neither  kind  of  reGef,  and  were  therefore  demurrable.  The  Common 
Pleas  Di\4sion,  however,  overruled  the  demurrers.  "  So  long,"  said  Lord 
Coleridge,  C.J.,  *'  as  a  paragraph  supports  some  one  or  more  of  the  clauuh 
in  the  prayers,  it  is  not  demurrable.  The  plaintiff  is  not  bound  to  assign 
such  and  such  paragraphs  to  such  and  such  a  prayer ;  he  states  all  the 
facts  that  he  deems  material,  and  then  asks  for  such  and  such  relief ;  and 
if  each  fact  set  out  tends  to  show  that  he  is  entitled  to  some  relief,  and  that 
relief  is  asked  for  in  one  of  the  prayers,  the  paragraph  setting  out  that  fact 
must  stand.'*  In  this  view  Mr.  Justice  Archibald  concurred.  Mr.  Justice 
Lindley  concurred  in  the  rule  as  laid  down  by  Lord  Coleridge,  C.  J.,  with 
the  omission  of  the  words  in  italics.  In  his  view  if  the  paragraph  demurred 
to  showed  that  the  plaintiff  was  entitled  to  any  relief  at  all,  whether  such 
relief  was  prayed  for  or  not,  the  demurrer  was  bad.^ 

The  case  of  Nathan  v.  Bachelor^  will,  probably,  like  the  case  of  Watson 
T.  Hawkins,  tend  to  discourage  the  use  of  demurrers  to  separate  paragraphs 
in  the  pleadings  under  the  new  system.  In  Nathan  v.  Bachelor  ^q  puuntiff 
demurred  to  one  of  the  two  paragraphs  in  the  statement  of  defence,  as 
insufficient  in  law.  The  Queen's  Bench  Division  overruled  the  demurrer. 
The  first  and  second  paragraphs  taken  together,  raised  a  good  defence  to 
the  action,  and  the  plaintiff  could  not,  in  the  opinion  of  the  Court,  demur 
to  a  smgle  paragraph  as  if  it  stood  alone.  [| 

*  Bullen  and  Leake's  Precedents  of  Pleading,  p.  820,  n.  (a),  3rd  ed. 

t  24  W.  R.,  884. 

X  As  the  object  of  the  present  Order  is  to  assimilate  the  Common  Law 
to  the  Chancery  practice,  the  contention  of  lindley,  J.,  would  seem  to  be 
correct.  {  W.  N.,  1876,  p.  172. 

II  This  decision  is  clearly  in  accordance  with  common  sense.  Order 
XIX.,  Rule  4,  requires  that  *'  every  pleading  shall  be  divided  into  para- 
graphs." It  would  be  absurd  if  the  opposite  party  were  allowed  to  pick 
out  any  particular  paragraph  and  say,  **  This  paragraph,  standing  alone, 
is  insufficient  in  law." 
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OrdarXXTH.,      Tlii  Bala  ia  taken  bmn  Order ; 
Kiile9.       of  the  Court  of  ChaDOwy. 

£ 

WlieiieTer  a  pleading  is 
ing  shall  be  delivered  to  tin 
allowed  for  amending  the  t 

T\ua  Bole  u  taksn  from  Order  1 
of  tie  Court  of  dunoeiy,  with  t 
'*  within  the  time  allowed  for  u 
aUoired,  lee  Rule  7  of  this  Order, 

Si 

The  Court,  or  a  Judge, 
ceedingB,  allow  the  plaintif 
iu  Buch  mumer,  and  on  aut 

Tbit  new  Bule  vaa  added  by 
Court,  Febnui7,  ISTO. 

Onler  III.,  Sule  2,*  enables  i 
Judge,  to  amend  the  inJortement  v. 

other  cause  of  actLoa  or  some  adi 
Rule  is  of  more  general  applicat 
Common  Law  Procnduro  Act, 
leave  lieing'  given  by  the  Court  oi 
n  hostile  application  by  tho  dcfi 
gnlar. 

OEDEI 

DEk 


Any  party  may  demur 
site  party,  or  to  any  pai 
distinct  cause  of  action, 
counterclaim,  reply,  or  as  t 
that  the  facts  alleged  then 
action,  or  ground  of  defend 
or  set-off,  or  counterclaira 
to  wliich  efTcct  can  bej 
party  densurring. 
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^^iSiML*^'  The  disfiivour  with  which  demurrers  are  regardedyunder  the ump  ^jntaDi, 
^^^  ^  is  well  illustrated  by  the  f  oUowinjf^  amusing  conrenatiou  in  the  Qnaon'* 
Bench  Division,  related  by  the  Times ;— * 

*<  On  the  first  case  being  opened,  which  came  before  the  Co«rt  on 
demurrer  to  portions  of  the  plaintiiBrs  statement  of  facts,  Mr.  Jvatice 
Mollor  obser\'ed  that  the  demurrers  were  what  might  be  called'*  niggliag 
demurrers  ** — that  is,  demurrers  rather  to  the  mode  of  stating  the  case  than 
to  the  case  itself,  and  Mr.  Justice  Quain  quite  concurred  in  the  obserra- 
tion.  Benjamin,  Q.C.,  and  Cohen,  Q.C.,  the  leading  Ck>unsel  in  the  case, 
said  that  they  quite  agreed  in  this  view,  and  proposed  to  strike  out 
the  *^  demurrers,"  except  on  the  broad  ground  that  the  action  was 
not  maintainable,  which  was  assented  to,  and  the  case,  which  turned 
on  the  construction  of  a  contract,  was  argued  and  decided  on  that 
footing. 

**  The  next  case  also  came  before  the  Court  on  demurrer  to  the  state- 
ment of  claim — the  same  Counsel  being  concerned  in  it.  Benjamin,  Q.C., 
said  that  the  demurrers  were  **  ridiculous,"  and  the  best  way  would  be 
to  strike  them  out  and  let  the  case  go  to  trial,  when  the  broistd  question 
could  bo  raised  upon  the  real  facts — not  the  pleader's  facts — ^whether  the 
action  was  maintainable.  Mr.  Justice  Mellor  observed  that  this  tended 
to  show  that  demurrers  had  better  bo  abolished  altog^ether,  the  only 
really  substantial  ground  of  demurrer  being  that  the  action  was  not 
maintainable,  which  could  be  raised  on  the  real  facts  stated  in  the  case. 
Mr.  Justice  Quain  observed  that  it  was  strange  that  under  the  Judicature 
Acts  the  old  obsolete  method  of  demurrer  should  have  been  returned 
to.  It  was  agreed  to  strike  out  the  demurrer  and  send  the  case  to 
trial." 

A  defence  of  the  Statute  of  Limitations  cannot  bo  raised  by  demurrer 
to  the  statement  of  claim,  f  By  Order  XIX.,  Hule  18,  it  is  expressly 
provided  that  the  defence  of  the  Statute  of  Limitations  must  be  specially 
pleaded. 

In  the  case  of  Cox  v.  Barker ,  Barker  v.  Cox,X  the  fticts  of  which  are 
fully  sot  out  in  the  note  to  Rule  2  of  Order  XVI.,  9upra,  the  plaintiff, 
in  her  statement  of  claim,  sought  to  obtain  from  the  Court  an  abstnot 
expression  of  opinion  on  several  matters,  in  some  only  of  which  the 
defendant  wus  interested.  The  defendant  demurred  on  the  ground 
that  the  facts  alleged  did  not  show  any  cause  of  action  against  him  to 
which  the  Court  could  give  effect.  Vice-Chanc«'llor  Bacon,  relying  on  Order 
XYI.,  Rule  2,  overruled  the  demurrer ;  and  the  Court  of  Appeal  iq^held 
his  decision. 

An  action  was  brought  under  s.  121  of  the  16  and  17  Vict.,  c.  97,  on 
an  order  made  by  justices,  under  s.  96  of  that  statute,  directing  the 
guardians  of  a  union  to  pay  £101  for  the  maintenance  of  a  pauper  lunatic 
in  an  asylum.  The  giiardians  defended  the  action.  The  Uueen's  Bench 
Division  refused  un  application  under  Order  XX  V^II.,  Rulo  1,  to  strike  out 
the  statement  of  defence  as  frivolous,  the  guardians  being  entitled  to 
plead  to  the  action,  and  if  it  was  contended  that  the  plea  afforded  no 
answer  to  the  statement  of  claim,  the  proper  mode  of  raising  that  question 
was  by  demurrer.  § 

In  an  action  against  the  owner  of  a  tug  by  a  shipowner  for  **  improper 

♦  Of  Thursday,  May  25th,  1876. 

t   IfakeUe  v.  J)avi8,  26  W.  R.,  60. 

t  3  Ch.  D.,  859;  35  L.  T.,  685. 

}  Fineh  v.  The  Guardiant  of  the  York  Union,  35  L.  T.,  860. 
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navigation,'*  the  dofondant  pleaded  that  bis  linbilitvvas  limited*  to  £8  per  0(d.UYIII.. 
ton  of  the  tug's  tonnage.    The  plaintiff  dcmuirecL    The  Oommoii  Pleas       T^S^  \ 

Division  held  that  the  plea  was  not  a  mere  plea  to  damage,  but  a  ground ■ 

of  equitable  defence  under  subsection  (2)  of  section  24  of  the  Supremo 
Court  of  Judicature  Act,  1873,  and  that  ^uch  a  defence  was  properly 
challenged  by  demurring.  The  Ck)urt,  however,  overruled  the  demurrer. t 

Bute  2. 

A  demurrer  shall  state  specifically  whether  it  is  to  the 
whole  or  to  a  part,  and  if  so,  to  what  part^  of  the  pleading 
of  the  opposite  party.  It  shall  state  some  ground  in  hiw 
for  the  demurrer,  but  the  party  demurring  shall  not,  on  the 
argument  of  the  demurrer,  be  limited  to  the  ground  so 
stated.  A  demurrer  may  be  in  the  Form  28  in  Appendix  (C) 
hereto.  If  there  is  no  ground,  or  only  a  frivolous  ground 
of  demurrer  stated,  the  Court  or  Judge  may  set  aside  such 
demurrer  with  costs. 

In  the  form  of  demurrer  provided  by  s.  89  of  the  Common  Law  Pro- 
cedure Act,  1852,  the  ground  of  law  was  to  be  stated  in  the  margin,  the 
demurrer  simply  alleging  that  the  pleading  demurred  to  was  "bad  In 
Mubstance."  A  reference  to  Form  (28)  in  Appendix  (C)  will  show  that  the 
old  form  has,  in  this  respect,  beeu  departed  from.  The  defendant,  as  in 
Equity ,J  states  expressly  that  he  "  demurs  "  to  the  previous  pleading  or  to 
some  specific  part  of  it ;  and  then  goes  on  to  say  "  that  the  same  is  bad 
i  n  law  on  the  ground  (here  state  a  ground  of  demurrer)  and  on  other 
ground  sufficient  in  law  to  sustain  this  demurrer."  llio  ground  wiU  thus 
be  stated  in  the  body  of  the  demurrer,  instead  of  in  the  margin  as 
hitherto.  A  demurrer  without  a  marginal  note  or  with  only  a  friTolous 
ground  stated  might,  under  the  former  practice,  have  been  set  aside  on 
summons.  {  The  fomv  of  the  marginal  note  was — "oft^of  the  matters 
of  law  intended  to  be  argued  is,  tlmt,"  &o.  The  new  form,  as  we  have 
seen,  says  that  there  are  *♦  other  grounds."  In  Equity  it  was  necessar}- 
to  state  one  or  more  *'  causes  of  demurrer."  || 

"  A  frivolous  ground  of  demurrer."  In  an  action  for  breach  of  an 
agreement  to  pay  deposit  money,  the  statement  of  claim,  instead  of  asking 
for  damages,  asked  for  the  deposit  money  as  a  debt.  Archibald,  J.,  at 
chambers,  decided  that  a  demurrer  to  the  statement  of  claim  could  not 
be  struck  out  as  frivolous,  but  he  gave  plaintiff  leave  to  amend  the  state- 
ment of  claim,  U 

•  By  s.  64  of  the  Merchant  Shipping  Act,  1862. 
t   Wahlberg  v.  Young,  24  W.  R.,  847  ;  2  Charley's  Cases  (Court),  64. 
X  Bee  the  forms  in  Daniel's  Chancery  Forms,  clumps.  14  and  18. 
\  Lucy  v.    Umbers,  3  DowL,  732.     See  a  form  of  such  a  summons  in 
Chitty's  Forms,  pp.  474,  476. 

II  DanieVs  Chancery  Practice,  603. 

IF  Wilki  V.  Parker^  2  Charley*B  Cases  (Cbapihers),  46, 
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(ML  XXVill.,      "  Or  a  Jadffe.'*    The  application  ia  generally  by  smmnonB  at  dianibert. 
Bnle  8.       A  Master  can  hear  it.* 

BuleS. 

A  demurrer  shall  be  delivered  in  the  same  manner 
and  within  the  same  time  as  any  other  pleading  in  the 
action. 

A  demnrror  must  be  deliyered  (the  idea  of  filing  under  Rule  IS  of  th& 
Principal  Act,  see  note  to  Rule  1,  has  been  abcuidoned^  within  eight 
days  if  it  is  a  demurrer  to  a  statement  of  claim ;  within  three  weeks  Sit 
is  a  demurrer  to  a  statement  of  defence. 

In  Hodges  v.  JlodgeSff  the  defendant  obtained  an  order,  enlarging  tb» 
time  for  him  to  ''  dcdiver  his  defence.^*  Jessel,  M.R.,  decided  that  tiie  word 
«  defence  "  included  a  demurrer. 

Bule4:. 

A  defendant  desiring  to  demur  to  part  of  a  statement 
of  claim^  and  to  put  in  a  defence  to  the  other  part,  shall 
combine  such  demurrer  and  defence  in  one  pleading.  And 
so  in  every  case  where  a  party  entitled  to  put  in  a  ftirther 
pleading  desires  to  demur  to  part  of  the  last  pleading  of 
the  opposite  party  he  shall  combine  such  demurrer  and 
other  pleading. 

This  Rule  is  taken  from  the  praciico  of  the  Court  of  Chancery.  See 
Chapter  XX  TIL  of  the  VoL  of  *  *  Forms ' '  accompanying  Daniel's  Chancery 
Practice.  The  joint  demurrer  and  pica  in  Chancery  is  headed,  **  Hie 
demurrer  and  plea  of  A.6.,  the  above-named  defendant,  to  the  BiU  of 
Complaint  of  the  above-named  plaintiff."  The  form  then  continues : — 
"  I,  the  defendant  A.B.,  do  demur,  &c.,  and  for  cause  of  demurrer  do  shew 
that,"  &c. ;  •*  and  I,  the  defendant  A.B.,  do  plead,  and  for  plea  say  that,'' 
&c. 

If  a  defendant  demurs  to  part  of  a  statement  of  claim  and  puts  in  a 
defence  to  the  other  part,  ho  must  be  taken,  upon  the  argument  of  the 
demurrer,  oxily  to  admit  the  aUegations  of  fact  contained  in  the  part  to> 
which  he  demurs.} 

Mule  5. 

If  the  party  demurring  desires  to  be  at  liberty  to  plead 

as  well  as  demur  to  the  matter  demurred  to,  he  may^ 

. — ■^—— «  

•  Coe's  Practice  of  the  Judges*  Chambers,  87. 

t  2  Ch.  D.,  112  ;  24  W.  B.,  293. 

t  JTatson  v.  ffawking,  24  W.  R.,  884. 
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before  demurring^  ^pply  ^  *^®  Court  or  a  Judge  for  an  OrCjkAvu^-» 

order  giving  him  leave  to  do  so  ;  and  the  Court  or  Judge, - 

if  satisfied  that  there  is  reasonable  ground  for  the 
demurrer,  may  make  an  order  accordingly,  or  may  reserve 
leave  to  him  to  plead  after  the  demurrer  is  overruled, 
or  may  make  such  other  order  and  upon  such  terms  as 
may  be  just. 

This  Rule  is  founded  on  section  80  of  the  Common  Law  Procedure  Act, 
1852. 

*^  Apply  to  a  Judge.*'  By  summons  at  chambers.  A  Master  can 
hear  it.* 

"If  satisfied."     The  enactment  just  cited  requires  that  the  party 
or  his  attorney  (if  required)  should  make  an  affidavit  that  he  believes  in     ' 
the  truth  of  his  plea  and  goodness  of  his  demurrer. 

**  Beasonablo  ground  for  the  demurrer."  Leave  was  given  by  Lindley, 
J.,^  at  chambers,  to  a  defendant  to  plead  and  demur,  the  ground  of  demurrer 
bc^ng  that  "  the  statement  of  claim  disclosed  no  cause  of  action."! 

Bule  6. 

When  a  demurrer  either  to  the  whole  or  part  of  a  plead- 
ing is  delivered,  either  party  may  enter  the  demurrer 
for  argument  immediately,  and  the  party  so  entering  such 
demurrer  shall  on  the  same  day  give  notice  thereof  to  the 
other  party.  If  the  demurrer  shall  not  be  entered,  and 
notice  thereof  given  within  ten  days  after  delivery,  and  if 
the  party  whose  pleading  is  demurred  to  does  not  within 
such  time  serve  an  order  for  leave  to  amend,t  the  demurrer 
shall  be  held  sufficient  for  the  same  purposes  and  with  the 
same  result  as  to  costs  as  if  it  had  been  allowed  on  argu- 
ment. 

The  Rule  is  taken  from  Order  XIV.,  Rules  11,  U  and  Ifii  of  the  Con- 
solidated Orders  of  the  Court  of  Chancery,  "  ten  days  after  delivery  "  being, 
however,  substituted  for  "  twelve  days  after  filing." 

By  the  Reg.  Gen.,  Hil.  T.,  1853,  Rule  16,  the  plaintiff  is  to  deliver 
copies  of  the  demurrer-book  with  the  points  intended  to  be  insisted  upon, 
to  the  Chief  and  Senior  Puisne  Judge  of  the  Court,  **  four  clear  days 
before  the  day  appointed  for  argument ;"  and  the  defendant  is  to  de- 
liver copies  to  the  two  other  Judges  next  in  seniority. 

•  Coe's  Practice  of  the  Judges*  Chambers,  82,  83. 
t  2  Charley's  Cases  (Chambers),  46. 
i  See  Order  XXYII.,  Rules  1  and  6. 
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Ori.XXfIIL«  JRule  7. 

While  a  demuner  to  the  whole  or  any  part  of  a  plMuU 

ing  is  pending,  suoh  pleading  shall  not  be  amended, 
unless  by  order  of  the  Court  or  a  Judge ;  and  no  anch 
order  shall  be  made  except  on  payment  of  the  costs  of  the 
demurrer. 


Prior  to  this  enactmont  an  amendmont  of  the  pleading  demuired  to 
at  Common  Law,  generally  allowed,  at  of  eourse,  on  payment  ol  costo.  In 
some  caaes  it  might  be  allowod  even  without  costSy  or  on  payment  oC 
nominal  costs.* 

This  Rule  operates  as  a  restriction  on  the  power  of  amending  pleadina^ 
imder  Order  XXYII.,  Bules  2  and  3,  without  leave. 

Rule  8. 

Where  a  demurrer  to  the  whole  or  part  of  any  plead- 
ing is  allowed  upon  argument,  the  party  whose  pleading  k 
demurred  to  shall,  unless  the  Court  otherwise  order,  pay 
to  the  demurring  party  the  costs  of  the  demurrer. 

By  the  3  and  4  Wm.  IV.,  c.  42,  s.  34,  **  When  judgment  shall  be  given 
either  for  or  against  a  plaintifif  or  a  defendant  upon  any  demurrer  joined 
in  any  action  whatever,  the  party  in  whose  favour  such  judgment  shall  be 
given  shall  also  have  judgment  to  recover  his  costs  in  that  behalff 

Under  that  Statute  the  party  obtaining  judgment  at  Common  Law  is 
entitled  to  the  costs  of  the  demurrer,  whatever  may  be  the  results  of  the 
cause.^ 

These  words  shew  that  there  are  cases  in  which  the  Court  oufht  to 
**  otherwise  order."    Per  Jessel,  M.R.,  in  Jhtclcett  v.  Gover,\ 

'*  Unless  the  Court  otherwise  order."  This  Hule  is  copied  from  Older 
XIV.,  Hule  13,  of  the  Consolidated  Orders  of  the  Court  of  QianceiT 
(cited  under  Rule  9,  infra)  ^  in  which  the  words,  *'  unless  the  Court  shall 
otherwise  direct,'*  occur. 

**  Is  allowed  upon  argument.'*  Or  upon  non-appearance,  when  the 
demurrer  is  called  on  for  argimient,  of  the  Counsel  of  the  party  whofle 
pleading  is  demurred  to.{{ 

Rule  9. 
If  a  demurrer  to  the  whole  of  a  statement  of  claim 


♦  Tomlinson  v.  Ballard,  4  Q.B.,  642.     2  Archbold*B  Practice,  p.  927. 
t  See  also  the  older  Stat.  8  and  9  Wm.  III.,  c.  11,  s.  2. 
X  BentUy  v.  Daweiy  10  Ex.,  347  ;  Burdon  v.  Flour,  7  D.  P.  and  C,  786. 
§  46  L.  J.  (Ch.),  407  ;  26  W.  B.,  446 ;  W.  N.,  1877,  p.  62. 
Ij  Turner  v.  Samion,  W.  N.,  1876,  p.  168 ;  11 N.  C,  105.   Compare  Order 
XXXVI.,  Rules  18  and  19,  as  to  non-appearance  of  a  party  at  the  trial. 
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be  allowed,  the  plaintiff,  subject  to  the  power  of  the  Court  ^^'^^j^^ 

to  allow  the  statement  of  claim  to  be  amended,  shall  pay  to — 

the  demurn'ng  defendant  the  costs  of  the  action,  unless  the 
Coart  shall  otherwise  order. 

This  Rule  is  in  accordance  with  the  Chancery  Practice.  **  Where  a 
demurrer  to  the  whole  or  part  cf  a  Bill  is  allowed  upon  argument  the 
plainti£f,  unless  the  Court  shall  otherwise  direct,  shall  pay  to  the  demurring 
party  the  costs  of  the  demurrer,  and,  when  the  demurrer  isto  thewhole  Bill, 
the  cost  of  the  suit  also."  ♦   Compare  Reg.  Gen.,  HU.  T.,  1863,  Rule  62. 

"  I»  allowed.'*     See  Turner  v.  Sam9wi,-\  cited  under  Rule  8. 

• 

Rule  10. 

Where  a  demurrer  to  any  pleading  or  part  of  a  plead- 
ing is  allowed  in  any  case  not  falling  within  the  last 
preceding  Rule,  then  (subject  to  the  power  of  the  Court  to 
allow  an  amendment)  the  matter  demurred  to  shall  as 
between  the  parties  to  the  demurrer  be  deemed  to  be  struck 
out  of  the  pleadings,  and  the  rights  of  the  parties  shall  be 
the  same  as  if  it  had  not  been  pleaded. 

**  In  any  case  not  falling  within  the  preceding  Rule,*'  %,$.,  in  any  case 
where  the  demurrer  is  7wt  to  the  whole  o/tho  statement  of  claim. 

The  Rule  einbodits  substantially  the  practice  as  to  "  partial  demurrers" 
of  the  Court  of  Chancery.^ 

Rule  11. 

Where  a  demurrer  is  overruled  the  demurring  party 
ahall  pay  to  the  opposite  party  the  costs  occasioned  by  the 
demurrer,  imless  the  Court  shall  otherwise  direct 

iSee  Rule  8  of  this  Order,  and  the  Statutes  there  cited. 

This  Rule  appears  to  impose  some  restrictions  on  the  right  of  the  party 
at  Common  Law,  whose  pleading  is  demurred  to,  to  recover  the  costa  of 
the  demurrer,  by  the  insertion  of  tho  words,  '*  unless  the  Court  shall  other- 
wise direct." 

The  Rule  is  founded  on  Order  XIV.,  Rule  12,  of  the  Consolidated  Orders 
of  the  Court  of  Chancery : — ♦*  When  any  demurrer  is  overruled,  the  de- 
fendant shall  pay  to  the  plaintiff  the  taxed  costs  occasioned  thereby, 
»ttUe99  the  Court  thall  otherwise  direct.'^ 


•  Order  XIV.,  Rule   13,  of  the  Consolidated  Ordois  of  the  Court 
of  Chancery. 

t  W.  N.,  1876,  p.  163  ;  UN.  C,  105. 

X  See  DanieFs  Chancery  Practice,  pp.  613,  614. 
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till-  |iliiiutiff  anHiidtd  hU  Kill.  iiIIorItik  b 

nnil  }iniylTiK  tW  ttn  nciiiunt  ik)Miit>l  tlirni,  on  tho  fi 

iir  <li>r.iuU.  but  nut  Hlli'icint;  imy  ii|HTilii-  tti't  uf  bh 

I'HiiM-  iimif  oil  I'll  ri'iilii-Mtion  ti'liO,  «»■!  tho  ;, 

iiiiili'T  l)ii'  j>Ti-*('iit  Hull-,  to  iiniiiul  tli>>  Hill,  hy  » 

ai-i.    Viii^f'hnni'f'Uiir  Hicon  pivi-  Wro.  on  th*  !■■■  w- 

pIiuuM  not  )(u  into  further  pviili-uiv.  hiiiI  ahould  jBf  ttXM* 

Milt  hiariti);:  thi' ili-fi'mlnntto  1x>  lit  libvrtjr  lo  Mlf  Ai. 

nititiiiKt  tlif  Him-iHo  act*  to  N'  nllciml. 

*M'uFt»."  InCiiraillx.  fteiff r.t  ill  whii-h Uvn w» ghwl 
tooni'uf  M-vi'nl  diTi-niLintii  )•>  irat  in  narpuatanlM 
:» thi<  natutv  <if  it,  tho 


ilt'C'iiilinl*  lis  hiiii  Im-n  n-nili-nil  luii iwary  br  hi* MalitJB 
fntl  ■l.-fonii'.  Hip  IVniH.  hMroviT,  nlliiwoil  tW  pMitV  1^ 
(^lU»>vI  oiilv,  I'illirr  M'ttior  i-rjuninr.  n«  tW  y'-'ltff  ^a 
tlivrc  i-uuM  Ih-  noJiMtiAoiitifin  for  ivfnininir.  aa  tlw  !■*■'  ~ 
two  ()u<'i-n'ii  ('i<iniH-I  aiiil  ii  jiinvir  on  a  mnvly  taHN^|t 
li>[(li<hi]>  nllowiit  the  ciMh-fi'tidtuitH  inily  40ii.  rtula,  m  k  *• 
i|iiil(' milfikii-nl  for  thiiiilo  Ikav<>  friTi~      " ••—'-• 

lllv  [Kirly  :i|>)ilyiliK  f*"  h-avi-  thr  vnlilf  rort 

Huh-  7. 

It'  u  party  who  has  obtaim-daii  order  for  lam 
a  ploudiiig  dclivored  by  liiin  dix«  not  annd 
within  tin-  time  limited  lor  thai  jmrpcae  by 
or  if  no  time  is  ttioroliy  limitnl,  then  witlunfim 
from  thi<  diitc  of  tho  order,  suoh  order  touHtt 
tho  <'\piratiou  of  aiioh  liuiittnl  timvus  nfrrnnM.  • 
fmirtwn  days,  as  the  caso  may  bo,  become  ip$t/ 
unless  tho  time  in  extended  by  tho  Gontt  av»J« 

nil-  l-BTty  lit  Common  Ijtv  who  obtjunffd  u  o 
Rrt  tipOTi  il,  «r  tn  alinnilon  it,  Bt  his  option ;  ii  tK 
nilKlil  )>mnH'il  ni  if  thi'  ordiT  Imd  not  iwra  tMdt, 

'I'hi-  |>niimt  HuIk  will  bo  QinAil  in  ilxfnR  tb«)|| 

•  1  Ch.  II.,  57;  (.M,,.!.  (Ch.).  V.'(\ 
t  *Oi.I»..TH;  4fll..  J.  ((Ti.l.lTS 
;  Sm  r.p.,   Tht  rumtr -  -■   '■ 
Jloryan  v.  (,'mn.  1 1  M.  0.' 
fit/ori  V.  Stitfi-  -  •"■ 
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A  plaintiff  is  not  "  bound  "  to  deliver  a  statemont  of  claim  where  the  de-  Order 
fondant  has  stated  in  his  Mcmorandom  of  Appearance  that  he  does  not       Rule  1* 
roquire  any.     (See  Order  XXI.,  supra.)  

**  Dismissing  an  action  for  want  of  prosecution  "  is  bettor  known  by  the 
familiar  appellation  of**  judgment  otnon  pros,*  *  which  is  defined  by  Mr.  Arch- 
bold*  to  mean  **  a  final  judgment  against  the  plaintiff  for  costs  only,  signed 
by  the  defendant,  whenever  the  plaintiff,  in  any  stage  of  the  action,  neglects 
to  prosecute  the  suit  or  part  of  it  within  the  time  limited  by  the  practice 
of  the  Court  for  that  purpose." 

The  phrase,  **  dismissing  a  Bill  for  want  of  prosecution,"  is  a  familiar  one 
in  Equity.  As  to  the  cases  in  which  a  defendant  may  move  the  Court  that  a 
Bill  be  dismissed  with  costs  for  want  of  prosecution,  see  Order  XXXIII. 
(III.)  of  the  Consolidated  Orders  of  the  Court  of  Chancery. 

As  already  stated,  after  judgment  of  nan  proa  a  plaintiff  might  commence 
a  new  action  against  a  defendant  for  the  same  cause.f  An  order  to  dismiss 
a  Bill  for  want  of  prosecution  could  be  pleaded  in  bar  to  a  new  Bill  for  the 
same  matter.  J 

"  Such  other  order  as  shall  seem  just."  Vice-CJhancellor  Hall,  in 
Higgitihotham  v.  Aynsley^^  on  motion  by  the  defendant  to  dismiss  the 
action  under  this  Rule,  for  want  of  prosecution,  allowed  the  plaintiff  a 
week* 9  extra  timef  after  the  expiration  of  the  six  weeks  hmited  by 
Order  XXI.,  Kule  1,  within  which  to  deliver  his  statement  of  claim,  the 
plaintiff  submitting  to  pay  the  costs  of  the  motion. 

On  the  25th  November,  1875,  an  application  was  made  to  Sir  George 
.Teasel,  M.R.,  to  dismiss,  for  want  of  prosecution,  an  action  in  which  the 
answer  had  been  filed  in  April,  1875.  His  lordship  directed  that  the 
action  should  be  continued  under  the  new  practice,  and  that  on  the 
plaintiff  imdertaking  to  deliver  his  reply  within  fourteen  days  no  other 
order  should  then  be  made,  except  that  the  plaintiff  was  to  pay  the  costs 
of  the  application.il 

An  action  on  a  bill  of  exchange  against  the  indorscr  was  stayed  by 
Lindloy,  J.,  at  chambers,  nothing  having  been  done  by  the  plaintiff  since 
the  defendajit's  appearance  to  &e  writ  five  months  previously,  and  the 
plaintiff  having  been  paid  the  amount  of  the  bill  by  the  acceptor.  The 
case  was  heard  on  appeal  from  the  Master,  who  had  refused  to  ^i«mii|i^ 
the  action  under  the  present  Rule  for  want  of  prosecution.^ 

By  Order  XXXVI.,  Rule  4a,  the  defendant,  instead  of  giving  notice  of 
trial  under  Rule  4  of  that  Order  {i.e.,  where  the  plaintiff  docs  not  within 
Mix  weeks  after  the  close  of  the  pleadings,  or  within  such'  extended  time 
as  a  Court  or  Judge  may  allow,  give  notice  of  trial),  may  apply  to  the 
(^urt  or  a  Judge  to  dismiss  the  action  for  want  of  prosecution.  (Rule  4a 
does  not  refer  to  Rule  4,  but  it  is  clearly  necessary  to  incorporate  with 
Rule  4a  a  reference  to  Rule  4.) 

Rule  4a  di  Order  XXXVI.  was  added  by  the  Rules  of  the  Supreme 
Court,  June,  1876 ;  and  in  the  July  following,  Hall,  V.C.,  in  Litton  v. 
Litton**  said  that  the  defendant  might  move  under  this  new  Rule,  <*  if  the 
plaintiff  did  not  within  the  six  weeks  give  notice  of  trial." 

•  Archbold's  Practice,  p.  1479.  f  Archbold's  Practice, p.  1482. 

X  Daniel's  Chancery  Practice,  p.  714. 
§  1  CJh.  D.,  288  ;   24W.R.,782. 

n  Sutton  V.  Huggins,  W.  N.,  1875,  p,  235 ;  1  Charley's  Cases  (Court), 
106. 
%  2  Charley's  CJasos  (Chambers),  46. 
•♦  3Ch.  D.,  793;  24W.R.,962. 
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,      Wkere,  aftor  action  1m)ii^ht,  tho  plaintiff  has  beoome  baokraptv  aoftice 
of  motion  to  dinmsB  the  action  for  want  of  prosecution  ahoiild  oe  gircn 

to  his  truBtee.* 

Bule2. 

If  the  plaintifTs  claim  be  only  for  a  debt  or  liquidated 
demand^  and  the  defendant  does  not,  within  the  time 
allowed  for  that  purpose,t  deliver  a  defence  or  demurrer, 
the  plaintiff  may,  at  the  expiration  of  such  time^  enter 
final  judgment  for  the  amount  claimed,  with  costs. 

The  analogous  proceeding  in  the  case  of  default  of  appearance  will  he 
found  in  Order  XlII.,  Kulo  b,  tupra.  See  Order  XIY.,  tupra,  as  to  writs 
specially  indorsed. 

This  Kule  would  apply,  on  default  of  pleading,  after  leave  to  defend. 

By  section  93  of  the  Common  Law  Procedure  Act,  "  in  actions  where 
the  plaintiff  seeks  to  recover  a  debt  or  liquidated  demand  in  money,  judg> 
ment  by  default  shall  bo  final/ ' 

It  is  apprehended  that  a  defendant  is  not  bound,  under  Order  XXH., 
Rule  3,  8upra,  to  deliver  a  statement  of  defence,  where  he  has  waived  hi» 
right  to  a  statement  of  claim.  4 

Sec  the  case  of  Jenkins  v.  JDarieMyX  cited  under  the  next  Rule. 

The  present  Kulo  has  no  application  to  Admiralty  actions  in  ran.  Hie 
old  practice  as  to  default  is  still  in  force  with  regard  to  these  actions.  ^ 

Bule  3. 
When  in  any  such  action  as  in  the  last  preceding  Sule 
mentioned  there  are  several  defendants,  if  one  of  them 
make  default  as  mentioned  in  the  last  preceding  Bule,  the 
plaintiff  may  enter  final  judgment  against  the  defendant 
so  making  default,  and  issue  execution  upon  such  judg- 
ment without  prejudice  to  his  right  to  proceed  with  his 
action  against  the  other  defendants. 

See  Order  XIII.,  llule  4,  and  the  note  to  that  Rule,  supra,  whuru  h 
similar  principle  is  ap|)lied.  The  principle  is  extended  here  to  a  debt  or 
liquidated  demand,  when  the  writ  is  not  tpeeiaUy  endorsed. 

In  Jenkins  v.  Davies,^  an  action  was  brought  against  two  dofendanls 
on  their  joint  and  several  promissory  note.  The  two  defendants  wctl' 
husband  and  wife,  and  they  delivered  a  statement  of  d^enoe,  which  por- 

*  Wright  V.  The  Switidon,  Marlborough,  fe,.  Railway  Company,  4  Ch. 
D.,  164 ;  46  L.  J.  (Ch.),  199. 

t  See  Order  X3lIT.,  Rule  1,  and  Order  XXVIII.,  Rule  3,  supra. 

1  1  Ch.  D.,  696 ;  24  W.  R.,  690. 

i  The  Sfaetoria,  2  P.  D.,  S ;  86  L.  T.,  431 ;  35  W.  E.,  62. 

I  1  Ch.  D.,  696 ;  24  W.  R.,  690. 
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ported  to  l>e  their  joint  defence,  but  which  was,  in  reality,  the  defenco  OrdirXXIX. 
of  the  wife  alone.    Hall,  Y.G.,  after  having  had  his  attention  called  to       Suit  8. 

Older  XIX.,  Rule  17,  under  which  allegations  not  specifically  denied  must 

be  taken  to  have  been  admitted,  gave  leave  to  the  plaintiff  to  enter  final 
judgment  under  this  Rule  against  the  husband. 

If  the  plaintifiTs  claim  be  for  detention  of  goods  and 
pecuniary  damages,  or  either  of  them,  and  the  defendant 
makes  default  as  mentioned  in  Bule  2,  the  plaintiff  may 
enter  an  interlocutory  judgment  against  the  defendant,  and 
a  writ  of  inquiry  shall  issue  to  assess  the  value  of  the  goods^ 
and  the  damages,  or  the  damages  only,  as  the  case  may  be. 
But  the  Court  or  a  Judge  may  order  that,  instead  of  a  writ 
of  inquiry,  the  value  and  amount  of  damages,  or  either 
of  them,  shall  be  ascertained  in  any  way  in  which  any 
question  arising  in  an  action  may  be  tried. 

Where  the  action  proceeds  in  a  IKstrict  Registry,  and  the  plaintiff  is 
entitled  to  enter  interlocutory  judgment  under  this  Rule,  such  inter- 
locutory judgment,  and,  where  damages  have  been  assessed,  final  judgment 
is  to  be  entered  in  the  District  Registry,  imless  the  Court  or  a  Judge  shall 
otherwise  order.    Order  XXXV.,  Rule  la,  infra. 

The  proceeding  in  this  case  is  identical  with  that  prescribed  by  Order 
XIII.,  Rule  6,  in  default  of  appearance.  Bee  the  note  to  that  Rule, 
9npra. 

The  Court  or  a  Judge  wiU  probably  in  all  cases  when  the  damages  ane 
*'  substantially  '*  matter  of  calculation  refer  the  ascertaining  of  the 
quantum  to  a  Master  or  Referee  or  District  Registrar. 

As  to  the  concluding  words  of  this  Rule,  see  Ivory  v.  Cruikskank* 
cited  under  Order  XIII.,  Rule  6,  supra, 

Bule  5. 
When  in  any  such  action  as  in  Eule  4  mentioned  there 
are  several  defendants,  if  one  of  them  make  default  as 
mentioned  in  Rule  2,  the  plaintiff  may  enter  an  inter- 
locutory judgment  against  the  defendant  so  making  default, 
and  proceed  with  his  action  against  the  others.  And  in 
such  case,  damages  against  the  defendant  making  default 
shall  be  assessed  at  the  same  time  with  the  trial  of  the 
action  or  issues  therein  against  the  other  defendants, 
unless  the  Court  or  a  Judge  shall  otherwise  direct. 

*  1  Charley's  Cases  (Court),  123. 


560  SUFRBME   COURT  OF  JUDIGATUBB   ACT,  1875. 

Order  XZUL,      The  principle  applied  in  Order  XIII.,  Role  4,  mt/wv,  ighereitilll 
Rule  ff.       extended  to  actions  for  unliquidated  damages.    Hie  practiMliaf  Im 
-  -  -  -  when  judKmcnt  by  do£Eiult  has  been  signed  as  to  ptai»  and  iontJM 

to  the  residne,  the  jury  who  tried  the  issue  aascMed  the  damages « 
whole.  So  if  there  be  demurrer  to  one  count  and  iaaoe  is  jomad  M 
roHidue,  the  jury  who  try  the  issue  in  fact  will  aaioss  Jamagv  i 
ilomurrer.* 

Rule  6. 
If  the  plaintiff's  claim  be  for  a  debt  or  liqnidaid 
mand,  and  also  for  detention  of  goods  and  peeofl 
damages,  or  pecuniary  damages  only,  and  the  defeni 
makes  default  as  mentioned  in  Role  2,  the  plaintiff  J 
enter  final  judgment  for  the  debt  or  liquidated  daai 
and  also  enter  interlocutory  judgment  for  the  Taloa  of 
goods  and  the  damages,  or  the  damages  only,  as  thei 
may  be,  and  proceed  as  mentioned  in  Bule  4. 

A  joinder  of  liquidated  and  unliquidated  demands  in  the  same  aefi 
here  contemplated.  Each  is  to  be  dealt  with  separately,  as  if  that 
two  distinct  actions.  In  the  case  of  the  claim  for  nnliqiiidated  da 
a  writ  of  inquiry  or  reference  is  necessary. 

Eule7. 
In  an  action  for  the  recovery  of  land,  if  the  defend 
makes  default  as  mentioned  in  Rule  2,  the  plaintiff  i 
enter  a  judgment  that  the  person  whose  title  is  asffi 
in  the  writ  of  summons  shall  recover  possession  of 
land,  with  his  costs. 

Soo  as  to  this  action  Order  XIX.,  Rule  15,  supra,  which  introdnoePii 
practice  by  sanctioning  gtatempnts  of  defence  in  this  form  of  td 
Under  section  178  of  the  Common  Ijaw  Procedure  Act,  1852,  there « 
bo  no  "default  in  pleading*'  in  the  case  of  ejectment. 

Bule  8. 

Where  the  plaintiff  has  indorsed  a  claim  for  mei 
profits,  arrears  of  rent,  or  damages  for  breach  of  contn 
upon  a  writ  for  the  recovery  of  land,  if  the  defenii 
makes  default  as  mentioned  in  Rule  2,  or,  if  there  beOfl 


•  See  Codrington  v.  Lloyd,  1  P.  and  D.,  157;  2  Archbdd'i  PW* 
p.  990. 
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than  one  defendant,  some  or  one  of  the  defendants  make  Order 

RnlA  A 

such  default,  the  plaintiflF  may  enter  judgment  against  the  '. 

defaulting  defendant  or  defendants,  and  proceed  as  men- 
tioned in  Rules  4  and  5. 

Order  XYII.,  Hule  2,  supra,  sanctions  joining  in  one  action  claims 
for  mesne  profits,  arrears  of  rent,  and  damages  for  breach  of  contract  in 
relation  to  the  siime  premises,  with  ejectment. 

Similar  provisions  to  those  contained  in  this  Rule  are  contained  in 
Order  XIII.,  Kulo  8,  supra j  in  the  case  of  de&ult  of  appearance. 

The  principle  of  Order  XIII.,  Rule  4,  supra,  is  applied  in  this  Rule. 

As  the  claims  indorsed  on  the  writ  are  for  unliquidated  damages,  an 
inquiry  into  their  quantum  is  necessary.  (See  the  note  to  Rule  5  of  this 
Order,  supra.) 

Rule  9. 
In  Probate  actions,  if  any  defendant  make  default  in 
filing  and  delivering  a  defence  or  demurrer,  the  action 
may  proceed,  notwithstanding  such  default. 

Sec  Order  XIII.,  Rule  9,  supra,  in  which  the  same  principle  is  appHed. 

Rule  10. 
In  all  other  actions  than  those  in  the  preceding  Bules 
of  this  Order  mentioned,  if  the  defendant  makes  default 
in  delivering  a  defence  or  demurrer,  the  plamtiflf  may 
set  down  the  action  on  motion  for  judgment,**  and  such 
judgment  shall  be  given  as  upon  the  statement  of  claim 
the  Court  shall  consider  the  plaintijBf  to  be  entitled  to. 

As  to  "motion  for  judgment,*'  see  Order  XL.,  infra, 

"  lu  all  otiur  actions."  This  Rule  applies  chiefly  to  actions  assigned, 
under  s.  34  of  the  Principal  Act,  to  the  Chancery  division  of  the  High 
Court. 

All  parties  desiring  that  an  administration  suit,  pending  on  the  1st  of 
November,  1875,  in  which  an  answer  had  been  put  in,  but  no  further 
steps  had  been  taken,  should  be  hoard  short,  the  Court  directed  that  the 
plaintiflf  should  bo  at  liberty  to  set  down  the  cause  under  the  present 
Rule  on  motion  for  judgment,  as  though  the  defendant  had  made  default 
in  delivering  a  statement  of  defence,  f 

The  present  Rule  does  not  apply  to  a  case  of  default  in  putting  in  an 
answer  to  interrogatories,  in  an  action  commenced  before  the  Ist  of 
November,  1875.  The  plaintiff  must  proceed  under  the  old  practice, 
abandoning  an  answer,  and  taking  the  bill  pro  conftsso,X 

*  But  the  pLoiiitiff  must  previously  deliver  a  statement  of  claim. 
Jienton  v.  Metcalf  36  L.  T.,  683  (V.  C.  H.). 

t  ralin  V.  Brooks,  33  L.  T.,  332;  24  W.  R.,  20;  1  Charley's  Cases 
(Court),  107. 

)»$  CuUey  V.  Buttifant,  1  Ch.  D.,  84  ;  45  L.  J.  (Ch.),  200  ;  24  W.  R., 
65 ;  1  Charley's  Cases  (Court),  108. 
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Ordor  XZIX.,  The  practice  adopted  in  CuUey  v.  BnttiftMi  does  not  apply  whflre^a 
Bole  10.       notion  commcncod  before  the  Ist  of  Xovember,  1875,  the  dcfendnl 

~' made  default  in  appeanince  as  well  as  in  fuuwcring.    TheTnll  Ai 

then  be  treated  as  a  8tat<anoiit  of  claim,  and  tho  plaintiff  thouldfli 
affidaWt  of  .service  under  Order  XIII.,  Kule  9,  and  proceed  mute 
j.)resi'nt  Rule,  as  if  the  deft*ndant  had  appeared  and  made  deU 
delivering;  a  statement  of  defence.* 

In  January-.  187C,  Vice- Chancellor  Hall  decided  that,  wfuretheii 
dant  has  made  default  in  delivorin!;  a  defence,  and  tho  plaintiff  hi 
doiK*n  the  action  on  motion  for  jud^i^ment  under  the  present  BaK 
m(.»ti(m  for  judfj:im.nt  may,  if  all  piirties  consent,  bo  taken  at  mh  m 
ordinart/  motion  instvad  nf  aicaitifif/  its  tun*  im  the  ffcneral  pmper,jt4 
under  the  old  ])Rietice,  a  motion  for  decree  could, by  consent,  lm\ 
taken  aa  an  ordimirs'  motion.f 

On  February  3rd.  1870,  Vice-Chanccllor  Hall  decided  that*  whw 
defendant  lias  made  default  in  delivering?  a  defence,  and  the  plaintiff 
set  down  the  action  on  motion  for  judgment  under  the  pre«nt  B 
two  clear  days'  notice  of  tho  motion  for  jud^^ent  must  be  gini 
tho  defaulting  defendant. :{  This  decision  was  based  on  Order  U 
Kulo  4.} 

On  the  17th  of  February,  187G,  Sir  George  Josscd,  M.R.,  decided fl 
whrre  the  defendant  has  made  default  in  delivering  a  defnioe,  lidl 
plaintift'  has  set  down  the  action  on  motion  for  judgment  note  I 
present  liub*,  the  case  should,  '*asa  general  rule,"  go  into  the  gM 
paper,  and  Ix)  tried  in  its  turn,  otherwise  the  plaintiff  woold  aia 
advantage  over  the  other  suitors.  In  the  case  in  which  thii  wasdieii 
the  plaintiff  liad  given  notieo  of  motion  for  judgment  twice  over  (i 
under  a  mistake).  In  view  of  this  his  lordship  did  not  apply  this  **  ?■■ 
rule"  to  thij  ease  before  him,  but  gave  imme^liatc  judgment  fcrt 
plaintiff  on  an  onlinary  motion-day,  beciiuse  tho  dt.fiulting  dcftaii 
had,  in  his  lunlsliip's  opinion,  liad  **  ample  notice.*' || 

On  tho  Otli  «.f  :\Ian]i,  187G,  Sir  George  Joa*.-l,  XI.K.,  dtxided  th 
where  tin*  (Lt'endant  has  iiia<lo  d«  fault  in  delivering  a  .statement  of  d* 
the  jiljiintiff  cannot  move  for  judgment  under  Order  XIj.,'Rnklli' 
on  an  iniplird  admission  of  tho  facts  in  the  st^it<^inent  of  claiai  jj 
Kule  12,  ;;//Vv/,  but  that  he  may  set  tho  action  down  on  motion  forj^ 
ment  uudir  tho  prestiit  liule,  without  preWous  notieo  of  its  having  W 
so  set  uuAii.  The  f-ause  would  then  come  on  for  trial  in itsn^gnhrW 
and  notieo  of  motion  be  given  in  due  courso.H  ^ 

Tliere  would  s»M-m  to  Ik-  some  vas^ue  notion  that  Jewel,  M.1U  iB^ 
V.  Kn\  decided  that  no  notieo  of  motion  for  judgment  under  the {■<■ 
Rule  is  necessiiry,  and  that  this  dwision  conflicts  with  the  detfli*' 
Hall.  V.C.,  in  JionpiU  v.  ritrspus^  that  two  daj's'  notieo  of  mod*  • 
judgment  under  this  Rule  is  necessiir}'.      But  a  careful  pcrtual o' * 

*  The  Providevf  rirmnnvnt  Building  Society  v.  GrttnhiU^  1  C!h.  D^fi 
45  L.  J.  (Ch.),  272. 


, ^_  ^-.-  _^„-„ the  coBbi 

there  must  be  at  least  two  clear  days  between  the  service  of  a  notio 
motion  and  the  day  named  for  hearing  tho  motion." 

i(  Ilati  V.  Sndlihg,  W.  X.,  1876,  p.  77  ;  N.  C,  same  day. 

•r  Glllott  V.  Ktr^  24  W.  R.,  428 ;  11  N.  C,  78  ;  W.  N.,  1876,  p.  \ 
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judgment  of  the  Master  of  the  Rolls  will  shew  that  there  is  no  conflict  Qi^tor 

between  the  two  decisions.     What  the  Master  of  the  Rolls  decided  in      Bvle  10. 

Gillott  V.  Ker  was  that  no  notice  to  the  defendant  was  necessary  of  the 

settituf  down  of  the  action  on  motion  for  judgment  under  the  present  Rule. 
His  lordship  distinctly  stated  that  notice  of  the  motion  for  judgment 
must  be  given  "  in  duo  f^urse."  What  "  due  course  *'  is  appears  from  the 
decision  of  Hall,  V.C,  in  Mottpell  v.  Farsona.     The  Master  of  the  Rolls  • 

has  repeatedly  stated  that  an  affidavit  of  service  of  the  notice  of  motion  for 
judgment  is  requisite  to  enable  the  plaintiff  to  move  for  judgment  under 
this  Rule.  In  Martin  v.  Parker,*  for  example,  Jessel,  M.R.,  decided  that, 
where  the  defendant  has  made  default  in  delivering  his  defence,  and  the 
plaintiff  has  set  down  the  action  or  motion  for  judgment  under  the 
present  Rule,  the  plaintiff  will  be  enttiled  to  move  for  judgment  on 
affidavit  of  the  service  of  the  notice  of  motion,  without  further  evidence. 
An  affidimt  that  the  defendant  has  made  default  in  delivering  his  defence 
is  not  necessary. 

On  the  10th  of  March,  1876,  Vice-Chancollor  Malins  decided  that,  where 
the  defendant  has  made  default  in  delivering  a  statement  of  defence,  and 
the  plaintiff  moves  for  judgment  on  an  ordinary  motion-day,  the  plaintiffis 
entitled  to  have  judgment  at  once,  t  This  decision  was  evidently  contrary 
to  the  "general  rule  '*  laid  down  by  Jessel,  M.R.,  in  Hate  v.  Snelling^  that 
the  case  should  go  into  the  general  paper  and  be  tried  in  its  turn. 

To  clear  up  the  questions  of  practice  raised  with  regard  to  the 
present  Rule,  the  following  notice  was  issued  by  the  Senior  Chancery 
Registrar  in  December,  1876: — "The  Master  of  the  Rolls  and  the 
Vice- Chancellors  have  given  directions  that  motions  for  judgment  in 
actions  shall  not  be  brought  on  as  ordinary  motiofts,  but  shall  be  set 
down  in  the  Cause  Book.  They  can  be  marked  short,  on  production 
of  the  usual  certificate  of  Counsel,  and  will  then  be  placed  in  the 
paper  on  the  first  short-cause  day  after  the  day  for  which  notice  is  given. 
If  not  marked  short,  they  will  come  into  the  general  paper  in  their  regular 
turn.  It  will  be  advisable  that  the  notices  of  motion  for  judgment  should, 
if  it  is  intended  to  mark  them  short,  contain  a  statement  to  that  effect, 
and  also  a  statement  that  no  further  notice  will  be  given  of  their  having 
been  so  marked.  Such  statement  will  dispense  with  the  necessity  for 
giving  defendants  further  notice  that  motions  for  judgment  have  been 
markcii  short."  ^ 

Hall,  V.C,  on  March  15th,  1877,  directed  the  case  of  Parsons  v.  Harris  § 
to  be  set  down  on  motion  for  judgment  under  these  directions. 

Where  the  statement  of  defence  has  been  struck  out  under  Order 
XXXI.,  Rule  20,  for  default  in  filing  an  affidaWt  of  dociunents,  the  plain- 
tiff is  entitled  to  set  down  the  action  under  the  present  Riile  on  motion  for 
judgment,  just  as  if  the  defendant  had  made  de&ult  in  delivering  a  defence. || 

As  to  setting  down  an  action  commenced  in  a  District  Registry  on 
motion  for  judgment  in  London  under  the  present  Rule,  see  Walker  v. 
Robinson,^  and  T?ie  Birmingham  Waste  Company  y.  Lane,** 

As  to  deliveiing  notice  of  judgment  under  this  Rule,  see  the  note  to 
Order  XIX.,  Rule  6,  supra, 

* 

•  12  N.  C,  87.     See  also  Hate  ▼.  Sneiling,  uH  supra. 

t  Pearee  y,  Spiekett,  W.  N.,  1876,  p.  109. 

X  W.  N.,  1876  (Notices),  p.  233 ;  see  the  Notice,  infra. 

§  W.  N.,  1877,  p.  76  ;  26  W.  R.,  410. 

H  Fisher  t.  Hughes,  26  W.  B.,  208. 

U  24  W.  R.,  137.  (V.  C.  B.)  ♦•  24  W.  B.,  292.  (V.  C.  H.) 
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Where,  in  any  such  action  as  mentioned  in  the  last 
preceding  Bole,  there  are  several  defendants,  then,  if  one 
of  such  defendants  make  such  default  as  aforesaid,  the 
plaintiff  may  either  set  down  the  action  at  once  on  motion 
for  judgment  against  the  defendant  so  making  default,  or 
may  set  it  down  against  him  at  the  time  when  it  is  entered 
for  trial  or  set  down  on  motion  for  judgment  against  the 
other  defendants. 

See  Order  XIII.,  Rule  4,  ntpra,  as  to  default  by  one  of  seTeral  defian* 
dants,  and  Rules  3,  5  and  8  of  this  Order,  aupra.  As  to  "  motion  for  jodg* 
ment/'  see  Order  XL.,  infra. 

In  He  Smith,  Bridson  y.  SmUh,  Hall,  V.C,  adopted  the  latter  of  the 
two  alternatives  mentioned  in  the  present  Rule,  and  directed  that  the 
action  should  be  set  down  on  motion  for  jud^ent  on  the  same  day 
against  two  defaulting  defendants,  and  againist  a  defendant  who  had  pat 
in  a  defence.* 

The  principle  of  this  decision  was  followed  by  the  same  learned  Judge 
in  the  case  oi  Parsons  v.  JTarrw.t 

Rule  12. 

If  the  plaintiff  does  not  deliver  a  reply  or  demurrer, 
or  any  party  does  not  deliver  any  subsequent  pleading,  or 
a  demurrer,  within  the  period  allowed  for  that  purpose, 
the  pleadings  shall  be  deemed  to  be  closed  at  the  expira- 
tion of  that  period,  and  the  statements  of  fact  in  the 
pleading  lost  delivered  shall  be  deemed  to  be  admitted.! 

This  Rule,  as  regards  admissions,  should  be  read  in  connection  with 
Order  XIX.,  Rule  17,  supra  ;  as  regards  closing  the  pleadings,  with  Order 
XXV.,  supra. 

This  Rule  docs  not  apply,  so  as  to  enable  a  defendant  who  has  deliTcred 
a  counterclaim,  to  which  the  plaintiff  has  not  put  in  any  reply,  to  obtain 
judgment  in  accordance  ^nth  his  counterclaim,  under  Order  XL.,  Rule 
11,  as  upon  admissions  of  fact  in  the  counterclaim  (**the  pleading  last 
delivereil ");  Jis  no  order  can  be  made  upon  a  counterclaim  before  the 
claim  of  the  plaintiff  has  been  dealt  with.§ 

•  24  "NV.  K  ,  392 ;  W.  N.,  1876,  p.  103. 
t  W.  N.,  1877,  p.  76;  26  W.  R.,  410. 

r  See,  as  to  this  Rule,  Earp  v.  Henderson^  3  Ch.  D.,  264 ;  34  L.  T., 
844  ;  Unll  v.  Eve,  4  Ch.  D.,  264  ;  46  L.  J.  (Ch.),  146 ;  36  L.  T.  786  ;  26 

W.  R.,  177. 

n  Aitkm  V.  Dunbar,  46  L.  J,  (Ch.),  489 ;  and  see  Rolf$  v.  Mackrtn,  3  Ch. 
D.,  106;  24  W.  R.,  816. 
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Eule  13.  Orte  ZZIX., 

BnlelS. 

In  any  case  in  which  issues  arise  in  an  action  other 

than  between  plaintiff  and  defendant,  if  any  party  to  any 
such  issue  makes  default  in  deUvering  any  pleading,  the 
opposite  party  may  apply  to  the  Court  or  a  Judge  for  such 
judgment,  if  any,  as  upon  the  pleadings  he  may  appear  to 
be  entitled  to.  And  the  Court  may  order  judgment  to  be 
entered  accordingly,  or  may  make  such  other  order  as  may 
be  necessary  to  do  complete  justice  between  the  parties. 

This  Kule  applies  to  the  case  of  third  parties,  the  recommendation  of 
the  Judicature  Commission  • : — "  We  think  that  either  " — (?  any) — 
**  party  should  be  at  liberty  to  apply  at  any  time,  either  before  or  after 
pleading, /or  such  order  as  he  tnay,  upon  the  admitted factSy  be  entitled  to,** 

Compare  Order  XL.,  Eule  11,  infra, 

Eule  14. 
Any  judgment  by  default,  whether  under  this  Order 
or  under  any  other  of  these  Bules,  may  be  set  aside  by  the 
Court  or  a  Judge,  upon  such  terms  as  to  costs  or  otherwise 
as  such  Court  or  Judge  may  think  fit. 

A  regular  judgment  by  default  might  have  been  set  aside  at  Common 
Law  upon  an  ufiidaYit  of  merits,  stating  that  '*  the  defendant  has  a  good 
defence  to  this  action  upon  the  merits."  f  ^^  '^^  usually  set  aside  upon 
such  terms  as  placed  the  plaintiff  as  nearly  as  possible  in  the  same  situa- 
tion as  if  the  action  had  proceeded  in  its  regiUar  course.^  Li  ordinary 
cases  it  was  almost  a  matter  of  course  to  grant  the  application  for  scttinflr 
aside  a  judgment  by  dcfault.§  It  was,  however,  wholly  discretionary 
with  the  Court  to  grant  or  not  to  grant  it. 

As  to  setting  aside  judgment  for  de£Eiult  of  entering  an  appearance, 
see  Order  XIII.,  Kule  3,  supra.  As  to  setting  aside  judgment  for  default  of 
appearing  at  the  trial,  see  Order  XXXVI.,  Kule  20,  infra. 

OEDER  XXX. 

PAYMENT   INTO  COURT   IN   SATISFACTION. 

Eule  1. 
Where   any  action  is  brought  to  recover  a  debt  or 
damages,  any  defendant  may  at  any  time  after  service  of 

•  Pirst  Keport,  p.  12. 

t  Lane  v.  Isaacs,  3  Dowl.,  662. 

I  See  Anon,  3  Doug.,  431 ;  Smith  y,  Blmdell,  1  Chit.  Kep.,  226. 

k  Wood  y.  Cleveland,  2  Salk.,  518. 
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Rule  2  Oidac,zxx.. 

Such  sum  of  money  shall  be  paid  to  the  proper  officer, — 

who  shall  give  a  receipt  for  the  same.  If  such  payment  be 
made  before  delivering  his  defence,  the  defendant  shall 
thereupon  serve  upon  the  plaintiflF  a  notice  that  he  has 
paid  in  such  money,  and  in  respect  of  what  claim,  in  the 
Form  No.  5  in  the  Appendix  (B)  hereto. 

See  the  Order  of  November  12,  1875,  cited  under  Rule  1,  supra. 

The  first  clause  of  this  Rule  is  taken  from  the  first  part  of  s.  72  of  the 
Common  Law  Procedure  Act,  1852. 

The  present  order  introduces  an  entirely  new  practice  of  noticing  the 
plaintiff  of  pij-m*  nt  into  Court  before  the  delivery  of  the  defence.  The  modus 
operandi  under  the  former  practice  in  the  Queen's  Bench  is  thus  described 
hy^iv.  ATQh\x)\i\'.-^'' Prepare  a  plea  of  payment  into  Cou^.  Take  the 
plea  to  the  Master's  office.  The  officer  there  wiU  give  you  an  authority 
to  Messieurs  Hoaro,  bankers,  in  Fleet  Street,  to  receive  the  money.  The 
clerk  at  Messieurs  Hoare's  will  give  you  a  printed  receipt.  Take  such 
receipt  and  the  plea  to  the  Master's  office  and  the  clerk  there  will  sign  a 
receipt  in  the  margin  of  the  plea  for  the  money  paid  into  Court.  Pay  such 
clerk  the  proper  fee*  upon  payment  of  money  into  Court.  Deliver  the  plea 
to  the  plaintiff's  attorney  or  agent,  as  in  ordinary  cases.* 'f  The  same  (or 
a  similar)  method  of  proceeding  will,  of  course,  stiU  be  necessary,  where 
the  payment  into  Court  is  made  "  at  the  time  of  delivering  the  defence  " 
(Rulol).t  "  , 

Ko  form,  it  will  be  seen,  is  given  of  a  plea  of  payment  into  Court.  The 
notice,  however,  closely  follows  the  form  of  plea  given  in  s.  71  of  the 
Common  Law  Procedure  Act,  1852,  and  it  is  apprehended  that  that  foim, 
mtUatis  mutandis^  will  bo  stiU  sufficient. 

Rule  3. 
Money  paid  into  Court  as  aforesaid  shall  be  paid  out 
to  the  plaintiflF,  or  to  his  solicitor  on  the  written  authority 
of  the  plaintiflF.  No  aflSdavit  shall  be  necessary  to  verify 
the  plaintiflF's  signature  to  such  written  authority^  imless 
specially  required  by  the  oflScer  of  the  Court. 

•  See  7  Wm.  IV.  &  1  Vict.  c.  30,  s.  9.     f  Archbold's Practice,  p.  1364. 

X  The  system  pursued  in  the  office  of  the  Masters  of  the  Court  of 
Common  Pleas  differs  from  that  adopted  in  the  office  of  the  Masters  of 
the  Queen's  Bench.  The  solicitor  takes  the  plea  of  payment  into  Court 
and  the  money  to  the  Chief  Clerk  of  the  Masters,  who  pays  the  money 
into  Child's  Bank.  When  the  money  so  lodged  at  that  bank  reaches  a 
certain  amount,  the  Chief  Clerk  draws  a  cheque  upon  the  bank  for  it  and 
lodges  it  in  the  Bank  of  England.  When  the  plaintiff  comes  to  take  the 
money  out  of  Court,  the  Chief  Clerk  pays  him  by  a  cheque  upon  the 
jBftok  of  England,  where  there  is  always  a  balance  of  at  least  £10.000 
Jtonding  to  the  Chief  Clerk's  credit. 
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Ordtr  XXX.,      The  first  clause  of  this  Kale  is  taken  from  the  latter  part  of  8ecti(m*72 

Bole  8.       of  the  Common  Law  Procedure  Act,  1862,  the  words  **  unless  otherwise 

""^~"'— ^—  ordered  by  a  Judge  "  being  added.    The  second  clause  of  the  Rule  is 

taken  from  Rog.  Gen.  Hil.  T.,  1853,  Rule  U.,  the  words  <*  officer  of  the 

Court"  being  substituted  for  **  Master.'* 

Rule  4. 

The  plaintiff,  if  payment  into  Court  is  made  before  de- 
livering a  defence,  may  within  four  days  after  receipt  of 
«  notice  of  such  payment,  or,  if  such  payment  is  first  stated 

in  a  defence  delivered,  then  may  before  reply,  accept  the 
same  in  satisfaction  of  the  causes  of  action  in  respect  of 
which  it  is  paid  in ;  in  which  case  he  shall  give  notice 
to  the  defendant  in  the  Form  No.  6  in  Appendix  (B) 
hereto,  and  shall  be  at  liberty,  in  case  the  sum  paid  in  is 
accepted  in  satisfaction  of  the  entire  cause  of  action,  to  tax 
his  costs,  and  in  case  of  non-payment  within  forty-eight 
hours,  to  sign  judgment  for  his  costs  so  taxed. 

The  Rule  is  taken  from  section  73  of  the  Common  Law  Procedure  Act, 
*  1852,  except  as  to  the  form  of  notice. 

The  73rd  section,  however,  only  contemplated  an  acceptance  of  the  sum 
paid  into  Court  "  after  the  deliver}-  of  a  plea  of  payment  of  money  inta 
Court,  but  before  reply ;  the  prest^nt  Rule  contemplates  such  an  accep* 
tance  cither  before  a  defence  is  delivered,  or  after  it. 

"  May  before  reply."*    See  notes  to  Rules  1  and  2  of  this  Order. 

It  will  be  seen  that  the  payment  may  still  be  accepted  in  satisfeu^on  of 
part  of  the  plaintiff's  claim,  as  weU  as  of  the  whole. 

The  notice  to  the  defendant  is  now. 

The  present  Kule  is  governed  by  Order  LV.,  which  gives  tho  Judge 
the  power  of  depriving  tho  plaintiff  of  costs.  A  plaintiff'  was  deprived  of 
the  costs  because  ho  refused  to  accept  a  lesser  siun  than  that  which  he 
claimed,  and  issued  a  wTit  for  tho  larger  sum,  and  then  took  the  leaser 
sum  out  of  Court  in  full  satisfEtction.f 

A  plaintiff  who  accepts  money  paid  into  Court  in  satis&ction  of  hii 
claim  must  be  very  careful  to  comply  with  the  provision  of  this  Bule, 
which  requires  him  to  **  give  notice  to  tho  defendant  in  the  Form  Xo.  6  in 
Appendix  (B)  "  as,  if  he  neglects  to  do  so,  he  may,  on  taxation  of  costa^ 
instead  of  being  allowed  his  costs,  bo  obliged  to  pay  tho  costs  of  the 
defendant.^ 

*  Query.  "What  if  tho  payment  is  made  after  the  reply  ? 

t  Broadhurgt  v.  Willey,  2  Charley's  Cases  (Chambers),  47.  P» 
Lindley,  J. 

J  Langridge  v.  Campbell,  46  L.  J.  (Ch.),  377  ;  36  L.  T.,  64;  25  W.  B^ 
351.    The  circumstances  of  that  case  were,  no  doubt,  peculiar. 
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OBDER  XXXI,  ordgrxm., 

DISCOVERY  AKD  INSPBCTION.  

Eule  1. 
The  plaintiff  may,  at  the  time  of  delivering  his 
statement  of  claim^  or  at  any  subsequent  time  not  later 
than  the  close  of  the  pleadings,  and  a  defendant  may,  at 
the  time  of  delivering  his  defence,  or  at  any  subsequent 
time  not  later  than  the  close  of  the  pleadings,  without 
any  order  for  that  purpose,  and  either  party  may  at  any 
time,  by  leave  of  the  Court  or  a  Judge,  deliver  interroga- 
tories in  writing  for  the  examination  of  the  opposite  party 
or  parties,  or  any  one  or  more  of  such  parties,  with  a  note  at 
the  foot  thereof,  stating  which  of  such  interrogatories  each 
of  such  persons  is  required  to  answer :  Provided  that  no 
party  shall  deliver  more  than  one  set  of  interrogatories 
to  the  same  party  without  an  order  for  that  purpose. 

This  Hulo  is  a  more  elaborate  statoment  of  the  principle  laid  down  in 
the  first  part  of  Eule  25  of  the  Principal  Act,  supra.  Compare  s.  61  of  tho 
Common  Law  Procedure  Act,  1854. 

Mr.  Day  recommended  ♦  that,  when  the  Judge  had  decided  that  some 
interrogatories  should  he  put,  it  should  ho  left  to  the  party  interrogating 
to  put,  at  his  own  cost,  such  questions  as  he  might  he  advised,  instead  of 
taking  up  the  valuable  time  of  a  Judge  at  chambers  in  ascertaining  amid 
the  hurry  and  confusion,  first,  not  merely  whether  any  interrogatories  at 
all  ought  to  be  delivered,  but  also  whether  tha  particular  interrogatories 
wore  themselves  severally  proper ;  a  practice  which  also  involved  "  parad- 
ing before  one's  opponent  the  hoped-for  results  of  questions."  He  con- 
sidered that  this  would  be  **  more  convenient,  and  useful,  and  practical, 
and  more  congruous  with  that  in  consimili  easu  in  Chancery." 

The  Legislature  has,  pro  tantoy  improved  upon  Mr.  Day's  suggestion  by 
doififf  away  altogether  with  the  necessity  for  a  Judge's  order,  when  tho 
interrogatories  are  delivered  with  the  statement  of  claim,  or  of  defence,  or 
not  later  than  the  close  of  the  pleadings.  The  intervention  of  the  Court 
or  of  a  Judge  need  not  in  future  be  invoked  except  when  it  is  sought  to  ad- 
minister interrogatories  before  or  after  the  above-mentioned  limits  of  time. 
By  the  provision  that  only  one  set  of  interrogatories  can  be  delivered  to  the 
same  party  without  an  order,  and  also  bv  the  next  Rule  and  Rule  6,  t»/ra, 
a  check  is  put  upon  anv  abuse  of  the  privilege  accorded  by  the  present  Rule. 

The  check  imposed  by  Rule  5  is  very  great.  That  Rule  gives  the 
Judge  at  chambers  the  "  widest  discretion  "  f  as  to  striking  out  intcrro- 

*  Common  Law  Procedure  Acts,  pp.  308,  309. 

t  Per  James,  L.J.,  in  Mercier  v.  Cotton^  1  Q.  B.  Div.,  442;  46  L.  J. 
(a  B.),  184 ;  35  L.  T.,  79 ;  4  W.  R.,  666.  The  « -Btoto,"  34  L.  T.,  185  ; 
24  W.  R.,  663. 
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(Mmr  'XXZI.,  gatorics ;  and  this  power  has  been  used  by  some  Judges  to  such  an  extent 
Bvla  1.        as  ahnost  to  render  the  i>crmis8ion  accorded  to  the  plaintiff  and  defen* 

dant  by  the   present   Kule  to  deliver  interrogatories,   without  leave, 

nugatory. 

And,  first,  with  regard  to  the  right  of  the  plaintiff  to  administer 
interrogatories,  without  leave,  to  the  defendant  :— 

By  the  express  terms  of  the  present  Rule,  "  the  plaintiff  may,  ai  the 
time  of  delivering  his  statement  of  claim,  .  .  .  without  any  order  for 
that  purpose,  ....  deliver  interrogatories  in  writing  to  the  oppoote 
party." 

It  has,  however,  been  laid  down  as  a  general  rule,  that  before  inteno- 
gatorics  can  be  administered  by  a  plaintiff  to  a  defendant,  a  statement  of 
claim  must  be  delivered.* 

Lindley,  J. ,  in  Strofig  v.  Tappin^f  at  chambers,  said : — "  The  practice  of 
delivering  interrogatories  iciih  the  statement  of  claim  is  a  bad  one^ 
borrowed  from  tlic  Clianccrj'  practice  of  filing  interrogatories  on  the  Bill, 
without  knowing  or  caring  what  the  answer  will  be." 

The  ])rinciple  u^ion  which  this  decision  went  was  that  the  plaintiff 
should  not  deliver  intcTrogatories  to  the  defendant  till  after  the  steaemmd 
of  defence,  as  it  ii}  imposBible  to  know  till  then  whether  the  interrogatories 
will  be  necc88ar\'  or  not.  J 

In  five  reported  coses  subsequent  to  Strong  v.  Tappin,  Archibald,  J„ 
at  cham])er8,  ordered  interrogatories  delivered  tcith  the  statement  of 
claim  to  be  struck  out,  as  i)remature.§ 

It  is  evident  that  in  all  these  last-mentioned  cases  the  general  rule 
which  had  been  j)re>*iously  laid  down  by  Archibald,  J.,  at  chambers,  was 
carried  one  step  farther.  Before  a  plaintiff  is  entitled  to  deliver  interro- 
gatories, it  was  hel<l  that  a  statement,  not  merely  of  claim,  but  oi  defence^ 
must  ha VI?  been  delivered. 

In  the  leading  case  of  Mercier  v.  Cotton,  Pollock,  B.,  ordered  intcno- 
gatories  administered  by  the  plaintiff  to  the  defendant  immediately  after 
the  statement  of  claim  to  be  struck  out,  without  even  looking  at  them. 
Mr.  Justice  Archibald  and  the  Lord  ("hicf  Justice  of  England,  sittinff  as 
a  Divisionjil  Court  of  the  Queen's  Bench,  to  which  the  plaintiff appenled, 
differed  in  opinion  as  to  the  propriety  of  the  simimarj-  course  adopted  by 
Mr.  Baron  Pollock,  the  Lord  Cliiof  Justie(>  being  of  opinion  that  under 
the  prest'ut  Bule  the  plaintiff  was,  as  of  right,  entitled,  without  leave,  to 
deliver  the  interrogatories  liefon?  the  deliver}'  by  the  defendant  of  his 
statement  of  defence,  and  ^Ir.  Justice  Archilmld  being  of  opinion  that 
Mr.  Baron  Pollock  was  right.  Tlie  Court  of  Appeal  affirmed  tlie  dcciBOn 
of  Mr.  Baron  Pollock.  Admitting  that  the  plaintiff  was,  as  of  ri^t, 
entitled,  without  leave,  to  deliver  the  interrogatories  before  the  delivecy 
by  the  defendant  of  the  statement  of  defence,  the  Court  of  Appeal  was 
of  opinion  that,  if  the  Judge  at  chaml)ers  considered  *'  that  the  matter 
enquired  into  "  was  "  wo<  nufficiently  material  at  that  etageof  the  actiett" 

*  Per  Archibald,  J.,  at  chambers,  2  Cliarley*B  Cases  (Chamben), 
49,  50. 

t  2  Charley's  Cases  (Chambers),  61. 

J  Se<;  per  Lush,  J.,  at  chambers,  1  Charley's  Cases  (ChambonO,  105. 

}  Fenxvick  v.  Johnson,  2  CTiarloy*s  Cases  (Chambers^,  61  ;  Ihrmie  v. 
Whiteley,  ih, ;  Cotching  v.  Hancock,  ib. ;  The  Mercantile  MtUtuU  InMurmtee 
Company  v.  Shoesmith,  ib.,6Z;  Plumy,  The  Normanton  Iron  and  Steam 
Company,  Limited,  ib. 

II  1  Q.  B.  Div.,  442 :  46  L.  J.  (Q.  B.),  184  ;  36  L.  T.,  79 ;  24  W.  B.,  606. 
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within  tho  meaning  of  Rule  5  of  this  (^rder,  ho  had  the  foUest  discretion,  fMM 

under  that  Rule,  to  strike  tho  interrogatories  out.  Bvie  L 

Jessel,  M.R. ,  in  Disney  v.  Longhoume,*  carefully  guarded  himself  against  

accepting  tho  decision  in  Mercier  v.  Cotton  as  conclusive  that  the  plaintiff 
cannot  in  ant/  case  deliver  interrogatories  to  the  defendant  before  the  de- 
livery of  the  statement  of  defence ;  on  tho  contrary,  he  considered  that  the 
decision  in  Mercier  v.  Cotton  meant  that  the  plaintiff  might  in  every  case 
pursue  this  course,  but  only  at  his  peril,  subjcKit,  that  is,  to  the  exercise  by 
the  Judge  at  chambers  of  the  fullest  power  to  strike  the  interrogatories  ont. 

Secondly,  as  to  tho  right  of  the  defendant  to  administer  interrogatories, 
without  leave,  to  the  plaintiff: — 

The  present  Rule  says  plainly  that  "  a  defendant  may,  at  the  time  of  de- 
liver mg  his  defence^  .  .  .  without  an  order  for  that  purjwse,  .  .  . 
deliver  interrogatories, in  writing,fortheexaminationoftheopposite  party." 

The  leading  case  on  this  part  of  the  subject  is  Disney  v.  Zonyboume,f 
In  that  ease  it  was  decided  that,  as  a  general  rule,  before  interrogatories 
can  be  delivered  by  tho  defendant  to  the  plaintiff,  a  statement  of  dofenco 
must  bo  delivered. 

Where,  in  an  action  for  not  taking  fruit,  and  for  the  price  of  it,  tho 
statement  of  claim  gave  the  number  of  pots  of  fruit  sold,  leave  was 
refused  to  the  defendant  to  administer  interrogatories  as  to  the  weight  of 
finit  sold  before  delivering  the  statement  of  defence.^ 

Lush,  J.,  however,  decided, at  chambers,  that  discovery  will  be  allowed 
to  a  defendant  in  special  cases  before  he  has  delivered  his  statement  of 
defence.}  An  illustration  of  this  occurred  subsequently  in  a  case,  at 
chambers,  before  Mr.  Justice  Archibald.  In  that  case,  which  was  an 
action  on  a  bUl  of  exchange,  the  defendant,  who  sought  to  ascertain  by 
interrogatories  whether  the  plaintiff  was  a  mere  nominee  of  the  drawer 
without  consideration,  was  allowed  to  administer  them  before  delivering 
a  statement  of  defence,  as,  if  the  plaintiff  proved  to  be  a  holder  for  valuta 
without  notice,  no  statement  of  defence  would  be  put  in.|| 

"  Either  party  may  at  any  time  by  leave  of  the  Court  or  a  Judge  deliver 
interrogatories."  A  summons  is  in  this  case  necessary  .IT  Leave  may  bo 
given  under  this  provision  to  a  plaintiff  to  deliver  interrogatories  to  the 
defendant  before  the  delivery  of  the  statement  of  defence.  But  the 
plaintiff  must  shew  *'  reasonable  gnrounds"  for  this  indulgence. •♦ 

The  plaintiff  in  one  case  was  allowed,  after  issue  joined,tt  w^d  the 
defendant  in  another  case  after  the  action  was  set  down  for  hearing,}}  to 
administer  interrogatories. 

WTiere  it  is  sought  to  administer  interrogatories  after  the  pleadings 
have  closed,  an  aihdarit  is  generally  necessary. §§  The  affidavit  must  shew 
that  the  deponents  (the  plaintiff  or  defendant  and  his  solicitor)  believe  (1) 
that  the  party  proposing  to  interrogate  will  derivo  material  benefit  in  the 

♦  2  Ch.  D.,  704  ;  46  L.  J.  (Ch.),  532 ;  36  L.  T.,  301  ;  24  W.  R.,  6C3. 
t  Ubi  supra.     ^  }  1  Charley's  Cases  (Chambers),  100.        §  lb. 
II  Hawley  v.  Reade,  2  Charley's  Cases  (Chambers),  63. 
ir  Coe's  Practice  of  the  Judges'  Qiambcrs,  92. 
♦*  Oehsley  y.Jtedfmm,  Times,  Thureday,  June  16th,  1876. 
ft  JicCorquodale  y.  J3$U  and  amthtr^^  Gharle/s  Oases  (CSuuiiben)^  4^. 
Per  Lindley,  J. 

XX  jn*#  London  and  Jh^cvineial  Marin$  hmnrmtm  Oompamy  y.  Domes,  W. 

jar.,  1877,  p.  129. 

}^  1  Charley's  Cases  (Chambers),  100.    Per  Lush,  J.    BntsoeJ?^^. 
Amhler^  36  L.  T.,  410. 
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Ordtt  XXXT.,  cause  from  the  discovery ;  (2)  that  there  is  a  good  cause  of  actioiiL  or 
*^^^**       defence  upon  the  merits ;  and  (3)  in  the  case  of  a  defendant,  that  the 
discovery  is  not  sought  for  the  purpose  of  delay.* 

The  jurisdiction  of  the  Court  of  Qiancery  having  been  transfemd  to 
the  High  Court  of  Justice,  and  the  Supreme  Couit  of  Judicature  Act, 
1873,  section  24,  subsection  (7),  providing  that  the  High  Court  of  Jnstioe 
shall  in  every  cause  grant  all  such  rememee  in  respect  of  any  equitaUe 
claim  as  the  parties  are  entitled  to,  discovery  of  the  name  of  the  printer 
or  publisher  of  a  newspaper  which,  under  6  &  7  Wm.  lY.  c  76,  sec.  19, 
before  the  passing  of  the  Supremo  Court  of  Judicature  Acts,  oould  only 
have  been  obtained  in  Equity  by  filing  a  bill  of  discovery,  can  now  be 
obtained  by  administering  interrogatories  in  any  cause  before  any 
Division  of  the  High  Court  of  Justice,  even  although  the  cause  may  have 
been  entered  for  trial  before  the  Supremo  Court  of  Judicature  Acts 
came  into  operation.f 

An  interrogatory  as  to  the  receipts  of  the  business  of  a  pubHo-house 
prior  to  its  sale,  was  allowed  X  by  Archibald,  J.,  at  chambers. 

In  an  action  for  broach  of  promise  of  marriage,  interro^itories  as  to 
the  defendant's  means  are  pertinent  and  will  be  allowed,  rer  Quain,  J., 
at  chambers. §  Lindley,  J.,  at  chambers,  on  the  other  hand,  struck  out 
similar  interrogatoric8.|| 

In  an  action  on  a  policy  of  insurance,  the  defendant,  an  underwriter, 
assignee  of  the  policy,  denied  the  facts  alleged  by  the  plaintiff.  Held,  tlttt 
the  plaintiff  had  a  right  to  interrogate  the  defendant  as  to  these  &cts.? 

An  interrogatory  as  to  docimients  cannot  now  be  put  without  leave. 
The  proper  course  is  to  proceed  under  Kule  12  of  this  Order,  and  not 
imder  Rule  1.** 

In  an  action  for  damage  by  collision  in  the  Admiralty  Division,  the 
plaintiff  will  not  be  allowed  to  deliver  to  the  defendant,  before  tiie  close 
of  the  pleadings,  interrogatories  seeking  for  information  which  would  be 
disclosed  by  the  defendant's  "  preliminary  act."tt 

In  an  action  against  an  auctioneer  for  the  price  of  a  horso  sold  by  him 
for  the  plaintiff,  to  which  the  defendant  pleaded  fraud,  the  defendant  wss 
not  allowed  to  ask  **  whether  the  horse  was  plaintiflTs,"  and,  **  if  so,  how 
did  it  become  his.  "J J 

Interrogatories,  so  framed  that  it  was  almost  impossible  for  the 
defendant  to  answer  them,  were  ordered  to  be  reformed,  so  that  the 
defendant  might  be  able  to  say  "  Yes  "  or  "  No  "  to  them.}§ 

Rtde  2. 
The  Court  in  adjusting  the  costs  of  the  action  shall,  at  the 

♦  Coc's  Practice  of  the  Judges'  Chambers,  92. 

t  Ramsden  v.  Brearley^  1  Charley's  Cases  (Chambers),  96. 

J  BartJwlemew  v.  EawlingSy  2  Charley's  Cases  (Chambers),  66. 

§  1  Charley's  Cases  fChambersJ,  106. 

II  2  Charley's  Cases  (Chambers),  54. 

IT  2  Charley's  Cases  (Chambers),  58.    Per  Denman,  J. 

♦♦  FitUn  V.  ChatUrburgy  1  Charley's  Cases  (Chambers),  106.  Vet 
Quain,  J.  ft  The  '*  i?w/«,"  24  W.  R.,  624 ;  34  L.  T.,  186. 

XX  Shier  V.  Earris,  2  Charley's  Cases  (Chambers), 64.  Per  lindley, J. 

§6  Armitagc  v.  Fitzwilliam,  2  Charley's  Cases  (Chambers),  67.  Per 
Amdbald,  J. 
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instance  of  any  party,  inquire  or  cause  inquiry  to  be  made  Ord«r  XXKI., 

into  the  propriety  of  exhibiting  such  interrogatories,  and *- — 

if  it  is  the  opinion  of  the  Taxing  Master  or  of  the  Court  or 
Judge  that  such  interrogatories  have  been  exhibited  un- 
reasonably, vexatiously,  or  at  improper  length,  the  costs 
occasioned  by  the  said  interrogatories  and  the  answers 
thereto  shall  be  borne  by  the  party  in  fault. 

This  Kulc  is  a  re-enactment  of  the  second  part  of  Kale  25  of  the  Prin- 
cipal Act. 

I'hc  Rule  is  founded  on  the  principles  laid  down  in  Order  XL.,  Boles 
9  and  10,  of  the  Consolidated  Orders  of  the  Court  of  Chancery. 

Sec  the  note  to  Hulo  1  of  this  Order  and  the  Rules  of  the  Supreme 
Court  (Costs),  General  Provisions,  §  18. 

Eule  3. 
Interrogatories  may  be  in  the  Form  No,  7  in  Appendix  (B) 
hei-eto,  with  such  variations  as  circimistances  may  require. 

The  form  is  taken  from  the  one  in  use  in  Chancery  practice,  as  wiU  be 
seen  on  comparing  it  with  the  forms  given  in  Daniel's  Chancery  Forms, 
p.  359,  and  with  Uhitty's  Common  Law  Forms,  p.  168. 

Mule  4. 
If  any  party  to  an  action  be  a  body  corporate  or  a 
joint-stock  Company,  whether  incorporated  or  not,  or  any 
other  body  of  persons,  empowered  by  law  to  sue  or  be 
sued,  whether  in  its  own  name  or  in  the  name  of  any 
officer  or  other  person,  any  opposite  party  may  apply  at 
chambers  for  an  order  allowing  him  to  deliver  interro- 
gatories to  any  member  or  officer  of  such  corporation, 
company,  or  body,  and  an  order  may  be  made  accordingly. 

This  Rule  is  copied  from  section  61  of  the  Common  Law  Procedure  Act, 
1854,  so  far  as  "bodies  corporate'*  are  concerned.  It  was  held  in 
McKetian  r.  0.  v.  Rolt,*  that  the  words  of  that  enactment,  "any 
of  the  officers  of  a  body  corporate  "  extended  to  the  public  officer 
of  a  joint-stock  bank  under  7  Geo.  IV.  c.  46.  It  will  bo  seen  that 
by  the  present  Rule  provision  is  expressly  made  for  administering  inter- 
rogatories "  to  any  member  or  officer  of  "  a  joint-stock  company,  whether 
incorporated  or  not.'*  Provision  is  also  made  for  adndnistering  intorroga- 
tories  "to  any  member  or  officer*'  of  "any  other  body  of  persons  em- 
powered by  law  to  sue  or  be  sued,  whether  in  its  own  name  or  in  the  name 
of  any  officer  or  other  person." 

♦  4  H.  and  N.,  738 ;  28  L.  J.  (Ex.),  380. 
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OrAtr  ZZZL,     A  defendant  to  a  snit  brought  by  a  BOYoreign  State  or  oorpontioii  hai 
Bvle  #•       no  right  to  a  stay  of  proceedings  in  the  original  suit  until  a  penon 

selected  by  him  for  the  purpose  of  discovery,  and  made  a  co-defendant  to 

a  cross  suit,  appears  to  such  cross  suit.  Sanblef  where  a  defendant  has  a 
right  to  dij*coverj',  the  Court  will  stay  proceedings  in  a  suit  brought  by  a 
sovereign  State  or  corporation  until  such  State  or  corporation  haa  ^4 
Jide  named  a  proper  person  to  give  the  discovery  sought  for.* 

A  Bummous  for  h^avo  to  deliver  interrogatories  to  the  ofBoer  of  a 
defendant  whs  adjourned  till  after  the  delivery  of  the  statement  of  defenoe^ 
on  the  prround  that  the  interrogatories  might  then  prove  to  be  unneoesauy. 
AVherc  loavc  is  requisite,  the  interrogatories  may  be  gone  into  on  tb9 
application  for  it.t 

Interrogatories  delivered  to  a  defendant  company,  withotU  leatt,  tiiidsr 
the  present  Hule,  will  be  struck  out  under  Rule  5  of  this  Order,  infra^X 

Rule  5- 

Any  party  called  upon  to  answer  interrogatorieSi 
whether  by  himself  or  by  any  member  or  officer,  may, 
within  four  days  after  service  of  the  interrogatorieSi  apply 
at  chambers  to  strike  out  any  interrogatory,  on  the  ground 
that  it  is  scandalous  or  irreleyant9§  or  is  not  put  bon& 
fide  for  the  purposes  of  the  action,  or  that  the  matter 
inquired  aft^r  is  not  sufficiently  material  at  that  stage  of 
the  action,  or  on  any  other  ground.  And  the  Judge,  if 
satisfied  that  any  interrogatory  is  objectionable,  may  order 
it  to  be  struck  out. 

Sec,  as  to  this  Hule,  the  notes  to  Rule  1  of  this  Order,  sMpra,  and  to 
Rule  8  of  this  Order,  infra. 

This  Rule  is  a  more  elaborate  statement  of  the  principle  laid  down 
in  the  second  jwrtioii  of  the  first  part  of  Rule  25  of  the  rancipal  Act, 
supra. 

The  Rule  is  founded  on  the  principles  laid  down  in  Order  XXXV.* 
Rule  60,  and  Order  XVl.,Rule  21,  of  the  Consolidated  Orders  of  the  Court 
of  Chancerj'.     JSeo  also  Order  XXVII.,  Rule  1,  supra. 

As  the  power  of  administering  interrogatories,  without  leave,  haa  now 
hcen  very  largely  conceded  hy  Rule  1  of  this  Order,  supra,  the  present 
Rule  is  intendiHl  to  guard  against  the  abuse  of  this  power. 

♦  The  Repuhlxe  of  Costa  JRiea  v.  Erlanger ;  Erlanger  v.  Th9  JRepuilieof 
Costa  Rieay  1  Ch.  D.,  171;  24  W.  E.,  109,  161;  1  Charley's  Cases 
(Court),  110,  113. 

t  Hevpetson  v.  The  Whittington  Life  Insurance  Society,  1  Charley's 
Cases  (Chambers),  101.    See  the  note  to  Rule  1  of  this  Order,  eupra, 

X  Carter  v.  The  Leeds  Daily  News  Company  and  Jmckeon^  1  Charley's 
Cases  (Chambers),  101.    Per  Archibald,  J. 

}  « Irrelevant."  See  Smith  v.  Berg  and  Wifi^  36  L.  T.,  471,  and 
Church  V.  Ferry,  36  L.  T.,  613. 
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The  present  Hulo  gives  the  Judge  at  chambers  **  the  wibbst  biscrb-  OfAtr  ZXZX» 
TiON "   as  to  striking  out  interrogatories.      Interrogatories   delivered        B«l»  $9 

without  leave,  in  an  action  under  the  old  system,  wore  strack  out  by 

Lush,  J.,  at  chambers.* 

Interrogatories  delivered,  without  leave,  in  an  action  for  penalties 
brought  by  a  common  informer,  were  ordered  by  Lush,  J.,  at  chambers, 
to  be  struck  out,  by  analogy  to  the  practice  in  Equity  not  to  allow 
discovery  where,  if  given,  the  party  interrogated  would  be  liable  to 
penalties,  t 

In  an  action  of  ejectment  by  a  mortgagee  against  a  mortgagor,  forty- 
five  interrogatories,  delivered  by  the  defendant,  were  struck  out  as 
irrelevant,  by  Lindley,  J.,  at  chambers,  without  prejudice  to  any  fresh 
interrogatories  which  the  defendant  might  be  advised  to  deliver.  J 

In  the  case  oi Mansfield \.  Ckilderkomey^  which  was  an  action  to  enforce 
specific  performance  of  an  agreement  bv  the  defendant  to  sell  the  plaintiffs 
an  underlease  of  some  property  at  St.  John's  Wood,  the  defendant, 
observing  in  the  statement  of  claim  that  the  plaintiffs  described  them- 
selves as  trustees  for  a  married  woman,  administered  interrogatories  to 
them  as  to  the  nature  of  their  trust,  and  the  custody  of  their  trust-deed, 
and  enquired,  whether  it  was  "  not  a  breach  of  trust  to  apply  their  trust 
funds  in  the  purchase  of  premises  held  by  way  of  underlease  ? " 
Although  the  statement  of  defence  raised  the  question  of  the  plaintiflTs 
authority  to  purchase,  Vice-Chancellor  Bacon  struck  out  the  inters 
rogatories,  as  "  wholly  irrelevant."  The  plaintiff  sued  the  defendants 
as  man  and  wife,  and  then  asked  them  if  they  were  married.  The  inter- 
ro^tory  was  struck  out.|| 

In  an  action  for  delivery  of  milk  of  inferior  quality,  interrogatories 
asking  the  defendant  "  who  skimmed  the  milk  that  was  supplied  to  us  ?'* 
and  whether  it  was  "  habitually  or  occasionally  done  i  "  wero  struck  out 
by  Lush,  J.,  at  chambers.H 

In  an  action  by  a  principal  against  his  agent  for  money  received,  to 
which  the  defence  was  a  traverse  of  the  agency,  the  defendant's  interroga- 
tories which  wont  to  shake  the  plaintifiTs  good  character  were  struck  out 
by  Quain,  J.,  at  chambers.**  Such  interrogatories  wero  **  not  put  bon&. 
fide  for  the  purposes  of  the  action."tt  P^Wi 

In  an  action  for  non-acceptance  of  patent  button-fastening  machines, 
interrogatories,  delivered  by  the  defendant  to  the  plaintiff's,  as  to  the 
French  law  on  the  subject,  were  struck  out  by  Mr.  Justice  Archibald,  at 
chambers,  his  lordship  observing  that  **  the  plaintiffs  could  not  be 
regarded  as  experts  in  French  law."  Two  other  interrogatories  in  the 
same  case,  which  went  to  prove  that  the  plaintiffs  had  bought  the  goods 
cheaply,  wero  also  struck  out.  J  J 

In  an  action  for  libel  against  the  publisher  of  a  newspaper,  interroga- 

♦  1  Charley's  Cases  (Chambers),  104';  The  "  Biola;'  34  L.  T.,  186  ;  24 
W.  R.,  624  ;  MercUr  v.  Cotton,  1  Q.  B.  Div.,  442 ;  46  L.  J.  (Q.  B.),  184  ; 
36  L.  T.,  79  ;  24  W.  R.,  666.  See  the  note  to  Rule  1  of  this  Order,«tipra. 

t  1  Charley's  Cases  (Chambers),  104. 


t  2  Qiariey's  Ca8e8_(Chamber8),  66. 


4  Ch.  D.,  82 ;  46  L.  J.  (Ch.),  30  ;  36  L.  T.,  690;  26  W.  R.,  68. 
H  SmUh  V.  Berg  and  JFife,  36  L.  T.,  471. 
IT  1  Charley's  CJases  (Chambers),  103. 
•*  Baker  v.  Newton,  I  Charley's  Cases  (CHiambets),  107. 
ft  Coe's  Practice  of  the  Judges'  Chambers,  98. 
iX  FMUipe  V.  Barron^  2  Charley's  Cases  (Chambers),  66. 
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Oii«  »**'  J  tones  uHang  the  drilrinHMid  if  he  wms  himself  < A«  wrtirff-  of  the  libel,  sod 
lllef.        elso  aekiii^  to  whom  the  libel  applied*  if  not  to  the  plaintiff,  were  struck 

out  by  Qnsin,  J.,  at  chamben.*    But  the  plaintiff   may  administer 

interrogatories  to  the  defendant  asking  him  if  he  is  <i#  jHrimter  mmd 
pMisMtr  of  the  newqiaper  in  which  the  Ubel  appean.t 

In  an  action  for  libel,  inteirogataries  which  were  administered,  in  sup' 
port  of  a  plea  of  justification,  by  the  defendant  to  the  plaintiff^  asking 
nim  what  articles  he  had  written,  were  stmck  oat  by  Arrhibald,  J.,  at 
chambers.  The  defendant  mig^t,  however,  have  asl^d,  '*  Did  yon  not, 
in«oertain  papers,  write  such  and  sach  articles  f  *'| 

In  an  action  for  rent,  a  sommons  to  strike  out  the  plaintiff's  interro- 
gatories was  adjourned  by  Lush,  J.,  at  chambers,  till  after  the  deliTeiy 
of  the  statement  of  defence,  on  tiie  ground  that  they  might  then  proTe  to 
be  nnnecessary.f 

That  interrogatories,  otherwise  unobjectionable,  are  merely  open  to 
criticism,  is  no  reason  for  striking  them  ouLB 

Ruled. 
Interrogatories  shall  be  answered  by   aflidavit  to  be 
filed  within  ten  days,  or  within  such  farther  time  as  a 
Judge  may  allow. 

Section  51  of  the  Common  Law  Froccdnro  Act,  1854,  required  the 
opposite  party,  **  within  ten  days,  to  answer  the  questions  in  writing  by 
affidavit  to  be  filed."  The  present  Hulc  gives  a  Judge  power  to  vary  the 
time. 

Eule  7. 

An  affidavit  in  answer  to  interrogatories  shaU,  nnless 

otherwise  ordered  by  a  Judge,  if  exceeding  three  folios,  be 

printed,  and  may  be  in  the  Form  No.  8  in  Appendix  (B) 

hereto,  with  such  variations  as  circumstances  may  require. 

The  form  is  similar,  mutatis  mutandis ,  to  that  given  in  Archbold's 
Forms,  p.  171. 

By  Rule  11  of  the  Order  of  March  6,  1860,  the  Court  of  Chancery 
enjoined  that  **  where  a  plaintiff  is  required  to  answer  interrogatories,  he  is 
to  get  his  answer  printed.'* 

See  Order  XIX.,  Rule  6,  supra ;  and,  as  to  printing,  the  Rules  of  the 
Supreme-Court  (Costs),  Orders  I.  to  V.,  infra, 

Tlio  inconvenience  of  limiting  the  amount  of  matter  in  an  affidavit, 
allowed  to  be  written,  to  three  folios,  led  to  the  adoption  of  the  new 
Rule  7a,  by  which  the  amount  is  raised  to  ten  folios. 
Where  a  long  schedule  forms  an  integral  part  of  an  affidavit,  the 

♦   jrnton  V.  Brignell,  1  Charley's  Cases  (Chambers),  105. 
t  JCamsden  v.  Brearley^  1  Charley's  Cases  (Chambers),  96,  cited  under 
Rule  1  of  this  Order,  supra, 
+  Buchafian  v.  Taylor^  2  Charley's  Cases  (Chambers),  67. 
\  1  Charley's  Cases  (Chambers),  105. 
II   Winters  v.  Dabbs,  2  Charley's  Cases  (Chambera),  64.    Per  Lindky,  J. 
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Eecord  and  Writ  Clerks  have  no  authority  to  file  it,  tmlesB  it  is  printed  Order 
pursuant  to  this  Rule,  or  the  Court  has  ordered  it  to  be  filed  in  writing.        Bnla  7. 

The  difficulty  may,  however,  be  avoided  by  making  the  Schedule  an  

exhibit.  • 

"  Unless  otherwise  ordered  by  a  Judge."  In  Webb  v.  Bomford,  Hall, 
y.C,  availed  himself  of  this  power  to  order  an  affidavit  in  answer  to 
interrogatories,  and  the  schedule  thereto,  to  be  written,  instead  of  boiiig 
printed.  The  affidavit  in  that  case  contained  only  25  folios,  but  the 
schedule  contained  200  folios,  and  the  printing  of  the  schedule  alone 
would  have  cost  £18. 

Rule  7a. 

In  Order  XXXI.,  Rule  7,  of  The  Rules  of  the  Supreme 
Court,  the  word  "ten"  is  hereby  substituted  for  the  word 
"  three  '*  before  the  word  "  folios." 

This  new  Rule  was  added  by  the  Rules  of  the  Supreme  Court",  June, 
1876,  Rule  11,  to  obviate  the  inconvenience  of  limiting  the  amount  of 
matter,  in  an  affidavit,  allowed  to  be  written  to  three  folios  by  Rule  7  of 
this  Order. 

Rule  8. 
Any  objection  to  answering  any  interrogatory  may  be 
taken,  and  the  ground  thereof  stated  in  the  affidavit. 

This  was  the  Rule  embodied  in  the  practice  at  Common  Law,  imder 
the  Common  Law  Proccdun§  Act,  1854,  s.  51.  The  answers  w;cre 
required  to  follow  the  order  of  the  interrogatories  and  answers,  and  a»8ign 
reasons  for  not  answering  each  interrogatory  specifically.  Chester  v. 
Wortley,^ 

The  Rule  is  perfectly  distinct  from  Rule  6  of  this  Order,  tupra,  which 
enables  the  Judge  at  chambers  to  strike  out  interrogatories.  It  applies 
where  there  are  special  reasons  for  not  answering  an  interrogatory,  though 
the  interrogatory  may  be,  in  itself ^  unobjectionable. { 

An  interrogatory  may  be  left  unanswered,  if  the  objection  is  one  of 
law  ;  secus,  if  one  oifact.  Per  Lindley,  J.,  in  Smith  v.  Berg  and  Wife.^ 

Rule  9. 
No  exceptions  shall  be  taken  to  any  affidavit  in  answer, 
but  the  sufficiency  or  otherwise  of  any  such  affidavit  objected 
to  as  insufficient  shall  be  determined  by  the  Court  or  a 
Judge  on  motion  or  summons. 

This  Rule  is  a  re-enactment  of  the  last  portion  of  the  first  part  of  Rule 
25  of  the  Principal  Act,  the  words  "  any  affidavit  in,*'  being  inserted  before 
"  answer,"  and  "  such  affidavit,"  being  substituted  for  "  any  answer.'* 

•  Webb  V.  Bomford,  46  L.J.  (Ch.),  288  ;  26  W.  R.,  251 ;  W.  N.,  1877 
p.  6.  t  18  C.  B.,  239. 

X  See  Coe*s  Practice  of  the  Judges'  Chambers,  95. 
§  36  L.  T.,  471.    See  also  Church  y.  Ferry ^  36  L.  T.,  513. 

37 
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(Mflr  ZZZI.       ^^  ^^  oontainB  a  reference  to  the  Ghanoery  Practice  of  '5  excepting  " 
Btile  9.     '  to  answers  to  interrogatories,  and  for  the  faturo  forbids  it. 

'- —      If  the  plaintiff  in  Equity,  upon  due  examination  of  the  defendant's  answer 

to  his  interrogatories,  found  that  it  contained  scandalous  matter  or  was 
insufficient,  he  might  have  filed  <*  exceptions  "  to  it,  stating  the  particular 
points  to  which  he  took  exception.  Separate  exceptions  were  required  to 
separate  answers.  The  exceptions  were  heard  in  open  Court,  and,  if 
allowed,  the  defendant  had  to  answer  further.  After  a  third  insufficient 
answer  the  defendant  stood  committed  for  contempt. 

The  defendant  might  also  have  excepted  to  the  plaintifTs  answer  to  hi* 
interrogatories.* 

"  Determined  by  the  Court  or  a  Judge."    See  the  next  Kule. 

Bule  10. 

If  any  person  interrogated  omits  to  answer^  or  answers 
insufficiently,  the  party  interrogating  may  apply  to  the 
Court  or  a  Judge  for  an  order  requiring  him  to  answer, 
or  to  answer  further,  as  the  case  may  he.  And  an 
order  may  be  made  requiring  him  to  answer,  or  answer 
further,  either  by  affidavit  or  by  viva  voce  examination,  as 
the  Judge  may  direct. 

See  the  53rd  section  of  the  Common  Law  Procedure  Act,  1854,  as  to 
the  rivd  voce  examination  of  the  interrogated  party. 

"Answer  further."  This,  like  the  "exceptions  to  answer,"  is  an  ex- 
pression borrowed  from  the  Chancer)'  Practice.  The  "further  answer" 
extended  only  to  interrogatories  which  had  not  been  answered,  or  answered 
sufficiently,  previously.  Repetition  of  anything  contained  in  the  former 
answer  was  regarded  as  "  impertinent,"  and  the  defendant  might  have 
been  made  to  pay  the  costs  occasioned  by  the  introduction  of  the 
impertinent  mattor.f 

The  present  Rule  follows  the  Common  Law  Practice,  although  it  uses 
Chancer}'  phrases. 

By  s.  53  of  the  Common  Law  Procedure  Act,  1864,  "in  case  of  omis- 
sion, without  just  cause,  to  answer  sufficiently  written  interrog  atories,  it 
fihall  be  lawful  for  the  Court  or  a  Judge,  at  their  or  his  discretion,  to 
direct  an  oral  examination  of  the  interrogated  party,  as  to  such  points  as 
they  or  he  may  direct,  before  a  Judge  or  a  Master.  An  application  under 
this  section  should  be  made  at  ch^bers  in  the  first  instance  ."^  The 
present  Rule  gives  the  party  interrogating  the  alternative  of  applying  for 
a  iuTther  ajidavitf  in  lieu  of  an  oral  or  rivd  voce  examination  of  his  opponents. 

Although  this  Rule  says  that  the  application  may  be  made  "  to  the 
Court  or  a  Judge,"  Yice-Chancellor  Hall  has  decided  that  the  application 
should  (in  the  Chancery  Division,  at  all  events)  bo  by  summons  at 
chambers,  and  not  by  motion  in  Court.    The  particular  answers  objected 

*  See  as  to  "  Exceptions  to  Answers,"  Daniel's  Chancery  Practice,  chap. 
XVII.,  section  4,  and  chap.  XXXIV.,  section  1. 

1 15  &  16  Vict.  c.  86,  s.  17.  See  as  to  "  Further  answers,"  Daniel's 
Chancery  Practice,  chap.  XVII.,  section  5. 

J  Bender  v.  Zimmerman,  29  L.  J.  (Ex.),  244. 
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to  on  tho  gTonnd  of  "  insufficiency  "  i&onld,  also,  Ite  eamreBfij  indioated.  Ozta: 

Plaintiffs,  who  applied  by  motion,  and  did  not  specinr  the  ]yurticiiliff      Xoto  10. 
answers  objected  to,  wore  refused  by  Vice-Chancellor  Hall  the  costs  of  the  - 

application.* 

In  an  action  for  slander,  the  defendant  objected  to  answer  an  interro- 
gatory (as  to  whether  he  had  been  using  tho  slanderous  words  attributed 
to  him)  on  the  ground  that  he  was  "  advised,  and  believed  that  the  plaintiff 
was  not  entitled  to  this  discovery.*'  The  defendant  was  ordered,  by 
Quain,  J.,  at  chambers,  to  answer  further.  He  should  have  applied  to 
strike  out  the  intorrogatory.f 

Buklh 

It  sliall  be  lawful  for  the  Court  or  a  Judge  at  any 
time  during  the  pendency  therein  of  any  action  or  pro- 
ceeding, to  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  such  action  or 
proceeding,  as  the  Court  or  Judge  shall  think  right;  and 
the  Court  may  deal  with  such  documents,  when  pro 
duced,  in  such  manner  as  shall  appear  just. 

This  Rule  is  a  re-enactment  of  Rule  27  of  the  Principal  Act. 

The  Rule  is  copied  from  s.  18  of  the  Chancery  Amendment  Act,  1862 
(16  and  16  Vict.  c.  86) .  That  section,  however,  only  applies  to  production 
by  a  defendant.  S.  20  of  the  same  Act  applies  to  production  by  plaintiffs, 
but  only  afU^r  answer  by  tho  defendant.  Tho  present  Rule  applies  to 
**  production  bt/  any  party**  at  any  time  during  the  pendency  of  any  action 
or  proceeding.  "  Production  on  oath  '*  means  production  accompanied  by 
affidavit.  A  form  of  such  an  affidavit  is  given  in  the  Schedule  to  the  regula- 
tions as  to  ]>u8ines8  at  Chancery  Chambers  of  August  8th,  1857,  and  wUl  bo 
found  set  out  in  full  at  p.  LIX.  of  Morgan  and  Chute's  Cliancery  Acts  and 
Forms  (4th  edition).    &e  the  note  to  Rulo  18  of  this  Order,  it^ra. 

The  practice  under  this  Rulo  and  the  next  wiU  be  grouped  under  the 
latter.  As  to  production,  see,  also.  Rule  14  of  this  Order,  infra. 

Rule  12. 

Any  party  may,  without  filing  any  affidavit,  apply 
to  a  Judge  for  an  order  directing  any  other  party  to  the 
action  to  make  discovery  on  oath  of  the  documents  which 
are  or  have  been  in  his  possession  or  power,  relating  to 
any  matter  in  question  in  the  action. 

•  The  Chesterjirld  and  Boythorpc  Colliery  Company^  Limited^  v.  BlaeJCf 
24  W..R.,  783 ;  W.  N.,  1876.  p.  204. 
t  1  Charley's  Cases  (Chambers),  107. 


M  • 
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Ovdir  ZZZL,     The  Common  Law  emictment  as  to  the  **  discovexy  of  documents"  is 
Bole  18.      section  50  of  the  Common  Law  Procedure  Act,  1854,  to  which,  and  to  Mr. 
Day's  notes  *  upon  it,  reference  may  be  made. 

This  Bule  is  taken  from  that  section  of  the  Common  Law  Piocedii:QB 
Act,  1854,  with  the  alteration,  that  no  affidavit  is  required  on  apfdying. 
Bat  see  Johruan  v.  Smithff  cited  infra.  Discovery  on  oath  means 
discovery  on  affidavit.  See  Eule  13  of  this  Order,  infra.  Although 
this  Bule  is  taken  from  the  Common  Law  Procedure  Act,  1854,  yet, 
having  regard  to  s.  25,  subs.  (11),  <<  the  rules  of  Equity  shall  prevail,"  the 
rules  previously  existing  respecting  discovery  in  the  Court  of  Chancery 
are  applicable  to  the  piactice  under  it  Anderson  v.  The  Bank  of  Britith 
Columbia ;X  BustrosY.  White,^ 

It  is  not  in  accordance  with  the  practice  of  the  Court  of  Chancery  to 
make  an  order  for  production  of  documents  on  the  tolieitor  of  a  party  to 
an  action. II 

A  sunmions  must  be  taken  out  at  chambers  under  the  present  Rulee.ir 
In  actions,  moreover,  begun  before  the  1st  of  November,  1875,  an  order 
for  discovery  of  documents  can  only  be  obtained  on  affidavit.  (Per  Lush, 
J.,  at  chambers.)** 

In  an  action  by  a  landlord,  against  his  tenant,  on  a  lease,  an  order  for 
discovery  of  documents  is  now  given  as  a  matter  of  course.  (Per  Quain, 
J.,  at  chambers.  )tt  The  same  learned  Judge,  indeed,  broadly  stated  in 
another  case  before  him  at  chambers,  that  the  order  for  an  affidavit  of 
documents  will  in  all  cases  be  granted  as  a  matter  of  course  without  any 
statement  of  their  nature.JJ 

In  an  action,  however,  for  half  a  year*s  rent,  Mr.  Baron  Huddleston, 
at  chambers,  intimated  that  some  slight  grounds  must  bo  shown  for 
discovery  of  receipts  of  rent.§§ 

In  an  action  of  ejectment  a  discovery  of  unknown  documents  was 
refused  by  Lush,  J., at  chambcr8.|||| 

A  similar  course  was  taken  by  the  Exchequer  Diyision  in  Johnson  v. 
Smithf%^  which  was  an  action  for  seduction. 

Mr.  Justice  Lindley,  in  a  case  at  chambers,  decided  that  in  an  action  of 
ejectment  discovery  of  the  plaintiflTs  title-deeds  cannot  be  ordered,  unless 
tne  defendant  can  show  that  the  documents  are  relevant  to  his  case.*** 

In  another  case  Mr.  Justice  Lindley  decided  that  it  is  no  bar  to  a 
discovery  of  documents  ttat  the  applicant  names  no  document  in  his 
opponent's  possession.  He  cannot  know  what  documents  the  party 
summoned  has,  until  he  gets  the  affidavit  of  documents.  The  onus  is  on 
the  party  summoned,  the  applicant  being  entitled  to  discovery  of  docu- 
ments, as  a  matter  of  course,  unless  the  party  simunoned  can  sustcdn  an 
objection  to  his  having  it.|tt 

The  Court  of  Appeal  has  practically  affirmed  this  view  of  the  law.     In 

*  Pp.  295-304,  4th  edition, 
t  36  L.  T.,  741 ;  25  W.  K,  539. 

X  2  Ch.  D.,  644 ;  45  L.  J.  (Ch.),  449 ;  35  L.  T.,  76 ;  24  W.  R.,  624. 
}  1  Q.B.  D.,422;45L.J.  (Q.  B.),  642:  34L.T.,836;  24W.R.,721. 
II  Cashin  v.  Cradock,  2  Ch.  D.,  140 ;  34  L.  T.,  62.      Per  Bacon,  V.C. 
^  1  Charley's  Cases  (Chambers),  108.  **  Ibid. 

tt  1  Charley's  Cases  (Chambers),  110.  tX  I^^- 

h\  Mostyn  v.  The  Western  Coal  and  Iron  Company ^  1  Charley's  Cases 
(Ghambers),  111. 
yil  1  Charley's  Cases  (Chambers),  109.  US  25  W.  B.,  539. 

***  Charley's  Cases  (Chambers),  112. 
ttt  2  Charley's  Cases  (Chambers),  59. 
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Bustrot  y.  White*  the  Court  of  Appeal  nnanimonaly  decided  that  a  Judge  Ord«r  ^... 
had  no  power  to  refuse  to  make  an  order  for  the  production  of  documents      Hula  18. 

under  these  Hules,  except  on  the  pround  otprivi^e.    What  communica- 

tions  are,  and  what  communications  are  not,  pnyileged  depends  on  the 
former  practice  of  the  Court  of  Chancery. 

Documents  are  protected  from  production  by  ^MOM-professional,  as  well 
as  by  professionajl  privilege :  communications  addressed  by  theplauntiff  or 
defendant  to  his  solicitor,  or  by  his  solicitor  to  him,  in  relation  to  the  sub* 
ject-matter  of  the  action,  are  protected  from  production  by  professional 
pririlege.  Communications  forwarded  at  the  instance  of  the  plaintiiTs 
or  defendant's  solicitor  by  an  agent  employed  by  him  or  employed  by  hia 
client  on  his  recommendation,  are  protected  by  ^iMwi-professional  priyi- 
lege.  But  letters  written  to  the  plaintiff  by  hit  mercantile  agent, 
expressing  an  opinion  as  to  his  chance  of  success  in  the  action  ;  letters 
written  to  the  defendant  by  the  agent  of  the  company  from  whom  he  * 
bought  the  goods,  in  respect  of  which  the  action  was  brought,  agreeing 
to  allow  him  a  deduction  on  the  invoice  price,  and  letters  written  by  the 
branch  manager  of  a  defendant  company  to  the  London  manager  of  the 
same  company,  at  the  request  of  the  latter,  in  explanation  of  the 
transaction  on  which  the  action  is  founded,  are  not  privileged.f 

An  order  for  the  discovery  of  documents  now  includes  documents 
fwmerly  in  the  party's  power,  but  which  have  ceased  to  be  so.  (Per 
Lush,  J.,  at  chambers. ){ 

Where  the  defendant,  a  bankrupt,  swore  that  he  had  no  documents  in  his 
possession,  ho  was  required,  by  Lindloy,  J.,  at  chambers,  to  state  what  docu- 
ments passed  from  him  to  the  trustee,  and  the  fact  of  Uieir  so  passing.  § 

The  Exchequer  Division,  however,  in  the  case  of  Frtuer  v.  Burrows^^ 
decided  that  there  is  no  power  to  order  the  production  of  documents  not 
under  the  party's  control  or  in  his  possession. 

In  an  action  of  libel  the  defendant  must,  if  he  has  not  got  the  original 
letters  containing  the  alleged  libel,  state  in  his  affidavit  what  he  has  done 
with  them.     (Per  Lush,  J.,  at  chambers.)^ 

It  is  DOW  in  the  discretion  of  the  Judge  at  chambers  to  allow  discovery 
of  documents  in  an  action  for  penalties.  (Per  Huddleston,  B.,  at 
chambers.)** 

In  an  action  by  the  owners  of  goods  against  the  owners  of  a  ship,  in 
which  the  goods  had  been  carriea,  for  damage  done  to  the  goods  in  a 
collision  with  another  ship,  the  defendants  were  ordered  by  the  Queen's 
Bench  Division  (affirming  the  decision  of  Mr.  Justice  Quain,  at  chambers) 
to  produce  (1)  an  agpreement  whereby  they  and  the  owners  of  the  other 
ship  had  compromised  cross-suits  of  damage  instituted  in  the  C!ourt  of 
Admiralty,  and  (2)  an  average  statemoiS  made  on  the  basis  of  the 
agreement.ft 

■^^^  I  .       _  _ _   ■        ■-    ■      -~ 

♦  1  Q.  B.  D.,  422 ;  46  L.  J.  (Q.  B.),642 ;  34  L.  T.,  836  ;  24  W.  R.,  721. 

t  Btutroa  v.  Whiter  «^i  supra  ;  English  v.  Tottie,  1  Q.  B.  D.,  141 ; 
46  L.  J.  (Q.  B.),  138 ;  33  L.  T.,  724 ;  24  W.  R.,  393  ;  Anderson  v.  The 
Bonk  of  British  Columbia,  2  Ch.  D.,  644;  46  L.  J.  (CJh.),  449;  36  L.  T., 
76 ;  24  W.  R.,  624 ;  Martin  v.  Butchard,  36  L.  T.,  732. 

I  1  C^harley's  Cases  (Chambers),  108. 

£  2  Charley's  Cases  (CSiambers),  60.  |j  W.  N.,  1877,  p.  76. 

%  1  Charleys  Cases  (CJhambers),  109. 

**  The  Society  of  Apothecaries  v.  Nottingham,  1  C3iarley*B  Cases 
(Chambers),  110. 

tt  Hutchinson  v.  Glover,  1  Q.  B.  D.,  138;  46  L.  J.  (Q.  B.),  120;  38 
L.  T.,  606;  24  W.  R.,  186;  1  Charley's  Cases  (Court),  120. 
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Ordar  XXZI.,     Xp  nn  action  for  negligence  against  a  railway  company^insuffioiiQDt 
Mfo  IS.      lighting  of  tibe  station  being  alleged  as  one  of  the  causes  of  tiie  aocidenl^ 

'-— • a  discovery  of  docnments  relatmg  to  the  lighting  of  the  station  waa 

cotdered  by  Archibald,  J.  A  croas-summons  by  the  defendant  company 
for  discovery  of  the  plaintiff's  business  accounts  for  the  previous  fiva 
years  was  also  allowed  by  the  same  learned  Judge.* 

An  order  was  made  by  lindley,  J.,  at  chambers,  for  discovery  of 
documents  before  the  delivery  of  a  statement  of  claim,  in  an  action  lor 
damages  for  overloading  a  sMp.f 

In  Coihiny.  CradockfX  yice-Chancellor  Bacon  refused  to  make  an  order 
|pr  production  of  documents  by  the  defendant  before  the  delivery  of  ^e 
sitatement  of  claim.  But  his  lordship  said  that  the  decision  of  Mr.  Justice 
lindloy  in  the  last  case  (which  had  been  cited  by  the  Counsel  iat 
the  plaintiflF),  had  not  the  slightest  application  to  the  case  before  him. 
All  Implication  by  a  defendant  for  an  affidavit  of  documents  by  the 
a  foreigner,  resident  abroad,  was  refused  by  Quain,  J.,  at 
chambers,  as  the  effect  of  granting  the  application  would  have  been  to 
throw  the  plaintiff  over  the  then  sittings ;  in  the  event  of  the  plaintiff, 
however,  not  giving  notice  of  the  trial,  me  application  might,  his  lord^p 
said,  bo  renewed.} 

When  an  order  for  production  of  documents  is  made  upon  the  owner 
of  a  foreign  ship,  who  has  appeared  to  defend  an  Admiralty  action  in  rem^ 
a  reasonable  time  will  be  allowed  the  defendant  to  make  his  affidavit  in 

The  Judge,  and  not  the  Referee,  is  the  proper  person  to  make  an  order 
for  the  production  of  documents  which  may  be  necessary  for  the  purposes 
of  the  ref  erence.1F 

Semble,  where  proceedings  are  taken  under  the  Companies'  Acts  (e.ff., 
to  strike  off  the  name  of  a  contributory),  the  Judge  has  power  to  order 
the  production  of  documents,  though  there  is  no  action  pending  between 
the  parties.** 

Although  Bulo  12  says  that  the  party  may  apply  without  an  affidavit, 
the  Judge,  in  his  discretion,  may  require  one.  ft 

Where,  on  an  application  at  chambers  for  production  under  these  Rules, 
the  documents  themselves  are,  with  tho  consent  of  both  parties,  handed 
to  the  Judge,  who  takes  upon  himself  the  trouble  of  looking  through  them, 
and  decides  whether  they  ought  or  ought  not  to  bo  produced,  it  will  not 
be  competent  for  either  party  to  appeal  from  his  decision.^J 

See  also,  as  to  these  Rules,  The  Wekh  Steam  Coal  Collieries  Company  v. 
QeukeU,\\  and  Fraeer  v.  Burrow9,\ 


Rule  13. 
The  affidavit  to  be  made  by  a   party  against  whom 

*  2  Charley's  Cases  (Chambers),  60. 

t  Ley  V.  Marshall,  2  Charley's  Cases  (Chambers),  59. 

1  2  Ch.  Div.,  140 ;  34  L.  T.,  62. 

f  1  Charley's  Cases  (Chambers),  110.       J  The  "  Emma;'  24  W.  B.,  687. 

f  Roweliffc  V.  Leigh,  4  Ch.  D.,  661 ;  46  L.  J.  (Ch.),  60 ;  25  W.  R.,  56. 

**  In  Be  The  National  Funds  Assurance  Company,  4  Ch.  D.,  303 ;  24 
W.  R.,  774.  ft  Johnson  v.  Smith,  36  L.  T.,  741 ;  25  W.  R.,  539. 

XI  Bustros  V.  White,  1  Q.  B.  D.,  422 ;  45  L.  J.  (Q.  B.),  642  ;  34  L.  T., 
835 ;  24  W.  R.,  721.  §§  36  L.  T.,  362 ;  12  N.  C,  38. 

W.  K.,  1877,  p.  76. 
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such  order  as  is  mentioned  in  the  last  preceding  Rule  has  ^^'feJS 

been  made,  shall  specify  which,  if  any,  of  the  documents 

therein  mentioned  he  objects  to  produce ;  and  it  may  be  in 
the  Form  No.  9  in  Appendix  (B)  hereto,  with  such  varia- 
tions as  circumstances  may  require. 

"  Such  order  as  is  mentioned  in  the  last  preceding  Bole."  It  is  not  a 
little  curious,  as  illustrating^  what  a  remarkable  mosaic  the  present 
Schedule  is,  that  the  Form  No.  9,  in  Appendix  (A),  hereto  is  copied 
verbatim  from  the  form  prescribed,  as  we  have  seen,  to  bo  used  under 
sections  18  and  20  of  the  Chancery  Amendment  Act,  1852,  and  would 
therefore  appropriately  belong  only  to  Rule  11  of  this  Schedule,  which  is 
copied  from  that  enactment.  The  two  Rules  being,  however,  identical  in 
their  object,  so  far  as  discovery  of  documents  is  concerned,  the  form  of 
affidavit  of  documents  is  applicable  to  both. 

In  an  action  be^fun  before  the  Ist  of  November,  1876,  but  continued  after 
that  date,  the  affidavit  of  documents  must  be  in  accordance  with  Form  9 
of  Appendix  (B).* 

The  Form  No.  9  in  Appendix  (B)  is  not  optional.  It  is  exhaustive  in 
its  terms,  and  must  be  followed.f 

"Where  an  affidavit  has  been  made  in  answer  to  an  order  for  discovery 
of  docimionts,  &  further  order  will  not  bo  g^nted  unless  there  are  facts 
or  admissions  shewing  that  documents  are  withheld. :{: 

Eule  14. 
Every  party  to  an  action  or  other  proceeding  shall  be 
entitled,  at  any  time  before  or  at  the  hearing  thereof,  by 
notice  in  writing,  to  give  notice  to  any  other  party,  in 
whose  pleadings  or  affidavits  reference  is  made  to  any 
document,  to  produce  such  document  for  the  inspection  of 
the  party  giving  such  notice,  or  of  his  solicitor,  and  to 
permit  him  or  them  to  take  copies  thereof;  and  any  party 
not  complying  with  such  notice  shall  not  afterwards  be  at 
liberty  to  put  any  such  document  in  evidence  on  his  behalf 
in  such  action  or  proceeding,  unless  he  shall  satisfy  the 
Court  that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  action,  or  that  he  had  some  other 
sufficient  cause  for  not  complying  with  such  notice. 

♦  1  Charley's  Cases  (Chambers),  112. 

t  Per  Lindley,  J.,  at  chambers,  2  Charley's  Cases  (Chambers),  71. 
J  The  WeUh  Steam  Coal  Collieries  Company  v.  Gatkell,  36  L.  T.,  352, 
12  N.  C.   38. 
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Order  ZXZI.,     This  Rule  is  a  re-enactment  of  Rule  26  of  the  Schedule  to  the  Principal 

Rule  14.      Act. 
— .See  note  to  Rule  18  of  this  Order,  infra. 

By  Order  XIX.,  Rule  24,  iupra,  it  is  sufficiont  in  any  pleading  to  state 
the  ofiect  of  any  material  document  as  briefly  as  possible.  The  present  Rule 
supplements  that  Rule  very  usefully,  by  enabling  the  opposite  party  to 
inspect  the  document  so  referred  to  by  a  simple  interchange  or  notices 
between  the  parties.  In  case  the  party  noticed  to  produce  the  document 
for  inspection,  omits  or  objects  to  give  inspection,  the  opposite  party  may, 
under  Rule  17  of  this  Order,  tu/ra,  apply  to  a  Judge  for  an  oraer  fbr 
inspection. 

It  was  a  rule  of  the  Court  of  Chancery  that  a  party  could  only  have 
inspection  of  documents  which  related  to  his  own  case. 

The  great  advantage  of  the  new  system  of  inspection  introduced  by 
Rules  14,  15,  and  16  of  this  Order  is,  that  an  application  for  an  order  to 
inspect^  either  to  the  Court  or  a  Judge^  is  unnecessary.  The  proceeding  is  a 
friendly  one  inter  partes^  conducted  by  a  series  of  notices  on  either  side. 
It  is  not  until  the  party  noticed  to  give  inspection  omits  or  refuses  to  give 
it,  that  it  becomes  necessary  to  have  recoiirse  to  a  Judge,  under  Rules  17 
and  18  of  this  Order,  infra.  This  is  a  decided  improvement  on  s.  6  of 
Lord  Brougham's  Evidence  Act  (14  &  16  Vict.  c.  99),  s.  60  of  the 
Common  Law  Procedure  Act,  1864,  and  ss.  18  and  20  of  the  Chancery 
Amendment  Act,  1862,  all  of  which  require  an  application  to  the  Court  or 
to  a  Judge  at  chambers  for  an  order  to  inspect,  in  the  first  instance. 

By  the  Rules  of  the  Supreme  Court  (Costs),  it  is  provided  ♦  that  no 
allowance  is  to  be  made  for  any  notice  or  inspection,  under  the  present 
Rule,  unless  it  is  shown  to  the  satisfaction  of  the  taxing  master  that  there 
were  good  and  sufiicicnt  reasons  for  gi>'ing  such  notice  and  making  such 
inspection. 

Inspection  imder  the  present  Rule  was  refused  by  the  Queen's  Bench 
Division,  aflirming  the  decision  of  Field,  J.,  at  chambers,  in  a  case  falling 
under  the  old  procedure. f 

In  an  action  of  ejectment  by  mortgagees  against  the  mortgagor's 
executors,  an  application  for  leave  to  inspect  the  mortgage  deed  (a 
document  mentioned  in  the  statement  of  claim),  to  ascertain  the  amount 
of  the  mortgage,  was  refused  by  Lindlcy,  J.,  at  chambers,  the  plaintiff 
undertaking  to  state  the  amoimt.:^: 

In  an  action  for  breach  of  covenant  in  a  lease,  where  the  defendant  had 
assigned  an  undivided  moiety  of  the  property,  inspection  of  documents 
was  ordered  by  Archibald,  J.,  at  chambers,  although  (as  alleged)  relating 
solely  to  the  defendants'  title. § 

In  an  action  of  trespass,  inspection  of  two  documents,  mentioned  in  the 
pleadings,  was  sought  by  the  plaintiff,  and  refused  by  Archibald,  J.,  at 
chambers,  the  defendant  objecting  that  these  documents  were  his  own 
title-deeds,  as  freeholder.|| 

Bule  15. 
Notice  to  any  party  to  produce  any  documents  referred 


♦  Special  Allowances,  section  16. 

t  Mathias  v.  Deleacho,  I  Charley's  Cases  (Court),  123. 

j  J  Charley's  Cases  (Chambers),  61. 

j  Zake  V.  Fooley,  2  Charley's  Cases  (Chambers),  62. 

il  2  Charley's  Cases  (Chambers),  62. 
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to  in  his  pleading  or  affidavits  shall  be  in  ^  the  Form  Ordnr 

No.  10  in  Appendix  (B)  hereto.  '. 

Sec,  as  to  this  notice,  the  Rules  of  the  Supreme  Court  (Costs),  Special 
Allowances,  section  18,  cited  under  Rule  14. 

This  notice  is,  technically  speaking,  not  a  notice  t6  produce,  but  a 
notice  to  inspect.  The  expression  "  notice  to  produce  '*  was  used  in  the 
case  of  a  summons  in  Equity  to  inspect  at  chambers.  See  Daniel*  s  "  Forms,*  * 
1191.     The  Form  No.  10  in  Appendix  (B)  is  framed  on  that  model. 

JRule  16. 

The  party  to  whom  such  notice  is  given  shall,  within 
two  days  from  the  receipt  of  such  notice,  if  all  the  docu- 
ments therein  referred  to  have  been  set  forth  by  him  in 
such  affidavit  as  is  mentioned  in  Bule  13,  or  if  any  of  the 
docimients  referred  to  in  such  notice  have  not  been  set 
forth  by  him  in  any  such  affidavit,  then  within  four  days 
from  the  receipt  of  such  notice,  deliver  to  the  party  giving 
the  same  a  notice  stating  a  time  within  three  days  from 
the  delivery  thereof  at  which  the  documents,  or  such  of 
them  as  he  does  not  object  to  produce,  may  be  inspected 
at  the  office  of  his  solicitor,  and  stating  which  (if  any)  of  the 
documents  he  objects  to  produce,  and  on  what  ground. 
Such  notice  may  be  in  the  Form  No.  11  in  Appendix 
(B)  hereto,  with  such  variations  as  circumstances  may 
require. 

The  form  of  notice  states  that  the  documents  can  be  inspected  at  the 
office  of  the  solicitor  of  the  party.  "  The  Court  of  Chancery,"  Mr.  Daniel 
observes,*  "  now  usually  orders  the  production  at  the  place  of  business 
of  the  party's  solicitors.*' 

The  charge  for  copies  of,  or  extracts  from,  the  documents,  if  made  by  the 
solicitor  of  the  party  producing  the  documents,  is  4d.  per  folio,  but  if,  on 
the  neglect  or  refusal  of  such  solicitor  to  make  such  copies  or  extracts, 
the  copies  or  extracts  are  made  by  the  solicitor  of  the  party  inspecting  the 
documents,  no  fee  is  payable  to  the  solicitor  of  the  jMirty  producing  the 
documents  for  such  copies  or  cxtracts.t 

Eule  17. 
If    the  party    served  with    notice    under    Rule   15 

*  Daniel*s  Chancery  Practice,  p.  1696. 

t  Rules  of  the  Supreme  Court  (Costs),  Special  Allowances,  s.  16. 
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^^Jf^Jf-*"**!  omits  to  giye  such  notice  of  a  time  for  inspection,  oar 

'- —  objects  to  give  inspection,  the  party  desiring  it  may  apply 

to  a  Judge  for  an  order  for  inspection. 

This  is  the  first  appearance  of  a  Judge  upon  the  scene  in  this  new 
practice  of  obtaining  inspection.  See  the  Note  to  Eule  14  of  this  Order, 
supra.  As  to  the  mode  of  applying  for  an  order  for  inspection  under  this 
Rule,  see  the  next  Bole. 

Bide  18. 

Every  application  for  an  order  for  inspection  of 
documents  shall  be  to  a  Judge ;  and  except  in  the  case 
of  documents  referred  to  in  the  pleadings  or  affidavits 
of  the  party  aprainst  whom  the  application  is  made,  or 
disclosed  in  his  affidavit  of  documents,  such  application 
shall  be  founded  upon  an  affidavit  showing  of  what 
documents  inspection  is  sought,  that  the  party  applying 
is  entitled  to  inspect  them,  and  that  they  are  in  the 
possession  or  power  of  the  other  party. 

Frequently  in  those  Rules  the  first  sentoneo  of  a  Rule  is  a  mere  repeti- 
tion, in  slightly  altered  phraseolopr>',  of  the  last  sentence  of  the  preceding 
one,  and  it  is  pretty  clear  that  such  is  the  case  in  the  present  instance. 
"  Every  application "  is,  therefore,  equivalent  hero  to  "every  applica- 
tion under  the  last  preceding  Ituie.'* 

The  appliciition  must  be  by  summons  at  chambors.  The  order  gencraUy 
is  that  the  inspection  take  place  at  the  oflice  of  the  solicitor  of  tho  party 
summoned,  on  payment  to  such  solicitor  of  68.  8d.  cx)8ts  and  4d.  per  folio 
for  copies  or  extracts.  If  such  solicitor,  how(;vpr,  refuses  or  nepflects  to 
supply  the  copies  or  extracts,  the  solicitor  requiring  them  may  make  them, 
and  in  that  event  (as  already  stated)  no  fee  per  folio  is  payable  to  the 
solicitor  of  tho  party  summoned.* 

In  an  action  of  ejectment,  inspection  of  private  memoranda  of  state- 
ments made  by  the  defendant  as  to  tho  relationship  which  he  alleged  to 
exist  between  tho  late  owner  of  the  property  (who  died  intestate)  and 
himsi'lf,  was  refused  by  the  Judge  at  chambi^rs  (Lush,  J.).t 

An  application  by  the  defendant  for  in8i)ection  of  a  ship's  papers  was 
granted  by  Lush,  J.,  at  chambers,  before  appearanee,  in  an  action  for 
damages  on  a  policy  of  insurance  of  tho  ship,  the  plaintiff  having  power, 
under  Order  XIII.,  Rule  6,  to  sign  judgment  in  case  of  default  of  appear- 
ance. 

JRuIe  19. 
If  the    party   from  whom  discovery  of  any  kind  or 

♦  See  Coe  on  tho  Practice  of  the  Judges'  Chambers,  101,  102  ;  and  the 
Rules  of  tho  Supreme  Court  (Costs),  Special  Allowances,  s.  16. 
t  Mattock  V.  Seath,  1  Charley's  Cases  (Chambers),  112, 113. 
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iBfipection  is  sought  objects  to  the  same,  or  any  partOrd«r 
thereof,  the  Court  or  a  Judge  may,  if  satisfied  that  the  ^ 

right  to  the  discovery  or  inspection  sought  depends  on  the 
determination  of  any  issue  or  question  in  dispute  in  the 
action,  or  that  for  any  other  reason  it  is  desirable  that  any 
issue  or  question  in  dispute  in  the  action  should  be  deter- 
mined before  deciding  upon  the  right  to  the  discovery  or 
inspection,  order  that  such  issue  or  question  be  determined 
first,  and  reserve  the  question  as  to  the  discovery  or 
inspection. 

In  Wood  V.  The  Anglo-Italian  Bank*  which  was  an  action  for  tho 
recovery  of  a  coimnission,  Lindley,  J.,  at  chambers,  refused  two  applica- 
tions by  the  plaintiff,  one  for  leave  to  add  a  new  count  to  the  declaration, 
setting  up  a  different  contract  from  that  already  stated  in  the  declaration, 
the  other  for  leave  to  administer  interrogatories  founded  on  this  new  count. 
The  Common  Pleas  Division,  to  which  the  plaintiff"  appealed,  considering 
that  the  materiality  of  the  discover\'  sought  depended  upon  the  *'  deter- 
mination of  the  issue"  raised  by  the  now  count,  sanctioned  the  addition  of 
the  new  count,  and  ordered,  under  the  powers  conferred  upon  the  Court 
by  the  present  Rule,  thiit  "  tlie  issue  '*  raised  by  the  new  count  should  be 
•'determined  first,"  and  that  "the  question  of  discovery"  should  be 
*'  reserved  "  till  after  tho  determination  of  such  issue. 

Rule  20. 
If  any  party  fails  to  comply  with  any  order  to 
answer  interrogatories,  or  for  discovery  or  inspection  of 
documents,  he  shall  be  liable  to  attachment.  He  shall 
also,  if -a  plaintiff*,  be  liable  to  have  his  action  dismissed 
for  want  of  prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  ont,t  and  to  be  placed  in  the  same 
position  as  if  he  had  not  defended,  and  the  party  inter- 
rogating may  apply  to  the  Court  or  a  Judge  for  an  order 
to  that  effect,  and  an  order  may  be  made  accordingly. 

Under  s.  51  of  the  Common  Law  Procedure  Act,  1854,  any  party 
omitting,  without  just  cause,  sufficiently  to  answer  all  questions  as  to 
which  discovery  might  bo  sought  was  to  be  deemed  to  have  committed  a 
contempt  of  Court  and  be  liable  to  bo  proceeded  against  accordingly, 
i.^.,  to  be  attached  (1  Wm.  IV.  c.  22,  s.  6). 

♦  34  L.  T.,  266;  Timet,  Monday,  February  21  st,  1876,  where  the 
reporter  prefaces  tho  case  by  saying  tiiat  it  **  illustrated  the  convenience 
of  the  power  vested  in  the  Court  by  the  present  Kule." 

t  See  Order  XXVII.,  Bale  1,  tupra. 
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Ordttr 
Bole  80. 


Attachment  for  contempt  was  also  the  punishment  in  the  Coort  of 
Chancery.*  In  Chancory,  alsoi  where  an  order  had  been  made  that  the 
defendant's  time  for  answering  should  be  extended  until  after  Uie  produc- 
tion by  the  plaintiff  of  a  document  stated  in  the  Bill,  and  the  plaintiff 
neglected  to  produce  the  document,  it  was,  on  the  defendant's  motion, 
ordered  that  the  plaintiff  should  produce  the  document  within  a  limited 
time,  or  that  in  default  the  Bill  should  be  dismissed  with  costs.  I^ 
Frineest  of  Wales  v.  Zord  Liverpool,^ 

<*  Be  liable."  This  Rule  does  not  make  it  imperative  on  the  Court  or 
Judge  to  exercise  the  powers  conferred  by  it.{ 

The  present  Bule  is  a  highly  penal  enactment,  and  only  to  be  exercised 
in  the  last  resort.} 

Where  a  feigned  issue  was  directed,  to  try  whether  there  was  a  specific 
agreement  between  the  parties  that  the  plaintiff,  a  deceased  solicitor's 
representatiye,  should  only  charge  the  defendant  costs  out  of  pocket,  an 
application  to  dismiss  the  action  for  want  of  prosecution  in  not  dSscovering 
documents  in  another  suit,  in  which  the  deceased  was  engaged,  was 
re^ed  by  Lush,  J.,  at  chambers.|| 

In  Hartley  v.  Ourrw,^  which  was  an  action  by  a  husband  and  wife, 
trading  under  the  name  of  *'  Bann  and  Company,"  for  an  injunction  to 
restrain  the  defendant  from  holding  himself  out  as  a  partner  m  the  firm, 
the  wife  alone  made  an  affidavit  of  documents,  although  an  order  had  been 
obtained  by  the  defendant  for  an  affidavit  of  documents  by  both  husband 
and  wife;  the  husband  absconded.  Hall,  V.C.,  refused  to  make  an  order, 
under  this  Hule,  dismissing  the  action. 

In  an  action  begun  under  the  old  practice,  Lush,  J.,  at  chambers, 
refused  to  allow  the  plaintiff  to  proceed  under  the  new  practice,  when  tho 
object  was  solely  to  enable  him  to  strike  out  the  defence  for  default  in 
answering  the  plaintiff's  interrogatories,  but  gave  the  defendant  a  week 
more  in  which  to  answer.  A  fortnight  more  having  elapsed,  and  tho 
defendant  ha\'ing  failed  to  answer,  Quain,  J.,  at  chambers,  ordered  the 
defence  to  be  struck  out,  unless  the  defendant  answered  within  twenty- 
four  hours.** 

The  defence  of  a  trustee,  whom  the  plaintiff  sought  to  remove  for  mis- 
conduct, was  struck  out,  for  his  failing  to  file  an  affidavit  of  dociunents, 
by  Hall,  V.C.ft 

Where  differences  had  arisen  between  the  real  and  nominal  defendants, 
and  it  became  necessary  to  have  two  solicitors,  instead  of  one,  for  the 
defence,  Lush,  J.,  at  chambers,  on  an  application,  to  strike  out  the  defence 
for  &ilure  to  answer  the  plaintiff^s  interrogatories,  gave  the  defendants  a 
week  more  within  which  to  answer.  {^ 

An  order  for  an  account,  imder  Order  XY.,  Kule  1,  cannot  be  enforced 
by  attachment  imder  this  Rule.  Neither  can  an  order  for  a  **  statement 
of  the  names  of  co-partners,**  under  Order  XYI.,  Rule  10,  be  so  enforced.  }§ 

•  Daniers  Chancery  Practice,  p.  1699.  f  3  Swanst.,  667. 

J  See  per  Hall,  V.C,  in  Hartley  v.  Owen,  34  L.  T.,  752  ;  W.  N.,  1876, 
p.  193. 

fl  Charley's  Cases  (Chambers),  116.    Per  Lush,  J.,  at  chambers. 
Scarth  v.  WilliamM,  1  Charley's  Cases  (Chambers),  116. 
ir  34  L.  T.,  762  ;  W.  N.,  1876,  p.  193. 

•♦  TwyeroM  v.  Orant,  1  Charley's  Cases  (Chambers),  114,  116. 
ft  26  W.  R.,  628. 

it  1  Charley's  CasesTCliambers),  116. 
If  Fike  V.  Keen,  24  W.  R,  322  ;  36  L.  T.,  841. 
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Rule  21.  Order  XXXT., 

BuleSt 

Service  of  an  order  for  discovery  or  inspection  made 

against  any  party  on  his  solicitor  sliall  be  sufficient  service 
to  found  an  application  for  an  attachment  for  disobedience 
io  the  order.  But  the  party  against  whom  the  application 
for  an  attachment  is  made  may  show  in  answer  to  the 
application  that  he  has  had  no  notice  or  knowledge  of  the 
order. 

See  Bule  20  of  this  Order,  tupra,  aod  Rale  22,  infra. 

Rule  22. 

A  solicitor  upon  whom  an  order  against  any  party 
for  discovery  or  inspection  is  served  under  the  last  Bule, 
who  neglects  without  reasonable  ei^cuse  to  give  notice 
thereof  to  his  client,  shall  be  liable  to  attachment. 

See  Rules  20  and  21  of  this  Order,  tupra. 

Rule  23. 

Any  party  may,  at  the  trial  of  an  action  or  issue, 
use  in  evidence  any  one  or  more  of  the  answers  of  the 
opposite  party  to  interrogatories  without  putting  in  the 
others  :  Provided  always,  that  in  such  case  the  Judge  may 
look  at  the  whole  of  the  answers,  and  if  he  shall  be  of 
opinion  that  any  other  of  them  are  so  connected  with  those 
put  in  that  the  last-mentioned  answers  ought  not  to  be 
used  without  them,  he  may  direct  them  to  be  put  in. 

This  Rule  is  out  of  place.  It  has  nothing  to  do  with  the  production  or 
inspection  of  documents.  It  would  have  followed  naturally  Rule  10  of 
this  Order,  supra. 

The  Rule  will  render  interrogatories  much  more  useful  at  Common  Law 
than  formerly,  whore  all  of  the  answers  must  have  been  read,  or  nona 

Where,  in  the  latter  part  of  an  answer  to  an  interrogatory,  the  defen- 
dant was  alleged  to  have  stated  the  defence  to  the  action,  an  application 
that  he  should  answer  farther,  on  the  ground  that  the  plaintiff  could  not 
read  the  other  part  of  the  answer  separately  at  the  trial,  was  refused  by 
Lindley,  J.,  at  chambers,  the  latter  part  of  the  answer  being  merely  a 
qualification  of  the  former  purt.* 

*  2  Charley's  Casei  (Chamben),  62. 
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^'JFF''  ORDER    XXXII. 

ADMISSIONS. 

Bule  1. 
Any  party  to  an  action  may  give  notice,  by  his  own 
statement  or  otherwise,  that  he  admits  the  tmth  of  the 
whole  or  any  part  of  the  case  stated  or  referred  to  in  the 
statement  of  claim,  defence,  or  reply  of  any  other  party. 

This  Kulo  is  a  re-enactment  of  the  first  part  of  Hule  39  of  the  Principal 
Act. 

*'  It  is  an  essential  principle  of  pleading  at  Common  Law  that  whatever 
is  not  denied  is  admitted.**  (Bullen  and  Leake's  "  Precedents/*  p.  436,  a.) 
Where  default  is  made  in  pleading,  the  statement  of  fact  in  the 
pleading  last  delivered  is,  hy  Order  XXIX.,  Rule  12,  to  be  "  deemed  to  be 
admitted.'*  See  also  Order  XXII.,  Hule  4,  supra ^  as  to  the  pswor  to  inflict 
extra  costs  for  refusal  to  admit  allegations  of  fact  which  ought  to  have 
been  admitted. 

Admissions  might  have  been  made  by  parties  in  the  Court  of  Chancery 
by  agreement  or  otherwise.* 

iSce  the  First  Heport  of  the  Judicature  Commission,  p.  14. 

Eule  2. 
Either  party  may  call  upon  the  other  party  to  admit  any 
document,  saving  all  just  exceptions ;  and  in  case  of  refusal 
or  neglect  to  admit,  after  such  notice,  the  costs  of  proving 
any  such  document  shall  be  paid  by  the  party  so  neglecting 
or  refusing,  whatever  the  result  of  the  action  may  be, 
unless  at  the  hearing  or  trial  the  Court  certify  that  the 
refusal  to  admit  was  reasonable ;  and  no  costs  of  proving 
any  document  shall  be  allowed  unless  such  notice  be  given, 
except  where  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  Taxing  Officer,  a  saving  of  expense. 

This  Kule  is  a  re-enactment  of  the  second  part  of  Rule  39  of  the  Prin- 
cipal Act. 

The  Rule  is  copied  verbatim  from  the  Common  Law  Procedure  Act, 
1852,  sec.  117,  except  that  "  hearing"  is  inserted  before  "trial,"  "  Court  *' 
is  substituted  for  "  Judge,''  and  *'  Taxing-officer  "  for  **  blaster."  See,  also, 
8.  7  of  the  Chancery  Amendment  Act,  1858  (21  and  22  Vict.  c.  27). 

The  wortis  of  the  former  enactment  are  ver>'  wide,  including  GVfsry 
document  which  a  par^^  means  to  adduce  in  evidence,  and  not  merely 
documents  in  his  custody  or  control,t  and  even  documents,  the  validity  of 

*  See  Daniers  Chancer>'  Practice,  c.  xxii.,  s.  1. 
t  liuttcr  V.  Chapman,  8*M.  &  W.,  388. 
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which  is  in  question  in  the  action  ;*  and  the  Conrt  will  rather  enlarge  (M.  

than  restrict  tho  provisions  of  the  section  (per  Alderson,  B.,  in  Sutter  v.       Bnle  2. 
ChapmanY  

^0  acunission  is  to  be  made  ''  saving  all  just  exceptions.*'  A  party, 
e.g.^  admitting  his  handwriting  to  a  bill,  is  not  precluded  from  objecting 
to  its  admissibility  in  evidence  on  account  of  its  being  unstamped  ( Vane 
V.  Wh%ttington).T 

No  time  is  specified  for  giving  tho  notice  to  admit,  but  it  has  been  con- 
sidered that  it  must  be  given  a  reasonable  time  before  the  trial.% 

Where  a  party  necessarily  called  as  a  witness  to  prove  some  other  part 
of  the  case,  can  prove  the  aooomcnts,  the  onussion  of  a  notice  to  acunit 
will  be  excusable,  on  tho  ground  mentioned  in  the  Bule,  that  it  is  '*  a 
saving  of  expense." 

An  admission  once  formally  made  will  bind  the  party  malring  it,  oven  on 
a  new  trial.  § 

Biile  3. 

A  notice  to  admit  documents  may  be  in  the  Form 
No.  12  in  Appendix  (B)  hereto. 

The  Form  No.  12  in  Appendix  (B)  is  copiod  verbatim  from  Keg.  Oen., 
Hil.  T.,  1853,  Kule  29,  including  the  schedules  of  documents* 

Eule  4. 

An  affidavit  of  the  solicitor  or  his  clerk,  of  the  due  sig- 
nature of  any  admissions  made  in  pursuance  of  any  notice 
to  admit  documents,  and  annexed  to  the  affidavit,  shall 
be  sufficient  evidence  of  such  admissions. 

This  Kule  is  copied  from  the  Conunon  Law  Procedure  Act,  1852,  sec- 
tion 118,  **  Solicitor  "  being  substituted  for  **  Attorney  in  the  cause.'' || 


ORDER  XXXIII. 

INQUIRIES    AND    ACCOUNTS. 

The  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings in  a  cause  or  matter,  direct  any  necessary  inquiries  or 


♦  Spencer  v.  Bai-roic,  9  M.  &  W.,  423. 

t  2  Dowl.,  N.  S.,  757. 

X  See  Tynn  v.  liillingsJeyy  2  Dowl.,  310. 

{  Doe  V.  Bird,  7  C.  &  P.  6. 

II  See  Djiy's  Common  Law  Procedure  Acts,  4th  edn.,  p.  140.  Doe  d. 
Tindaly.  Roe,  5  Dowl.,  420;  Chaplin  v.  Levy,  9  Ex.,  631.  For  further 
information  with  regard  to  tho  subject  matter  of  this  Order,  see  Day's 
Common  Law  Procedure  Acts,  pp.  138,  139,  and  140. 
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OrCacxxiIL  acootmts  to  be  made  or  taken,  notwithstanding  that  it  may 
appear  that  there  is  some  special  or  farther  relief  sought 
for  or  some  special  issue  to  be  tried,  as  to  which  it  may  be 
proper  that  the  cause  or  matter  should  proceed  in  the 
ordinary  manner. 

This  Rule  is  a  re-enactment  of  Rule  42  of  the  Principal  Act.  It  ahonld 
he  read  in  connection  with  Order  XL.,  Rule  11,  tn/ra.* 

The  Order  is  copied,  nearly  verbatim^  from  the  reoommendationB  of  the 
Judicature  Commission  f  :— 

"The  Judge  should  also  be  empowered  at  any  time,  on  summary 
application  in  chambers  or  elsewhere,  to  direct,  if  he  thinks  fit,  any  neces- 
sary inquiries  or  accounts,  notwithstanding  it  may  appear  that  there  is 
some  special  or  further  relief  sought,  or  some  special  matter  to  be  tried 
as  to  which  it  may  be  proper  that  the  suit  should  proceed  in  the  ordinary 


manner/' 


The  plaintiff  in  Equity  was  empowered  by  Order  XX.  of  the  Consoli- 
dated Orders  to  ''move  the  Court  on  notice,"  at  any  time  after  ths 
defendant  had  appeared,  that  preliminary  accounts  and  inquiries  should  be 
taken. ;  and  it  was  held  that  they  might  be  ordered  though  the  cause  was 
set  down  for  hearing.^  The  accounts  and  inquiries  were  ordered  '*  with- 
out prejudice  to  any  question  in  the  cause,"  but  it  was  necessary  that 
they  should  be  beneficial  to  the  parties  not  competent  to  consent 
thereto,  and  that  the  application  should  be  consented  to  by  any  of 
the  defendants  competent  to  consent  who  had  not  put  in  their  answer, 
as  being  proper  to  be  made  upon  the  statements  contained  in  the 
answers  of  the  defendants  who  had  answered. 

The  new  practice  is  not  hampered  by  any  of  these  restrictions.  Tho 
accounts  and  inquiries  may  be  ordered  *'  at  any  stage  of  the  proceedings  " ; 
the  Court  or  Judge  may  order  them  without  any  motion,  or  thoy  may  be 
ordered  at  the  instance  of  either  party ;  and  no  consents,  either  express 
or  constructive,  are  required. 

It  may  be  useful  to  group  together  here  the  various  methods  of  investi- 
gating accounts  and  making  inquiries  provided  by  the  Legislature : — 

(1)  By  Order  III.,  Rule  8,  in  all  cases  of  ordinary  account  (as  e.ff,  in 
the  case  of  a  partnership,  or  executorship,  or  ordinary  trust  accoimt), 
where  the  plaintiff",  in  theftrst  insfance,  desires  to  have  an  account  taken, 
the  writ  of  summons  can  be  endorsed  with  a  claim  that  such  account  bo 
taken.  By  Order  XV.,  Rule  8,  in  default  of  appearance  to  a  summons  so 
indorsed,  and  also  after  appearance,  unless  the  defendant  satisfy  the 
Court  or  a  Judge  that  there  is  some  preliminary  question  to  be  tried,  an 
order  for  the  account  claimed,  with  all  directions  usual  in  the  Court 
of  Chancery,  shall  be  forthwith  made.  By  s.  34  of  the  Principal  Act,  aU 
causes  or  matters  for  the  purpose  of  '*  the  taking  of  partnerships  and  other 
accounts  "  are  assigned  to  the  Chancery  Division,  and  it  is  apprehended 

*  See  TurquandY,  WiUon,  1  Cli.D.,86;  45  L.  J.  (Ch.),  104;  24W.R,, 
56 ;  1  Charley's  Cases  (Court),  124 ;  and  Runuey  v.  Reade,  1  Ch.  D.,  643 ; 
45  L.  J.  (Ch.),  489 ;  33  L.  T.,  803 ;  24  W.  R.,  246. 

t  First  Report,  p.  11. 

%  Strother  y.  Dutt(m^  10  8im.,  288. 
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that  an  action  in  wliich  the  writ  has  been  endorsed  under  Order  UL*  Ord. 

Bole  8,  would  therefore  be  assigned  to  the  Chancery  Division.  

In  Irlam  v.  Irlantt*  Hall,  Y.C,  decided  that,  in  defetolt  of  appearancOi 
the  order  under  Order  XY.,  Role  1,  can  be  made  hj  a  District 
Eegistrar,  but  not  after  appearance.  After  appearance  it  can  only  be 
made  by  the  Court  or  a  Juoge. 

(2)  By  8.  3  of  the  Common  Law  Procedure  Act,  1854  (which  is  itiU  in 
forcet),  if  it  bo  made  to  appear,  at  any  time  after  the  iseuitiff  of  the  writf  to 
the  satisfaction  of  the  Court  or  a  Judge,  upon  the  application  of  either 
party,  that  the  matter  in  dispute  consists  wholly  or  putly  of  matters  of 
mere  account,  which  cannot  conveniently  be  tried  in  the  ordioary  way, 
the  Court  or  Judge  may  decide  the  matter  in  a  summary  way,  or  may 
order  that  the  matter,  either  wholly  or  in  part,  be  referred  to  an  arbitra- 
tor appointed  by  the  parties,  or  to  an  officer  of  the  Court;  and  the 
decision  or  order  of  the  Court  or  Judge,  or  the  award  or  certificate  of  the 
arbitrator  or  officer  of  the  Court,  shall  be  enforceable  by  the  same  process  as 
the  finding  of  a  jur>'  upon  the  matter  referred. 

(3)  By  8.  57  of  tho  Principal  Act,  the  Court  or  a  Judge  may  at  any 
time  by  consent,  or  without  consent  where  a  prolonged  investigation  of 
documents  or  accounts  or  any  scientific  or  local  investigation  is  required, 
order  any  question  of  account  arising  in  the  cause  or  matter  to  be  tried 
either  before  an  official  or  before  a  special  referee.  By  s.  58,  the  report 
of  the  referee  upon  any  question  of  fact  is  equivalent  to  the  verdict  of  a 
jury. 

(4)  By  the  present  Order,  the  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings  in  a  cause  or  matter,  direct  any  necessary  inquiries  or 
accounts  to  bo  made  or  taken,  and  this  either  in  the  London  offices,  or, 
under  s.  66  of  the  Supreme  Court  of  Judicature  Act,  1873,^  in  the  office 
of  any  District  licgistrar.  A  District  Registrar,  however,  has  no  power 
to  make  such  an  order.  In  the  case  in  which  this  was  decided,  §  a  decree 
made  by  a  District  Registrar,  by  consent,  for  the  administration  of  an 
estate,  was  declared  to  be  irregular,  being  ultra  viree.  The  Judge  (Hall, 
V.C.)  refused  to  adopt  the  proceedings  in  the  District  Registry;  and 
himself  made  the  usual  administration  decree,  and  directed  that  the 
accounts  and  inquiries  should  be  taken  and  made  in  the  District 
Registry. 

The  Court  will  not  direct  accounts  and  inquiries  to  be  taken  and  made 
in  a  District  Registry,  where  it  would  involve  needless  expense.|| 

An  order  for  an  account  between  partners  was  made  by  Vice-Chancellor 
HaU  under  this  Order  before  the  hearing,  upon  motion  by  the  plaintiff  and 
affidavit  of  service,  tho  plaintiff  appearing  to  bo  entitled  to  such  account 
upon  the  admissions  of  fact  in  the  answer.  These  admissions  were — (1)  a 
joint  adventure  between  the  plaintiff  and  defendant  for  rebuilding  and 
selling  a  house  in  Mayfair;   (2)  tho  payment  by  the  plaintiff*  to  the 

♦  2  Ch.  D.,  608  ;  24  W.  R.,  292,  949. 

t  Supreme  Court  of  Judicature  Act,  1875,  s.  21 ;  Cruikahank  v.  J%« 
Floating  Swimming  Jtaths  Company,  1  C.  P.  D.,  260 ;  45  L.  J.  (C.  P.), 
684  ;  34  L.  T.,  733  ;  24  W.  R.,  644 ;  2  Charley's  Cases  (Court),  123. 

X  The  report  in  writing  of  the  District  Registrar,  as  to  tho  result  of 
tho  accounts  and  inquiries,  may,  by  that  eoactment,  be  acted  upon  by 
tho  Court  as  it  thinks  fit. 

i  Irlam  v.  Irlam,  2  Ch  D.,  608  ;  24  W.  R.,  292,  949. 

II    TFalker  v.  RobinaoHy  24  W.  R.,  427  ;  34  L.  T.,  223. 

38 


594        SUFREME  OOUBT  OF  JXJDICATUBB  ACT,   1875. 

Ord.  IKiii  defendant  of  moneys  under  it ;  and  (3)  the  defendant  had  not  aoooimted 
■'■""»    '      lor  those  moneys  to  the  pUuntiff.* 

In  Sunuey  v.  Reade^f  which  was  an  action  hy  the  trustees  of  a  w31 
against  their  agent  for  an  accomit  and  the  delivery  up  of  tmst  deeds^ 
vpon  the  defendant's  admission,  in  his  answer  to  the  plaintifTs  Billt 
that  he  was  their  agent  and  Hablo  to  account,  and  that  certain  tmat 
deeds  were  in  his  possession.  Bacon,  V.C.  on  motion  under  this  Ordflr 
and  Order  XL.,  Rule  11,  before  the  hearing,  made  an  order  for  an  aooount 
and  for  the  delivery  up  of  the  tmst  deeds. 

An  order  for  the  usual  '<  inquiries  **  as  to  parties  interested  will  be 
made  under  Order  XL.,  Rule  1 1  ,in  a  partition  a<^on  where  the  statement 
of  defence  admits  the  plaintiff's  title  as  shewn  by  the  statement  of  daim.^ 

Before  making  an  order  at  chambers  under  the  present  Order  for  an 
account  of  a  marginal  surplus  in  the  hands  of  the  defendants  mpon  a 
contract  for  sale,  which  surplus  the  plaintiff  claims  under  an  aUeged 
agreement  by  the  defendants  to  pay  it  to  him,  but  the  agreement  is  not 
admitted  by  the  defendant,  it  is  necessary  that  a  primA  facie  le^  or 
equitable  case  should  be  made  out  by  the  plaintiff  to  the  satisfiu!tion  of 
the  Judge.} 

An  application  under  this  Order  and  Order  XL.,  Rule  11,  before  the 
hearing,  for  an  account  of  what  was  due  to  the  defendant  on  a  counter- 
claim on  which  the  plaintiff  had  joined  issue  generally,  on  the  ground 
that  the  plaintiff  had,  by  not  dealing  specifically  with  the  allegations  of 
fact  in  the  counterclaim,  pursuant  to  Order  XIX.,  Rule  10,  admitted 
them,  was  refused  by  Vice-Chancellor  Hall.  No  order  could  be  made  on 
the  counterclaim,  in  the  opinion  of  his  lordship,  until  the  hearing,  when 
the  plaintiff^s  claim  and  the  defendant's  counterclaim  would  be  dealt 
with  together.  II 

ORDER  XXiOV. 

QUESTIONS     OF     LAW. 

Rule  I. 

Tho  parties  may,  after  the  writ  of  summons  has  been 
issued^  concur  in  stating  the  questions  of  law  arising  in 
the  action  in  the  form  of  a  special  case  for  the  opinion  of 
the  Court.  Every  such  special  case  shall  be  divided  into 
paragraphs  numbered  consecutively,  and  shall  concisely 
state  such  facts  and  documents  as  may  be  necessary  to 
enable  the  Court  to  decide  the  questions  raised  thereby. 

•  Turquand  v.  WxUon,  1  Ch.  D.,  85  ;  46  L.  J.  (Ch.),  104  ;  24  W.  R., 
66;  1  Charley's  Cases  (Court),  124.  Tho  order  for  an  account  in  tiiis 
case  might  have  been  made  under  Order  XL.,  Rule  11,  tho  plaintiflf  being 
entitled  to  it  on  the  admissions  of  fact  in  tho  pleadings. 

t  1  Ch.  D.,  643 ;  46  L.  J.  (Ch.),  489  ;  33  L.  T.,  803 ;  24  W.  R.,  246. 

I  Gilbert  t.  Smith,  2  Ch.  D.,  686 ;  46  L.  J.  (Ch.),  614  ;  36  L.  T.,  43  ; 
24  W.  R.,  668.  The  present  Rule  is  clearly  as  applicable  to  this  case  as 
Order  XL.,  Rule  11,  thouj^h  not  stated  to  be  so. 

Ji  Sickles  V.  Horrie,  2  Charley's  Cases  (Chambers),  63.    Per  Archi- 
d,  J.  II  Jiol/e  V.  Maelaren,  3  Ch.  D.,  106  ;  24  W.  B.,  816. 
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Fpon  the  argument  of  sucli  case  the  Court  and  the  parties  Or^^UZlf , 

shall  be  at  liberty  to  refer  to  the  whole  contents  of  such  

documents,  and  the  Court  shall  be  at  liberty  to  draw  from 
the  facts  and  documents  stated  in  any  such  special  case 
any  inference,  whether  of  fact  or  law,  which  might  have 
been  drawn  therefrom  if  proved  at  a  tri^. 

The  Rule  is  founded,  partly  on  the  Common  Law  Procedure  Act,  1852, 
88.  46,  47,  and  48 ;  partly  on  Sir  George  Turner's  Act,  13  and  14  Vict, 
c.  36 ;  and  partly  on  the  Reg.  Gen.  Hil  T.,  1862. 

Special  cases  on  points  of  law  were  first  allowed  to  be  stated  at  Common 
Law  by  the  3  and  4  Wm.  IV.  c.  42,  s.  25 ;  but  only  "  after  issue  joined ;"  the 
46th  section  of  the  Common  Law  Procedure  Act,  1852,  was,  as  stated  by  Mr. 
Archbold,*  "an  improvement  upon  this;*'  "for,"  he  adds,  "now  the 
parties  may  have  the  special  case  without  pleadingt^  thereby  saving  the 
expense  to  them,  as  well  as  any  risk  of  being  defeated  by  their  not  pro- 
perly raising  the  question  of  law  to  be  decided." 

By  8.  46  of  the  Common  Law  Procedure  Act,  1862,  it  is  enacted  that 
"  the  parties  may,  after  writ  issued,  and  before  judgment,  by  consent  and 
order  of  a  Judge,  state  any  question  or  questions  of  law  in  a  special  case 
for  the  opinion  of  the  Court,  without  any  pleadings."  The  present  Rule 
follows  this  enactment  in  requiring  that  before  a  special  case  under  the  Rule 
is  stated,  an  action  must  have  been  commenced,  but  no  order  is  necessary. 

It  is  provided  by  the  Reg.  Gen.  Hil  T.,  1862,  that  "  every  special  case 
set  down  in  any  of  the  Superior  Courts  of  Common  Law  shall  be  divided 
into  paragraphs,  which,  as  nearly  as  may  be,  shall  be  confined  to  a  distinct 
portion  of  the  subject,  and  every  paragraph  shall  be  numbered  consecu- 
tively." The  present  Rule  re-enacts  the  provisions  of  that  Rule :  with  the 
omission  of  the  words  in  italics,  which,  how^ever,  it  would  be  as  well  for 
the  draughtsman  to  pay  heed  to.  By  Order  XIX., Rule  i, supra,  it  is  provided 
that "  every  pleading  shall  contain,  as  concisely  as  may  bo,  a  statement  of 
the  material  facts,  such  statement  being  divided  into  paragraphs,  numbered 
consecutively,  and  each  paragraph  containing^  as  nearly  as  may  be,  a  separate 
allegation.** 

The  rest  of  the  present  Rule  is  copied,  almost  verbatim,  from  Sir 
George  Turner's  Act  (13  and  14  Vict.  c.  36),  s.  1.  That  Act  enabled,  how- 
ever, parties  interested  in  questions  cognizable  in  the  Court  of  Chancery 
to  concur  in  stating  a  special  case  for  the  opinion  of  that  Court  without 
filing  any  Bill.  The  special  case  was  to  bo  filed,  nevertheless,  "  in  the 
same  manner  as  Bills  are  filed,"  and  defendants  might  appear  to  it  "  in  the 
same  manner  as  defendants  appear  to  Bills."t 

In  Lysaght  v.  Edwards,X  which  was  an  action  in  the  Chancery  Division 
for  specific  performance  of  an  agreement  to  sell  certain  freeholds  and 
copyholds,  and  in  Dixon  v.  Lowe,^  which  was  an  action  in  the  samo 
Division  for  administration  of  an  estate,  the  parties  concurred  in  stating 
a  special  case  imder  the  present  Rule. 

♦  Archbold's  Practice,  Part  III.,  chap.  II.,  p.  899. 

t  13  and  14  Vict.  c.  36.  s.  10.  Proceedings  in  error  on  a  special  case 
are  abolished  by  Order  LVIII.,  Rule  1 ,  infra.  For  the  new  mode  of  appeal, 
see  Rule  2  of  that  Order. 

X  2  Ch.  D.,  499  ;   45  L.  J.  (Ch.),  554  ;  34  L.  T.,  787  ;  24  W.  R.,  778. 

}  35  L.  T.,  548. 
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Bnl»«.  Eule  2. 

If  it  appear  to  the  Court  or  a  Judge,  either  from  the 
statement  of  claim  or  defence  or  reply  or  otherwise,  that 
there  is  in  any  action  a  question  of  law,  which  it  would  be 
convenient  to  have  decided  before  any  evidence  is  given  or 
any  question  or  issue  of  fact  is  tried,*  or  before  any  reference 
is  made  to  a  Beferee  or  an  Arbitrator,  the  Court  or  Judge 
may  make  an  order  accordingly,  and  may  direct  such  ques- 
tion of  law  to  be  raised  for  the  opinion  of  the  Court,  either 
by  special  case  or  in  such  other  manner  as  the  Court  or  Judge 
may  deem  expedient,  and  all  such  further  proceedings  as 
the  decision  of  such  question  of  law  may  render  unnecessary 
may  thereupon  be  stayed. 

This  Rule  is  a  ro-onactment  of  Rule  24  of  the  Principal  Act. 

The  form  of  application  under  this  Rule  to  the  Judge  at  chambers  is 
by  summons  to  tho  opposite  party  to  show  cause  why  the  facts  of  the  case 
.-should  not  bo  stated  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court.f 

The  application  should  be  supported  by  an  affidavit  of  facts,  in  which 
the  party  applying  should  swear  that  theH  are  fw  facts  in  dispute.  It  is 
'  competent  for  the  Master  or  Judge  at  chambers  to  take  all  tho  facts  of 
the  case  into  consideration,  whether  stated  upon  the  pleading^  or  not. 
It  is  too  narrow  a  construction  of  the  present  Rule  to  limit  it  to  some- 
thing which  appears  upon  the  pleadings.^  Tho  words  of  the  Rule  are — 
**  If  it  appear  either  from  the  statement  of  claim  or  defence  or  reply,  or 
.  otherwise." 

Under  the  present  Rule,  only  such  questions  of  law  can  be  raised  for 
the  decision  of  the  Court  or  a  Judge  as  must  necessarily  arise  in  the  action. 
The  Court  or  Judge  has  no  jurisdiction  (even  by  consent)  to  make  an 
order  under  this  Rule  on  a  hypothetical  special  case  based  on  assumed 
facts,  which  are  not  to  be  finally  binding  upon  the  parties. § 

Where  tho  legal  liability  depends  upon  disputed  facts,  the  action  most 
go  to  a  jurj'.    The  present  Rule  docs  not  apply.|| 

In  The  Metropolitan  Board  of  Worlcs  v.  The  Ketc  Hirer  Company,%  the 
Court  of  Appeal,  affirming,  on  interlocutory  appeal,  the  decision  of  the 

♦  Acted  on,  by  analogy,  at  the  trial  also.  Fooley  v.  Driver,  5  Ch.  D.,  460. 
Per  Jossel,  M.R. 

+  Coc'h  Practice  of  the  Judges*  Chambers,  105. 

t  Per  Cockbum,  C.  J.,  in  The  Metropolitan  Board  of  Jf'orks  v.  The  New 
River  Company,  2  Q.  B.  D.,  67;  36  L.  J.  (Q.  B.),  183;  35  L.  T.,  689; 
25  \V.  R.,  175. 

^-  The  Jtepublir  of  Bolivia  v.  The  National  Bolivian  Navigation  Coinpany, 
24  W.  R.,  361  ;  UN.  C,  39.     Per  Jessel,  M.K. 

]|  Per  Lush,  J.,  1  Charley's  Cases  (Chxmibers),  117 ;  Coe's  Practice,  106. 

*I  2Q.  B.  D.,G7;  36  L.J.  (Q.B.),163;  35  L.  T,  689;  25  W.R.,  176. 
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Queen*  8  Bench  Division,*  decided  that  a  Judg^  at  chambers  has  power  to  awi  \ 

make  an  order  under  this  Rule  at  the  instance  of  the  plaintiff,  after  the       Bvle  8. 

defendant's  appearance,  and  before  delivery  by  the  plaintiff  of  a  state- 

ment  of  claim. 

*' Proceedings  may  thereupon  be  stayed."  SeeJDixonY.Zotce.f  JnJenney 
V.  Bellf  X  the  defendant,  who  was  the  trustee  of  a  composition  deed  registered 
imder  the  Bankruptcy  Act,  1861 ,  moved,  under  the  present  Rule,  for  a  stay 
of  proceeding^  in  an  action  against  him  in  the  Qiancery  Division  by  a 
creditor,  who  had  signed  the  composition  deed,  but  who,  nevertheless, 
claimed  in  that  Division  an  account  of  the  balance  due  to  her,  and  that 
the  defendant  might  be  directed  to  raise  the  amount  out  of  the  debtor's 
property.  The  ground  of  the  motion  was  that  the  composition  deed 
(as  appeared  from  the  statement  of  defence)  was  a  complete  answer  in 
law  to  the  plaintiff's  claim  in  the  Chancery  Division,  the  defendant, 
under  s.  197  of  the  Bankruptcy  Act,  1861,  being  **  subject,  in  all  matters 
in  relation  to  the  estate  of  the  debtor,  to  the  junsdiction  of  the  Court  of 
Bankruptcy."  Malins,  Y.C,  however,  refused  the  motion,  on  the  ground 
(1)  that  the  deed  was  invalid  in  bankruptcy,  as  it  contained  provisions  / 

not  in  accordance  with  s.  192  of  the  BauJoiiptcy  Act,  1861,  and,  con- 
sequently, was  not  within  s.  197  of  that  Act ;  }  and  ^2)  that,  independently 
of  this,  the  Cliancery  Division  had  concurrent  jurisdiction  over  the  subject 
matter  of  the  action  with  the  Court  of  Bankruptcy.! 


Bute  3. 

Every  special  case  shall  be  printed  by  the  plaintiff, 
and  signed  by  the  several  parties  or  their  solicitors^  and 
shall  be  filed  by  the  plaintiff.  Printed  copies  for  the  nso 
of  the  Judges  shall  be  delivered  by  the  plaintiff. 

By  the  Rules  of  the  Supreme  Court  (Costs),  Order  IV.,  infra,  it 
is  provided,  that  the  present  Rule  "  shall  apply  to  a  special  case  pursuant 
to  the  Act  of  13  and  14  Vict.  c.  36." 

The  signature  of  Counsel  to  a  special  case  is  no  longer  necessary, 
notwithstanding  s.  10  of  the  13  &  14  Vict,  c  35.  Per  Jessel,  M.R.,  m 
Mare  v.  ITare.^ 

Under  the  lieg.  Gen.  Hil.  T.,  1863,  Rule  16,  the  copies  of  the  special 
case  were  to  be  delivered  at  the  Judges*  chambers**  "  four  clear  days, 
before  the  day  appointed  for  the  argument."     It  is  apprehended  that, 
this  Rule  is  still  in  force.    The  duty  of  delivering  copies,  however,  now 
devolves  solely  upon  the  plaintiff:  under  the  Rule  just  cited  this  duty 
devolved  upon  the  plaintiff  and  the  defendant  jointly,  ft 

•  1  Q.  B.  D.,  727 ;  46  L.  J.  (Q.  B.),  769. 

t  36  L.  T.,  648. 

J  2  Ch.  D.,  647 ;  46  L.  J.  (Ch.),  369 ;  34  L.  T.,  486  ;  24  W.  R.,  560. 

§  Dell  V.  Kinff,  33  L.  J.  (Ex.),  47 ;  9  L.  T.,  976. 

II  Stone  V.  Thomas,  L.  R.,  6  Ch.  D.,  223,  224.  But  see  JEx  parte  JDitUm^ 
1  CTi.  D.,  667 ;  45  L.  J.  (Bank.),  87  ;  34  L.  T.,  109  ;  24  W.  R.,  289. 

^  W.  N.,  1876,  p.  44.      ♦•  HowelU  v.  Wynne,  16  C.  B.  (N.  S.),  11. 

ft  See,  fiirther,  as  to  the  practice  under  the  prefent  Bole,  Coe's  Practice  . 
of  the  Judges'  Chambers,  106, 106. 
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Ord.  XXXIV.,  _    ,    ^ 

Bide  4.  Eule  4. 

1^0  special  case  in  an  action  to  which  a  married  m 
infant,  or  person  of  unsoand  mind  is  a  partj 
be  set  down  for  argument  without  leave  of  the  Coozt 
Judge,  the  application  for  which  must  be  suppotte 
sufficient  evidence  that  the  statements  contained  ia 
special  case,  so  far  as  the  same  affect  the  interest  of 
married  woman,  infant,  or  person  of  unaoond  mai 
true. 

This  Kulc  is  founded  on  sections  11  and  13  of  the  13  and  14  YvL 
The  words,  **  the  application"  do¥m  to  **  true "  are  copied  wriatm 
s.  11.  The  Rule,  however,  differs  from  tho  staiato  in  thiiythi 
leave  may  bo  obtained  by  aummont  at  chambers  :  the  applicatioo  lor 
under  tho  statute  must  have  been  made  in  Court* 

Rule  5. 
Either  party  may  enter  a  special  case  for  argoi 
by  dehvering  to  the  proper  officer  a  memorandum  of  d 
in  the  Form  13  in  Schedule  (B)  hereto,  and  ako  if 
mari'ied  woman,  infant,  or  person  of  unsound  mind  I 
party  to  the  action,  producing  a  copy  of  the  order  gii 
leave  to  enter  the  same  for  argument. 

"For  argument."  "VNTiere  all  parties  ajippcc,  special  cases  wil 
arirurd  before  a  Divisional  Cotirt.     (Order  LVIIa.) 

N.B. — Special  (;ases  may  still  bo  stated  in  arbitrations  nndtt 
Common  Law  Procedure  Act,  1854,  ss.  4  and  5 ;  and  in  int4i>rp]eaida 
ccedings  under  tho  Conmion  Lav.'  Procedure  Act,  1860,  ss.  16  andK 

ORDER  XXXV. 

PROCEEDINGS   IX   DISTRICT   REGISTRIES.! 

Rule  1. 

Where  an  action  proceeds  in  the  District  Registry^  all  preeeeimp, 
sphere  by  these  Rules  it  is  otherwise  provided^  or  the  Court  or  a  Jtid§t 
otherwise  order,  shall  be  taken  in  the  District  Registry,  down  to  emiuit 
the  entry  for  trial  of  the  action  or  issues  therein  ;  or  if  tAeplamtifim 


♦  Sidebottom  v.  Watson,  I  W.  R.,  229. 

t  As  to  tho  subject-matter  of  this  Order,  soo  sections  60  to  66, 
4rive,  of  tho  Principal  Act,  and  the  notes  thereto ;  •.  13  of  thii  Aol 
Orders  IV.,  V.,  XII.,  XIII.,  XIX.,  and  LXI. 
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to  enter  Jinal  judgment  or  to  obtain  an  order  for  an  account  by  reason  of  the  Qrd 

default  of  the  defendant,  then  down  to  and  including  euch  judgment  or  order  ;       Bui*  1. 

and  eueh  judgment  or  order  aelaet  aforesaid  shall  be  entered  in  the  District   — 

Registry  in  the  proper  book,  in  the  same  manner  as  a  like  judgment  or  order  in 

an  action  proceeding  in  London  would  be  entered  in  London,     Where  the  torit  of 

summons  is  issued  out  of  a  Distriet  Registry  and  the  plaintiff  is  entitled  to 

enter  interlocutory  judgment  iinder  Order  XIII.,  Rule  G^or  where  the  action 

proceeds  in  the  District  Registry  and  the  plaintiff  is  entitled  to  enter  interior 

eutory  judgment  under  Order  XXIX.,  Rule  4  or  5,  in  either  ease  such  interlo* 

cutory  judgment,  and,  when  damages  shall  have  been  assessed,  final  judgment 

shall  be  entered  in  the  Distriet  Registry,  unless  the  Court  or  a  Judge  shall  other- 

wise  order.     Wh  ere  an  action  proceeds  in  the  Distriet  Registry,  final  judgment 

shall  be  entered  in  the  District  Registry  unless  the  Judge  at  the  trial  or  the 

Court  or  a  Judge  shall  otherwise  order. 

This  Rule  was  repealed  by  the  12th  of  the  Btiles  of  the  Supremo 
Court,  June,  1876,  now  forming  Kule  la  of  this  Order. 

Rule  la. 

Order  XXXV.,  Rule  1,  of  the  "  Rules  of  the  Supreme 
Court "  is  hereby  annulled,  and  the  following  shall  stand 
in  lieu  thereof : — 

Where  an  action  proceeds  in  the  District  Registry,  all 
proceedings,  except  where  by  any  of  the  Rules  of  the 
Supreme  Court  it  is  otherwise  provided,  or  the  Court  or  a 
Judge  shall  otherwise  order,  shall  be  taken  in  the  District 
Registry,  down  to  and  including  final  judgment,  and  every 
final  judgment,  and  every  order  for  an  account  by  reason 
of  the  default  of  the  defendant  or  by  consent  shall  be 
entered  in  the  District  Registry  in  the  proper  book,  in  the 
same  manner  as  a  like  judgment  or  order  in  an  action  pro- 
ceeding in  London  would  be  entered  in  London. 

Where  the  writ  of  summons  is  issued  out  of  a  District 
Registry  and  the  plaintiff  is  entitled  to  enter  interlocutory 
judgment  under  Order  XIII.,  Rule  6,  or  where  the  action 
proceeds  in  the  District  Registry  and  the  plaintiff  is  entitled 
to  enter  interlocutory  judgment  imder  Order  XXIX.,  Rule 
4  or  5,  in  either  case  such  interlocutory  judgment, and,  when 
damages  shall  have  been  assessed,  final  judgment  shall  be 
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Ord.  XXZV.,  entered  in  the  District  Begistry,  unless  the  Court  or  a  Judge 
■  shall  otherwise  order. 

Whore  an  action  proceeds  in  the  District  Begistry,  final 
judgment  shall  be  entered  in  such  Begistry  unless  the 
Judge  at  the  trial  or  the  Court  or  a  Judge  shall  other- 
wise order. 

Actions  in  the  Queen's  Bench,  Common  Fleas,  and 
Exchequer  Divisions  shall  be  entered  for  trial  with  the 
Associates,  and  not  in  the  District  Begistries. 

This  new  Bole  was  added  by  Rule  12  of  the  Boles  of  the  Supreme 
Court,  June,  1876. 

The  alterations  are :  the  substitution  of  *'  any  of  the  Eules  of  tha 
Supreme  Court"  for  **  those  Hules/'  in  the  first  paragraph ;  the  omissioxi 
in  the  same  paragraph  of  the  words  "  down  to  and  including  the  entry 
for  trial  of  the  action  or  issues  therein,  or,  if  the  plaintiff  is  entitled  to 
enter  final  judgment,  or  to  obtain  an  order  for  an  account  by  reason  of 
the  default  of  the  defendant,  then ;"  the  substitution  of  *'  down  to  and 
including  final  judgment/'  for  "  down  to  and  including  such  judg- 
ment or  order;"  and  the  consequential  amendment  of  substituting  in 
the  same  paragraph  the  words  **  and  every  final  judgment,  and  every 
order  for  an  account  by  reason  of  the  default  of  the  defendant,  or  by 
consent,"  for  *  *  and  such  judgment  or  order  as  last  aforesaid/  *  There  is  no 
alteration  in  the  second  and  third  paragraphs  of  the  Rule.  A  fourth 
paragraph  is  added  at  the  end  of  the  Kule :  **Actions  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions  shall  be  entered  for  trial  with 
the  Associates,  and  not  in  the  District  Registries."  As  to  the  Associates, 
see  Order  XXXVI.,  Rule  23,  infra. 

By  Order  XIX.,  Rule  29,  tupra,  "  where  an  action  proceeds  in  a  Dis- 
trict Registry,  all  pleadings  and  other  docimients  required  to  be  filed 
shall  be  filed  in  the  District  Registry."   (See  the  note  to  that  Rule,  supra,) 

The  concluding  words  of  the  first  paragraph  of  the  present  Rule,  '*ana 
every  final  judgment  and  every  order  for  an  account  by  reason  of  the  de- 
fault of  the  defendant  or  by  consent  shall  be  entered  in  the  District  Registry 
in  the  proper  book  in  the  same  manner  as  a  like  judgment  or  order  in  an 
actionprocoeding  in  London  would  be  entered  in  London,"  are  framed  upon 
the  authority  of  the  legislature  as  expressed  in  s.  64  of  the  Principal  Act, 
iupra  I — "  Such  proceedings  may  be  recorded  in  the  District  Registry  in 
such  manner  as  may  be  prescribed  by  Rules  of  Courts  S.  64  also  declares 
that  "  all  such  other  proceedings  in  any  such  action  as  may  be  prescribed  by 
Rules  of  Court  shall  be  taken  and  may  be  recorded  in  the  same  Distri<i 
Registry."  The  second  and  third  paragraphs  of  this  Rule  are  framed  witk 
a  view  to  carrying  out  this  authority. 

*'  Interlocutory  judgment,"  ».«.,  judgment  subject  to  the  finding  of  ft  JQiJ 
under  a  writ  of  inquiry  as  to  the  quantum  of  damages ;  Order  XIII.,  Ru& 
6|  supra^  gives  power  to  enter  such  a  judgment  in  default  of  appear- 
ance. Order  XXIX.,  Rules  4  and  5,  supra,  give  power  to  enter  such  & 
judgment  in  default  of  pleading.  S.  64  of  the  Principal  Act  might  haTa 
been  held  not  to  include  a  case  of  interlocutory  judgment,  but  a  case  ofi 
final  judgment  only.    Hence  this  enactment. 
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A  short  recapitulation  of  the  practice  as  to  issuing  writs  out  of  and   Qrd. 1 

appearing  in  District  Registries  may  here  be  useful : —  Bole  lA, 

The  plaintiflf,  wherever   resident,  may  issue  a  writ  of  summons  out 

of  a  District  Registry  in  any  action  other  than  a  Probate  action* — even  in 
an  action  under  the  Summary  Procedure  on  Bills  of  Exchange  Act,  1856 
(18  and  19  Vict.  c.  67\  although  Order  II.,  Rule  6,  says  that  "  the  pro- 
cedure "  under  that  Act,  prescribed  when  District  Registries  were  un- 
known, **  shall  continue  to  be  used."t 

Minute  directions  as  to  the  addreisses,  which  must  be  indorsed  on  a 
writ  issued  out  of  a  District  Registry,  will  be  found  in  Order  IV .,  Rule 
3a,  supra. 

Where  the  defendant  neither  resides  nor  carries  on  business  within  the 
district,  the  plaintiff  must  indorse  on  his  writ  a  notice  that  the  defendant 
may  appear  in  the  District  R^stry  ok  in  London  at  his  option4  This 
indorsement,  however,  is  unnecessary  where  the  action  is  brought  under 
the  Bills  of  Exchange  Act.  The  form  of  indorsements  given  in  the 
Schedule  (A)  to  the  Bills  of  Exchange  Act  must  then  be  copied, 
with  this  qualification,  that  notice  should  be  given  to  the  defendant 
that  he  must  apply  at  the  office  of  the  District  Registrar  instead 
of  at  the  Judge's  chambers,  for  leave  to  appear.  As  the  defendant 
cannot  appear  at  all  without  leave,  it  would  be  idle  to  tell  him 
that,  if  leave  be  given  him,  he  may  appear  in  the  District  Registry 
or  in  London.  § 

If  the  defendant  resides,  or  carries  on  business  within  the  district,  the 
plaintiff  must  indorse  on  his  writ  a  notice  to  the  defendant  to  appear  in 
the  District  Registry.  || 

If  a  sole  defendant,  or  all  the  defendants,  or  all  the  defendants  who 
appear,  appear  in  the  District  Registry,  either  in  the  exercise  of  the 
optionIT  already  mentioned,  or  because  it  is  imperative,**  the  action  is  to 
proceed  in  the  District  Registry ,tt  subject,  nevertheless,  to  the  power  of 
removal  to  London  given  to  the  defendant  by  the  present  Order.^ 

And  here  it  may  be  useful  to  note  that,  when  an  action  is  commenced 
and  proceeds  in  a  District  Registry,  all  fees  and  allowances,  and  rules, 
and  directions  relating  to  costs,  which  would  have  been  applicable  if  the 
action  had  been  commenced  and  had  proceeded  in  London,  shall  apply  to 
the  proceedings  in  the  District  Registry.  §§  (See,  further,  as  to  costs,  Rule 
3  of  this  Order,  infra,) 

If  the  defendant,  or  any  defendant,  in  the  exercise  of  his  option||||  ap- 
pears in  London,  the  action  is  to  proceed  in  London.f  IT  In  that  event,  the 

•  Order  V.,  Rule  1,  supra. 

t  Offer  V.  Bradnum,  1  C.  P.  D.,  334  ;  46  L.  J.  (C.P.),  273;  34L.T., 
678 ;  24  W.  R.,  404  ;  1  Charley's  Cases  (Court),  132,  where  the  form  of 
the  writ  will  be  found. 

Order  Y.,  Rule  2 ;  Order  XII.,  Rule  3,  supra, 
Oger  v.  Bradnunty  ubi  supra, 

I)  Order  V.,  Rule  3,  supra. 

H  Order  XII.,  Rule  3,  supra. 

♦•  Order  XII.,  Rule  2,  supra, 

ft  Order  XII.,  Rule  4,  supra. 

XX  Rules  11,  12,  and  13,  infra, 

§§  Rules  of  the  Supreme  Court  (CofltB),  Special  Allowances  and  Qenenl 
Provisions,  §  34. 

Ug  Order  All.,  Rule  3,  supra,  n  Order  XII.»  Rule  6,  supra. 


i 


Old. 

Bole  Im. 


602         SX7PREME   COURT  OF  JUDICATURE  ACT,   1875. 

defendant  is,  on  the  same  day  on  which  he  appoan,  to  give  notioe  in 
-writing  of  his  appearance  in  London  to  the  plaintiff's  solicitor.  The 
notice  may  cither  be  sent  by  post  to  or  served  at  the  plaintiff's  addren  for 
service  within  the  district  of  the  District  Registry.* 

Where  a  defendant,  who  was  entitled  to  the  optionf  already  mentioned, 
£ul8  to  appear  anywhere,  the  plaintiff  mnst  not  sign  judgment  for  want 
of  appearance  against  him  '*  until  such  time  as  a  lettOT  posted  in  London 
the  previous  evening,  in  due  time  for  delivery  to  him  on  the  fcdlowing 
morning,  ought  to  have  reached  him."t 

An  administration  action  which  hadbeen  commenced  in  the  Bradfiard 
District  Registry,  was  set  down  for  trial  before  Hall,  V.C,  to  whom  it 
had  been  assigned.  Counsel  for  the  plaintiff  submitted  the  question 
whether,  having  regard  to  the  new  Rule  la,  the  action  ou^ht  not  to  be  hemrd 
at  Bradford  (!)  The  Yice-Chancellor  replied  that,  notwithstanding  the 
new  Rule,  the  action  had  been  properly  set  down  before  him."} 

Although  the  Court  has  power  to  direct  accounts  and  inquiries  to  be 
taken  and  made  in  a  District  Rogistry,||  and  has  also  power  to  appoint  a 
receiver,ir  it  has  no  power  to  direct  the  receiver  to  pass  Am  aooomits 
through  the  District  Registry.** 

In  an  action  removed  to  London,  the  Court  will  not  direct  accounts  and 
inquiries  to  bo  taken  and  made  in  the  District  Registry  if  it  would  involTe 
needless  expense,  ff 

The  offices  of  each  District  Registry  are  open  on  every  day,  and  at 
every  hour  in  the  year  on  which  the  offices  of  the  Registrar  of  the  local 
County  Court  are  open.  JJ 

Eule2. 

Subject  to  the  foregoing  Bules^  where  an  action  prooeedB 
in  the  District  Kegistry  the  judgment  and  all  such  orders 
therein  as  require  to  be  entered,  except  orders  made  by 
the  District  Registrar  under  the  authority  and  jurisdic- 
tion Tested  in  him  under  these  Kules,  shall  be  entered  in 
London,  and  an  office  copy  of  every  judgment  and  order  so 
entered  shall  be  transmitted  to  the  District  Begistry  to  be 
filed  with  the  proceedings  in  the  action. 

The  word  *'  Rules  *'  in  the  present  Rule  referred  to  the  original  Rule  1 
of  this  Order  (defining  the  meaning  of  the   word  *' district")    which 


♦  Order  XII.,  Rule  6a,  supra. 
t  Order  XII.,  Rule  3,  supra. 
%  Order  XIII. ,  Rule  6a,  supra. 

§  In  Me  Smith,  Hutchinson  v.   Ward,  36  L.  T.,  178  ;  26  W.  B.,  462; 
W.  N.,  1877,  p.  67. 
n  Section  66  of  the  Principal  Act,  supra. 
%  Section  25,  subs.  (8),  of  the  Principal  Act,  ttipra. 
••  Walker  v.  Mobineon,  34  L.  T.,  229 ;  24  W.  R.,  427. 
ttiWrf. 
Xt  Order  LXI.y  Rule  4a  (Rules  of  the  Supremo  Court,  Deoember,  1876). 
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was  struck  out  in  Committee  in  the  House  of  Commons,  and  the  original  Oid. 

Rule  2,  which  now  forms  [the  repealed]  Rule  1  of  this  Order.    The  word       Bole  S 

"  Rules  "  should  have  been  altered  to  the  singular  number,  "  Rule."  

"The  authority  vested  in  him."    See  Rule  4  of  this  Order,  infra. 
After  judgment  has  been   entered   in   London   under  this  Rule,  an 
application  for  the  names  of  the  parties  who  are  co-jMurtners  in  the  defen- 
dants* firm  must  be  made  in  London  to  the  Judge  at  chambers,  and  not 
to  the  District  Registrar."* 

Rule  3. 
Where  an  action  proceeds  in  the  District  Kegistry  all 
writs  of  execution  for  enforcing  any  judgment  or  order 
therein  shall  issue  from  the  District  Registry,  unless  the 
Court  or  a  Judge  shall  otherwise  direct.  Where  final 
judgment  is  entered  in  the  District  Registry  costs  shall  be 
taxed  in  such  Registry,  unless  the  Court  or  a  Judge  shall 
otherwise  order. 

'*  It  is  only  in  the  simple  case  where  the  District  Registrar  has  the  power 
of  entering  final  judgment,  e.g,,  in  the  case  of  de&ult  being  made  by  the 
defendant,  that  the  costs  can  be  taxed  by  the  District  Registrar."  Per 
Hall,  V.C.,  in  Irlam  v.  Irlam.f  (This  dictum  was  uttered  after  Rule  la 
of  this  Order,  supra ^  had  been  issued.) 

Whore,  in  an  action  commenced  in  a  District  Registry,  an  administration 
decree  made  by  Hall,  Y.C,  directed  accounts  and  inquiries  to  be  taken 
and  made  in  the  District  Registry',  and  ordered  that,  upon  the  result 
being  reported,  the  action  ^ould  be  heard  in  London  upon  further 
consideration,  Hall,  Y.C,  on  the  case  coming  on  for  further  considera- 
tion, upon  the  District  Registrar's  report,  refused  to  allow  the  costs  of 
the  action  to  be  taxed  by  the  District  Registrar.^ 

RuhA:. 
Where  an  action  proceeds  in  a  District  Registry  the 
District  Registrar  may  exercise  all  such  authority  and 
jurisdiction  in  respect  of  the  action  as  may  be  exercised 
by  a  Judge  at  chambers^  except  such  as  by  these  Rules  a 
Master  of  the  Queen's  Bench,  Common  Pleas,  or  Ex- 
chequer Divisions  is  precluded  from  exercising. 

The  view  of  many  eminent  lawyers}  that  the  duties  of  District  Registrars 
should  be  purely  ministerial  has,  it  will  be  seen  by  this  Rule,  not  been 

♦  Zi/neh  V.  The  Over  seal  Coal  Company  ^  \  Charley's  Cases  (Chambers), 
^9.    Per  Huddleston,  B. 

t  2  Ch.  D.,  608  ;  24  W.  R.,  292,  949. 

±  Irlmn  v.  Jrkm,  2  Ch.  D.,  608 ;  24  W.  R.,  292,  949. 

9  See  the  note  to  b.  60  of  the  Principal  Act,  tupra. 
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Old.  ZZZV.,  oanied  out.    See,  as  to  the  nurisdiction  of  the  Masters  of  the  Queen's 
Bvlid  4.       Bench,  Common  Picas,  and  J^chequer  Divisions,  the  Judges'  Ghamben 

(Despatch  of  Business)  Act^  80  and   81  Vict  c  68 ;   the  Reg.  Gen., 

Mich.  T.,  1867,  made  under  the  authority  of  that  Act ;  and  Order  LIV., 
Bule  2  and  2a,  infra. 

There  is  no  limitation  to  the  jurisdiction  of  the  Chief  Clerks  at  Chanccory 
chambers  similar  to  that  of  the  Masters ;  they  can  exerdse  all  the  jum- 
diction  of  their  Judges  at  chambers.  This  jurisdiction  is  very  extensiTe. 
See  the  15  and  16  Vict.  c.  80;  18  and  19  Vict.  c.  134,  and  Order 
XXXY.  of  the  Consolidated  Orders  of  the  Court  of  Chancciy. 

The  present  Rule  is  explanatory  of  s.  62  of  the  Principal  Act : — "  All 
District  Registrars  shall  have  power  to  administer  oaths,  and  perform  such 
other  duties  in  respect  of  any  proceedings  pending  as  may  be  assigned  to 
them  by  EuUt  of  Court" 

In  addition  to  the  powers  oonferred  upon  him  by  this  Rule,  a  Dis- 
trict Registrar  may,  by  section  22  of  the  Appellate  Jurisdiction  Act, 
1876,  from  time  to  time  appoint  a  deputy,  but  in  each  case  with  the 
approval  of  the  Lord  Chancellor,  and  subject  to  such  regulations  as  his 
loraship  may  from  time  to  time  make.  The  appointment  is  in  no  case  to 
be  maao  for  a  period  exceeding  three  months.  The  deputy  is  clothed, 
during  his  term  of  office,  with  ti^e  same  authority  as  the  District  Registrar. 

A  District  Registrar  has  no  power  to  issue  a  judgment  summons.  Per 
Quain,  J.,  at  chambers.* 

A  District  Registrar  has  no  power  to  make  a  decree  for  administration 
on  an  administration  summons,  or  to  direct  accounts  and  inquiries  to  be 
taken  and  made.    Per  Hall,  V.C.,  mlrlam  v.  Irlam.f 

Hall,  V.C.,  in  a  recent  case,}  remarked  that  he  had  lately  observed 
that  District  Registrars  had  been  in  the  habit  of  making  orders  on  their 
own  responsibility,  appointing  receivers,  and  directing  banking  accounts 
to  bo  opened,  and  money  to  be  paid  in  to  such  accounts.  He  desired  it, 
however,  to  be  known,  that  these  proceedings  were  highly  irregular,  and 
that  in  any  case  which  might  come  before  hiin,  ho  would  hold  such  orders 
to  be  void.  All  moneys  paid  in  to  any  account  in  pursuance  of  an  order 
of  a  District  Registrar  were  so  paid  at  the  personal  risk  of  everybody  con- 
cerned in  the  transaction,  including  the  District  Registrar  himself.  Not 
only  have  District  Registrars  no  power  to  order  accounts  to  be  taken,} 
but  if  the  Judge  directs  that  accounts  shall  bo  taken  in  an  action  com- 
menced in  a  District  Registry,  the  District  Registrar  is  not  to  take  the 
account,  unless  the  judgment  specially  directs  him  to  do  so. 

Unless  under  special  circumstances,  the  Court  will  not  make  an  order 
in  an  administration  action  commenced  in  a  District  Registry  that  the 
sale  of  the  testator's  real  estate  shall  be  conducted  in  the  District  Registry. 
It  1b  a  matter  of  general  convenience  that  the  Judge  should  be  accessible 
in  reference  to  settling  conditions  and  other  points  which  frequently  arise 
in  carrying  out  a  sale.    Per  Hall,  Y.C,  in  McDonald  v.  Foster.  || 

•  1  Charley's  Cases  (Chambers),  118. 

t  2  Ch.  D.,  608 ;  24  W.  R.,  292,  949. 

X  In  Re  Smith,  Hutehimon  v.  Ward,  36  L.  T.,  178 :  26  W.  R.,  452 ; 
W.  N.,  1877,  p.  67. 

§  Irlam  v.  Irlam,  2  Ch.  D.,  608 ;  24  W.  R.,  292,  949. 

II  W.  N.,  1877,  p.  121 ;  12  N.  C,  105.  Aflaimed  on  appeal,  25  W.  B., 
687;  12  N.  C,  122;  butonlyasbeingamatterpurely  within  the  Judge's 
discretion. 
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Bule  5.  ^•^ 

Every  application  to  a  District  Begistrar  shall  be  made 
in  the  same  manner  in  which  applications  at  chambers 
are  directed  to  be  made  by  these  Kules. 

This  Rule  refers  to  Order  LIV.,  Rtile  1,  infra : — "  Every  applioation  at 
chambers,  authorised  by  these  Rolea,  shaU  be  made  in  a  summary  way  by 


summofu,** 


Rule  6. 

If  any  matter  appears  to  the  District  Registrar  proper 
for  the  decisLon  of  a  Jndge,  the  Eegistrar  may  refer  the 
same  to  a  Judge,  and  the  Judge  may  either  dispose  of  the 
matter  or  refer  the  same  back  to  the  Begistrar,  with  such 
directions  as  he  may  think  fit. 

This  Rule  reappears  as  Order  LIV.,  Rule  3,  tit/ra,  "with  the  substitatioii 
of  "  Master"  for  **  District  Registrar."  The  Rule  is  taken  from  Reg.  Gen., 
Mich.  T.,  1867,  where  the  Rule  applies  to  the  Master. 

To  enable  a  District  Registrar  to  refer  any  matter  to  a  Judge,  a  sum- 
mons must  previously  have  been  issued  to  the  other  side  to  appear  before 
the  District  Registrar.    Per  Quain,  J.,  at  chambers.* 

Rule  7. 

Any  person  affected  by  any  order  or  decision  of  a 
District  Registrar  may  appeal  to  a  Judge.  Such  appeal 
may  be  made  notwithstanding  that  the  order  or  decision 
was  in  respect  of  a  proceeding  or  matter  as  to  which  the 
District  Registrar  had  jurisdiction  only  by  consent.  Such 
appeal  shall  be  by  summons  within  four  days  after  the 
decision  complained  of,  or  such  further  time  as  may  be 
allowed  by  a  Judge  or  the  Registrar. 

This  Rule  reappears  as  Order  LIV.,  Rule  4,  infra,  with  the  substitution 
of  "  Master  "  for  **  District  Registrar." 

The  Rule  is  taken  from  Reg.  Gen.,  Mich.  T.,  1867,  where  it  applies  to 
to  the  l^lastcr. 

Apparently  by  an  oversight,  there  is  no  appeal  from  a  Master  in  matters 
over  which  he  has  jurisdiction  only  by  consent.  Per  Quain,  J.,  at 
chambers,  t 


•  1  Charley's  Cases  (Chambers),  118.  f  Ibid.,  119. 
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Ofi. 


•f 


Bute  8. 
An  appeal  from  a  District  Begistrar  shall  be  no  stay 
of  proceedings  unless  so  ordered  by  a  Judge  or  the 

Begistrar. 

The  Bole  reappears  as  Order  LIV.,  Bole  6,  infra  ^  with  the  suhttitatioQ 
of  "Master's  decision"  for  «« District  Begistrar/'  and  « Master"  for 
"Begistrar." 

It  is  taken  from  Beg.  Gen.,  Mich.  T.,  1867>  where  it  applies  to  an 
appeal  from,  the  Master's  decision. 

Bute  9. 
Every  District  Begistrar  and  other  officer  of  a  District 
Begistry  shall  be  subject  to  the  orders  and  direc- 
tions of  the  Court  or  a  Judge  as  fully  as  any  other  officer 
of  the  Court,  and  every  proceeding  in  a  District  Begistry 
shall  be  subject  to  the  control  of  the  Court  or  a  Judge,  as 
fully  as  a  like  proceeding  in  London. 

See  as  to  the  position  of  existing  officers  of  the  Superior  Courts,  s.  77 
of  tho  Principal  Act,  supra;  as  to  that  of  future  officers,  s.  84  of  the  same 
Act. 

Bute  10. 

Every  reference  to  a  Judge  by  or  appeal  to  a  Judge 
from  a  District  Begistrar  in  any  action  in  the  Chancery 
Division  shall  be  to  the  Judge  to  whom  the  action  is 
assigned. 

This  Rule  follows  the  practice  of  the  Court  of  Chancery.  The 
practice  in  the  Courts  of  Common  Law  is  regulated  by  the  Statute  1 
and  2  Vict.  c.  46,  which  enables  a  Judge  of  any  one  of  the  three  Common 
Law  Courts  to  transact  out  of  Court  any  business  relating  to  any  other  of 
the  Common  Law  Courts  in  the  same  manner  as  if  he  had  been  a  Judge 
of  tho  Court  to  which  the  business  belonged,  and  this,  although  such 
Courts  might  have  no  common  jurisdiction  therein. 

Bute  11. 

In  any  action  which  would,  under  the  foregoing  Bules, 
proceed  in  the  District  Begistry,  any  defendant  may 
remove  the  action  from  the  District  Begistry  as  of  right  in 
the  cases,  and  within  the  times,  following  :-^ 
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Where  the  writ  is  specially  indorsed  under  Order  ^^^ft^^*' 
in.,  Kule  6,  and  the  plaintiff  does  not  within  four  . 

days  after  the  appearance  of  such  defendant  give 
notice  of  an  application  for  an  order  against  him  under 
Order  XI Y. ;  then  such  defendant  may  remove  the 
action  as  of  right  at  any  time  after  the  expiration  of 
such  four  days,  and  before  deliyering  a  defence,  and 
before  the  expiration  of  the  time  for  doing  so  : 

Where  the  writ  is  specially  indorsed,  and  the  plain- 
tiff has  made  such  application  as  in  the  last  paragraph 
mentioned^  and  the  defendant  has  obtained  leave  to 
defend  in  manner  provided  by  Order  XIV. ;  then 
such  defendant  may  remove  the  action  as  of  right  at 
any  time  after  the  order  giving  him  leave  to  defend, 
and  before  delivering  a  defence,  and  before  the  expi- 
ration of  the  time  for  doing  so : 

Where  the  writ  is  not  specially  indorsed  any  de- 
fendant may  remove  the  action  as  of  right  at  any  time 
after  appearance,  and  before  delivering  a  defence,  and 
before  the  expiration  of  the  time  for  doing  so. 

Mr.  GrOTst,  Q.C.,  moved  the  omission  of  this  and  the  next  Rule,  as  destroy- 
ing the  privileges  conceded  by  the  other  Kules  of  the  Schedule  to  District 
Registries,  and  interfering  with  the  vested  rights  of  the  suitors  of  the 
County  Palatine  of  Lancaster.*  A  division  was  called  for,  but  the  motion 
was  negatived. 

There  can  be  no  doubt  that  these  two  Rules  concede  to  defendants  large 
powers  of  removal  of  actions  from  District  Registries  to  London ;  but  thiis, 
while  militating  against  actions  **  proceeding*'  in  the  District  Registries, 
increases  the  elasticity  of  the  new  procedure  generally. 

Where  the  writ  is  specially  endorsed,  the  process  against  the  defendant 
is  more  peremptory  than  where  the  writ  is  not  specially  endorsed.  The 
defendant  on  appearance  may  be  called  upon  by  the  plaintiff  to  show 
cause  why  the  plain tifi*  should  not  sign  final  judgment.  By  the  first  sub- 
section of  this  Rule,  if  the  plaintiff  neglects  to  avail  himself  of  this  privilege 
for  four  days  after  the  defendant's  appearance,  the  defendant  may  as  of 
right  remove  the  action  at  the  expiration  of  that  period.  The  plainti£f 
may,  however,  avail  himself  of  the  privilege  of  calling  upon  the  defendant 
to  show  cause,  and  the  Judge  may  order  that  the  defendant  shall  have 

*  The  writer,  as  a  Lancashire  member,  supported  the  motion. 
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OfCSDCf^  iMTe  to  defend.    In  this  cue  ft  ie  prorided  bjr  the  eeoond  wilwection  of 

Mto  IL      tbarn  Role  that  the  defendiuit  ma j  remove  the  action,  as  of  rig^  at  anj 

"'^^"^^''^^  time  after  the  order  giving  him  leave  to  defend  has  been  made  hy  the 

Judge.    **  Bach  application  as  in  the  last  paxagraph  mentianed*'  does  not 

seem  neoeisarily  to  mean  an  application  within  four  days. 

In  the  case  of  a  writ  not  specially  endorsed,  the  defendant's  n^jbt  to 
nmoTO  the  action  arises  immediately  on  his  entering  an  appearance,  he 
need  not  wait  four  days,  and  he  does  not  want  any  order  for  leave  to 
defend. 

It  will  bo  remembered  that  if  the  defendant  neither  resides  nor  eaxries 
on  bosinc-ss  within  the  district  in  which  the  action  is  commenced,  he  need 
not  oven  enter  an  appearance  within  the  district  unless  he  l&es.  It  is 
only  when  the  defendant  either  resides  or  carries  on  business  within  the 
district  that  he  is  bound  to  appear  there.  See  Order  Y.,  Bules  1,  2  and  3, 
and  Order  XII.,  Rules  2  and  3,  tupra, 

Bute  11a. 

In  an  Admiralty  action  in  rem  any  person  who  may 
have  duly  intervened  and  appeared  may  remove  an  action 
from  a  District  Registry  as  of  right. 

This  new  Rule  was  added  by  Rule  10  of  the  Rules  of  the  Supreme 
Courtt  December,  1875.    See  Older  XII.,  Rule  17,  tupra. 

Rule  12. 

Any  defendant  desirous  to  remove  an  action  as  of 
right  under  Rule  [11]  may  do  so  hy  serving  upon 
the  other  parties  to  the  action,  and  delivering  to  the 
District  Registrar,  a  notice,  signed  by  himself  or  his  soli- 
citor, to  the  effect  that  he  desires  the  action  to  be  removed 
to  London,  and  the  action  shall  be  removed  accordingly  : 
Provided,  tliat  if  the  Court  or  a  Judge  shall  be  satisfied 
that  tlio  defendant  giving  such  notice  is  a  merely  formal 
defendant,  or  has  no  substantial  cause  to  interfere  in  the 
conduct  of  the  action,  such  Court  or  Judge  may  order  that 
the  action  may  proceed  in  the  District  Registry  notwith- 
standing such  notice. 

Tlio  procfKs  provided  in  casos  whore  the  defendant  removes  the  action  as 
of  ri^lit  is  exeecHlin^ly  simple. 

Am  to  tlu"  ]>r(>viso  ut  tlic  end  of  the  Rulo,  see  Order  XH.,  Rule  5,  sujyra. 
All  npi'lit'uliou  on  the  piirt  of  the  plaintiff  hy  summons  at  ehambers  would 
up]H>ar  to  hr  iieoesHar}-  to  obtaining  an  order  thut  the  action  shall  proceed 
in  the  District  Rogibtr}*. 
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The  defendants,  a  railway  company,  in  an  action  commenced  in  a  Dis«  Ord«  XXZT., 
trict  Registry,  having  obtained  from  the  District  Registrar  an  order  for  an  Biilel>. 
enlargement  of  time  for  delivering  a  statement  of  defence,  obtained,  while 
that  order  was  running,  another  order  for  further  time  from  a  Master  in 
London.  Denman,  J.,  at  chambers,  allowed  the  order  of  the  Master  to 
stand,'  and  directed  the  action  to  bo  removed  to  London ;  but  to  mark  his 
sense  of  the  omission,  on  the  part  of  the  defendant  company,  to  give 
notice  to  the  plaintiff  under  the  present  Rule,  visited  the  defendant  com- 
pany with  the  costs  of  all  the  proceedings  in  the  District  Registry  after 
writ,  as  well  as  with  the  costs  of  the  application  to  the  Master,  and  of  the 
appeal  to  himself.* 

JRuk  13. 
In  any  case  not  provided  for  by  the  last  two  preceding 
Rules^  any  party  to  an  action  proceeding  in  a  District  Re- 
gistry may  apply  to  the  Court  or  a  Judge,  or  to  the  District 
Registrar,  for  an  order  to  remove  the  action  from  the  Dis- 
trict Registry  to  London ;  and  such  Court,  Judge,  or  Regis- 
trar may  make  an  order  accordingly,  if  satisfied  that  there 
is  sufficient  reason  for  doing  so,  upon  such  terms,  if  any, 
as  shall  seem  just.  Any  party  to  an  action  proceeding  in 
London  may  apply  to  the  Court  or  a  Judge  for  an  order 
to  remove  the  action  from  London  to  any  District  Re- 
gistry, and  such  Court  or  Judge  may  make  an  order 
accordingly,  if  satisfied  that  there  is  sufficient  reason  for 
doing  so,  upon  such  terms,  if  any,  as  shall  seem  just. 

The  Provincial  Law  Societies  endeavoured  to  get  the  two  preceding 
Rul^s  omitted,  and  also  the  worda,  **  in  any  case  not  provided  for  by  the 
last  two  preening  Rules,"  at  the  commencement  of  this  Kule,  omitted 
also.  It  would  then  have  been  necessary  for  a  defendant,  desirous  of 
removing  an  action  from  a  District  Registry,  to  apply  in  ail  eates  for  an  order 
to  remove  it.  The  Government,  however,  adhei^  to  the  two  preceding 
Rules  and  to  the  words  at  the  commencement  of  this  Rule,  and  the  motion 
to  omit  them  was  not  pressed  to  a  division. 

The  second  clause  of  this  Rule  was  a  concession  to  the  Provincial  Law 
Societies. 

The  Rule,  like  s.  65  of  the  Principal  Act,  supra,  empowers  **  any  party  ** 
(tf.^.,  a  third  party),  and  at  any  time  to  apply.  Unlike  s.  65,  it  empowers 
a  pittty  to  apply  to  the  District  Registrar. 

In  Walker  v.  Jiobiru&ftyf  Bacon,  V.C.,  made  an  order  under  the  present 
Rule  for  the  removal  to  London  of  an  action,  in  which  the  plaintiff  had, 
by  th^  defendant's  default,  become  entitled  to  set  the  action  down  on 
motion  for  judgment,  the  record  and  writ  clerks  having  expressed  a  doubt 

*  2  Charley's  Cases  (Chambers),  17. 

t  34  L.  T.,  229 ;  24  W.  R.,  187 ;  1  Charley's  Cases  (Court),  127. 
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Ol^ZZZT.y  as  to  whether  they  could  put  the  action  in  the  Yice-Chanoellor^s  paper,  as 
Mte  18.      it  bad  been  commenced  in  a  District  Registry. 

— ""^""""'-^  In  l%e  Birmitiffham  Wtute  Company ^  LimiUdf  v.  Zmie^*  which  iras  a  piie> 
daely  similar  case,  Hall,  V.C,  dedinod  to  make  an  order  under  the  premt 
Rule  for  the  removal  of  the  action  to  London,  but  directed  the  documentt 
in  the  action  to  be  sent  up  to  London  for  the  hearing.  .Upon  that  bein^ 
done,  the  record  and  writ  clerks  (who  had  got  orer  their  acnxpiai) 
would  put  the  action  in  his  lordship's  paper  without  any  further  directum 
funn  him. 

In  Zumb  v.  IFhUeley^f  which  was  a  precisely  similar  case,  but  it  aroae  • 
year  later  than  the  two  preceding  cases,  Hall,  V.C,  declined  to  direct  tho 
documents  in  the  action  to  be  sent  up  to  London  for  the  hearing.  It  was 
his  lordship's  impression  that  the  motion  was  unnecessary,  and  that  upon 
application  to  tho  District  Registrar  tho  action  would  be  set  down  in 
th$  District  Registry  for  hearing  in  London,  and  upon  that  Uie  papers 
would  be  sent  up  to  London  for  the  hearing  without  further  order.  jBia 
lordship  accordingly  directed  tho  action  to  be  set  down  in  the  Dialriot 
Registry  on  motion  for  judgment  in  Lcxidon. 

Bule  14. 
Whenever  any  proceedings  are  remoTed  from  the 
District  Registry  to  London,  the  District  Registrar  shall 
transmit  to  the  proper  officer  of  the  High  Court  of  Justice 
all  original  documents  (if  any)  fil^  in  the  District 
Registry,  and  a  copy  of  all  entries  in  the  books  of  the 
District  Registry  of  the  proceedings  in  the  action. 

I  See  The  Birmingham   Waste  Compamj,  Limited,  v.  Lane,*  oxid^Lumb  y. 

Whitehffff  cited  under  Rule  13,  supra.     See  also  section  65  of  tho  Prin- 
cipal Act,  supra. 

Rule  15. 
Every  District  Registrar  shall  account  for  and  pay  over 
to  the  Treasury  all  moneys  paid  into  Court  at  the  Registry 
of  which  he  is  Registrar,  in  such  manner  and  at  such 
times  as  may  be  from  time  to  time  ^directed  by  the  Trea- 
sury. 

This  now  Rule  was  added  by  the  Rules  of  the  Supreme  Coorty 
December,  1876. 

As  to  payment  into  Court,  see  Order  XXX.,  supra,  and  (as  to  the 
Cfaancerr  Division)  the  Chancery  Funds  Act,  1872,  and  the  Orders  aad 
Rules  framed  under  it  in  1874. 


•  74  W.  R.,  292;  W.  N..  1876.  p.  292. 
t  W.  N.,  1877,p.40. 
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ORDER  XXXVI.  ^Bnlat 


TRIAL. 

JRuIe  I. 
There  shall  be  no  local  venue  for  the  trial  of  any  action^ 
but  when  the  plaintiff  proposes  to  have  the  action  tried 
elsewhere  than  in  Middlesex,  he  shall  in  his  statement  of 
claim  name  the  county  or  place  in  which  he  proposes  that 
the  action  shall  be  tried,  and  the  action  shall,  unless  a 
Judge  otherwise  orders,  be  tried  in  the  county  or  place  so 
named.  Where  no  place  of  trial  is  named  in  the  statement 
of  claim,  the  place  of  trial  shall,  unless  a  Judge  otherwise 
orders,  be  the  coimty  of  Middlesex.  Any  order  of  a  Judge, 
as  to  such  place  of  trial,  may  be  discharged  or  varied  by  a 
Divisional  Court  of  the  High  Court, 

This  Hole  is  a  re-enactment  of  Rule  28  of  the  Principal  Act. 

The  vonue  is  local  when  the  cause  of  action  stated  in  the  dedaiation 
could,  by  possibility,  and  in  its  nature,  have  reference  to  a  particular 
locality  only.* 


'*Ho  shall  in  his  statement  of  claim."  If  the  plaintiff  neglects  to 
avail  himself  of  this  power,  the  Court  will  not  afterwards,  on  motion, 
order  the  action  to  bo  tried  **  elsewhere  than  in  Middlesex.'*t 

*^  Unless  a  Judge  otherwise  orders. "  The  Judicature  Ck)mmissionerB,  in 
their  First  Heport,:^  recommended  that ''  all  local  venues  in  civil  actions 
should  be  abolished,  leaving  it  to  the  Court  or  a  Judge  to  control  the 
choice  of  the  plaintiff,  in  case  an  inconvenient  venue  should  be  chosen." 

"  Order  of  a  Judge."  By  Reg.  Gen.  Hil.  T.,  1863,  Rule  18,  "  no  venue 
shall  be  chang^  without  a  special  order  of  the  Court  or  a  Judge, 
unless  by  the  consent  of  the  paxties." 

Actions  at  law,  arising  out  of  charges  on  real  estate,  were,  under  the 
old  system  of  procedure,  local.  An  action  for  arrears  of  a  rent-charge  on 
land  in  Australia,  commenced  before  the  1st  of  November,  1875,  cannot^ 
therefore,  bo  tried  in  England.  SembU,  that  if  the  action  had  been 
commenced  after  the  Ist  of  November,  1875,  it  might  have  been  so  tried, 
local  venue  bciog  abolished  by  the  present  Eule.{ 

Where,  in  an  action  for  not  supplying  milk,  the  defendants  swore  that 

*  Broom's  Comm.,  p.  164,  4th  edn« 

t  Midge  v.  Hidge,  26  L.  T.,  628. 

t  Page  17. 

I  Whitakery  Executrxx^v.  Forhei,  1  C.  P.  D.,  61 ;  45  L.  J.  (C.P.),  140 ; 
83  L.  T.,  682 ;  24  W.  R.,  241 ;  1  Charley'a  Cases  (Oonrt),  128.  (la  the 
Court  of  Appeal.) 
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OrA.  XZXYI.,  thoy  rcsidt^l  in  Wiltshire,  that  tho  caiiBO  of  action  arose  there,  and  that 
Bvlftl.        evidence  of   local  custom  would  he  required,  Quain,  J.,  at  chambers, 

refused  to  change  the  venue  from  Middlesex  to  Wiltshire,  on  tho  ground 

that  it  would  cause  delay.* 

Tho  power  conferred  on  a  plaintiff  by  the  present  Rule  of  fixing  the 
place  of  trial  by  liis  statement  of  claim,  applies  to  Chancery  suits.  In 
Jiedmayne  r.  Vauffhati^f  in  which  thin  was  so  decided.  Bacon,  Y.C, 
ordered  a  Chancery  suit  to  be  tried  at  the  Li verpool  Assizes,  in  aooordanoe 
with  the  plaintiff's  desire,  as  expressed  in  his  statement  of  claim.  The 
reason  why  an  application  for  leave  was  made  in  this  case,  was  that  the 
District  Hegistrar  and  Associate  at  Liverpool  had  each  declined  to  enter 
the  action  for  trial  at  the  Assizes  there.  It  will  be  seen  that  under  the 
present  Rule  no  application  for  leave  is  necessary. 

To  oust  the  plamtiff's  right  of  fixing  tho  place  of  trial,  the  defendant 
must  show  a  preponderance  of  convenience  in  having  the  action  tried 
elsewhere.^ 

See  Rules  2d  and  29a,  and  the  notes  thereto,  as  to  the  power  of  a 
Judge  to  send  an  action  to  be  tried  in  London,  or  Middlesex,  or  at  the 
Assizes. 

Eule  2. 
Actions  shall  be  tried  and  heard  either  before  a  Judge  or 
Judges,  or  before  a  Judge  sitting  with  assessors,  or  before 
a  Judge  and  Jury,  or  before  an  Official  or  Special  Referee, 
with  or  without  assessors. 

This  Rule  is  a  re-enactment  of  Rule  30  of  tho  Principal  Act. 

As  to  the  Ofiicial  and  Special  Referees,  see  sections  57,  58,  and  59  of  the 
Principal  Act,  suprttf  and  Rules  30  to  34  of  this  Order,  infra. 

As  to  trial  before  a  Judge  sitting  aiott^f  see  section  1  of  the  Common  Law 
Procedure  Act,  1854.  As  to  trial  before  a  Judge  sitting  with  A»se$9orSf 
see  section  56  of  tho  Principal  Act,  supra, 

Tho  Judicature  Commissioners  ^  recommended  that  any  question  to  be 
tried  should  bo  capable  of  being  tried  by  a  Judge,  a  Jury,  or  a  Referee. 

When  the  i)laintiff  has  made  his  election  of  one  of  tho  modes  of  trial 
specified  in  this  Rule,  he  is  bound  by  his  election.  || 

Bule  3. 

Subject  to  the  provisions  of  the  following  Bules,  the 

plaintiff  may,  with   his  reply,  or  at  any  time  after  the 

cloae  of  the  pleadings,  give  notice  of  trial  of  the  action, 

and  thereby  specify  one  of  the  modes  mentioned  in  Bule  2 ; 

♦  1  Charley's  Cases  (Chambers),  119. 

t24W.  R.,  983;    UN.  C, 163. 

t  Plum  V.  The  Norntanton  Iron  and  Steam  Compi  fiy,  Limited^  2  Charley's 
Cases  (Chambers),  64.    Per  Denman,  J.  f  First  Report,  p.  13. 

(  ZaseeUee  v.  Butt,  2  Ch.  D.,  588 ;  35  L.  T.,  122 ;  W.  N.,  1876,  p.  186 
(Bacon,  V.C.) ;  24  W.  R.,  659  (on  appeal). 
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and   the  defendant  may,  upon  giving  notice  within  four  Ord.  MX?!., 

days  from  the  time  of  the  service   of  the  notice  of  trial, '- — 

or  within  such  extended  time  as  a  Court  or  Judge  may 
allow,  to  the  effect  that  he  desires  to  have  the  issues  of 
fact  tried  before  a  Judge  and  Jury,  be  entitled  to  have 
the  same  so  tried. 

The  Judicature  Commissioners*  recommended  that  the  plaintiff  should 
be  at  liberty  to  give  notice  of  trial  by  any  one  of  the  modes  of  trial  speci- 
fied in  Rule  2,  which  he  may  prefer,  subject  to  the  right  of  the  defendant 
to  move  the  Judge  to  appoint  any  other  mode.  This  recommendation  is 
carried  out  in  the  present  Rule,  and  its  principle  only  partly,  e  converao, 
in  the  next. 

"  Subject  to  the  provisions  of  the  following  Rules."  These  words  are 
very  important,  for  the}'-  except  from  the  operations  of  this  Rule  cases 
falling  under  Rule  26  of  this  Order,  in/ra.f 

The  present  Rule,  coupled  with  section  22  of  the  Principal  Act,  gives 
the  defendant  a  Statutory  right  ^  to  a  trial  before  a  Juogb  and 
Jury,  qualified  only  by  the  discretion  given  to  the  Court  of  directing  a 
trial  without  a  jury  in  cases  failing  under  Rule  26  of  the  present  Order. { 

In  Suffff  v.  Silber,  ||  which  was  an  action  for  the  infringement  of  a 
patent  for  improvements  in  gas-burners,  notice  of  trial  by  jury  was 
g^ven  by  the  plaintiff  under  the  old  practice  before  the  Ist  of  November, 
1875.  Archibald,  J.,  however,  at  chambers,  made  an  order,  on  the 
27th  of  January,  1876,  at  the  instance  of  the  plaintiff,  for  the  trial  of 
the  action  "  before  a  Judge  sitting  with  assessors,"  under  Rule  2  of  this 
Order,  8upra  ;  and  varied  the  notice  previously  given  by  making  it  a 
notice  of  trial,  imder  the  present  Rule,  "before  a  Judge  sitting  with 
assessors,  one  of  the  modes  mentioned  in  Rule  2."  **  Within  four 
days  from  the  time  of  the  service  of  the  notice  of  trial "  (».^.,  on 
Jan.  31st),  the  defendant,  pursuant  to  the  provisions  of  the  present  Rule, 
gave  "  notice  to  the  effect  that  he  desired  to  have  the  issues  of  fact  tried 
before  a  Judge  and  jury."  On  the  7th  of  March,  1876,  the  plaintiff 
served  a  summons  on  the  defendant  to  attend  at  chambers  to  have 
assessors  nominated,  in  pursuance  of  the  Judge's  order  of  the  27th  of 
January.    At  the  hearing  of  the  simimons  (on  the  10th  of  March),  the 

♦  First  Report,  p.  13. 

t  Fillty  V.  Baylia,  6  Ch.  D.,  241 ;  36  L.  T.,  296 ;  W.  N.,  1877,  p.  64  ; 
We»t  V.  White,  4  Ch.  D.,  631 ;  46  L.  J.  (Ch.),  333 ;  25  W.  R.,  342 ;  36 
L.  T.,  95. 

X  Per  Bacon,  V.C.,  in  West  v.  White,  4  Ch.  D.,  631 ;  46  L.  J.  (Ch.), 
333 ;  26  W.  R.,  342  ;  36  L.  T.,  96. 

\  Sugg  V.  miber,  1  Q.  B.  D.,  362 ;  45  L.  J.(Q.  B.),  460  ;  34  L.  T.,  682  ; 
24  W.  R.,  640;  Clarke  v.  CookBon,  2  Ch.  D.,  746;  45  L.  J.  (Ch.), 
762 ;  84  L.  T.,  746  ;  24  W  .R.,  636  ;  Pilley  v.  Baylis,  6  Ch.  D.,  241 ;  36 
L.  T.,  296;  W.  N.,  1877,  p.  64 ;  Syket  v.  Firth^Vf'.  N.,  1877,p.  38; 
12  N.  C,  95;  Back  v.  Hay,  6  Ch.  D.,  235 ;  36  L.  T.,  295;  26  W.  R., 
392;  Bordier  v.  Rutsell,  5  Ch.  D.,  614;  12  N.  C,  103;  Swindell  v.  Th$ 
Birmingham  Syndicate,  3  Ch.  D.,  127  ;  45  L.  J.  (Ch.),  756 ;  35  L.  T.,  Ill; 
24  W.  R.,  911. 

U  1  Q.  B.  D.,  362  ;  45  L.  J.  (Q.  B.),  460 ;  34  L.  T.,  682 ;  24  W.  R.,  640. 
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Cxi.  XZXVI.,  defendant  insisted  on  his  right  to  have  the  action  tried  ''  before  a  Judge 
Blla  8.       and  jury,"  and  Archibald,  J.,  referred  the  question  to  the  Oonrt.     On 

""^ the  lOtii  of  April,  1876,  the  Queen's  Bench  Division,  "with  vaaij  ex- 
pressions of  regret,  decided  that,  under  the  present  Rule,  the  ddfendant 
nad  an  absolute  right  to  have  the  action  tried  "  before  a  Judge  and  jury.** 
On  the  16th  of  May  the  trial  of  the  action  conunenced  at  Nisi  Prnis, 
before  Mr.  Justice  Blackburn  and  a  special  jury,  and  lasted  six  daya. 
Under  the  direction  of  the  learned  Judge,  the  jury  found  a  verdict  xor 
the  plaintiff.  Counsel  for  the  defendant  moved  for,  and  obtained  a  role 
nisi  for  a  new  trial,  on  the  ground  of  misdirection  in  not  adequately  ex- 
plaining to  the  jury  the  (]^ue8tion  of  novelty ;  but  the  Court  refused  a  rule 
iittt  for  a  now  trial  for  misdirection  on  the  question  whether  there  was 
evidence  of  any  infringement.  The  defendant  appealed  to  the  Court  of 
Apneal,  which,  at  the  hearing  of  the  appeal,  on  tne  31st  of  May,  1876, 
[?aid  that  he  had  made  out  a  case  for  a  rule  fit>i  on  the  question  of  in- 
fringement, but  ordered  the  rule  to  stand  over  until  the  point  on  which 
a  rule  nisi  had  been  granted  by  the  Queen* s  Bench  Division  had  been 
decided.  The  argument  of  the  rule  fiisi  began  on  the  13th  of  June, 
1876,  and  continued  for  several  days.  On  June  26th  the  Queen's  Bench 
Division  gave  judgment  to  set  aside  the  verdict,  and  enter  judgment  for 
the  defendant.^  Oddly  enough,  the  author  of  the  22nd  section  of  this 
Act  was  Counsel  for  the  plaintiff. 

When  the  plaintiff  has  made  his  selection  of  one  of  the  modes  of  trial 
specified  in  Kule  2,  and  given  notice  of  trial  in  that  mode,  he  will  not  be 
allowed  afterwards  to  give  notice  of  trial  in  any  other  mode.  So  held 
by  Bacon,  V.C.,  in  Lafcelies  v.  Butt\f  and  the  Court  of  Appeal^ 
refused  to  interfere  with  the  Vice- Chancellor's  decision. 

Rule  4. 
Sabject  to  the  provisions  of  the  following  Bules,  if 
the  plaintiff  does  not  within  six  weeks  after  the  dose 
of  the  pleadings^  §  or  within  such  extended  time  as  a  Court 
or  Judge  may  allow^l!  give  notice  of  trial,  the  defendant 
may,  before  notice  of  trial  given  by  the  plaintiff,  give  notice 
of  trial,  and  thereby  specify  one  of  the  modes  mentioned 
in  Rule  2 ;  and  in  such  case  the  plaintiff  [may^],  on 
giving  notice  within  the  time  fixed  by  Rule  3  that  he 
desires  to  have  the  issues  of  fact  tried  before  a  Judge  and 
Jury,  be  entitled  to  have  the  same  so  tried. 

•  Smg  V.  Silbtr,  1  Q.  B,  D.,  362 ;  46  L.  J.  (a  B.),  460 ;  34  L.  T.,  682 ; 
24  W.  R.,640;  TimcB,  Tuesday,  April  12th,  1876  ;  Thursday,  May  18th, 
1876 ;  Tuesday,  May  30th,  1876 ;  Thursday,  June  1st,  1876;  Wednesday, 
June  14th,  1876 ;   and  Tuesday,  June  27th,  1876. 

t  2  Ch.  D.,  638 ;  36  L.  T.,  122.  J  24  W.  R.,  659. 

i  See  Order  XXV.  and  Order  XXIX.,  Rule  13. 

i  See  Order  LVII.,  Rule  6,  infra, 

1  This  word  is  needed  to  fill  out  the  sense.     See  Rule  3  of  this  Order 


to  ih.c 
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t'  -la,  the  (If  fcndant,  iTistrad  *>{'  .i:,'ivin:^  notic'  (A  tiial,  may  Ord.  XXXVI,» 
Court  or  a  Judge  to  dismL«i.s  tho  actiou  for  want  of  prosecu-        Bole  4. 


[Subject  to  tho  provisions  of  the  following  Kulcs."    These  words  aro 
"kMit  as   excepting  from  the  operation  of  this  Rule  cases  falling 
Bole  26  of  this  Order,  infra, 
finle  takes  the  converse  case  of  a  defendant  giving  notice  of  trial, 
HMe  the  plaintiff  has  tho  right  of  insistinff  on  trial  by  Jury,  if  tho 
iui  his  notice  of  trial  specifies  trial  by  a  Judge  or  a  Ilofereo ;  but 
is  subject  to  the  same  exercise  bv  the  Judge  of  his  powers  under 
of  the  presant  Order,  infra,  as  m  the  case  of  a  defendant  in- 
nader  Bole  8  of  this  Order,  supra,  on  trial  by  jury.* 
I  defendant  may  g^vo  notice  of  trial."    This  proceeding  somewhat 
M  that  of  trial  by  provito,  under  the  old  practice.      In  all  cases  in 
after  issue  joined  the  plaintiff  made  default  in  proceeding  to  trial, 
liT  the  practice  of  the  Court,  he  ought  to  have  so  proceeded,  the 
>  might  have  had  the  action  tried  by  proviso ;  that  is  to  say,  he 
t  give  the  plaintiff  notice  of  trial,  make  up  the  Nisi  Prius  Record,  carry 
B,  and  enter  it  and  proceed  to  trial,  as  if  he  wore  proceeding  as  plain- 
sod  thns  keep  the  cause  from  hanging  over  his  head  for  an  indefinite 
but  this  mode'  of  trial  was  very  s^ddom  adopted,  as  the  method  of 
the  plaintiff  twenty  days'  notice  to  bring  tho  cause  on  for  trial  and 
^judgment  for  his  costs  in  case  the  plaintiff  neglected  to  give  notice 
■  -  for  the  next  sittings  or  assizeSff  was  generally  preferred. 
^^hae  the  plaintiff  makes  default  in  delivering  a  reply,  notice  of 
'  cannot  be  given  under  this  Rule  by  tho  d«^fondant  till  six  weeks 
the  time  at  which  the  plaintiff  was  in  default  %  have  expired.} 

Eule  4a. 

Hie  defendant,  instead  of  giving  notice  of  trial,  may 
%|iply  to  the  Court  or  Judge  to  dismiss  the  action  for 
%iat  of  prosecution ;  and  on  the  hearing  of  such  applica- 
'tton,  the  Court  or  a  Judge  may  order  the  action  to  be 
lliBiiiiBBed  accordingly,  or  may  make  such  other  order,  and 

«ach  terma,  aa  to  the  Court  or  Judge  may  seem  justn 


TUs  new  Bole  was  added  by  the  Rules  of  tho  Supremo  Court,  Juno, 
1B76. 


•  Sugf  T.  Silber,  1  Q.  B.,  862  ;  45  L.  J.  (Q.  B.),  460  ;  34  JL.  T.,  5S2 ; 
94W.B.,  640;  Clarke  v.  Cookmn,  2  Ch.  D.,  746;  45  L.  J.  (Ch.),  752; 
Jl  L.  T.,  646 ;  24  W.  R.,  636. 
t  Oonmoa  Law  Prooednre  Act,  1S52,  section  101.    Trial  by  proviso  is 
preserved  by  section  166  of  the  same  Act. 
Bee  CMer  XXIX.,  Role  13,  $upra. 
See  LUtoH  v.  Litton,  3  Ch.  D.,  793 ;  24  W.  R.,  962. 
Tb»  other  oases  in  vrhich  a  defendant  may  apply  under  these  Rules 
„  JflBia  aa  aetion  for  want  of  prosecation  are — (I)  on  plaintiflTs  malring 
diAnilft  in  delivering  a  statement  of  claim  (Order  XXIX.,  Rule  1),  and 
(S)  on  plaintiflTs  feeing  to  comfLf  nith  an  order  to  answer  intenoga- 
ioriflBy  or  for  disooveiy  or  inspection  (Order  XXXI.,  Rule  20). 
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Ord.  ZZZVI.,      [Where  the  plaintiff  makes  default  in  deHvering  a  repl;^,  the  defendant 
Bnla  iftu      cannot  moye  under  the  present  Rule  to  dismias  the  action  for  want  of 
»  ■  prosecution,  till  the  time  within  which  the  plaintiff  must  give  notioa 

of  trial  under  Rule  4  of  this  Order,  tupra^  has  expired.* 

Rule  5. 
In  any  case  in  whicli  neither  the  plaintiff  nor  defendant 
has  given  notice  under  the  preceding  Bules  that  he  desirea 
to  have  the  issues  of  fact  tried  before  a  Judge  and  Jury, 
or  in  any  case  within  the  57th  section  of  the  Act^ 
if  the  plaintiff  or  defendant  desires  to  have  the  action 
tried  in  any  other  mode  than  that  specified  in  the 
notice  of  trial,  he  shall  apply  to  the  Court  or  a  Judge  for 
an  order  to  that  effect,  within  four  days  from  the  time  of 
the  service  of  the  notice  of  trial,  or  within  such  extended 
time  as  a  Court  or  Judge  may  allow. 

**  The  preceding  Rules,"  i.e.,  Rules  3  and  4  of  this  Order,  tupra. 

**  The  d7th  section  of  the  Act "  is  the  section  of  the  Principal  Act, 
tupray  which  gives  power  to  the  Court  or  a  Judge  to  direct  trials  to  tak& 
place  before  Referees. 

"Where  the  plaintiff,  on  the  9th  of  December,  1876,  gave  notice  of  trial 
"before  a  Judge  and  jury,*'  of  a  Chancery  suit  to  ascertain  boundaries, 
conunenced  under  the  old  practice,  and  continued  under  the  new,  but 
proposed,  on  the  8th  of  February,  1877,  that  the  trial  should  be  before 
one  of  the  Official  Referees,  who  had  only  then  been  for  the  first  time 
appointed,  the  case  was  treated  as  one  falling  under  the  present  Rule,, 
neither  party,  in  effect,  having  demanded  a  jury  trial,  and  Bacon,  V.C., 
decided  that  the  proposal  to  refer  the  action  to  an  Official  Referee 
came  too  late.f 

Rule  6. 
Subject  to  the  provisions  of  the  preceding  Bules,  the 
Court  or  a  Judge  may,  in  any  action  at  any  time  or  from 
time  to  time,  order  that  different  questions  of  fact  arising 
therein  be  tried  by  different  modes  of  trial,  or  that  one  or 
more  questions  of  fact  be  tried  before  the  others,  and  may 
appoint  the  place  or  places  for  such  trial  or  trials,  and  in 
all  cases  may  order  that  one  or  more  issues  of  fact  be  tried 
before  any  other  or  others. 

This  Rule  is  a  re-enactment  of  Rule  32  of  the  Principal  Act,  with  th» 

•  LUtim  V.  LUton,  3  Ch.  D.,  793 ;  14  W.  R.,  962. 

t  £a»€$U€9  y.  Butt,  2  Oh.  D.,  688;  35  L.  T.,  122 ;  24  W.  R.,  659. 
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addition  at  tho  commenoement  of  the  words,  <*  subject  to  the  provisioiiB  of  Ord. 

the  preceding  Rules/'  and  at  the  end,  of  the  words,  *'  and  in  all  cases  may       Bnla  6, 

order  that  one  or  more  issues  of  fact  be  tried  before  any  other  or  others. 

•*  Subject  to  the  provisions  of  the  preceding  Rules."  These  words 
are  very  important,  for  they  restrict  tho  powers  of  the  Judge  to  fix  the 
mode  of  trial  to  cases  falling  within  section  57  of  the  Pnncipal  Act, 
Kupra,  or  Rule  26  of  the  present  Order,  infra, 

"  At  any  time  or  from  time  to  time  "  would  seem  to  include  the  case  of 
a  Judge  at  Nisi  Prius  making  the  order,  but  see  Rob»on  v,  Lee:* 

"  One  or  more  issues  of  fact."    The  term  **  the  issue  *'  at  a  trial  at  ' 

Ck»mmon  Law  is  a  compound  one,  and  comprehends  all  the  pleadings. 
There  can,  of  course,  be  only  one  such  issue.  The  **  issues  of  fact  ** 
referred  to  in  this  Rule  mean  the  issues  of  fact  joined  in  the  pleadings, 
of  which  issues  there  may  be,  of  course,  many. 

As  to  questions  of  law,  see  Order  XXXIY.,  eupra. 

In  an  action  for  libel,  to  which  the  defendants  pleaded  ''not  guilty" 
and  a  justification,  a  summons,  calling  upon  the  plaintiff  to  show  cause 
why  all  further  proceedings  under  a  commission  to  take  evidence  abroad 
should  not  be  stayed  till  after  the  trial  of  the  issues  arising  upon  the 
above  pleas,  was  dismissed  by  Lush,  J.,  at  chambers.f 

In  an  action  for  injuries  done  to  a  vessel  of  the  plaintiffs,  while  in  the 
dock  of  the  defendants,  it  was  ordered  bv  Lush,  J.,  at  chambers,  affirming 
the  Master's  order,  that  the  question  of  liability  should  be  tried  separately 
from  the  question  of  damages,  as  the  latter  question  would  be  certain  to 
bo  referred  at  the  trial. J 

Rule  7. 
Every  trial  of  any  question  or  issue  of  fact  by  a  jury 
shall  be  held  before  a  single  Judge,  §  unless  such  trial  be 
specially  ordered  to  be  held  before  two  or  more  Judges. 

This  Rule  is  a  re-enactment  of  Rule  33  of  the  Principal  Act. 

See  the  saving  of  the  prior  powers  of  a  single  Judge  in  section  39 
the  Principal  Act,  supra. 

"  Specially  ordered,"  as  in  the  case  of  a  trial  at  bar,  (The  Rule  can- 
not be  meant,  however,  to  exclude  tho  right  of  the  Attorney-General 
to  demand  a  trial  at  bar  in  cases  in  which  tho  Crown  is  interested.) 

Rule  8. 
Notice  of  trial  shall  state  whether  it  is  for  the  trial 
of    the    action    or  of  issues  therein;  and  in  actions  in 
the    Queen's    Bench,    Common    Pleas,    and   Exchequer 


•  6  H.  and  N.,  268. 

t  Miliisieh  v.  Lloyds,  1  Charley's  Cases  (Chambers),  119. 

X  Liverpool,  Brazil,  and  River  Flate  Steam  Navigation  Company  v.  The 
St,  Katherine  Steam  Navigation  Company,  1  Charley's  Cases  (Chambers), 
121. 

{  As  to  the  decision  of  *<  all  business  *'  in  an  action  by  a  single  Judge, 
sec  section  17  of  the  Appellate  Jurisdiction  Act,  1876,  infra. 
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Ord.  ZZXVI.,  Divisions,  the  place  and  day  for  which  it  is  entered  for 

trial.     It  may  be  in  the  Form  No.  14  in  Appendix  (B), 

with  such  variations  as  circumstances  may  require. 

By  Kule  8a  this  Rule  is  to  be  read  as  if  the  words  *'  to  be  '^  were  in* 
sorted  beforo  tho  words  "  entered  for  trial."  This  alteration  was  itmdered 
necessary  to  bring  this  Rule  into  harmony  with  Rule  10  of  this  Order, 
infra. 

No  particular  form  of  notice  of  trial  has  hitherto  been  neoeseazy. 
Cfinper  v.  Pyeeroft.*    It  must  bo  in  writing.     Order  LVI.,  Rule  1. 

On  comparing  the  new  form  in  Appendix  (B),  No.  14,  infra^  with  the  old 
ones  in  Chitty's  Forms  (Book  III.,  diap.  IX.),  the  first  thing  that  is  likelr 
to  strike  the  reader  is  the  addition  of  tho  words  "  by  a  Judy€  and  jury  ,* 
which,  of  course,  under  the  old  practice  would  have  been  mere  snrplunge; 
but  which  arc  necessary  now  under  Rules  3  and  4  of  this  Order,  ntprm. 
The  next  thing  that  is  likely  to  strike  the  reader  is  that ''  in  Middlesex  **  is 
•obetituted  for  the  long  description  of  '*  for  the  sittings  within  for  for 
the  sittings  after]  this  present  term,  to  be  holden  at  Westminster  Hall,  in 
the  county  of  Middlesex."  By  s.  26  of  the  Principal  Act,  tupra^  the  divisioa 
of  the  legal  year  into  terms  is  abolished,  so  far  as  relates  to  tho  administra- 
ti<m  of  justice ;  and  the  Judges  have  power  to  sit  and  act  at  any  time  and 
in  any  place,  and  by  Rule  1 1  of  this  Order  *'  notice  Of  trial  for  Middlesex 
shall  not  bo  for  any  particular  sittings.**  Hence  tho  shortening  referred 
to  of  tho  form  of  notice  as  to  time  and  place.    Tho  words  "  for  the  day 

of next,"  arc,  however,  added.    This  is  pursuant  to  the  provision  of 

the  present  Rule,  that  in  actions  in  the  three  Common  Law  Divisions, "  the 
place  and  day,"  for  which  tho  cause  is  entered,  are  to  be  stated  in  the 
notice  of  trial.  By  Rule  12  of  this  Order,  infra ^  notice  of  trial  else- 
whero  than  in  London  or  Middlesex  shall  be  deemed  to  be  for  the  Jirtt 
day  of  the  then  next  Assizes  at  tho  place  for  which  notice  of  trial  is 
given.  Tho  form  formerly  in  uso  as  to  notice  of  trial  at  Assises  wiU 
still,  it  is  apprehended,  mutatis  mutandis^  be  applicable.f  It  will  be 
necessary,  however,  to  Hpocify  the  mode  of  trial  in  addition  to  the  particu- 
lars now  given.  • 

The  present  Rule  provides  that  "  tho  notice  of  trial  shall  state  whether 
it  is  for  the  trial  of  the  action  or  of  issues  therein."  This  was  necessary 
under  the  old  practice,  where  the  defendant  had  suffered  judgment  bjr 
default  for  want  of  a  i)lea  as  to  part  or  whero  there  were  issues  bom 
of  law  and  fact,J  and  it  is  apprehended  that  where  the  jury,  who  try  the 
issues  joined,  are  also  to  assess  tho  damages  upon  a  judgment  by  default,  it 
will  still  be  necesaarj'  to  specify  that  they  will  do  so ;  tho  Form  No. 
14  in  Appendix  (B)  hereto  may,  \)y  the  express  terms  of  the  present  Role, 
be  varied,  as  circumstances  may  require. 

Rule  8a. 

Order  XXXVI.,  Rule  8,  of  the  Rules  of  the  Supreme 
Court,  shall  be  read  as  if  the  words  ''to  be  "  had  beea 
inserted  before  the  words  "  entered  for  trial." 

•  11  L.  J.  (Q.BJ,  182. 

t  See  Chitt/s  Forms,  p.  186.  J  Ih, 
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This  now  Eule  is  added  by  Rule  12  of  the  Rules  of  the  Supremo  Court,  Ord. 
December,  1875.     The  alteration  effected  by  it  was  necessary  to  bring      BttlA  8a. 
Rule  8  into  harmony  with  Rule  10  of  this  Order,  infra,  

Rule  9. 
Ten  days'  notice  of  trial  shall  be  given,  unless  the 
party  to  whom  it  is  given  has  consented  to  take  short 
notice  of  trial ;  and  shall  be  sufficient  in  all  cases,  unless 
otherwise  ordered  by  the  Court  or  a  Judge.  Short  notice 
of  trial  shall  be  four  days'  notice. 

The  first  clause  of  this  Rule  is  copied  from  section  97  of  the  Common 
Law  Procedure  Act,  1852. 

By  Rule  35  of  the  Reg.  Gen.,  Hil.  T.,  1853,  tho  expression,  "  *  short 
notice  of  trial,'  shall  in  all  cases  be  taken  to  mean  four  days."*  Tho 
defendant  is  not  bound  to  accept  "  short  notice  of  trial"  unless  a  Judge 
has  ordered  him  to  accept  it.  If  tho  order  binds  him  to  take  short  notice 
for  a  particular  sittings,  it  does  not  bind  him  to  take  short  notice  for  any 
other  sittings.f 

Two  days'  notice  only  of  motion  is  required.   Order  LHI.,  Rule  4. 

Rule  10. 
Notice  of  trial  shall  be  given  before  entering  the  action 
for  trial. 

This  Rule  alters  tho  previous  law.  It  was  no  objection  to  a  notice  of 
trial  under  the  former  practice,  that  it  was  given  after  the  cause  had  been 
entered  for  trial.J 

As  to  notice  of,  and  entry  for,  trial  in  District  Registries,  see  Order 
XXXV.,  tupra. 

Notice  of  trial  must  not  be  given  merely  to  keep  the  cause  on  tho  list.^ 

Rule  10a. 
Unless  within  six  days  after  notice  of  trial  is  given  the 
cause  shall  be  entered  for  trial  by  one  party  or  the  other, 
the  notice  of  trial  shall  be  no  longer  in  force.  This  Bule 
is  not  to  apply  in  any  case  in  which  notice  of  trial  has 
been  already  given,  or  to  trials  not  in  London  or  Middle- 


This  new  Rule  was  added  by  Rule  13  of  the  Rules  of  the  Supreme 
Court,  December,  1875.     See  Rule  14  of  this  Order,  infra, 

♦  See  Flowers  v.  Welch,  9  Ex.,  272. 

t  Slatter  v.  Painter,  1  DowL,  N.  S.,  35  ;  Ahhot  v.  Ahhot,  7  Taunt.,  452; 
White  V.  Clarke,  8  Dowl.,  730. 
X  Ginger  v.  Pyeeroft,  17  L.  J.  (Q.B.),  181 
}  1  Charley's  Cases  (Chamben),  liS.    P»  Lmh,  J. 
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Ord.  XZXVI.,  Eule  11. 

XiileU. 
- — N otice  of  trial  for  London  or  Middlesex  shall  not  be 

or  operate  as  for  any  particular  sittings,  but  shall  be 

deemed  to  be  for  any  day  after  the  expiration  of  the  notice 

on  which  the  action  may  come  on  for  trial  in  its  order 

upon  the  list. 

By  Bection  30  of  the  Principal  Act,  auprOf  sittings  in  London  and 
Middlesex  shall,  so  far  as  is  reasonably  practicablcy  be  held  eontinuousfy 
throughout  the  year.  There  would  therefore,  if  this  enactment  had  been 
carried  out,  have  been  no  ''^ar^t^M^r  sittings  "  in  London  and  Middlesex 
at  all.  It  has  been  decided,  however,  that  sittings  for  London  and  Middle- 
sex shall  not  be  held  contemporaneously. 

Bute  12. 
Notice  of  trial  elsewhere  than  in  London  or  Middle- 
sex shall  be  deemed  to  be  for  the  first  day  of  the  then 
next  Assizes  at  the  place  for  which  notice  of  trial  is  given. 

The  form  given  in  Chitty's  "  Forms  *'♦  of  notice  of  trial  at  the  Assizes 
\n  "  for  the  next  Assizes."  In  country  causes,  however,  under  section  101 
of  the  Common  Law  Procedure  Act,  1862,  the  plaintiff  was  to  be  deemed 
to  be  **  in  default  '*  if  issue  was  joined  in,  or  in  the  vacation  before,  one  of 
the  issuable  terms.t  unless  he  brought  the  case  on  to  be  tried  at  the 
aeeond  Assizes  after  that  term.  If  issue  was  joined  in,  or  in  the  vacation 
before,  one  of  the  other  terms,  he  was  in  default  unless  he  tried  at  the 
next  Assizes  after  that  term.X  See  further,  as  to  Assizes  and  Circuits^ 
section  29  of  the  Principal  Act,  and  section  23  of  this  Act,  supra. 

Rule  13. 
No  notice  of  trial  shall  be  countermanded,  except  by 
consent,  or  by  leave  of  the  Court  or  a  Judge,  which  leave 
may  be  given  subject  to  such  terms  as  to  costs  or  other- 
wise, as  may  be  just. 

This  Rule  alters  the  previously  existing  practice  on  this  subject.  A 
plaintifj  previously,  had  the  right  of  countermanding  his  notice  of  trial, 
even  in  the  case  of  a  trial  at  bar.^     This  was  hardly  fair  to  defendants. 

As  to  the  former  practice,  see  section  98  of  the  Common  Law  Procedure 
Act,  1862,  and  Re^.  Gen.,  Hil.  T.,  1863,  Rules  34  and  37. 

In  an  action  which  raised  a  question  as  to  the  condition  of  a  cargo  of 
rye,  the  notice  of  trial  was  postponed  by  Lush,  J.,  at  chambers,  to  enable 
a  sailor  who  was  a  necessary  witness  for  the  plaintiff  to  be  present,  the 

•  Page  136.  f  Hilary  and  Trinity. 

X  See  1  Lush's  Practice,  p.  493. 
]  Ardibold'B  Fmctioe,  p.  817. 
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notico  having  beon  previounly  postponed  at  the  instaace  of  the  defendant,  Ord. 

and  the  witness  ha>ing  been  prevented  thereby  from  being  present.*  XttlA  18. 


Bule  14. 
If  the  party  giving  notice  of  trial  for  London  or 
Middlesex  omits  to  enter  the  cause  for  trial  on  the  day  or 
day  after  giving  notice  of  trial,  the  party  to  whom  notice 
has  been  given  may,  unless  the  notice  has  been  counter- 
manded uuder  the  last  Rule,  within  four  days  enter  the 
action  for  trial. 

**  The  party  giving  notice.*'  The  defendant,  as  we  have  soon,  can  give 
the  notice  under  the  circumstances  mentioned  in  Rule  4. 

The  Kule  as  to  entr}'  of  causes  in  London  and  Middlesex  was,  that  whether 
the  sitting  were  within  term  or  after  term,  the  causes  must  have  been 
entered  before  5  p.m.  on  the  day  next  but  one  preceding  the  sitting. f  The 
liule  prior  to  this  made  a  distinction  between  entering  causes  within  term 
and  entering  them  aft^r  tcrm.^  The  Rule  as  to  entering  causes  on  the  day 
next  but  one  preceding  the  sitting  is  not,  of  course,  aftectod  by  the  pre- 
sent Rule,  which  provides  a  verj*  swift  remedy  for  the  laches  of  a  party 
giving  notic(y  of  trial,  and  not  immediately  entering  the  cause  for  trial 
in  London  and  Middlesex. 

As  to  trial  by  proviso,  which  was  the  only  case  formerly  in  which  the 
defendant  could  enter  the  cause  for  trial,  see  the  note  to  Rule  4  of  this 
Order,  ttupra. 

The  party  entering  the  cause  for  trial  in  London  and  Middlesex  took 
the  record,  with  the  panel  of  jurors  annexed,  to  the  Associate's  Office,  and 
entered  the  cause  for  trial  with  the  Associate. 

Rule  15. 
If  notice    of  trial    is    given  for    elsewhere   than  in 
London  or  Middlesex,  either  party  may  eoter  the  action 
for  trial.     If  both  parties  enter  the  action  for  trial,  it  shall 
be  tried  in  the  order  of  the  plaintiff's  entry. 

The  defendant,  as  we  have  seen  (see  notes  to  Rules  4  and  14  of  this 
Order,  supra)  ^  could  only  ettter  the  action  for  trial  in  the  case  of  trial  by 
proviso,  in  which  case  he  also  gave  the  notice  of  trial. 

The  present  Rule  is  in  accordance  with  the  previously  existing  practieo 
as  to  trial  by  proviso.  By  s.  116  of  the  Common  Law  Procedure  Act, 
1852  : — "  If  records  are  entered  for  trial  both  by  the  plaintiff  and  the 
defendant,  the  defendant's  record  shall  be  treated  as  standing  next  in  order 
after  the  plaintiff's  record  in  the  list  of  causes,  and  the  trial  of  the  cause 
shall  take  place  accordingly."    If  the  plaintiffs  notice  of  trial  be  insuffi- 


*  I  Charley's  Cases  (Chambers),  122. 

t  Reg.  Gen.  Trin.  Vac,  1868. 

X  Reg.  Gen.  Hil.  T.,  1S53,  Bule  43. 
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(M.  ZZXVI.»  cient,  his  entry  will  bo  a  nullity,  and  the  defendant  may  go  to  trial  on  bit 
Rule  10.       entry,  and  if  the  plaintiff  does  not  appear  he  will  be  nonsuited  {Br^mt  t. 
Ottley*), 

Rule  16. 
The  list  or  lists  of  actions  for  trial  at  the  sittings  in 
London  and  Middlesex  respectively  shall  be  prepared,  and 
the  actions  shall  be  allotted  for  trial  without  reference  to 
the  Division  of  the  High  Court  to  which  such  actions  may 
be  attached. 

This  Bule  is  a  ro-enactment  of  Rule  29  of  the  Principal  Act,  with  the 
omission  of  the  words,  *'  in  such  manner  as  may  be  prescribed  by  Rules 
of  Court,"  after  "  allotted  for  trial." 

The  Rule  will  effect  a  great  improvement.  The  Ckmunon  Pleas  at 
CKiildhall  had  about  20  special  jury  cases  for  100  set  down  for  trial  in  the 
Queen's  Bench  at  Guildhall. 

The  Rule  applies  to  the  Chancery  Division  equally  with  the  other  Divi- 
sions.   Per  Baggallay,  L.J.,  in  Warner  v.  Murdoch,  Murdoch  v.  Wamer^f 

Mule  17. 
The  party  entering  the  action  for  trial  shall  deliver 
to  the  officer  a  copy  of  the  whole  pleadings  in  the  action, 
for  the  use  of  the  Judge  at  the  trial.  Such  copi/  shall  be 
in  print,  except  as  to  such  parts,  if  any,  of  the  pleadings 
as  are  by  these  Rules  permitted  to  be  written. 

Every  pleading  which  contains  more  than  10  folios  of  72  words  each  (not 
being  a  petition  or  summons)  mtist,  by  Order  XIX.,  Kule  6a,  aupra^  be 
printed.  As  to  printing,  see  also  the  Bules  of  the  Supreme  Court  (Costs), 
Orders  I.  to  Y. 

In  trials  at  bar  four  copies  of  the  issue  had  to  bo  made  out  by  the 
Master  for  the  use  of  the  .fudges.^ 

Four  clear  days  before  the  day  appointed  for  argument  of  questions  of 
law,  the  plaintiff  delivered,  at  the  Judges*  Chambers  in  Serjeants*  Inn, 
oojues  of  the  demurrer-book,  special  case,  special  verdict  or  appeal  cases, 
with  the  points  intended  to  be  insisted  on,  to  the  Chief,  and  also  to  the 
Senior  Puisne  Judge  of  the  Court  in  which  the  action  was  brought,  and 
the  defendant  delivered  copies  to  the  other  Judges  of  the  Court  n^  in 
seniority.}    See  now  Order  XXVIII.,  Rule  6,  note. 

This  Kule  will  be  of  great  utility  in  enabling  the  Judge  in  a  trial  at 
Nisi  Prius  to  make  himself  thoroughly  acquainted  with  the  pleadings 
before  the  case  is  called  on. 

♦  1  B.  and  A.,  263. 

t  4  Cb.  D.,  760  ;  46  L.  J.  (Ch.),  121 ;  36  L.  T.,  748, 
1  Archbold's  Practice,  Part  I.,  chap.  XI.,  p.  374. 
§  Reg.  Gen.,  Hil.  T.,  1863,  Rule  16. 
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Bule  17a.  o** . 

The  first  sentence  of  Order  XXXVI.,  Rule  17,  shall  be 

altered  as  follows : — The  party  entering  the  action  for 
trial  shall  deliver  to  the  officer  two  copies  of  the  whole  of 
the  pleadings  in  the  action,  one  of  which  shall  be  for  the 
use  of  the  Judge. 

In  the  second  sentence  the  word  "  Copies  *'  shall  be  sub- 
stituted for  "  Copy/' 

This  new  Kulo  was  added  by  Rule  14  of  the  Rules  of  the  Supremo 
Court,  December,  1875. 

The  foUowmg  notice  has  been  issued  by  the  Chancery  Division  in 
reference  to  this  Rule : — 

**  Ko  causes  or  actions  wiU  in  future  be  entered  for  trial,  unless  two 
copies  of  the  whole  pleadings  are,  pursuant  to  **  the  present  '*  Rule,  de- 
livered to  the  officer  at  the  same  tune."* 

Bule  18. 
If,  when  an  action  is  called  on  for  trial,  the  plainti£f 
appears,  and  the  defendant  does  not  appear,  then  the 
plaintiff  may  prove  his  claim,  so  far  as  the  burden  of  proof 
lies  upon  him. 

This  Rule  is  merely  a  rehearsal  of  the  existing  practice.  "  If,"  says 
Mr.  Archbold,  '^  the  defendant's  attorney  and  witness  be  not  in  attendance 
when  the  cause  is  called  on,  the  plaintiff  may  proceed  in  their  absence,  "f 

In  Goode  v.  IFaiteyX  when  the  case  was  called  on,  neither  plaintiff  nor 
defendant  appeared.  It  turned  out  that  the  action  had  been  referred,  but 
no  notice  had  been  given  to  the  officer  of  the  Court.  Manisty,  J., 
animadverted  severely  on  the  "neglect  of  duty"  on  the  part  of  the 
solidtors  in  the  case. 

Bule  19. 

If,  when  an  action  is  called  on  for  trial,  the  defendant 
appears,  and  the  plaintiff  does  not  appear,  the  defendant, 
if  he  has  no  counterclaim,  shall  be  entitled  to  judgment 
dismissing  the  action ;  but  if  he  has  a  counterclaim,  then 
he  may  prove  such  claim  so  far  as  the  burden  of  proof 
lies  upon  him. 

The  first  part  of  this  Rule  is  in  accordance  with  the  previously  existing 
practice.    **  If  the  plaintiff*  s  attorney  and  witnesses,"  says  Mr.  Archbold, 

♦  W.  N.,  1877  (Notices),  p.  239,  cited  infra. 

t  Archbold's  Practice,  p.  381. 

I  Timet,  Tuesday,  November  25tb,  1876. 
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Ord  TTTVl    "  ^  '^^^  ^  attendance  when  the  caufle  is  called  on,  the  plaintiff  will  be  ffon- 

__..^ The  second  part  of  the  Role  is  based  upon  the  analogy  of  the  practice 

in  the  case  where  the  defendant  does  not  appear ;  the  plaintiff  being,  to 
■11  intents  and  purposes,  the  defendant  to  the  counterclaim. 

An  action  was  dismissed  by  Huddleston,  B.,  under  this  Eule,  for 
the  non-appearance  of  the  Ck>unsel  for  the  plaintiff,  and  judgment  was 
ent^ed  for  the  defendant.  Huddleston,  J3.,  refosed  to  set  aside  the 
judgment  so  entered  for  the  defendant,  although  the  Counsel  for  the 
plaintiff  had  been  prevented  from  appearing  in  time  by  the  selection  of 
an  unusual  place  for  holding  the  sitting  of  the  Court.f 

Judgment  was  given  under  this  Rule  by  Lord  Coleridge,  CJ*., 
dismissing  an  action,  under  the  following  circumstances : — The  action  on 
the  previous  day  appeared  on  the  list  of  causes  for  trial  at  Kisi  Prius  in  the 
Queen's  Bench  Division,  and,  if  it  had  remained  on  that  list,  it  would 
have  stood  second  oir  the  morning  in  qaestion.  It  had,  however,  without 
any  notice  to  the  plaintiff,  on  the  previous  evening,  been  transferred  to 
the  Common  Pleas  list,  where  it  stood  first,  and  the  plaintiff's  witnesses 
were  not  present  when  the  case  was  called  on.^ 

An  appeal  in  an  action,  commenced  under  the  old  practice,  was 
dismissed  by  the  Court  of  Appeal  for  non-appearance  of  the  Counsel  for 
the  appellant.  The  Counsel  for  the  appellant  having  subsequently 
explained  that  the  reason  for  his  non-appearance  was  that  neither  party 
oould  deliver  error  books  in  time,  owing  to  the  shortness  of  the  notice 
of  the  sitting,  the  Court  of  Appeal  ordered  the  appeal  to  bo  restored 
without  costs.  § 

Where,  for  default  of  appearance  of  the  plaintiff  at  the  trial,  the 
defendant  is  entitled  to  judgment  dismissing  the  action,  the  jury  should 
not  be  sworn.  || 

See,  also,  larrcll  v.  TTaU.S 

Ruk  20. 

Any  verdict  or  judgment  obtained  where  one  party 
does  not  appear  at  the  trial  may  be  set  aside  by  the  Court 
or  a  Judge  upon  such  terms  as  may  seem  fit,  upon  an 
application  made  within  six  days  after  the  trial;  such 
application  may  be  made  either  at  the  Assizes  or  in 
Middlesex. 

The  method  of  remedying  any  injustice  occasioned  by  the  non-appear* 
ance  of  one  of  the  parties  when  the  cause  was  called  on,  has  generaUy 


♦  Archbold*s  Practice,  p.  381. 

t  Webster  v.  The  Coal  Consumers'  Company ,  1  Charley's  Cases  (Court), 
131 ;  Times,  November  16, 1875. 

1  Haeheit  v.  Clifford,  Times,  Saturday,  July  29,  1876. 

}  ReedY.PriUhardy  I  Charley's  Cases  (Court),  133;  Times,^oy,  20, 
1875. 

I  Lane  v.  Eve,  2  Charley's  Gases  (Chambers),  65.    For  Denman,  J. 

IT  86  L.  T.,  95. 
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•  

been  hitherto  by  new  trial.    When  a  cause  was  called  on  as  undefended,  Ord.  di»^>MB.w«., 
which  stood  thirty  off  in  the  list,  and  no  notice  had  been  grven  that  it      Bide  80. 

would  bo  taken  as  an  undefended  cause,  the  Court  granted  a  new  trial.* 

In  a  similar  case,  where  the  notice  was  not  g^ven  till  late  on  the  previous 
night,  the  Court  granted  a  new  trial. t 

The  remedy  provided  by  the  present  Rule  is  a  speedier  and  leas  costly 
one.    An  "  affidavit  of  merits  "  will  be  necessary. 

Where  a  defendant  had  instructed  a  solicitor  to  enter  an  appearance  for 
him  and  defend  the  action,  and  the  solicitor  entered  an  appearance  for 
him  accordingly,  but  took  no  further  stops  in  the  action,  and  the 
defendant  did  not  know  until  more  than  six  days  aftyr  the  trial  of  the 
action  that  it  had  been  tried  and  judgment  recovered  against  him,  the 
Court,  on  an  application  by  the  defendant  within  six  daya  of  his  having 
heard  that  the  action  had  been  tried,  granted  him  an  extension  of  time  to 
enable  him  to  apply  to  set  aside  the  judgment. { 

In  jnilcim  V.  Dedford^^  however,  where  the  defendant,  in  a  foreclosure 
suit,  obtained  an  order  for  leave  to  file  a  counterclaim  by  way  of  set-off, 
and  through  the  negligence  of  his  solicitor  no  counterclaim  was  delivered, 
and  a  decree  of  foreclosure  was  made  in  his  absence,  an  application  more 
than  six  months  afterwards  for  leave  to  file  the  counterclium  was  refused 
by  Bacon,  V.  C,  on  the  ground  of  delay. 

Rule  21. 
The  Judge  may,  if  he  think  it  expedient  for  the  in- 
terests of  justice,  postpone  or  adjourn  the  trial  for  such 
time,  and  upon  such  terms,  if  any,  as  he  shall  think  fit. 

This  Rule  is  taken  from  s.  19  of  the  Common  Law  Procedure  Act,  1854. 

Rule  22. 

Upon  the  trial  of  an  action  the  Judge  may,  at  or  after  tueh  trial,  direct 
that  jttdgment  be  entered  for  any  or  either  party,  as  he  is  by  law  entitled  to 
upon  the  findings,  and  either  with  or  without  leave  to  any  party  to  move 
to  set  aside  or  vary  the  same,  or  to  enter  any  other  judgment,  upon  such 
terms,  if  any,  as  he  shall  think  ^  to  impose;  or  he  may  direct  judgment  not 
to  be  entered  then,  and  leave  any  party  to  move  for  j'udgment.  No  judgment 
shall  be  entered  after  a  trial  without  the  order  of  a  Court  or  Judge, 

The  Judicature  Commissioners  recommended  that  the  Judge  at  the  trial 
should,  without  consent  of  the  parties,  have  power  to  reserve  leave  to  the 
Court  to  enter  a  nonsuit  or  verdict. 

The  Court  or  a  Judge  had,  under  s.  110  of  the  Common  Law  Procedure 
Act,  1852,  and  Reg.  Gen.,  HLl.  T.,  1853,  Rule  57,  power  to  stay  the  signing 
of  judgment,  under  the  old  practice.|| 

This  Rule  is  repealed  by  Rule  22a  of  this  Order,  infra,  the  provisions  of 
which  are  simpler  and  more  concise.     See  the  note  to  that  Rule,  infra. 

*  Aust  v.  Fenwicky  2  DowL,  246 ;  Dorriers  v.  Howell,  8  Dowl.,  277 : 
Bing.,  N.  C,  245.      t  De  Medina  v.  Sharpnell,  12  L.  J.  (X.  8.)  C.P.,  87. 

X  Michell  v.  Wilson,  26  W.  R.,  380.  §  35  L.  T.,622. 

II  Archbold's  Practice,  p.  524 ;  Yates  v.  The  Dublin  Steam  Facket  Company . 
6  M.  and  W.,  71 ;  8  Dowl., 482. 
40 


626        SUPREME  0OX7BT  OP  JUDIGATUBS    ACT,   1875. 

OrjxxxfL,  Bute  22a. 

'—     Order  XXXYI.,  Rule  22,  is  hereby  repealed,  and  •iiiAtead 

thereof  the  following  Bole  shall  take  effect : — 

XTpoa  the  trial  of  an  action  the  Judge  may,  at  or  after 
the  trial,  direct  that  judgment  be  entered  for  any  or  either 
party,  or  adjourn  the  case  for  further  consideration,  ok 
leave  any  part;j[  to  move  for  judgment.  No  judgment  shall 
be  entered  after  a  trial  without  the  order  of  a  Court  or 
Judge. 

Thifl  new  Rule  was  added  by  Bule  3  of  the  Bules  of  the  Si^rame 
Gonrt,  December,  1876. 

It  will  bo  seen  that  Rule  22  has  been  shortened  and  simplified.  The  pc«- 
teat  Rule  was  issued  on  the  day  that  s.  1 7  of  the  Appellate  Jurisdiction  Act. 
1876,  came  in  force,  and  its  object,  like  that  of  the  section  just  mentioiifla 
is  to  enhance  the  power  of  a  single  Judge  in  the  Cknnmon  Law  Divinoos, 

**  No  judgment  shall  bo  entered  after  a  trial  without  the  order  of  a 
Court  or  Judge."  By  section  66  of  the  Principal  Act,  it  is  provided  *  *  that  the 
report  of  any  Official  or  Special  Referee  may  be  adopted  wholly  or  partially 
by  the  Court,  and  may,  if  so  adopted,  be  enforced  as  a  jud^cnt  of  the 
Court."  In  Wallis  v.  Lichfield*  on  motion,  under  that  section  and  the 
present  Rule,  by  Counsel  for  the  plaintiff,  upon  Hffidavit  of  service, 
Hall,  v.  C,  ordered  that  judgment  should  bo  entered  in  conformity  with 
a  Special  Referee's  report. 

It  is  not  necessary,  however,  to  move  for  judgment  under  this  Rule 
and  Order  XL.,  in  the  case  of  an  action  commenced  in  the  High  Court, 
and  rnnitted  to  a  County  Court.  Judgment  «in  still  bo  signed  in  the 
High  Court  in  the  case  of  an  action  so  remitted,  on  the  production  at  the 
Master's  office  of  the  certificate  of  the  Registrar,  pursuant  to  s.  26  of  the 
County  Court  Act,  1866  (19  &  20  Vict.  c.  108).t 

Rule  23. 

TTpon  every  trial  at  the  Assizes,  or  at  the  London  and 
Middlesex  sitting  of  the  Queen's  Bench,  Common  PleaSi 
or  Exchequer  Division,  where  the  officer  present  at  the 
trial  is  not  the  officer  by  whom  judgments  ought  to  be 
entered,  the  Associate  shall  enter  all  such  findings  of  fact 
as  the  Judge  may  direct  to  be  entered,  and  the  directions, 
if  any,  of  the  Judge  as  to  judgment,  and  the  certificates, 
if  any,  granted  by  the  Judge,  in  a  book  to  bo  kept  for  the 
purpose 

♦  W.  N.,  1876,  p.  130. 

t  Seutt  V.  Freeman,  2  Q.  B.  D.,  177;  46  L.J.  (O,  B.),  173;  26  W.  K., 
251  ;  36  L.  T.,  939. 
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**  The  officer  by  whom  jodgmeiits  ought  to  be  eateted."    By  Order  Ord.  ZZZTX^ 
ZLI.,  Rale  1,  it  is  proyided  tlmt  "  every  judgment  shall  bo  entered  by  the      Ride  88. 
proper  officer,  in  a  book  to  be  kept  for  the  purpo»."  

The  word  '<  Associate"  is  defined  by  Wharton  in  his  Law  Loxicon  to 
mean  an  officer  whoso  daties  are  to  superintend  the  entry  of  causes ;  to 
attend  the  sittings  at  Nisi  Prius,  and  there  receive  and  enter  verdicta ;  to 
•draw  up  the  posteas  and  any  orders  of  Nisi  Prius. 

The  Statutes  relating  to  Clerks  of  Assize  and  to  Associates  are  33  Hien. 
Vm.  0.  24  ;  16  and  16  Vict.  c.  73 ;  18  and  19  Vict.  c.  126;  and  32  and 
33  Vict.  c.  89. 

The  Stat,  of  Hen.  VIII.  speaks  of  **  persons  that  noware  Clerks  of  Assijse 
and  shall  be  associate  to  any  Justice  of  Assixo  in  any  county  within  the 
realm  of  England." 

There  are  Associates  and  Associates.  Three  in  London — one  for  each  of 
the  Common  Law  Courts ;  and  eight  in  the  provinces — one  for  each  circuit.* 

"  The  Clerks  of  Assize  are  defined  by  Wharton  in  his  Law  Lexicon  to  be 
officers  who  officiate  as  Associates  in  the  Circuits.  They  record  all 
judicial  proceedings  done  by  the  Judges  on  circuit."  There  are,  however, 
Aasoeiates  on  each  Circuit  distinct  from  the  Clerks  of  Assize.  The  latter 
<ionfine  their  attention  to  the  Crown  side. 

Bule  24. 
If  the  Judge  shall  direct  that  any  judgment  be  entered 
for  any  party  absolutely,  the  certificate  of  the  Associate 
to  that  effect  shall  be  a  sufficient  authority  to  the  proper 
officer  to  enter  judgment  accordingly.  The  certificate 
may  be  in  the  Form  No.  15  in  Appendix  (B)  hereto. 

This  form  is  new. 

As  to  entering  judgment,  see  Order  XLL,  infra.  See  also  Rule  22a  of 
this  Order,  supra,  as  to  the  power  of  tho  Judge  to  direct  that  judgment 
Hhall  be  entered. 

See  further,  as  to  the  certificate,  the  note  to  Order  XU.,  Rule  6^  infra. 

Rule  25. 
If  the    Judge   shall    direct   that    any  judgment   be 
entered  for  any  party  subject  to  leave  to  move,  judgment 
shall  be  entered  accordingly  upon  the  production  of  the 
Associate's  certificate. 

As  to  entering  judgment,  see  Order  XLL,  infra. 

See  also  s.  46  of  the  Frinciped  Act  and  Rule  22  of  this  Order,  aujfra. 
"  With  leave  to  move,"  which  occurs  in  Rule  22,  is  omitted  from  the  new 
Rule  22a,  supra,  but  is  retained  in  Order  XL.,  Rule  2,  infra. 

Bule  26. 
The  Court  or  a  Judge  may,  if  it  shall  appear  desirable, 
direct  a  trial  without  a   Jury  of  any  question   or  issue 

*  Most  of  the  latter,  however,  live  in  London.    Seo  the  Law  list. 
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(ML  ZZ3LVI.,  of  fact,  or  partly  of  fact  and  partly  of  law,  arising  in  any 
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cause  or  matter  which  previously  to  the  passing  of  the  Act 
could^  without  any  consent  of  parties,  be  tried  without  a 
Jury. 

This  Bule  was  framed  expressly  to  meet  cases  which  would,  tmdor  the 
old  system,  have  been  tried  in  the  Chancery  Division,  and  which  might 
be  considered  as  pure  mixture  of  law  and  fact,  or  otherwise  not  capable  of 
being  conveniently  tried  before  a  jury.* 

The  plaintiff  or  the  defendant,  as  the  case  may  be,  imder  Rules  3  and  4 
of  this  Order,  and  section  22  of  the  Principal  Act,  supra ^  has  a  statutory 
right  to  a  trial  of  the  action  "  before  a  Judge  and  jury,"  qualijied  only  by 
the  discretion  given  to  the  Court  of  directing  a  trial  icithout  a  Jury  in  eases 
falling  under  the  present  Rule,  Per  Bacon,  V.  C,  in  West  v.  WhiU.f 
Where  the  action  is  a  proper  one  to  be  tried  by  a  jury  a  Judge,  even  of 
tile  Chancery  Division,  is  bound  to  send  it  to  be  so  tried.  Per  Jessel, 
M.  R.,  in  Bordier  v  Russell  %  Malins,  V.  C,  in  SyJces  v.  Firth ^^  refused 
a  motion  on  the  part  of  the  plaintiff,  under  Rule  3  of  this  Order,  ||  to  have 
the  action  tried  *'  before  a  Judge  and  jury  *'  at  the  next  Leeds  Assizes,  on 
the  ground  that  the  action  was  one  for  specific  performance,  and  there- 
fore **  peculiarly  within  the  jurisdiction  of  the  Clmncery  Division.'* 

The  same  learned  Judge,  in  Rack  v.  Hayy%  refused  a  motion,  under 
Rule  3  of  this  Order,  by  one  of  the  defendants,  to  have  the  action  tried 
** before  a  Judge  and  jurj,"  on  the  ground  that  the  action  was  one  for 
recission  of  a  contract  which  the  plaintiff  alleged  that  he  bad  been 
induced  to  enter  into  by  the  fraud  of  the  defendants,  and  questions  of 
fraud  were  *'  peculiarly  within  the  jurisdiction  of  the  Chancery  Division.*' 
Malins,  Y.  C,  at  the  same  time  expressed  his  approval  of  the  decision  of 
Bacon,  V.  C,  in  West  v.  White** 

The  same  learned  Judge,  in  Filley  v.  Baylis,ff  acceded  to  a  motion,  on 
the  part  of  the  defendants,  that  the  action  might  be  heard  by  his  lordship 
alone,  instead  of  being  tried  in  the  Exchequer  Division  by  a  special  jury, 
pursuant  to  notice  given  by  the  plaintiff  imder  Rule  3  of  this  Order,  and 
the  notice  of  the  Senior  Registrar  of  the  Chancery  Division  of  February, 
1877,  on  the  ground  that,  although  the  plaintiff  had  added  a  claim  for 
damages  for  false  representation,  the  action  was  substantially  one  for 
specific  performance,  and  therefore  "  peculiarly  within  the  jurisdiction  of 
the  Chancerj^  Division.*'  West  v.  White,XX  which  Bacon,  V.  C,  sent 
to  be  tried  by  a  jury,  was  an  action  to  restrain  an  alleged  nuisance  from  • 
cement  works.     Bordier  v.  Bussell,^  which  Jcsael,  M.  R.  sent  to  be  tried 

♦  Clarke  v.  Cookson,  2  Ch,  D.,  746  ;  45  L.  J.  (Ch.),  762;  34  L.  T.» 
646 ;  24  W.  R.,  6  35.  Per  Hall,  V.  C.  Or  in  the  Probate  Division,  Rules, 
.  1862,  Rs.  47-49. 

t  4  Ch.  D.,  631 ;  46  L.  J.  (Ch.),  333  ;  26  W.  R.,  342 ;  36  L.  T.,  95. 
8oo  also  the  other  cases  cited  under  Rule  3  of  this  Order,  supra. 

t  6  Ch.  D..  512. 

§  W.  N.,  1877,  p.  38 ;  12  N.  C,  95. 

I  See  s.  34  of  the  Principal  Act,  supra. 

S  5  Ch.  D.,  235 ;  36  L.  T.,  295  ;  25  W.  R.,  392. 

*•  4  Ch.  D.,  631 ;  46  L.  J.  (Ch.),  333  ;  25  W.  R,,  342;  36  L.  T.,  96. 

tt  5  Ch.  D.,  241 ;  36  L.  T.,  296. 

Jt  4  Ch.  D.,  631 ;  46  I..  J.  (Ch.),  333 ;  25  W.  R.,  342 ;  36  L.  T.,  96. 

H  6  Ch.  D.,  512. 
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by  a  jniy,  was  an  action  to  restrain  the  defendant  from  obstracting  the  Ord.  XXXVL, 
plaintifTs  ancient  lights.  Bnl«  28. 

Where  the  intention  of  the  parties  has  to  be  gathered  from  a  series  of — 

documents,  or  a  voluminous  correspondence,  an  action  brought  in  the 
Chancery  Division  ought  not  to  be  ^ed  by  a  jury.* 

Rule  27. 
The  Court  or  a  Judge  may,  if  it  shall  appear,  either 
before  or  at  the  trial,  that  any  issue  of  fact  can  be  more 
conveniently  tried  before  a  Jury,  direct  that  such  issue 
shall  be  tried  by  a  Judge  with  a  Jury. 

See  Hules  3  and  4  of  this  Order,  and  the  cases  cited  under  these  Kales, 
suprut  as  to  the  power  of  one  of  the  parties  to  insist  on  a  trial  by  Jury. 

See  also  Hule  26,  as  to  the  discretion  given  to  the  Court  of  directmg  a 
trial  without  a  Jury,  and  the  cases  cited  under  that  Rule ;  and  Bules 
29  and  29a  of  this  Order,  infra,  as  to  the  power  of  the  Court  or  a 
Judge  to  send  actions  for  trial  in  London  or  Middlesex  or  at  the  Assizes, 
"before  a  Judge  and  jury." 

In  Swindell  v.  The  Birmingham  Syndicate,  The  Birmingham  Syndicate  v. 
Swindellff  Hall,  V.C.,  refused  to  order  two  actions,  one  for  specific  per- 
formance of  an  agreement,  and  the  other  to  set  it  aside  on  the  ground 
of  fraud,  to  be  tried  before  a  Judge  and  jury.  His  lordship  said,  that 
ho  would  not  be  justified  in  sending  the  case  for  trial  by  a  jury,  when 
there  were  other  issues  involved  which  might  dispose  of  the  Case  in- 
dependently of  the  issues  of  fact.  The  Court  of  Appeal  said,^  that  the 
suits  were  such  as  could  only  have  been  tried  under  the  old  practice  in 
the  Court  of  Chancery,  and  it  would  have  been  in  the  discretion  of  tho 
Judge  whether  they  should  bo  tried  by  a  jury.  In  such  cases  it  was 
still  a  matter  in  the  discretion  of  the  Judge,  whether  there  should  be  a 
trial  by  jury  or  not ;  and  the  Court  of  Appeal  would  not  interfere  with 
the  discretion  of  the  Yice-ChancoUor. 

Eule  28. 

Trials  with  assessors  shall  take  place  in  such  manner 
and  upon  such  terms  as  the  Court  or  a  Judge  shall 
direct. 

By  Eule  2  of  this  Order,  supra,  actions  may  be  tried  before  a  Judge 
sitting  with  assessors,  or  before  an  Official  or  Special  Referee  sitting  with 
assessors.  Of  course  this  mode  of  trial  is  not  applicable  to  trial  by  jury. 
By  s.  66  of  tho  Principal  Act,  supra,  the  assessors  are  to  be  "  specially 
qualified,"  and  the  cause  may  be  tried  wholly  or  partly  §  with  their 
assistance.     Sec,  further,  the  note  to  that  section. 

The  system  of  trial  of  questions  of  damages  and  accounts  before  tho 

♦  Per  Hall,  V.C.,  in  Garling  v.  Boyde,  26  W.  R.,  123. 
t  3  Ch.  D.,  127  ;  45  L.  J.  (Oh.),  766 ;  Timet,  Monday,  May  29, 1876. 
;  3  Ch.  D.,  131 ;  46  L.  J.  (Ch.),  768  ;  36  L.  T.,  HI ;  24  W.  R.,  911. 
]  Rule  6  of  this  Order,  tupra,  would  also  seem  to  sanction  this. 
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.,  Registrar  of  the  Admiralty  Court  and  his  nautical  auessors  viU 

be  thf  m-.'l*  I  f'-r  trials  >=»fon"  Ju'lpri's  or  Bf.ferf-es  and  their  osKJf 
■■  8p€-i:idl  ias*  »   th*   Judjoro  of  the  Court  of  Adminlty  sits  with 
libu'tcn*  a«  as9*:s<'<  rrs :  and  the  Cuurt  of  App«-al  ^ita  with  tuiTitifm] 
in  Adrrinihv  c:iu^(.s.t     (Scu  Williams  and  Bruce  on  Admixaltr 
Part  IL.  i..  VIIL- 

JRiife  29. 
In  unv  cause  the  Court  or  a  Judo«  of  the 
to  "which  the  cause  is  assigned  may,  at  any  time,  or 
time  to  time,  order  the  trial  and  determination  of 
question  or  issue  of  fact,  or  partly  of  fact  and 
law,  by  any  Commissioner  or  Commissioners  appointei; 
pnrsuance  of  the  29th  section  of  the  said  Act,  or  aft 
sittings  to  be  held  in  Middlesex  or   London,  and 
qaestion  or  issue  shall  be  tried  and  determined 
ingly. 


Tlio  C..nii:::'^:...:i.  rs  .  li^-iM-?  und»:r  s.  29  of  the  Principal  Art. 
Ihf  Conini-.:i  L.iw  .Tudun  Ctlio  thKnfit*urf  Pivorci.'.  Admiralty.  PnMl^ 
Cl;:ini-»ry  J  u-li:*  *.  Si  rj»  .ints-at-I^w,  and  Queen's  Couns»;l.  and.  mi 
ApiM  lla:»  Jiiri-ii-  :i -n  Act,  1S7G.  the  three  new  Judges  of  Appeal 

This  I!'il.  s::<u*.d  i .  r-  :id  in  i    nn-.i.'ticn  with  soction.-"  29.  30,  anlff' 
th-  rri::;";.  .1  A*.  :    ir.  I  Kil.s  ".  I.  10,  2G  iiT;d  27  of  this  i  »nifr. 
:ai'l  Ilulv  :i..i  •■:  :!i>  «  n-.l  r.  ."   '"■  -. 

la  th  ■  \  ■-»■   .  :'  V.  Jf   •  ■  ■  .1  wlii.'i  wi*;  nn  acti'^n  in  ihr  Chatty, 


Pivi-i.-::  f  r  i.iT:..j->  i -r  :  1-.^  r.prc^onVttior.-*.  the-  I.-rd  Ciiiafcj 
ri'iu- d  ,in  .r-i:\[.  .:':  :\  >.v  '.^-  -i- :"..r.  l.mt  th.it  the  n  :':  m  shooHlll 
:ri:i^:'.  :t.  i  :  ::.  n-:  :.'>  T.  r.  h  Mvi.i.i:.  ■  V,..r.i:v  t^^*^  thon  «■•■' 
r-.i-  a  why  ir.  .i- ::  r.  :  r  -i.:!:!^'  -  =h-.-i:M  ::■.■:  1  o  tric-l  ly  iu-^iafc" 
Chir.i    ry  Pivi-;..  ti. 

f"''-':    \\  '  ■   •   Wis    .:i  alir.iniitral:- n  ^iiit.  ;:.  whid:  tho:- »■■  ; 

pr*  :iir.:r.  vy  ■;■:    -.!  •:    i.  t-  wh- ::.»  r  th-.    pi  lintitl"  wai-  ■  I .iziL-i  to  if  • 
"•r-ditor    I  th-    ::i:  ^•. ::  'i  ,  «Mt.  .  was  a  '.     .i  .n.:.-  hol-'.-T  i-f-rriloerf* 
bill  ut".. \i.h.ir.«  ,   .     .T  :..i  f.v  th-   ;utL5t.i:.  :  tilo   l-!  lin'.ilf  nvi-  s-tieerf 
trill  }.y:':iy\-       l'    *.'  ■  ■■  *■  V  .- /T:.' ;  Li::.  tindi^^  th  it  tW:  w.-ulJl»" 
dithi  ul-.y  in  ,••.■.[:■_-  :•..   ....  :i  ::  .<  .  tii-  d.  h'  \^::i.:r.  w  hi-  n-ii. ..  indp(» 

n-.tii  ■.  .  1  :ii,\  '  .  :  ■:■   :'...  .la  [_■    ■  :\'.y.     Th    .i-.l'..:;  L.r.t.  h.T..v.r,in«<'^ 

.ur.ii.  r   Kul  £  ::.!«  oi.l- :■.    .   ».'•      ..-ii  ^.i-  r.S::Z  t-.-  haVc  th-:  ■"*■ 

tri.d"\.rr       J-:-^-    .;-:  j-yy  ■•:*;i::  i  II  ill,  V.Cr. :;:  th    hiring** 
thut  tht  d.:-.:.  :..:i:  h  i  i  .i  ri>).: :  >  h  iv.  th-.  ;ic:::-n  .-.  tried,  ^v;  lirf  M* 
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f   1  Ch.iii-  v'>  Oi-.  <   r  ur:  .  II).  147- 

;  1  «  h.  l»..  1:  1.-,  L.  .T.  ,rh.  .  .50:  oo  L.  T.,  402:  21  W.  B..«: 
1  (.'h:ii%y's  Cx^s    i\AiT*.  .  Ij4  (Nor.  2o.  187.5.1 

J  2  Ch.  1\.  7-10:  4o  L.  J.  ^Ch.),  752:  34  L.  T..  646:  W.  B- "» 
Man.'h  27th,  lb70.) 
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Mm,    The  Vice-chancellor  said,  that  the  question  whefihcr  a  Judge  of  Qrd. 

the  Chanceiy  Division  could  tzy  an  action  with  a  jury  under  the  new      Bnle  99 
practice,  had  been  much  considered  by  the  M.  R.,  Malins,  V.C.,  and  him-    — 
self,  and  they  considerod  that  it  could  not.    It  was  finally  arranged,  in 
Clarke  v.  Cookson,  that  issues  should  be  settled  tobe  tridd  at  the  Middlesex 
sittings. 

In  Cave  y.  Mackenzie,*  Jcssel,  M.R.,  before  whom  the  action  was  set 
down  to  be  tried,  made  an  order  under  the  present  Rule,  that  **  the 
issue  of  fact "  in  the  case  should  be  tried  before  a  jury  at  the  Assizes  at 
Chelmsford.  Huddloston,  B.,  after  consulting  with  Cockbum,  C.J., 
refused  to  try  the  action  at  those  Assizos,  on  the  ground  that  it  was 
brought  in  the  Chancery  Division,  and  ought  to  bo  tned  in  that  Division 
by  the  Master  of  the  Rolls,  The  case  was  accordingly  ordered  to  be 
struck  out  of  the  list.  The  Court  of  Appeal  refusod  to  entertain  an 
appeal  from  this  Order,  on  the  ground  that  no  appeal  lay  to  them  from 
such  an  order  at  Nisi  Prius. 

Matters  came  to  such  a  pass,  that  in  July,  1876,  the  Registrars  of 
the  Chancery  Division  declined,  without  the  direction  of  a  Yice- 
Chancollor,  to  set  down  the  case  of  Oarling  v.  Roijds  in  the  Chancery 
Division  for  trial  by  jury  in  that  Division ;  and  the  Court  of  Appeal, 
when  appealed  to,  said  it  had  no  power  to  give  the  Registrars  any 
directions ;  while,  on  the  other  hand,  the  Associates  of  the  Common  Law 
Divisions  equally  refused  to  set  the  action  down  for  trial  by  jury  in 
Middlesex,  on  the  ground  that  the  Chancery  Judges  ought  to  try  their 
own  actions  If 

At  the  Hertford  Summer  Assizes,  in  1876,  the  Lord  Chief  Justice 
of  England,  referring  to  an  action  sent  down  for  trial  ,by  jury  at  that 
Assizes  from  the  Chancer}-  Di\'ision  by  tho  Master  of  the  Rolls,  however, 
said^: — 

''  I  fully  admit  that  there  are  many  cases  in  which  it  is  highly  desirable 
and  beneficial,  that  the  power  given  to  the  Court  or  a  Judge  under  Order 
XXXyi«,  Rule  29,  shall  be  exercised  by  a  Judge  of  the  Equity 
Division ;  where,  for  instance,  it  may  bo  expedient  that  tho  jury  should 
have  a  view,  or  where  the  witnesses  all  come  from  the  locali^.  I  quite 
agree  that  the  present  is  a  case  in  which  the  learned  Master  of  the 
Rolls,  who  made  the  order,  was  right  in  making  it ;  and,  I  therefore, 
readily  and  cheerfully  take  upon  myself  tho  trial  of  that  cause." 

At  this  stage  in  tho  controversy,  tho  following  now  Ruin  was 
issued : — 

Rule  29a. 

Where  in  any  action  in  the  Chancery  Division,  the 
action  or  any  question  at  issue  in  the  action  is  ordered  to 
be  tried  before  any  Commissioner  or  Commissioners  of 
Assize,  or  at  the  London  or  Middlesex  sittings  of  any 


•• 


♦  W.N.,  187G,p.  237;  2  Charley's  Cases  (Court),  11 ;  Timif*,  Thursday, 
July  20th,  1S7G.     (July  19th,  1876.) 

t  Times,  August  2nd,  1876 ;  2  Charley's  Cases  (Couit),  12 ;  before  HaB, 
V.C.,  and  in  the  Court  of  Appeal. 

I  Times,  Wednesday,  July  26th,  1876. 
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Of^  XMJm.,  Divifflon   other   than  the  Chancery  Division,  the   order 

_  —   -—directing  such  trial  shall  state  on  its  face  the   reason 

for  which  it  is  expedient  that  the  action,  question,  or 

issue  should  be  so  tried,  and  should  not  be  tried  in  the 

Chancery  Division. 

This  new  Rule  was  added  by  the  4th  Kulo  of  the  Kules  of  the  Supreme 
Ck>urt,  December,  1876.  The  new  Rule  did  not,  however,  settle  the  ques- 
tion as  to  whether  a  Judge  of  the  Chancery-  Division,  sittinp^  as  such, 
coidd  be  called  upon  to  tr}'  an  action  with  a  jury  in  that  Division. 

In  Jamiary,  1877,  in  the  case  of  Warner  v.  Murdoch^  Murdoch  v. 
Warner y*  this  question  was  finally  set  at  rest  by  the  Court  of  Appeal,  who 
held  (supporting  the  refusal  of  Jessel,  M.R.,  to  try  the  action  himself 
with  a  jury),  that  under  the  new  practice  a  Judge  of  the  Chancery  Division, 
sitting  as  suchf  in  that  Division  cannot  try  an  action  with  a  jury.  When  an 
action  in  tho  Chancery  Division  has  been  ordered  to  bo  tried  '*  before  a 
Jud^  and  jury,"  it  must  be  set  down  in  its  turn  in  the  general  list 
to  be  tried  before  one  of  the  Judges  of  the  Common  Law  Divisions ;  if 
it  is  a  London  case,  at  tho  London  sittings  for  trial  by  jury ;  if  it  is 
a  Middleseri  case,  at  the  Middlesex  sittings ;  or,  if  it  is  a  country  case,  at 
the  Assizes.  It  will  be  tried  by  the  Common  Law  Judge  to  whom  the 
dut}'  may  bo  allotted  at  the  particular  sittings  or  Assizes  of  trying  actions 
at  Nisi  Prius  on  the  day  on  which  it  comes  on  in  its  turn  for  trial,  f 

Warner  v.  Murdoch ^  Murdoch  v.  Warner,  was  decided,  as  already 
stated,  in  January,  1877.  In  February,  1877,  the  following  official 
notice,  signed  by  the  Senior  Registrar  of  the  Chancery  iSvision,^ 
appeared  § : — 

**In  actions  assigned  to  the  Chancery  Division,  when  the  plmntiff, 
under  Order  XXXVI.,  Rule  3,  of  the  Rules  of  the  Supreme  Court,  gives 
Notice  of  Trial  before  a  Judge  and  jury,  the  action  is  to  be  entered 
,  for  Trial  with  tho  Associates,  instead  of  with  tho  Chancery  Registrar. 

**  "Where,  after  the  plaintifi"  has  given  notice  of  trial  in  any  other 
manner,  and  has  set  down  the  action  in  the  Chancery  Division,  the 
defendant  has,  under  the  profisions  of  the  same  Rule,  given  notice  that 
he  desires  to  have  the  issues  of  fact  tried  before  a  Judge  and  jury,  the 
action  will  be  marked  in  the  Cause  Book  '*  Jury  trial  at  defendants 
instance  "  on  the  request  of  the  solicitor  for  either  party,  and  on  tho 
certificate  of  such  solicitor,  that  such  notice  has  been  duly  given  within 
tho  time,  or  extended  time,  referred  to  in  Rule  3. 

"  Actions  which  have  been  so  marked  will  bo  added  by  the  Associates 
to  their  list  of  actions  for  trial,  upon  the  solicitor  for  either  party 
bringing  to  them  tho  certificate  of  the  Chancery  Registrar  in  the  fonn 
given  below,  annexed  to  the  statement  of  claim.  Such  actions  wiU  be 
plac/od  in  the  list  in  the  order  in  which  they  are  entered  with  the 
Associates." 

•  4  Ch.  D.,  760  ;  46  L.  J.  (Ch.),  121 ;  35  L.  T.,  748  (January  13th, 
1877.i 

t  This  decision  was  mainly  based  on  the  language  of  sections  30  and 
37  of  the  Ihindpal  Act,  and  Rule  16  of  tho  present  Order,  which  see, 
»upra, 

X  Mr.  Leach.  }  W.  N.,  1877  (Notices)  p.  88 ;  cited  infra. 
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The  form  of  the  Chancery  Registrar's  certificate  appended  tc  the  notice  Old. 
is  as  follows : —  Rule  8^ 

"[Reference  to  Record^  and  Short  Title],  

'*!  certify  that  tins  action  was  entered  for  trial  in  the  Oause  Book 
of  the  Chancery  Division  on  the  day  of  ,  and  that  it  has 

been  this  day  marked  *  Jury  trial  at  defendant's  instance/  in  accordance 
with  a  Notice  given  by  the  defeihdant  imder  Order  XXXVI.,  Rule  8,  of 
the  Bulcs  of  the  Supreme  Court. 

"  Dated  the  day  of 

"  for  the  Senior  Registrar** 

The  notice  issued  by  the  Senior  Registrar  of  the  Chancery  Division 
only  applies  to  actions  proper  to  be  tried  by  a  jury.  Neither  plaintiff 
nor  defendant  can  insist,  for  instance,  on  a  trial  *'  before  a  Judge  and  jury  " 
of  an  action  for  sx)ecific  i)erformance,  as  to  which  the  Judge  has  power 
under  Rule  26  of  this  Order  to  direct  a  trial  before  the  Judge 
himself.* 

Rule  29ft. 

The  business  to  be  referred  to  the  Official  Eeferees 
appointed  under  the  Supreme  Court  of  Judicature  Act, 
1873,  shall  be  distributed  among  such  Official  Referees 
in  rotation  by  the  clerks  to  the  Registrars  of  the  Supreme 
Court,  Chancery  Division,  in  like  manner  in  all  respects 
as  the  business  referred  to  Conveyancing  Counsel  appointed 
under  the  Act  of  the  15th  and  16th  Vict.  cap.  80,  sec.  41, 
is  directed  to  be  distributed  by  the  second  of  the  Con- 
solidated General  Orders  of  the  Court  of  Chancery. 

This  new  Rule  was  added  by  Rule  14  of  the  Rules  of  the  Supreme 
Court,  June,  1876. 

See  as  to  Official  Referees,  sees.  56,  67,  68,  69  and  83  of  the 
Principal  Act,  supra. 

By  Rule  1  of  Order  II.  of  the  Consolidated  General  Orders  of  the 
Court  of  Chancery,  **  the  business  to  be  referred  to  the  Conveyancing 
Coiinscl  nominated  by  the  Lord  Chancellor  under  the  Stat.  15  and  16 
Vict,  c*  80,  s.  41,  shall  be  distributed  among  such  Coiinsel  in  rotation  by  the 
first  clerk  to  the  Registrars  for  the  time  being,  and  during  his  occasional 
absence  by  the  second  clerk  to  the  Registrars  for  the  time  being,  and 
during  the  occasional  or  necessary  absence  of  both  such  clerks,  then  by 
such  one  of  the  other  clerks  to  the  Registrars  as  the  Senior  Registrar 
for  the  time  being  may  nominate  for  that  purpose." 

By  Rule  2,  '*  the  clerk  making"  the  **  distribution  shall  be  responsible 
for  the  business  being  distributed  according  to  regular  and  just  rota- 
tion, and  in  such  manner  as  to  keep  secret  from  aU  persons  the  rota 
or  succession  of  Conveyancing  Counsel  to  whom  such  business  may  be 

•  Filley  v.  Baylie,  5  Ch.  D.,  241 ;  36  L.  T.,  296  ;  W.  N.,  1877,  p.  64. 
See  the  note  to  Rule  26  of  this  Order,  eupra. 
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(ML  ZZXVI.I  refened ;  and  it  dull  be  his  duty  to  keepa  record  of  Bach  referoneoB  with 
Sale  S9b.  proper  indexes,  and  to  enter  therein  aU  such  references  with  the  datee 
^~"~"'"—  when  the  same  are  made." 

By  Rule  4,  *'  in  case  the  Conveyancing  Ooimsel  in  rotation  shall 
from  illness  or  from  any  other  cause  be  unable  or  decline  to  accept 
any  such  reference,  the  same  shall  be  offered  to  the  other  Gonrey- 
andn^  Counsel  appointed  as  aforesaid  kuccossively,  according  to  their 
seniority  at  the  Bar,  until  some  one  of  them  shall  accept  the  same." 

The  remaining  Eules  (Bules  3  and  6),  are  adapted  by  Kules  29c  and 
29d  of  this  Order,  infra. 

Where  it  appears  by  the  pleadings  that  there  is  a  preliminary  question 
of  law  to  be  decided,  the  action  is  not  a  suitable  one  to  be  referred  to 
an  Official  Referee.* 

A  plaintiff,  who  elects  to  have  the  action  tried  before  an  Official 
Referee,  has  no  right  to  name  any  particular  Keferee  in  his  summona.t 

Itule  29c. 

When  an  order  shall  have  been  made  referring  any 
bofiiness  to  the  Official  Keferee  in  rotatibn^  such  order^  or 
a  duplicate  of  it,  shall  be  produced  to  the  Kegistrar's 
clerk,  whose  duty  it  is  to  make  such  distribution  as  afore- 
said ;  and  such  clerk  shall  (except  in  the  case  provided 
for  by  Rule  29d  of  this  Order)  endorse  thereon  a  note 
specifying  the  name  of  the  Official  Referee  in  rotation  to 
whom  such  business  is  to  be  referred ;  and  the  order  so 
endorsed  shall  be  a  sufficient  authority  for  the  Official 
Referee  to  proceed  with  the  business  so  referred. 

This  new  Kulo  was  added  by  tlio  16th  Rule  of  the  Rules  of  th* 
Supremo  Court,  June,  1876.  The  Rule  is  adapted  from  Rule  3  of  Older 
II.  of  the  Consolidated  Orders  of  the  Court  of  Chancery. 

Bule  29d. 

The  two  last  preceding  Rules  of  this  Order  are  not  to 
interfere  with  the  power  of  the  Court,  or  of  the  Judge 
at  chambers,  to  direct  or  transfer  a  reference  to  anyone 
in  particular  of  the  said  Official  Referees,  where  it 
appears  to  the  Court  or  the  Judge  to  be  expedient;  but 
every  such  reference  or  transfer  shall  be  recorded  in  the 

*  Lateelles  v.  Butt,  2  Ch.  D.,  688 ;  24  W.  R.,  659. 
t  Bee  per  Bacon,  Y.C.,  in  Laseelles  v.  Butt,  2  Gh.  D.,  688 ;   and 
Bole  2  of  Order  IL  of  the  Consolidated  Grenend  Orders,  mtprm. 
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maimer  mentioned  in  Bule  2  of  the  second  of  the  said  Ord. 

Sill6  89d 

Consolidated  General  Orders,*  and  a  note  to  that  eflFect '■ 

be  endorsed  on  the  order  of  reference  or  transfer ;  and 
in  case  any  such  reference  or  transfer  shall  have  been  or 
shall  be  made  to  any  one  in  particular  of  the  said  Beferees^ 
then  the  clerk  in  making  the  distribution  of  the  business 
according  to  such  rotation  as  aforesaid^  shall  have  regard 
to  any  such  reference  or  transfer. 

This  new  Rulo  was  added  by  Hulo  16  of  the  Holes  of  the  Supreme 
Court,  June,  1876.  The  liulo  is  adapted  from  Hulc  6  of  Order  II.  of 
the  Consolidated  Orders  of  the  Court  of  Chancery. 

Eule  30. 

Where  any  cause  or  matter,  or  any  question  in  any 
cause  or  matter,  is  referred  to  a  Referee,  he  may,  subject 
to  the  order  of  the  Court  or  a  Judge,  hold  the  trial  at 
or  adjourn  it  to  any  place  which  ho  may  deem  most  con- 
venient, and  have  any  inspection  or  view,  either  by  himself 
or  with  his  assessors  (if  any),  which  he  may  deem  expe- 
dient for  the  better  disposal  of  the  controversy  before 
him.  He  shall,  unless  otherwise  directed  by  the  Court 
or  a  Judge,  proceed  with  the  trial  de  die  in  diem,  in  a 
similar  manner  as  in  actions  tried  by  a  Jury. 

Tliis  Eulc  is  a  re-enactment  of  Rule  34  of  the  Principal  Act,  the  words 
"  any  cause  "  being  substituted  at  the  commencement  for  "  an  action." 
Soe  as  to  EeferooH,  sections  56, 57, 68, 69,  and  83  of  the  Principal  Act,  and 
Bules  2  and  5  of  tliis  Order,  supra.  This  and  the  remaining  Rules  of  this 
Order  are  framed  under  the  authority  of  s.  67  of  the  Principal  Act, 
iupra  : — "  AU  such  trials  before  Referees  shall  be  conducted  in  such 
manner  as  may  be  prescribed  by  Rules  of  Court." 

"  Subject  to  the  order  of  the  Court  or  a  Judge."  By  s.  57  of  the 
Principal  Act,  *'  subject  to  Rules  of  Court,  all  such  trials  before  Referees 
shaU  he  conducted  in  such  manner  as  the  Court  or  a  Judge  ordering  the 
■une  shall  direct." 

•* Proceed  with  the  trial  dc  die  in  diem"  These  words  are  directory 
merely.  If  the  Referee  does  not  proceed  with  the  refei'enco  de  die  in 
diem,  the  Court  wiU  remove  him,  if  its  attention  is  called  at  the  time 
to  this  neglect  of  duty.  A  plaintiff,  however,  who  silently  acquiesces  in 
it  by  continuing  to  attend  the  reference,  cannot,  when  the  Referee  has 

*  Seo  this  Rule  set  out  in  the  note  to  Rule  29b  of  this  Older, 
eupra. 
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CM.  ZZZVI.,  aecidcd  in  the  defendant's  favour,  move  to  set  aside  the  awaxd  on  the 
Role  90.      ground  that  the  Referee  did  not  sit  de  die  in  diem,* 

Rule  31. 
Subject  to  any  order  to  be  made  by  the  Court  or 
Judge  ordering  the  same,  evidence  ahall  be  taken  at  any 
trial  before  a  Referee^  and  the  attendance  of  witnesses  may 
be  enforced  by  subpoena,  and  every  such  trial  shall  be  con- 
ducted in  the  same  manner,  as  nearly  as  circumstance 
will  admit,  as  trials  before  a  Judge  of  the  High  Court, 
but  not  so  as  to  make  the  tribunal  of  the  Beferee  a  public 
Court  of  Justice. 

*  See  the  3  &  4  Wm.  IV.  c.  42,  s.  4. 

Euk  82. 
Subject  to  any  such  order  as  last  aforesaid,  the  Referee 
shall  have   the  same   authority  in  the    conduct  of  any 
reference  or  trial  as  a  Judge  of  the  High  Court  when 
presiding  at  any  trial  before  him. 

See  Rule  22  of  thiR  Order,  supra,  as  to  the  powers  of  a  Judge  over  the 
entry  of  judgment. 

Itule  33. 
Nothing  in  these  Rules  contained  shall  authorise  any 
Referee  to  commit  any  person  to  prison,  or  to  enforce  any 
order  by  attachment  or  otherwise. 

The  Rule  expressly  denies  to  Referees  the  powers  inherent  in  a  Cooit 
of  Record  of  committal  for  contempt  of  Court.  As  soon  as  he  has 
given  his  decision  the  Referee  in  functus  officio j  and  the  duty  of  enforcing 
it  belongs  to  the  Court  or  the  Judge  who  directed  the  reference. 

Rule  34. 
The  Referee  may,  before  the  conclusion  of  any  trial 
before  him,  or  by  his  report  imder  the  reference  made  to 
him,  submit  any  question  arising  therein  for  the  decision  of 
the  Court,  or  state  any  facts  specially,  with  power  to  the 
Court  to  di'aw  inferences  therefrom,  and  in  any  such  case 
the  order  to  be  made  on  such  submission  or  statement  shall 

♦  Rohin9<m  v.  Itobinton,  35  L.  T.,  337 ;  24  W.  R.,  675. 
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be  entered  as  the  Court  may  direct ;  and  the  Court  shall  Ord. 

have  power  to  require  any  explanation  or  reasons  from  the 1 

Referee,  and  to  remit  the  cause  or  matter,  or  any  part 
thereof,  for  re-trial  or  further  consideration  to  the  same  or 
any  other  Referee. 

This  Eulc  is  a  re-onactment  of  Hole  35  of  tho  Principal  Act. 

These  Rules  give  the  Court  more  power  over  a  Referee,  than  formerly 
over  an  Arbitrator.  An  important  check  over  Referees  is  also  afforded 
by  Order  XL.,  Rule  5,  infra. 

When  an  Official  Referee  has  made  a  report  on  a  cause  or  matter 
referred  to  him,  tho  Court  will  not  entertain  an  application  under  tho 
present  Rule  to  ''remit"  the  cause  or  matter  to  him  for  re-trial  or 
further  consideration,  unless  the  application  be  supported  by  evidence 
on  affidavit  or  otherwise.* 

See,  further,  as  to  Referees,  the  following  cases  which  will  bo  found 
briefly  epitomized  under  sees.  58  and  59  of  the  Principal  Act,  supra  : 
Rowcliffe  V.  Leigh  ;t  The  Baltic  Company  v.  Simpson  ;%  Broder  v.  Saillard^^ 
and  Cruikshank  v.  The  Floating  Baths  Swimming  Company ,  Limited.\\ 

ORDER  XXXVII. 

EVIDENCE    GENERALLY. 

Rule  1. 
In  the  absence  of  any  agreement  between  the  parties, 
and  subject  to  these  Rules,  the  witnesses  at  the  trial  of  any 
action  or  any  assessment  of  damages,  shall  be  examined 
vivd  voce  and  in  open  Court,  but  the  Court  or  a  Judge  may 
at  any  time  for  sufficient  reason  order  that  any  particular 
fact  or  facts  may  be  proved  by  affidavit,  or  that  the  affidavit 
of  any  witness  may  be  read  at  the  hearing  or  trial,  on  such 
conditions  as  the  Court  or  Judge  may  think  reasonable,  or 
that  any  witness  whose  attendance  in  Court  ought  for  some 
sufficient  cause  to  be  dispensed  with,  be  examined  by  in- 
terrogatories or  otherwise  before  a  commissioner  or  exa- 

*  Stubbs  V.  Boyle,  2  Q.  B.  D.,  124  ;  35  L  T.,  906 ;  26  W.  R,  184. 

t  3  Ch.  D.,  292  ;  24  W.  R.,  782  ;  2  Cliarley's  Cases  (Court),  128.  Also 
4  Ch.  D.,  661  ;   46  L.  J.  (Ch.),  60 ;  26  W.  R.,  66. 

X  24  W,  R.,  390;  2  Charley's  Cases  (Court),  119. 

t  2Ch.  D.,  692;  46  L.  J.  (Ch.),  414;  24  W.  R.,  466;  2  Charley's 
Gases  (Court),  121.  I 

I  1  C.  P.  D.,  260 ;  46  L.  J.  (C.  P.),  684 ;  34  L.  T.,  738  ;  24  W.  R., 
644  ;  2  Charley's  Cases  (Court),  128. 
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Or^^^^i  miner ;  provided  that  where  it  appears  to  the  Court  or 

Judge  that  the  other  party  band  fide  desires  the  prodaotioa 

of  a  witness  for  cross-examination^  and  that  sach  witnsB 
can  he  produced,  an  order  shall  not  be  made  authoriaing 
the  evidence  of  such  witness  to  be  given  by  affidavit 

This  liule  is  a  ro-onactment  of  Rule  36  of  the  Principal  Act. 

The  Rule  is  a  compromise  between  the  practice  of  the  Coutff  of 
Common  Law  and  Equity,  respectively.  Jmb  Common  Law  pnctioe 
of  vivd  voce  examination  is  to  prevail,  hut  power  is  given  to  the  OoQzt  to 
order  proof  by  affidavit  in  exceptional  cases. 

This  Rule  is  referred  to  in  the  20th  section  of  the  present  Act,  mprm  : — 
''  Nothing  in  this  Act  or  in  the  first  Schedule  hereto,  or  in  any  Roles  of 
Court  to  bo  made  imder  this  Act,  save  ait  far  as  relates  to  the  power ^tAs  Court 
for  special  reasons  to  allow  depositions  or  affidavits  to  be  read,  shad  affect  the 
mode  of  giving  evidence  by  the  oral  examination  of  witnesses  in  trials  br 
jdnr,  or  the  rules  of  evidence,  or  the  law  relating  to  jurymen  or  juries. 

in  the  Court  of  Chancery  the  evidence  in  chief  was  taken  either  Irf 
affidavit  or  oraUy  before  an  examiner,  generally  in  the  absence  of  the 
opposite  party,  who  had,  however,  the  power  of  cross-examination  at  a 
later  stage,  either  orally  before  an  examiner,  or  in  opon  Court. 

This  Rule,  down  to  the  word  "  provided,"  is  copied,  almost  verbatim^ 
from  the  recommendations  of  the  Judicature  Commission.* 

Tho  lost  part  of  the  Rule  (from  "provided  "  to  the  end)  is  new.  The 
Judicature  Commission  recommended  that  '*  any  witness  who  had  made  an 
affidavit  should  be  liable  to  cross-examination."  See  Rule  2  of  this 
Order,  tn/ra,  where  a  similar  recommendation  has  been  adopted. 

As  to  affidavit  evidence,  sec  Order  XXXVIII. 

**  In  the  absence  of  any  agreement  between  the  parties.*'  The  consent 
to  have  the  evidence  taken  by  affidavit  under  tliis  Rule  (see  Order 
XXXVIII.,  Rule  1)  must  bo  a  written  consent  in  exiting.  It  must  not 
be  left  to  bo  inferred  merely  from  a  correspondence  between  the  paztifi8.t 

Where,  in  a  suit  pending  on  the  Ist  of  November,  1876,  in  which 
replication  had  not,  at  that  date,  been  filed,  or  notice  of  motion  for  decree 
given,  the  plaintifi"  applied  to  have  the  evidence  iiken  by  affidavit  and 
the  defendant  opposed  the  application,  Malins,  V.C,  refused  it,  but 
reservetl  the  costs  of  the  application  to  the  hearing,  J  and  Bacon,  V.C.,  al 
the  hearing,  although  he  gave  tho  defendant  the  general  coi^  of  tha 
cause,  disallowed  him  the  costs  of  the  application,  to  mark  his  sense  of  tho 
defendant's  ^'perverse,  unreasonable  and  unjust'*  c<mdnct.  The  dofen- 
fhmt  in  this  case  was  a  trustee,  and  tho  great<'r  part  of  the  expense  of 
preparing  affidavits  had  been  incurred  before  the  1st  of  Novembo",  1875.f 

A  guardian  ad  litem  can  consent  on  behalf  of  infant  defendants  to  the 
taking  of  evidence  by  affidavit  under  this  I{ulc.||  It  is  not  necessaty  that 
an  order  of  the  Court  should  bo  obtained. IT 

♦  First  Report,  p.  14. 

t  The  New  Westminster  Brewerff  Company  v.  Hannah ,  1  Ch,  IX,  278; 
24  W.  R.,  137  ;  1  Charley's  Cases  (Court),  138.    INr  Hall,  V.a 

X  Pattison  v.   WooUr,  1  Ch.  D.,  464  ;  1  Charley's  Cases  (Court),  186. 
§  2  Ch.   D.,  686  ;  45  L.  J.  (Ch.),  274  ;  34    L.  T.,  415;  24  W.  R.,466^ 
II  Xnatchbullv.  Fowle,  1  Ch.  D.,  604  ;  24  W.  R..  629. 
^  Fryer  Y,  JFisemany  46  L.  J.  (Ch.),  199  ;  33  L.  T.,  770;  24  W.  R.,628. 
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In  Gardiner  v.  Sardy,*  which  was  a  foroclosme  suit,  commenoed  before  <MJESZVII.y 
the  Iflt  of  November,  1876,  the  defendants,  who  were  resident  out  of  the       Bale  1 

fmriadietion,  had  made  default  in  appearance,  and  the  plaintiff  applied^  for  

leave  (amongst  other  things)  to  prove  his  case  by  affidavit  at  the  hearing. 
Bacon,  V.C.,  said  that  he  could  not  order  the  evidence  to  bo  taken  by 
affidavit. 

In  an  action  brought  for  the  purpose  of  proving  a  will  in  solemn  form, 
where  none  of  the  parties  cited  had  appeared,  Hannen,  J.,  refused  to 
order  the  execution  and  attestation  of  the  will  to  be  proved  by  affidavit 
under  this  Rulo.f 

In  Admiralty  actions  in  rem,  if  the  plaintiff  makes  default  in  pleading, 
the  evidence  may  be  ordered  to  be  taken  by  affidavit,  independently  of 
the  present  Rule.} 

JRule  2. 

Upon  any  motion,  petition,  or  summons,  evidence  may 
be  given  by  affidavit ;  but  the  Court  or  a  Judge  may,  on 
the  application  of  either  party,  order  the  attendance  for 
cross-examination  of  the  person  making  any  such  affi- 
davit. 

This  Rule  is  a  re-enactment  of  Rule  37  of  the  Principal  Act,  the  words, 
"motion,  petition,  or  summons,'*  being  substituted  for  "interlocutory 
application." 

This  Rule  is  copied  almost  verbatim  from  the  recommendations  of  the 
.ludicaturo  Commission,  the  words,  "any  motion,  petition,  or  summons," 
being  substituted  for  "  interlocutory  applications."}  See,  also,  15  and  16 
Vict.  c.  86,  8.  40. 

Leave  cannot  be  given  to  cross-examine  witnesses  in  Court  on  inter- 
locutory applications ;  the  witnesses  can  only  be  ordered  to  bo  in  atten- 
dance for  cross-examination  if  it  appear  necessary.     Per  Jessel,  K.R.|| 

Rules  2  aud  3  of  this  Order,  as  to  cross-examining  witnesses,  do  not 
apply  to  the  cross-examination  of  the  parties  to  the  cause. f 

Bule  3. 

Affidavits  shall  be  confined  to  such  facts  as  the  witness 
is  able  of  his  own  knowledge  to  prove,  except  on  inter- 
locutory motions, on  which  statements  as  to  his  belief,  with 
the  grounds  thereof,  maybe  admitted.     The  costs  of  every 

♦  W.  N.,  1876,  p.  163;  11  N.  O.,  96. 

t  Cook  V.  Tomlimon,  24  W.  R.,  861  ;  36  L.T.,  431 ;  26  W.R.,  62L 

+  The  "  SfactoHa,*'  2  P.  D.,  3.  The  Admiralty  Court  Rules,  1869, 
Rules  76,  88,  106,  would  apply  under  section  18  of  this  Act. 

{  First  Report,  p.  14. 

II  In  Re  Natyglo  and  Blaxna  Ironwork  Company ^  10  N.  C,  196:  1 
Charley's  Casts  (Court),  137. 

H  Btorer  v.  Simmons j  2  Charley's  Cases  (Chambers),  66.  PerLindley,  J. 
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^^'Sm^S""*  ^^^"^^  which  shall  unnecessarily   set  forth  matters  of 
'- —  hearsay,  or  argumentative  matter,  or  copies  of  or  extracts 

from  documents,  shall  be   paid  by  the  party  filing  the 

same. 

This  Kulo  is  a  rc-cnactment  of  Hule  35  of  tho  Principal  Act. 

A  distinction  is  hero  very  properly  drawn  between  evidence  on  affidavit, 
which  is  to  replace  vivd  voce  examination  in  open  Court,  and  mere  affidavits 
in  support  of  motions  and  summonses,  and  other  interlocutory  proceedings. 
Hie  law  hero  enacted  as  to  the  latter  is  identical  with  that  laid  down 
by  Mr.  Day,  in  reference  to  affidavits  in  support  of  interlocutory  motions 
at  Common  Law : — **  When  facts  are  not  within  the  deponent's  knowledge, 
he  should  allege  that  ho  has  been  informed  thereof,  or  that  he  verdy 
believes  them  to  be  true.  Thus,  where  it  is  from  the  circumstances  clearly 
impossible  to  swear  positively — as  where  tho  cause  of  action  arose  from 
nonpaynient  of  bills  in  India — it  is  considered  sufficient  to  state  that  the 
bills  were  not  paid  to  deponent's  knowledge  andbeUef."* 

The  second  clause  of  this  Rule  is  taken  from  Order  XL.  of  the  Consoli- 
dated Orders  of  the  Court  of  Chancery,  Rules  9  and  10. 

See,  as  to  costs,  the  Rules  of  the  Supremo  Court  (Costs),  Special 
Allowances  and  General  Provisions,  §  18,  infra. 

Rule  4. 
The  Court  or  a  Judge  may,  in  canse  or  matter  where  it 
shall  appear  necessary  for  the  purposes  of  justice,  make  any 
order  for  the  examination  upon  oath  before  any  officer  of 
the  Court,  or  any  other  person  or  persons,  and  at  any  place, 
of  any  witness  or  person,  and  may  order  any  deposition  so 
taken  to  be  filed  in  the  Court,  and  may  empower  any  party 
to  any  such  cause  or  matter  to  give  such  deposition  in 
evidence  therein  on  such  terms,  if  any,  as  the  Court  or  a 
Judge  may  direct. 

This  Rule  is  a  re-enactment  of  tho  last  clause  of  Rule  46  of  the  Prin- 
cipal Act. 

A  similar  power  was  given  by  ss.  46  and  47  of  the  Common  Law  Pro- 
oodiirc  Act,  1854,  to  the  Common  Law  Courts  and  Judges.  And  Bee 
1  Wm.  rV.  c.  22,  s.  4. 

As  to  printing  depositions,  see  tho  Rules  of  the  Supreme  Court  (Costs)^ 
Orders  I.  to  V.,  infra, 

**  Any  officer  of  the  Court "  includes  the  existing  examiners  in  Chancery, 
appointed  under  16  &  17  Vict.  c.  22,  whose  offices  are  clearly  saved  by 
s.  77  of  the  Principal  Act.f    See,  also,  Rule  1  of  this  Order,  tupra. 

*  Common  Law  Procedure  Acts,  p.  52,  citing  ffobson  t.  CampUU^  1  H. 
Black.,  245. 

*•  InRe  Springall  and  Qoldtack't  Contract,  W.  N.,  1876,  p.  225.  Per 
JoBsel,  M.R. 
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An  application  for  the  examination  of  a  'witness  under  this  Rule  may  be  Ord.ZZZyiL. 
made  ex  parte  on  an  affidavit  of  the  solicitor  to  the  party  applying,  to  the       Bule  4. 

effect  that  the  vdtness  is  a  "  necessary  and  material  **  one  on  behalf  of  his  

client,  and  is  unable  to  give  evidence  in  open  Ck>uit  for  some  specified 
reason.* 

'*May  order  any  deposition  to  be  filed."  In  Bolton  v.  BoUonjf  Hallt 
V.C,  ordered  a  deposition  to  be  filed,  although  it  was  not  in  the  examiner's 
handwriting,  as  the  examination  took  place  in  the  presence  of  the 
advisers  of  the  opposite  party,  who  cross-examined  the  witness,  and  tho 
examiner  certified  that  the  deposition  had  been  read  over  to  the  witneaer 
and  signed  by  him  in  his  presence. 

OEDER  XXXVIII. 

EVIDENCE   BY  AFFIDAVIT. 

Mule  1. 
Within  fourteen  days  after  a  consentt  for  taking  evi- 
dence by  affidavit  as  between  the  plaintifif  and  the  defen- 
dant has  been  given,  or  within  such  time  as  the  parties 
may  agree  upon,  or  a  Judge  in  chambers  may  allow,  the 
plaintiff  shall  file  his  affidavits  and  deliver  to  the  defen- 
dant or  his  solicitor  a  list  thereof. 

**  Within  fourteen  days."  This  was  tho  time  within  which  the  plaintiff 
or  defendant  might  apply  after  issue  joined,  that  the  evidence  be 
taken  vivd  voce  at  tho  hearing  of  the  cause,  instead  of  before  an  examiner.  6 
Evidence  by  affidavit  was,  however,  permissible  after  issue  joined,  instead 
of  before  an  examiner.||  Tho  evidence  is  to  be  closed  before  notice  of 
trial  is  given. 

**  A  consent  for  taking  evidence  by  affidavit,  as  between  the  plaintiff 
and  defendant."  This  consent  is  '*  Uie  agreement  between  the  parties  " 
referred  to  in  Order  XXXVU.,  Eulo  1,  tupra.  It  must  be  a  fonnal 
consent  in  writing.lF 

A  guardian  ad  litem  can  consent,  on  behalf  of  in&nt  defendants,  to  the 
evidence  being  taken  by  affidavit,**  and  no  order  of  the  Court  is  necessary 
to  enable  him  to  do  so.ff 

Although,  as  a  rule,  trustees  who  are  made  parties  to  a  Chancery  suit 

♦  Coe's  Practice  of  tho  Judges'  Chambers,  109.  See  Chitty's  **  Forms," 
173,  etc. 

t  2  Ch.  D.,  217 ;  34  L.  T.,  123  ;  24  W.  R.,  426. 

J  "  I  hope,"  said  HaU,  V.C,  in  The  Attomef/- General  v.  The  Taffham 
Sarbour  Jteclatnation  Company ,  W.  N.,  1876,  p.  94,  "  that  the  evidence  in 
all  actions  will,  as  far  as  possible,  be  taken  by  affidavit." 

§  Order  of  6th  February,  1861,  Rule  3.  But  see  Rule  10  of  the  same 
Order. 

II  Rule  5  of  tho  same  Order. 

%  The  New  Westminster  Brewery  Company  v.  ICannah,  1  Ch.  D.,  278 ; 
24  W.  R.,  137  ;  1  Charley's  Cases  (Court),  138.    Per  HaU,  V.C. 

♦♦  Enatehhull  v.  Fowle,  1  Ch.  D.,  604 ;  24  W.  R.,  901 ;  Frytr  T. 
Wiseman,  46  L.  J.  (Ch.),  199 ;  33  L,  T.,  779  ;  24  W.  R.,  206. 

ft  Fryer  v.  Wiseman,  ubi  eupra, 

41 


642         8UFRBMB  COURT  OF  JUDICATURE  ACT,   1875. 

Or  JCXX?III.,  9xe  allowed  their  costs,  trustees  who  refused  to  consent  to  the  evidence 
B«U  1.  being  taken  by  affidavit,  and  thereby  prevented  the  evidence  from  being 
BO  tfl^en,  were  fined  by  Bacon,  Y.G.,  in  the  costs  of  an  application  by  the 
opposite  party  to  Malins,  Y.O.,  to  have  the  evidence  so  taken,  the  snit 
having  been  bcg^n  under  the  old  Chancery  practice,  and  considerable 
expense  having  been  incurred  in  the  preparation  of  affidavits  before  the 
Ist  of  November,  1876.* 

**  Within  such  time  as  a  Judge  at  chambers  may  allow/*  This  refers 
more  particularly  to  a  case  in  which  the  Judge  has,  under  Order  XXXYII., 
Rule  1,  "  for  sufficient  reason  "  orderedf  that  any  particular  fact  or  facts 
shall  be  proved  by  affidavit. 

N.B. — Affidavits  which  merely  echo  the  statement  of  claim,  the  deponent 
having  no  personal  knowledge  of  the  matters  deposed  to,  cannot  be  used 
at  the  hearmg,  and  the  costs  of  them  will  bo  disallowed.  Per  Jessel, 
M.R.i 

Rtdc  2. 
The  defendant  within  fourteen  days  after  delivery  of 
such  list,  or  within  such  time  as  the  parties  may  agree 
upon,  or  a  Judge  in  chambers  may  allow,  shall  file  his 
affidavits  and  deliver  to  the  plaintiff  or  his  solicitor  a  list 
thereof. 

**  Such  list,"  i.e,^  the  list  of  affidavits  filed  by  the  plaintiff  under  Rule  1 
of  this  Order,  supra. 

Rule  3. 
Within  seven  days  after  the  expiration  of  the  said 
fourtf^en  days,  or  such  other  time  as  aforesaid,  the  plaintiff 
shall  file  his  affidavits  in  reply,  which  affidavits  shall  be 
confined  to  matters  strictly  in  reply,  and  shall  deliver  to 
\hQ  defendant  or  his  solicitor  a  list  thereof. 

**Tho  said  fourteen  days,"  t.^.,  the  fourteen  days  from  the  delivery  of 
the  plaintiff's  list  of  affidavits,  within  which  the  defendant,  under  the 
last  Rule,  has  delivered  his  list  of  affidavits. 

**Or  such  other  time  as  aforesaid,"  ».<?.,  such  timo  as,  under  thiB  last 
Rule,  the  parties  have  agreed  upon,  or  as  a  Judge  at  chambers  has  allowed. 

In  a  suit  commenced  before  the  Ist  of  November,  1875,  to  have  a 
voluntary'  settlement  by  the  plaintiff  s(>t  aside,  on  the  ground  of  fraud 
and  surprise,  Bacon,  V.C,  allowed  the  plaintiff  to  use  at  the  hearing 
affida\'its^W  subseguentiy  to  the  affidavita  in  reply ^  purpoFting  to  shew 
that  the  plaintiff  was  suffering  from  mental  inc^ipacity  at  the  timo  at 
which  she  executed  the  settlement. { 

♦  Pattison  v.  WooUr,  2  Ch.  D.,  686;  46  L.  J.  (Ch.),  274;  84  L.  T., 
41  ;  24  W.  R.,  465. 

t  **  The  oral  examination  of  witnesses  in  triah  by  jury  "  is  protected  by 
flection  20  of  this  Act. 

;  W.  N.,  1876,  p.  69.     See  Order  XXXVII.,  Rule  8,  tupra, 

9  Roe  v.  Daviea,  2  Ch.  D.,  729  ;  24  W.  R.,  606. 
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Euh  4.  or.3aa[vin., 

Biil6  4. 
When  the  evidence  is  taken  by  affidavit,  any  party 

desiring  to  cross-examine  a  deponent  who  has  made  an 
affidavit  filed  on  behalf  of  the  opposite  partj%  may  serve 
upon  the  party  by  whom  such  affidavit  has  been  filed  a 
notice  in  writing,  requiring  the  production  of  the  deponent 
for  cross-examination  before  the  Court  at  the  trial,  such 
notice  to  be  served'  at  any  time  before  the  expiration  of 
fourteen  days  next  after  the  end  of  the  time  allowed  for 
filing  affidavits  in  reply,  or  within  such  time  as  in  any 
case  the  Court  or  a  Judge  may  specially  appoint;  and 
unless  such  deponent  is  produced  accordingly,  his  affidavit 
shall  not  be  used  as  evidence  unless  by  the  special  leave  of 
the  Court.  The  party  producing  such  deponent  for  cross- 
examination  shall  not  be  entitled  to  demand  the  expenses 
thereof  in  the  first  instance  from  the  party  requiring  such 
production. 

Tho  Rule  is  copied  from  the  19th  Rule  of  the  Chancery  Order  of  6th 
February,  18C1.  Tho  important  little  word  **  not  "  has,  however,  been 
inserted  in  the  last  sentence. 

**Hifl  affidavit  Bhall  not  be  used  in  evidence."  In  Mej/rick  v. 
Janus*  tho  defendants  moved  that  affidavits  filed  on  behalf  of  the 
plaintiff  be  taken  off  the  file,  on  the  ground  that  the  deponent,  who  had 
been  ordered  to  attend  before  the  examiners  to  be  cross-examined,  had  ' 
not  been  produced.  It  was  pointed  out  that  the  proper  course  was  to 
object  to  the  affidavits  being  read.  Jessel,  M.R.,  held  that  the  motion 
was  irregular. 

Eule  5. 
The  party  to  whom  such  notice  as  is  mentioned  in 
the  last  preceding  Rule  is  given  shall  be  entitled  to  com- 
pel the  attondance  of  the  deponent  for  cross-examination 
in  the  same  way  as  he  might  compel  the  attendance  of  a 
witness  to  be  examined. 

The  Rule  is  copied  from  the  21st  Rule  of  the  Chancery  Order  of  the 
6th  February,  1861. 

Eule  6. 
When  the  evidence  in  any  action  is  under  this  Order 

♦  W.  N.,  1877,  p.  120  ;  12  N.  C,  110. 
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OrjuuLviiL,  taken  by  affidavit  such  evidence  shall  be  printed,  and  the 

! —  notice  of  trial*  shall  be  given  at  the  same  time  or  times 

after  the  close  of  the  evidence  as  in  other  cases  is  by  these 
Bules  provided  after  the  close  of  the  pleadings, 

Ab  to  notice  of  trial,  see  pp.  432-3. 

The  direction  as  to  printing  is  taken  from  the  1st  Rule  of  the  Chancery 
Order  of  the  16th  May,  1862. 

By  the  Vth  Order  of  the  Rules  of  the  Supreme  Court  (Costs),  elaborate 
provision  is  made  for  the  printing  of  affidavits  a^d  the  supply  of  copies  at 
a  cheap  rate.  One  of  the  directions  is,  that  the  affidavit  la  to  be  priiuted 
by  the  party  on  whose  behalf  it  is  taken,  and  in  the  manner  provided  by 
Rule  2  of  Order  LVI.,  in/ra.f 

By  Rule  3  of  that  Chrder  an  affidavit  may  bo  sworn  to  either  in  print  or 
in  manuscript,  or  partly  in  print  and  partly  in  nmnuscript. 

The  requirement  of  this  Rule  that  when  the  evidence  in  any  action  is 
taken  by  affidavit,  under  this  Order,  it  must  be  printed,  was  dispensed 
with  by  Hall,  Y.C.,  with  the  consent  of  both  parties,  in  the  case  of  The 
Attorney-General  v.  The  Fagham  Harbour  Reelamation  dDmpany,^  in  which, 
before  the  action  was  turned  into  an  information  and  action,  the  whole  of 
the  plaintiff's  evidence  in  chief,  and  also  part  of  the  defendant's  evidence, 
had  been  taken  by  affidavit. 

ORDEE  XXXIX. 

MOTION   FOR   NEW  TRIAL. 

Rule  1. 

A  party  desirous  of  obtaining  a  new  trial  of  any  cause  tried  in  the  Queen's 

Bench ^  Common  Pleas,  or  Exchequer  Ditisions  on  which  a  verdict  has  been 

found  by  a  Jury,  or  by  a  Judge  without  a  Jury,  must  apply  for  the  same  to  a 

Divisional  Court  by  motion  for  an  order  calling  upon  the  opposite  party  to 

show  cause  at  the  expiration  of  eight  days  from  the  date  of  the  order ^  or  so 

soon  after  as  the  ease  can  be  heard,  why  a  new  trial  should  not  be  direjcted. 

Such  motion  shall  be  made  within  four  days  after  the  trial,  if  the  3ivisiomtl 

Court  is  then  sitting,  or  within  t  fie  first  four  days  after  the  commencement  of 

the  sitting  of  the  Divisional  Court  next  after  the  trial,  or  within  such 

extended  time  as  the  Court  or  a  Judge  may  allow. 

*«  Shall  be  made  within  four  days/'  By  Reg.  Gen.  Hil.  T.,  1863,  Rule 
60,  **No  motion  for  a  new  trial  shall  be  allowed  after  the  expiration 
of  four  dajrs  from  the  trial,  nor  in  any  case  after  the  expiration  of  the 
term,  if  the  case  be  tried  in  term,  or  after  the  expiration  of  the  first  fourdays 
of  the  ensuing  term,  when  the  cause  is  tried  out  of  term,  unless  entered  in 
a  list  of  postponed  motions  by  leave  of  the  Court." 

♦  As  to  notice  of  trial,  see  Order  XXXVI.,  Rules  3  to  16,  supra. 

t  The  Rules  of  Order  V.  of  the  Rules  of  the  Supreme  Court  (Costs), 
numbered  9  to  14  (inclusive),  relative  to  supplying  written  copies  of 
affidavits  to  the  opposite  party,  are  taken  verbatim  from  Order  XXXVJ. 
of  the  Consolidated  Orders  of  the  Court  of  Chancery. 

i  W.  K.,  1876,  p.  94 ;  Times,  Monday,  February  21st,  1876. 
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Tho  distinction  between  sittings  within  term  and  out  of   term  are  <M.  XXZIZ., 

abolished  by  s.  26  of  the  Piincipal  Act,  so  &r  as  relates  to  the  adminis-        Bnle  1. 

tration  of  justice.    Tho  curious  and  remarkable  rule  that  if  the  action 

were  tried  in  term,  the  rule  must  be  moved  for  in  term  hatt  no  counter- 
part in  the  new  practice,  but  **  the  first  four  days  of  the  sitting  of  tho 
bivisional  Court  next  after  the  trial "  answer,  to  some  extent,  to  **  the  first 
four  days  of  the  ensuing  term/** 

Leave  to  vary  the  stereotyped  time  of  application  is  still  preserved  by 
the  present  Hule,  but  there  is  no  allusion  to  any  **  list  of  postponed 
motions/* 

The  Judicature  Commission  recommended t  that  "the  time  within 
which  an  application  must  be  made  for  a  new  trial  should  bo  regulated 
by  General  Orders  of  the  Supreme  Court/* 

The  Courts  were  very  rigid  in  adhering  to  the  time  limited  by  the 
Reg.  Gen.  Hil.  T.,  1853,t  but,  under  very  peculiar  circumstances,  they 
would  allow  tho  motion  to  be  made  at  any  time  before  judgment  waa 
actually  signed.  § 

In  Hallums  v.  SillsJi\  a  verdict  was  given  for  the  plaintiff"  at  the 
Maidstone  Summer  Assizes,  on  Tuesday,  the  11th  of  July,  1876.  The  - 
defendant  was  desirous  of  moving  for  a  new  trial  under  the  present  Hule, 
which  specifies  two  different  states  of  circumstances  under  which  the 
application  may  *be  made: — (1)  the  Divisional  Court  maybe  sitting  at 
some  time  within  the  four  days  after  the  trial,  in  which  case  the  a])plica- 
tion  must  bo  made  within  those  four  days ;  or  (2)  the  Divisional  Court  may 
not  be  sitting  within  the  four  days  next  after  the  trial,  in  which  case  the 
application  must  be  made  within  the  first  four  days  after  the  commence- 
ment of  the  sitting  of  tho  Divisional  Court  next  after  the  trial.  In 
Halhuns  v.  Hills  tho  Divisional  Court  did  not  sit,  after  the  trial,  till  the 
17th  of  July,  and,  consequently,  did  not  sit  "  within  four  days  after  the 
trial."  The  first  altemativo,  therefore,  did  not  apply.  The  next  sitting 
after  the  17th  was  on  the  24th  of  July.  No  apphcation  was  made  by  the 
defendant  on  the  17th,  and,  on  his  applying  on  the  24th,  he  was  told  by 
the  Di%*isional  Court  that  ho  was  too  late,  as  the  sittings  had  "  com- 
menced," in  view  of  the  present  Hule,  on  the  17th,  and  the  motion  ought 
to  have  been  made  on  that  day!  Tho  defendant,  according  to  the 
Divisional  Court,  had  thus  only  one  day  on  which  to  move !  The  Court 
of  Appeal  upset  this  remarkable  decision,  and  decided  that  the  "  four 
•days,"  within  which,  in  the  second  alternative,  tho  defendant  in  an  action 
tried  on  Circuit  had  power  to  move,  meant  four  days  on  which  the 
Divisional  Court  was  actually  sitting. 

Immediately  after  the  decision  in  Hallunti  v.  Hilh  applications  were 
made  to  tho  Divisional  Court  in  Pondenton  v.  Flanque^  AUgoody.  Gibsonf** 
and  Appleyard  v.  Yatesjff  for  new  trials  of  actions  tried  at  the  Summer 
Assizes  of  187C.  In  Pondenson  v.  Flanque  the  action  was  tried  on  the 
22nd  of  July,  1876.  Tho  next  Divisional  Court  sat  on  tho  24th  of  July. 
There  were  also  sittings  on  the  25th  and  31st  of  July,  and  the  Ist  of 


♦  As  to  tho  "  sittings'*  of  the  Courts,  see  Order  LXI.,  infra, 

t  First  Report,  p.  16. 

X  Ellaby  v.  Moore,  22  L.  J.  (C.  P.),  253. 

^Rez  V.  Gough,  2  Doug.,  797 ;  Birt  v.  Barlow,  1  Doug.,  171. 

II  24  W.  R.,  956  ;  W.  N.,  1876,  p.  237 ;  46  L.  J.  (Q.B.),  88. 

IT  Tinusj  Wednesday,  August  2nd,  1876. 

♦♦  Times,  Tuesday,  August  8th,  1876.  ft  Ihid. 
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Ord.  XZZIX«|  August.    On  tho  let  of  August  the  application  for  a  new  trial  was  made. 
Bolt  !•       and  the  Divisicmal  Court  held  that  the  application  was  in  time.    This 

decision  appears  to  have  been  clearly  wrong,  as  the  Divisional  Court 

actutUly  sat  *'  within  four  days  after  the  trial,  and  the  application  ought 
to  have  been  made  on  the  24th  or  25th  of  July.  Lord  Coloridge«  CJT., 
and  Kelly,  C.B.,  understood  the  word  "then"  in  tho  present  Rule  to 
mean  *'  on  tho  fourth  day  after  tho  trial/'  and  as  tho  Divisional  Court 
was  not  sitting  on  tho  26th  of  July,  tho  fourth  day  afltT  the  trii^l,  tho 
first  altomativo  of  tho  prt^stiit  Kulo  tli«l  ii'»t  ai>j»ly.  hzjI.  as  tiie  applicallon 
WtiB  nadc  on  111..  ••'•.tK;):  d;-.'.  <.ii  \vir..%  ,  •  J;i  i  •.  1  ('(»url  actually  sat 
alter  th«'  tri:4i,  it  w;  -^  -!  ?  i;:".  a  ■«    .  "  ■  /.<  '  .  JIUU.     It  is  suh* 

inittod  that  ;]  ••  v.'UH  "  i'-      "  :•  rl  c:  ^.  ■ .       f  '.thin  tho  first  four 

•  lays  uftrr  iht.-.  tri.«l."' 

liiAllijood  V.  Uii'soH  Llic  atti..u  v;io  tried  onth*  13th  of  July,  1876.  The 
next  Divisionul  Court  was  un  tho  17th  of  July,  and  there  were  also 
sittings,  as  we  have  seen,  on  tho  24th,  25th,  and  3l8t  of  July.  The 
application  for  a  new  trial  was  made  on  the  31st,  and  tho  Divisional 
Court  hold  that  it  was  too  late,  and  there  can  be  little  doubt  that  this 
decision  was  correct,  whether  the  construction  of  the  word  "  then,'*  which 
Lord  Coleridge,  C.J.,  and  Kelly,  C.B.,  contended  for,  i.*.,  "the  fourth 
day  after  tho  trial,'*  or  tho  construction  which  tho  writer  contends  for, 
"  any  time  within  four  days  after  tho  trial,"  bo  accepted  as  sound. 

In  Appleyardy.  Yatet  tiie  action  was  tried  on  the  19th  of  July,  1876. 
The  Divisional  Court  sat,  as  we  have  seen,  on  the  24th,  25th,  and  31st  of 
July,  and  on  the  Ist  of  August.  On  tho  Slst  of  July  the  application  was 
made  for  a  new  trial,  and  the  Divisional  Court  hold  that  it  was  too  late. 
This  decision  was  clearly  wrong,  whichever  construction  of  the  word 
"  then  "  is  accepted,  as  there  was  no  Divisional  Court  sitting  either  at 
any  time  within  four  days  of  tho  trial  or  on  the  fourth  diiy  after  the  triaL 
The  second  alternative  therefore  applied,  and  the  motion  was  made  on  tho 
third  day  on  which  the  Divisional  Court  actually  sat,  and  so  was  in  time. 
Tho  necessity  for  some  relaxation  of  the  present  Kulo  in  the  case  cf 
applications  for  now  trials,  where  the  action  had  been  tried  at  the  Assizes, 
became  pretty  clear,  and,  accordingly,  the  present  Rule  was  repealed  by 
the  Itulcs  of  the  Supremo  Court,  December,  1876,  and  new  provisiona 
were  substituted  for  it.* 

Rule  la. 

Order  XXXIX.,  Rule  1,  is  hereby  repealed,  and  instead 
thereof  the  following  provision  shall  take  elTect : — 

Where,  in  an  action  in  the  Queen's  Bench,  Coromon 
Pleas,  or  Exchequer  Division,  there  has  been  a  trial  by  a 
jury,  any  application  for  a  new  trial  shall  be  to  a  Divi- 
sional Court.  And  where  the  trial  has  been  by  a  Judge 
without  a  jury,  the  application  for  a  new  trial  shall  be  to 
the  Court  of  Appeal. 

This  new  Rule  was  added  by  Rule  6  of  the  Kulc^  of  the  Supremo 
Court,  December,  1876. 

*  See  Hides  la  and  lb  of  this  Order,  infra. 
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"  A  Divisional  Conrt/'  Under  the  old  practice,  the  application  was  Old.  XXZUL, 
made  in  the  Court  in  which  the  action  was  pending.    But  under  this  Act,       Bulo  la. 
all  actions  except  those  in  inferior  Courts,  will  be  commenced  in  one  Court, 
the  High  Court  of  Justice,  and  the  Divisional  Courts  will  be  part  of  that 
Court.     See  ss.  40  &  41  of  the  Principal  Act,  supra. 

Dr.  Stephen  points  out  ♦  that  this  provision  of  applying  to  **  a  Divisional 
Court"  is  in  analogy  to  the  practice  which  hais  lutherto  required  an 
application  for  a  new  trial  to  be  made  to  the  Court  in  banc.'' 

The  necessity  for  holding  Divisional  Courts  has  hoen  i^eatly  diminished 
by  section  17  of  the  Appellate  Jurisdiction  Art,  187«>,  whirh  provide.-?  tint 
**  all  buHiness  arising  out  of  ovorv  action  shall,  so  far  as  is  j»r;icti<^il)l(-  anl 
convenient,  be  hoard,  det*»rrained,  and  dispost'd  of  l>effr(!  -r  aimjli  Ji  ■hff."' 
Motions  for  now  trials  in  the  Common  Law  Divisions  1"  uni  an  excoption 
to  this  Rule. 

Prior  to  the  paKsing  of  the  App(;lL'ito  Jurisdiction  Act,  1876,  Sir  J. 
Hannen,  the  President  of  the  Probate  Division,  intimated,  in  the  case  of 
Jollands  v.  Joliands,f  that  an  application  for  a  rule  nisi  for  a  new  trial  of  a 
case  tried  before  him  must  be  nuide  to  a  Divisional  Court,  consisting  of 
himself,  Sir  Robert  Phillimore,  and  a  Judge  of  one  of  the  other  Divisions. 

In  the  Chancery  Division  application  is  still  to  bo  made  to  the  Judge 
before  whom  the  action  is  set  down.;^ 

"  By  a  Judge  without  a  jurj'."  Under  Rule  1  the  applicAtion  for  a  new 
trial,  where  the  trial  had  been  held  before  a  Judge  without  a  jury,  in  the 
Common  Law  Divisions,  wtis  made  to  the  same  tribunal  as  the  application 
for  a  new  trial,  where  there  had  been  a  jury  trial.  The  practice  was 
altered  by  this  new  Hule.  The  application,  where  the  trial  has  been 
held  before  a  Judge  A\'ithout  a  jury,  must  now  be  made  to  the  Court  of 
Appeal  direct,  and  not  by  way  of  appeal  from  a  Divisional  Court.  § 

Hide  lb. 

Applications  for  new  trials  shall  be  by  motion,  |1  calling 
on  the  opposite  party  to  show  cause,^  at  the  expiration  of 
eight  days  from  the  date  of  the  order,  or  so  soon  after  as 
the  case  can  be  heard,  why  a  new  trial  should  not  be 
directed. 

Such  motion  shnll  ly?  made  within  the  times  following, 
unlostf  tlic;  Ccuvi  ( V  a  Judge  shall  enlarge  the  time: — 
An  application  to  a  Divisional  Court  for  a  new  trial,  if  the 


♦  3  Steph.  Comm.,  561,  662,  7th  edn. 

t  Times ^  Wednesday,  March  1st,  1876.  "  Divisional  Courts  may  be 
held  for  the  transaction  of  any  part  of  the  business  assigned  to  the  Probate 
Division  which  the  Judges  of  the  said  I)i\'i8ion,  with  the  concurrence  of 
the  President  of  the  High  Court,  deem  proper  to  be  heard  by  a  Divisional 
Court."     Section  44  of  the  Principal  Act. 

X  Per  Baggallay,  L.  J.,  in  Warner  \,  Murdoehf  Murdoch  v.  Warner,  4 
Ch.  D.,  750,  755.  S  Oastler  v.  Henderson,  12  N.  C,  121. 

II  The  words  "for  an  order'*  should  be  here  understood.  Those  words 
are  inserted  in  Rule  1,  supra.    See,  also,  the  note  to  Rule  2,  infra, 

H  See  Foster  v.  Roberts,  W.  N.,  1877,  p.  11 ;  12  N.  C,  3. 
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Old.  ZZZDL,  trial  has  taken  place  in  London  or  Westminster,  shall  be 
J^^  ^^'  made  within  four  days  pfter  the  trial,*  or  on  the  first  sub- 
sequent day  on  which  a  Divisional  Court  to  which  the 
application  may  be  made  shall  have  actually  sat  to  hear 
motions.  If  the  trial  has  taken  plaoe  elsewhere  than  in 
London  or  Middlesex,  the  motion  shall  be  made  within 
the  first  four  days  of  the  next  following  sittings. 

This  new  Kule  was  added  by  Rule  6  of  the  Rules  of  the  Supreme  Courts 
December,  1876. 

The  first  paragraph  of  the  Rule  is  a  re-enactment  of  part  of  Rule  1  of 
this  Order,  supra. 

The  second  paragraph  of  this  Rule  is  substituted  for  the  foUowisg 
portion  of  Rule  1 : — *'  Such  motion  shall  be  made  within  four  dayB  after 
the  trial,  if  the  Divisional  Court  is  then  sitting,  or  within  the  fint  fbuif 
days  after  the  commencement  of  the  sitting  of  the  Divisional  Court  next 
after  the  trial,  or  within  such  extended  time  as  the  Court  or  a  Judge  may 
allow." 

Although  the  words  at  the  end  of  Rule  1,  '*  or  within  such  extended 
time  as  the  Court  or  a  Judge  may  allow,**  are  omitted  in  the  present 
Rule,  a  discretion  will  still  be  left  in  the. Court  or  a  Judge,  under  Order 
LVII.,  Rule  6,  to  enlarge  (upon  terms)  the  time  for  appljTUg,  by  the 
insertion,  at  the  commencement  of  the  second  paragraph  of  the  present 
Rule,  of  the  words,  "  unless  the  Court  or  a  Judge  shall  enlarge  the 
time." 

It  will  bo  observed  that  a  distinction  is  drawn  in  the  present  Rule 
between  applications  for  new  trials  in  the  case  of  actions  tried  in  London 
or  IMiddlcsex  and  in  the  case  of  actions  tried  ^*  elsetvhfrey''  i.e.y  upon 
Circuit.  In  the  case  of  actions  tried  in  London  or  Middlesex,  the  apphca- 
tion  must  be  made  within  four  days  after  the  trial,  or  on  the  first  subse- 
'guent  day  on  which  "the  proper  Di\'i8ional  Court  shall  have  actually 
sat  to  hoar  motions." 

If  the  Divisional  Court  does  not  actually  sit  to  hear  motions  till  after 
^e  "  four  days  "  ncxtf  **  after  the  trial "  have  expired,  it  would  evidently 
be  impossible  to  apply  to  it  **  within  "  the  **  four  days  "  next  **  after  tiie 
trial."  The  second  alternative  is  intended  to  provide  for  such  a  case,  and 
it  is  quite  clo-ar  that  if  the  first  subsequent  diiy  on  which  the  Divisional 
Court  actuallyj  sits  is  distant  a  wook,  a  fortnight,  or  a  month  from  the 
trial  of  the  action,  still  the  application  can  be  made  to  the  Divisional 
Court  on  that  '*  first  subsequent  day." 

Suppose,  on  the  other  hand,  that  the  Divisional  Court  actually  sits  on 
the  second  day  after  the  trial,  what  course  must  the  party  desirous  of 
moving  for  a  new  trial  pursue  ?  lie  need  not  apply  on  that  day,  if  the 
Divisional  Court  actually  sits  on  the  third  or  fourth  day  after  the  trial, 
but  if  the  party  fails  to  apply  on  the  second  day,  and  the  Divisional  Court 

♦  After  the  discharge  of  t?^  jury,    Shaw  v.  ffopef  25  "W.  R.,  729. 

t  This  word  must  clearly  be  **  understood  "  here. 

%  The  introduction  of  the  word  *^  actually*^  is,  no  doubt,  due  to  the 
decision  in  Halluma  v.  HilU,  24  W.  R.,  966;  W.  N.,  1876,  p.  237;  46 
L.  J.  (Q.B.),  88.  See  this  case  epitomized  imder  Rule  1  of  Uiis  Order, 
.  aupra. 
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» 

does  not  actually  sit  again  till  a/Ur  t Me  four  days  have  expWtd^  it  is  evident  Ord.  XXZUL, 
that  the  party's  right  to  apply  for  a  new  trial  will  be  gone.  Bnle  lb. 

In  the  case  of  a  trial  on  Circmt,  the  application  must  be  made,  under  ■ fr; — 

this  new  Rule  **  within  the  first  four  days  of  the  next  following  sittings." 
The  object  of  allowing  a  more  extended  time,  in  the  case  of  trials  on 
Circuit,  was,  it  is  believed,  to  meet  the  difficulties  raised  in  the  case  of 
Hallums  v.  Hills*  in  which  Mellish,  L.J.,  showed  that  it  might  be 
impossible  to  move  for  a  new  trial  in  a  case  tried  on  Circuit,  if  the  words 
in  the  old  Rule,  '*  within  four  days  after  the  commencement  of  the  sitting 
of  the  Divisional  Court  next  after  the  trial,"  were  to  be  taken  literally. 

In  delivering  judgment  in  HallutM  v.  Hills,  Mellish,  L.J.,  said: 
*'  Suppose  the  Divisional  Court  sat  on  a  Tuesday,  and  a  case  was  tried 
on  Monday  at  a  place  a  long  way  from  London,  such  as  Leeds,  and  the 
verdict  was  not  given  till  six  in  the  evening — it  would  be  practically 
impossible  to  move  before  the  Divisional  Court  on  the  Tuesday,  and  if  it 
did  not  sit  [again]  till  the  following  Tuesday,  there  would  never,  if  the 
decision  appealed  firom  is  right,  be  an  opportunity  of  moving  at  all." 

In  Scarf  X,  The  General  Steam  Navigation  Cof»}paf»y,t  in  which  judgment 
had  been  entered  for  the  plaintiff,  a  rule  nisi  for  a  new  trial,  obtained  by 
the  defendant  under  the  present  Rule,  and  a  motion,  by  the  defendants, 
for  judgment  imder  Order  XL.,  Rule  2,  infra,  wore  directed  by  the 
Queen's  Bench  to  come  on  together — the  defendant's  Coimsel  to  begin. 

As  the  Court  of  Appeal  has  *'  all  the  power,  as  to  amendment  and 
otherwise,  of  the  Court  of  First  Instance,  J  it  can  enlarge  the  time  for 
moving  for  a  new  trial.} 

Where  a  verdict  had  been  found  against  A.  B.,  and  in  favour  of  C.  D., 
and  A.  B.  obtained  a  rule  nisi  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  and  the  rule  nisi,  by  direction 
of  the  Court  of  First  Instance,  was  served  on  C.  D.,  and,  on  argument, 
was  discharged,  on  appeal  against  this  decision  by  A.  B.,  the  Court  of 
Appeal  held  that  it  had  jurisdiction  to  call  upon  C.  D.  to  show  cause  why 
a  new  trial  should  not  be  granted  as  to  him,  although  no  new  trial  had 
been  moved  for,  as  to  him,  in  the  Court  of  First  Instance,  and  the  time 
for  mo^'ing  for  it  had  long  since  elapsed.  The  Court  of  Appeal,  on  C.  D. 
showing  cause,  made  the  rule  absolute  generally  for  a  new  trial.] 


Rule  2. 
A  copy  of  such  order  shall  be  served  on  the  opposite 
party  ivithin  four  days  from  the  time  of  the  same  being 
made. 

This  Rule  is  in  accordance  with  the  former  practice,  that  notice  must 

,  be  served  on  the  attorney  of  the  opposite  party  when  the  motion  was 

entered  on  the  list  of  postponed  motions,  or  was  postponed,  in  the  case  of  a 

cause  tried  in  term,  by  leave  of  the  Court.1I  But  the  notice  must,  in  future, 

be  given  in  all  cases,  and  within  four  days. 

♦  24  W.  R.,  956 ;  W.  N.,  1876,  p.  237 ;  46  L.  J.  (Q.B.),  88. 

t  W.  N.,  1876,  p.  83.  X  Order  LVHI.,  Rule  6. 

§  Purnell  v.  The  Great  Western  Railway  Company  and  Harris,  1  Q.  B. 
D.,  636 ;  45  L.  J.  (aB.),  637 ;  34  L.  T.,  822 ;  24  W.  R.,  909. 

fl  Purnell  v.  The  Great  Western  Railway  Company  and  Harris,  ubi  supra, 

nr  Reg.  Gen.  Hil.  T.,  1863,  Rule  63.  See  Doe  d.  Whitty  v.  Carr,  16 
Q.  B.,  117. 
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Ord.  XXZDL,      "  Such  ordcsr,"  t .*.,  the  order  "  calling  upon  the  opposite  party  to  ahow 

Boles.       cause  why  a  new  triEd  should  not  be  dirocted."    !nieword  **sadi"ia 

rendered  a  little  obscure  by  the  omission,  in  Rule  lb,  of  the  words  **  fiir 

an  order,"  which  occur  in  Rule  1,  before  the  words  **  calling  upon  the 

opposite  party." 

Bute  3. 

A  now  tri.il  ^hnll  not  bo  gt anted  on  the  ground  of  mis- 
dirr  ll  i>  cv  ''  \c  improper  admission  or  rejection  of  evi- 
loTit,  r.i  •  t  the  opinion  of  the  Court  to  which  the 

.'ipplication  i^^  made  some  substantial  wrong  or  miscarriage 
has  been  thereby  occasioned  in  the  trial  of  the  action  ;  and 
if  it  appear  to  such  Court  that  such  wrong  or  miscarriage 
affects  part  only  of  the  matter  in  controversy,  the  Court 
may  give  final  judgment  as  to  part  thereof,  and  direct  a  new 
trial  as  to  the  other  part  only.* 

This  Rule  is  a  re-onactmcnt  of  Rule  48  of  the  Principal  Act. 

Where,  under  the  formfT  practi(;e,  there  was  a  misdirection  on  a  point 
immediately  in  issue,  and  for  which  a  bill  of  exceptions  would  lie,  a  new 
trial  was  a  matter  of  ripjht  ex  debito  justUitr.f 

Bills  of  exceptions  are,  however,  abolished  by  Order  L'Viri.,  Rule  1, 
iitfra,  and  under  the  new  practice  there  will,  it  would  seem,  bo  no  new 
trials,  as  a  mutter  of  right. 

Tho  whole  tendency  of  this  legislation  is  to  place  the  suitor  as  much  as 
possible  in  the  hands  of  tho  Judge,  as  in  Courts  of  Equity,  with  a  A-iew  to 
finality  in  legal  proceedings.! 

Tho  Court  has  always  had  larger  powers  of  refusing  a  new  trial,  in  tho 
caso  of  the  admission  or  rejection  of  evidence,  than  in  that  of  misdirection, 
as  tho  former  is  not  likely  so  directly  to  influence  the  verdict  as  the  latter ; 
but  if  a  Judge  admitted  improper  eWdenco,}  or  rejected  e^'idenee  M'hich 
ought  to  hav(.'  been  ailmitted,!|  the  Court  would,  in  general,  grant  a 
new  trial.lF  "With  rcfgard  to  the  coucludiiig  portion  of  this  Rule,  where, 
under  the  old  j)ruetice,  a  party  was  entitled  ix  ihhito  jv  tititf  to  a  n«"W 
trial  upon  one  of  stviral  isHues,  the  Court  eouM  not  (">iifin<!  the  now  trial 
to  Kueh  issue  only,  but  mii.st  have  gnnited  it  u]>')ri  al'  tin  issues.**  But  if 
the  grjinting  of  the  new  trial  upon  one  of  ."^cvrj-al  isMi'S  was  a  matter  in 
the  discretion  of  th«.'  Court,  it  might  have  bi-en  granted  uj^on  such  one  issuo 
only.ft 


*  Sec  Marsh  v.  laaact,  45  L.  J.  (C.P.),  505,  epitomized  under  the  next 
Rule. 

t  Archbold's  Practice,  p.  1619. 

X  As  poor  Lord  Kenyon  used  to  say,  '*  Eat  modus  in  rebus — ^there  must 
be  an  end  of  things." 

^  Tutton  v.  Andrews,  Baines,  448.        ||  SmedUyy,  Hill,  2  W.  Bl.,  1106. 

H  See  Robinson  v.  Williamson,  9  Price,  136. 

♦•  Earl  of  Macclesfield  v.  BradUy,  7  M.  &  W.,  670. 

ft  Ibid.  ;  Hutchinson  v.  Piper,  4  Taunt.,  656. 
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In  Earp  v.  Faukner*  the  Court  of  Appeal  held  that  a  rule  nt#«,  obtained  OrA. ! 
before  the  1st  of  November,  1875,  on  tiie  ground  of  improper  admission  of       Bule  S. 

evidence,  ought  to  be  discharged,  because  there  was  no  '*  substantial 

wrong  or  miscarriage  "  occasioned  by  the  admission,  within  the  meaning 
of  the  present  Rule.  In  this  case  a  certificate  of  a  previous  conviction 
had  been  improperly  read  in  evidence  against  one  of  the  defendants,  but 
it  did  not  influence  the  verdict. 

In  Milissich  v.  Lloydsf  the  Court  of  Appeal  ordered  a  new  trial,  on  the 
ground  that  Lord  Coleridge,  C.J.,  in  an  action  for  libel,  ou^ht  to  have 
left  it  to  the  jury  to  say  whether  the  report  of  a  trial  published  by  the 
defendants  was  a  fair  one  or  not,  instead  of  directing  them  that  the  report 
was  unMr  in  containing  only  \iQxt  of  the  case. 

Rule  4. 

A  new  trial  may  be  ordered  on  any  question  in  an 
action,  whatever  be  the  grounds  for  the  new  trial,  without 
interfering  with  the  finding  or  decision  upon  any  other 
question. 

Formerly,  as  wc  have  seen,}  the  Court  could  not,  where  the  party  was 
entitled  to  a  new  trial  ex  debito  justitiay  confine  the  new  trial  to  the  par- 
ticular issue  ^TTongly  decided,  but  must  have  granted  it  as  to  all  the 
issues.  This  Rule  enables  the  Court  in  all  cases  to  grant  a  new  trial, 
although  the  misdirection,  &c.,  aficct  all  the  issues,  and  to  confine  the  new 
trial  to  one  of  them. 

When  the  issues  in  an  action  are  separate  and  distinct  it  is  competent 
to  the  Judge,  in  his  discretion,  without  the  consent  of  the  partiei^  to 
accept  the  verdict  of  the  jury  on  any  issue  or  issues  on  which  they  are 
able  to  agree,  and  to  discharge  the  jury  on  any  issue  or  issues  on  which 
they  are  unable  to  agree,  and  to  give  judgment  on  the  decided  issues. 
The  undecided  issues  can,  in  that  event,  bo  sent  down  to  a  new  trial.  { 

Hule  5. 
An  order  to  show  cause  shall  be  a  stay  of  proceedings 
in  the  action,  unless  the  Court  shall  order  that   it  shall 
not  be  so  as  to  the  whole  or  any  part  of  the  j.clion. 

This  is  a  sjilutiry  <^ria(  tnici.t.  Tiio  OnK  r  to  show  cause  is  to  be  ipso 
factOy  so  soon  Jis  made,  .i  ^tay  of  ])r(>cccdinjj3.  Formerly  the  opposite  party 
might  have  signed  judgment,  and  even  issued  execution,  notwithstanding 
the  order  to  show  cause ;  but  by  1  Wm.  IV.  c.  7,  s.  4,  the  Court  might  have 
ordered  the  judgment  to  be  vacated,  or  the  execution  to  be  stayed,  and  have 
granted  a  new  trial,  the  party  being  restored  in  integrum^  a  very  circuitouB 

♦  34  L.  T.,  284  ;  24  W.  R.,  774 ;  W.  N.,  1876, 181 ;  1  Charle/s  Cases 
(Court),  153. 
t  36  L.  T.,  423. 
X  See  the  note  to  the  last  Hule. 
\  Marsh  V.  Isaacs^  46  L.  J.  (C.P.),  606. 
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Ord«  XXXDL,  proceeding.    The  proper  course,  it  was  said,  where  judgment  had  "been 
___^^^__  signed,  was  "to  move  promptly  to  set  it  aside."*    This  race,  which  ihLB 
hardly  becoming,  will  be  no  longer  necessary. 

OEDER  XL. 

MOTION  FOR  JUDGMENT. 

Buleh 
Except  where  by  the  Act,  or  by  these  Kules,  it  is 
provided  that  judgment \iii^y.  be  obtained  in  any  otiber 
manner,  the  judgment  of  the  Court  shall  be  obtained  by 
motion  for  judgment. 

In  the  Court  of  Chancery  there  was  a  form  of  proceeding  called 
"motion  for  decree"  (made,  however,  before  replication),  from  which 
the  idea  of  "motion  for  judgment"  seems  to  have  been  derived.t  At 
Common  Law  a  "  rule  for  judgment"  was  once  necessary. 

"  Except  whore  by  the  Act  or  by  these  Rules  it  is  provided  that  judp^- 
ment  may  bo  obtained  in  any  other  manner."  In  the  case  of  wntt 
tpecially  tndoraed,  unless  the  defendant  obtains  leave  to  defend,  under 
Order  XIV.,  supra^  the  plaintiff  will  be  empowered  by  the  Judge,  at 
chambers,  to  sign  judgment  at  once.  Motion  for  judgment  is  not  neces- 
sary whoro  either  final  or  interlocutory  judgment  is  entered  for  want  of 
appearance  under  the  provisions  of  Order  XIII.,  or  foruwH^  of  pUadimg 
under  the  provisions  of  Order  XXIX.  The  rif?ht  to  enter  judgment  • 
in  these  cases  is  complete  when  the  opposite  party  is  in  default.  ^  After 
trial  the  Judge  may,  by  Order  XXXVI.,  Rule  22a,  direct  that  judg- 
ment bo  entcrc*d  for  any  party,  and  in  this  case  judgment  will,  at  a  matter 
of  course^  be  entered  in  favour  of  the  party  in  whoso  favour  the  verdict  of 
the  jury  is  given.  Judgments  under  the  County  Court  Acts  are 
excepted.  J 

A  plaintiff  may  sign  judgment  for  his  costs,  if  they  are  not  paid  within 
twenty-four  hours  after  the  defendant  has  paid  money  into  Court  (Order 
XXX.,  Rule  4) ;  and  a  defendant  may  sign  judp:ment  for  his  costs, 
where  the  plaintiff  discontinues  tho  action  (Order  XXIII.),  or  confesses 
a  yHoSipuis  darrein  continuance  (Order  XX.,  Rule  3). 

In  the  Chancery  Division,  the  Master  of  tho  Rolls  and  the  Vice- 
Chanccllors  have  given  directions  that  motions  for  judgment  in  actions 
shall  not  be  brought  on  as  ordinary  motions,  but  shall  be  set  down  c? 
THE  Cause  Book.  § 

**  They  can  be  marked  *  Short,*  on  production  of  the  usual  certificate  of 
Counsel,  and  will  then  be  placed  in- the  paper  on  the  first  short-cause  day 
after  tho  day  for  which  notice  is  given.  If  not  marked  *  Short,*  they  ¥rill 
come  into  the  general  paper  in  their  regular  turn, 

**  It  will  bo  advisable  that  the  notices  of  motion  for  judgment  should, 
if  it  is  intended  to  mark  them  *  Short,*  contain  a  statement  to  that  effect, 
and  also  a  statement  that  no  further  notice  will  bo  given  of  their  having 

♦  Doe  d.  Whitby  v.  Carr,  20  L.  J.  fQ.B.)  83. 

t  See  the  chapter  on  "motion    for   decree**  in  Daniel* s    Chancery 
Practice.        %  Seutt  v.  Freeman^  2  Q.  B.  D.,  177  ;  46  L.  J.  (Q.B.],  178. 
§  Motions  under  Rule  II  of  this  Order  form  an  exception. 
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been  bo  marked.    Such  statement  will  dispense  with  the  necessity  for    ^^^jjK  ^'J 
giving  defendants  further  notice  that  motions  for  judgment  have  been       BJilb  1. 
marked  'Short/ 

**^  As  notice  of  trial  can  only  be  given  after  issue  joined/ the  proper 
oourse  where  there  are  oo  pleadings,  is  to  set  the  action  down  on  motion 
for  judgment  under  the  present  Rule."* 

As  to  notices  of  motion  for  judgment  in  the  Chancery  Division,  under 
Order  XXIX.,  Kule  10,  see  the  cases  cited  in  the  note  to  that  R\^e. 

In  the  Common  Law  Divisions,  motions  for  judgment  are  set 
down  at  the  bottom  of  the  new  trial  paper .f  Where  parties  move  for 
a  new  trials  and  also  to  enter  judgment,  the  motions  may  come  on 
together4 

Eule  2. 
Where  at  the  trial  of  an  action  the  Judge  or  a  Referee 
has  ordered  that  any  judgment  be  entered  subject  to  leave 
to  move,  the  party  to  whom  leave  has  been  reserved 
shall  set  down  the  action  on  motion  for  judgment,  and 
give  notice  thereof  to  the  other  parties  within  the  time 
limited  by  the  Judge  in  reserving  leave,  or,  if  no  time 
has  been  limited,  within  ten  days  after  the  trial.  The 
notice  of  motion  shall  state  the  grounds  of  the  motion, 
and  the  relief  sought,  and  that  the  motion  is  pursuant  to 
leave  reserved. 

The  Judicature  Commission  recommended§  that  "  when  the  Judge  at  the 
trial  has  reserved  any  question  of  law,  ho  should  have  power  to  direct  the 
cause  to  be  set  down  for  argument  before  the  Court  without  motion  for 
a  rule  nitiJ* 

Instead  of  moving  for  a  rule  nisi  and  then  calling  upon  the  opposite 
party  to  show  cause,  the  party  is,  under  the  present  Rule,  within  ten  daf9 
of  the  trial,  to  **sot  down  the  actix)n  on  motion  for  judgment,"  and 
serve  the  opposite  i)arty  with  notice  of  the  motion,  and  the  ground  of 
the  motion  and  the  rehef  sought  are  to  be  stated.  The  opposite  party 
will  therefore  show  cause,  in  the  first  instance.  See,  also.  Order  LUI.. 
Rule  2,  infra,  and  the  note  thereto. 

"  Subject  to  leave  to  move.'*  These  words,  when  originally  inserted 
in  this  Rule,  had  a  distinct  reference  to  the  powers  conferred  on  the 
Judge  at  the  trial,  by  Order  XXXVI.,  Rule  22,  tupra  :—*'  Upon  the 
trial  of  an  action  the  Judge  may  direct  that  judgment  be  entered  for  any 
or  either  party,  either  with  or  without  leave  to  any  party  to  move  U>  set 
aside  or  vary  the  same,  or  to  enter  any  other  judgment.*'    This  waa 

♦  W.  N.,  1876,  (Notices)  p.  233,  cited  infra, 

t  Lindsay  v.  Cundy,  TimeSf  November  16th  and  18th,  and  December 
14th,  1876 ;  1  Charley's  Cases  (Court),  139, 141.      . 
%  Searfy.  The  General  Steam  Navigation  Company^  W.  N.,  1876,  p.  83. 
$  First  Report,  p.  16. 
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Order  XL.,  called  <'  leave  reserved."  The  policy  of  the  17th  section  of  the  AppeOafte 
Bale  8.       Jurisdiction  Act,  1876,  led  to  the  omission  from  Rule  22  of  Order 

■ XXXVI.,  of  the  words,  "  either  with  or  without  leave,**  etc.,  and  the 

substitution  for  thorn  of  the  words,  "  or  adjourn  the  case  for  further 
consideration,'*  the  object  being  that  "  all  proceeding^  in  an  action  down 
to  and  including  final  judgment,"  should  '*  be  taken  before  the  Judge 
before  whom  the  trial  took  place,**  and  that  the  ^tMui-appealto  the  Court 
in  banc  or  to  the  Divisional  Court  should  be  done  away  with. 

The  right  to  *' reserve  any  case  or  any  point  in  a  case  for  the  con^ 
sideration  of  a  Di\'isional  Court,**  is,  no  doubt,  preserved  by  b.  46  of  the 
Principal  Act ;  but  then  that  section  is  repealed  by  s.  17  of  the  Appellate 
Jurisdiction  Act,  1876,  so  far  as  it  is  **  inconsistent  with  the  provisions  ** 
of  that  section,  which,  however,  only  requires  **  all  business  arising  out  of 
any  action  '*  to  be  disposed  of  by  a  '*  single  Judge,'*  **  so  far  as  is  prac- 
ticable and  convenient.**  Arguments  of  <*  cases  or  of  points  in  casee" 
are  not  among  the  "  proceedings  and  matters  to  be  heard  and  determined" 
before  Divisional  Courts  unoBr  Order  LVIIa ;  but,  taking  the  wordi 
"so  far  as  is  practicable  and  convenient,"  in  s.  17  of  the  Appellate 
Jurisdiction  Act,  1876,  in  connection  with  the  retention  of  the  pft9etU 
Hule,  it  seems  clear  that  it  was  not  intended  by  the  Legislature  entirtljf  to 
abolish  the  ancient  practice  of  moving  the  Court  in  banc  upon  leaTB 
reserved  at  the  trial. 

In  Scarf  y.  The  General  Steam  Navigation  Company^*  the  Queen's  Bench 
directed  that  notice  of  motion  for  judgment  under  this  Uule,  and  an  order 
nisi  for  a  now  trial  under  Order  XXXIX.,  Rule  1,  should  come  on 
together. 

Rule^. 
Where  at  the  trial  of  an  action  the  Judge  or  Refereet 
abstains  from  directing  any  judgment  to  be  entered,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment. 
If  he  does  not  so  set  it  down  and  give  notice  thereof  to 
the  other  parties  within  ten  days  after  the  trial,  any 
defendant  may  set  down  the  action  on  motion  for  judg- 
ment, and  give  notice  thereof  to  the  other  parties. 

See  Rule  7  of  this  Order  and  note  to  last  Hule. 

"  Abstains  from  directing  any  judgment  to  bo  entered."  "Abstaining 
from  directing"  seems  equivalent  to  directing  that  judgmmt  shall  not 
be  entered.  The  words,  "  the  Judge's  may  also,  after  thecal,  direct  judg-* 
ment  not  to  be  entered,"  in  Order  XXXVI,,  Rule  22,  were  subsequently 
omitted  from  that  Rule.  The  words  which  followed,  **  leave  any  party 
to  move  for  judgment,"  were,  however,  retained,  and  it  is  to  the  power 
so  conferred  on  the  Judge  of  **  leaving  the  party  to  move  for  judgment,*' 
that  the  wonls  of  the  present  Rule,  **  abstains  from  directing  any  judg- 
ment to  be  entered,"  now  probably  refer.  ■   * 

♦  W.  N.,  1876,  p.  83. 

t  I.e. ,  under  the  new  Acts,  not  an  arbitrator.  Lhyd  ▼.  X#icm,  2 
Ex.  D.,  7 ;  46  L.  J.  (Ex.),  81 ;  35  L.  T.,  639 ;  25  W.  B.Jl02. 
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^ule  4.  Order  XL., 

Where,  at  the  trial  of  an  action  before  a  jury,  the  Judge  hat  directed  ^** 

that  any  Judgment  be  entered,  any  party  may,  without  any  leave  reserved, 
move  to  set  aside  such  judgment,  and  enter  any  other  judgment,  oti  the 
ground  that  the  judgment  directed  to  be  entered  is  wrong,  by  reason  of  the 
Judge  having  caused  the  finding  to  be  entered  wrongly,  with  reference  to  the 
finding  of  the  jury  upon  the  question  or  questions  submitted  to  them. 

See  Order  XXXVI..  Rule  22,  and  Order  XXXIX.,  Rule  1,  supra.  , 

Under  the  old  practice  any  party  might  have  applied  to  the  Court  or 
Judge  to  amend  the  postea.*  A  Judge's  direction  as  to  the  settlement  of 
the  postea  according  to  his  notes  of  trial  could  not,  however,  have 
been  questioned  in  the  Court  above,  t 

This  Rule  is  annulled  by  Rule  4a  of  this  Order,  infra.  It  is  re-enacted 
almost  verbum  verboyX  however,  in  that  Rule.  The  application  is, 
however,  to  be  made  to  the  Court  of  Appeal,  instead  of  being  made  to 
a  Divisional  Court  of  the  High  Court  of  Justice ;  and  this  is  effected  by 
the  repeal  of  Rule  6  of  this  Order,  infra,  and  the  substitution  for  it  of 
the  concluding  parag^ph  of  Rule  4a : — '*  An  application  under  this  Rulo 
shall  bo  to  the  Court  of  Appeal."  » 

Hule  4a. 

Order  XL.,  Eules  4  and  6,  arc  repealed,  and  Kule  5  is 
repealed  so  far  as  it  affects  trials  before  a  Judge ;  and  the 
following  Rule  shall  be  substituted  for  Eule  4  : — 

Where,  at  or  after  the  trial  of  an  action  by  a  jury,  the 
Judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment,  and  enter  any  other  judgment,  on  the 
ground  that  the  judgment  directed  to  be  entered  is  wrong 
by  reason  of  the  Judge  having  caused  the  finding  to  bo 
wrongly  entered  with  reference  to  the  finding  of  the  jury 
upon  the  question  or  questions  submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action  before  a  Judge, 
the  Judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment  and  to  enter  any  other  judgment,  upon  the 
ground  that,  upon  the  finding  as  entered,  the  judgment  so 
directed  is  wrong. 

♦  Archbold's  Practice,  462,  et  seq. 

t  Sandford  v.  Alcoek,l{i  M.  and  W.,689 ;  Newton  v.  Harland,  9  Dowl.,  65 ; 
Kilnery.  Bailey,  5  M.  and  W.,  382. 

X  With  the  exception  of  the  substitation  of  the  word  *<apply"  for  *<moye." 
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^^JjJ^*»        An  application  under  this  Rule  shall  be  to  the 


-  Appeal. 

This  Hulo  was  added  by  Bulc  17  of  the  Rulei  of  the 
December,  1876. 

The  first  paragraph  of  the  new  Bole  is  a  re-enactment, 
for  word,  of  the  repealed  Bole  4  of  this  Order,  supra,      llu 
graph  of  the  new  Bule  is  a  re-enactment  of  Rulo  5  of  this 
with  the  omission  of  the  words,  '*  or  a  Bcfcree,'*  and  the 
the  words  *  *  at  the  trial  of  an  action,"  of  the  words  "  at  «r  «^  i 
of  an  action  before  a  Judge." 

The  object  of  repealing  Bule  4  and  part  of  Bole  6,  and  of 
them  as  one  Bule,  was,  apparently,  to  ^oup  togethrr  the  catei  ia 
the  motion  for  judgment  is  in  future  to  be  znade  direct  to  the  '^^ 
Appeal. 

Nothing  is  said  in  this  Bule  about  the  mode  of  appl^'ing  to  thtl 
of  Appeal,  but  the  practice  is  now  settled.     In  Fotttr  v.  JiohrrU*  n 
Lord  Coleridge,  C.J.,  who  tried  the  action  without  a  jury,  had 
judgment  to  be  entered  for  the  defendant,  and  the  pLiintiiF 
Court  of  Appeal  for  a  rule  nUi  to  show  cauao  why  judgment 
be  entered  for  the  plaintiff,  on  the  g^und  that  the  judgment 
by  reason  of  the  Judge  having  caused  the  finding  to  be  wroo^y  i 
the  Court  of  Appeal  decided  that  th^  applieatioti  ought  to  hehjf 
fourteen  day  a'  notice  of  appeal  utider  Order  LVIII,^  Hulet  2  cW^i 
same  manner  as  in  ch/sos  of  appeal  from  a  judgment  of  a  Dirinoni  ~ 

In  Jonea  v.  Davia^f  where  judgment  had  been  entered  at  the 
the  defendant,  and  the  plaintiff  moved  the  Court  of  Appeal  foe 
nUi  to  enter  judgment  for  him,  a  similar  decision  was  gitw  If 
Court  of  Appeal. 

In  jntt  V.  Parktr^X  ^^  ^^  interpleader  issue,  which  was  trioi  bi 
roUock,  B.,  the  juF)'  was  discharged,  and,  on  motion  for  jud^niunt  ll 
the  siimc  learned  Jiidc^o,  he  directed  judgment  to  l«C'  enlerfd  for 
defendant.  Tlio  ]>L'iintiff ap]>ealod  under  the  present  Bule  U*  the  Con 
Appeal.  'ITie  Court  of  Appeal  overruled  the  defendant's  objocticn  to 
appeal,  which  was  that,  by  Order  I.,  Bule  2,  xupra,  '*  the  prwednre 
practice,"  under  the  Interpleader  Acts,  is  still  in  force,  and  t2ut  in 
those  Acts  the  Judge's  decision  is  final.§ 

Utile  5. 
"Where  at  the  trial  of  an  action  the  Judge  or  a  Beferee[  J 

directed   that  any  judgment  bo  entered,  any  party  ml 

without  any  leave  reserved,  move  to  set  aside  such  jo4 

ment,  and  to  enter  any  other  judgment,  on  thegroonddl 

upon  the  finding  as  entered  the  judgment  so  direcisij 

wrong. 

•  W.  N.,  1877,  p.  11  ;  12  X.C,  3. 

+  W.  N.,  1877,  p.  86 ;  12  N.  C,  76 ;  36  L.  T.,  416. 

X  40  L.  J.  (Q.  13),  450;  25  W.  R.,  618.  8oe,  howcrcr,  W*] 
Shephtrd,  1  Ex.  Div.,  76;  24  W.  R.,  822;  34  L.  T.,  358;  1  OaxW 
Cases  (Court),  173. 

^  See  B.  17  of  the  Common  Law  Procedure  Act,  1860. 

II  See,  as  to  Refnref  s,  ss.  66  to  60,  and  a.  83,  of  the  Principal  Act,* 
Order  XXX Vi.,  Rules  29b  to  34,  and  the  notes  thereto. 
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The  words,  "  the  Judge  or,"  are  now  repealed  by  Rule  4a  of  this  Order,     Ordar  XL,» 
supra,  the  e£fect  of  which  is  to  leave  the  Kme  ezclusiyely  applicable  to  the       Bnle  6. 
entry  of  judgment  at  a  trial  before  a  Referee. 

Upon  a  motion  to  set  aside  or  vary  a  judgment  as  directed  to  be  entered 
by  an  Official  Referee,  an  affidttvit,  or  some  evidence  of  what  took  place  at 
the  trial  before  him,  must  be  produced.  The  bare  statement  of  the  Counsel 
who  mak^  the  motion  (although  he  may  have  taken  part  in  the  trial) 
is  not  sufficient.* 

The  present  Rule,  so  far  as  relates  to  trials  before  Judges,  is  almost 
word  for  word  repeated  in  Rule  4a  of  this  Order,  supra,  but  the  applica- 
tion is  to  be  to  the  Court  of  Appeal. 

Rule  6. 

On  every  motion  made  under  either  of  the  last  two  preceding  Mules,  the 
order  shall  be  an  order  to  show  eause,f  and  shall  be  returnable  in  eight  days. 
The  motion  shall  be  made  within  four  days  after  the  trial  if  the  Divisional 
Court  is  then  sittiny,  or  within  the  first  four  days  after  the  commencement  of  the 
sitting  of  the  Divisional  Court  next  after  the  trial,  or  within  such  extended 
time  as  a  Court  or  Judge  may  allow. 

This  Rule  is  annulled  by  Rule  4a  of  this  Order,  Rule  7  of  the  Rules  of 
the  Supreme  Court,  December,  1876.  The  Rule  has  not  been  re-enacted, 
and  with  its  repeal  would  seem  to  fall  to  the  ground  the  moving  for  a  rule 
nisi  in  motions  for  judgment. 

As  io  the  method  of  moving  for  judgment  in  the  Court  of  Appeal,  see 
the  cases  cited  under  Rule  4a,  supra, 

-Rule  7. 

Where  issues  have  been  ordered  to  be  tried,  or  issues 
or  questions  of  fact  to  be  determined  in  any  manner,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment 
as  soon  as  such  issues  or  questions  have  been  determined. 
If  he  does  not  so  set  it  down,  and  give  notice  thereof 
to  the  other  parties  within  ten  days  after  his  right  so  to 
do  has  arisen,  then,  after  the  expiration  of  such  ten  days, 
any  defendant  may  set  down  the  action  on  motion  for 
judgment,  and  give  notice  thereof  to  the  other  parties. 

The  present  Rule  seems  to  contemplate  the  trial  of  particular  issues  as 
well  as  the  trial  of  "  the  issue,"  properly  so  called,  in  an  action.  This 
Rule  does  not  apply  to  an  action  sent  down  to  a  County  Court  to  be  tried 
under  the  19  and  20  Vict.  c.  108.J 

♦  Stubbs  V.  lioyle,  2  Q.  B.,  124 ;  46  Ik  J.  (Q.  B.),  136. 

t  See  Mobinson  v.  Sobinson,  24  W.  R.,  675. 

XSeutt  V.  Freeman,  2  Q.  B.  D.,  177 ;  46  L.  J.  (Q,  B.)i  173. 

42 
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Minr  XL.,  Bule  6. 

'■ —     Where  issues  have  been  ordered  to  be  tried,  gr  iasaea 

or  questions  of  fact  to  be  determined  in  any  maniier, 
and  some  only  of  such  issues  or  questions  of  &ct  hare 
been  tried  or  determined,  any  party  who  considers  that 
the  result  of  such  trial  or  determination  renders  the 
trial  or  determination  of  the  others  of  them  unnecessary, 
or  renders  it  desirable  that  the  trial  or  determination 
thereof  should  be  postponed,  may  apply  to  the  Court  or 
a  Judge  for  leave  to  set  down  the  action  on  motion  for 
judgment,  without  waiting  for  such  trial  or  determination. 
And  the  Court  or  Judge  may,  if  satisfied  of  the 
expediency  thereof,  give  such  leave,  upon  such  terms, 
if  any,  as  shall  appear  just,  and  may  give  any  directions 
which  may  appear  desirable  as  to  postponing  the  trial  of 
the  other  questions  of  fact. 

Under  tho  old  practice,  the  verdict  must  have  been  given  on  aU  the 
issues:  but  tho  jury  might,  by  consent,  have  been  discha^ed  fxx)ni  finding 
a  verdict  as  to  one  or  more  of  the  issues.* 

By  Order  XXXVI.,  Rule  G,  supra ^  tho  Judge  may  in  future  order 
that  **  one  or  more  questions  of  fact  be  tried  before  the  others."  The 
present  Rule  assumes  the  exercise  of  this  power  by  tho  Judge.  The 
Rule  contenTi)lates  also  the  trial  of  any  of  these  separate  questions  in  any 
of  the  modes  mentioned  in  Order  XXXVI.,  Rule  2f  supra, 

Tho  '^  questions  of  fact,"  alluded  to  in  this  section,  are  such  as  must 
necessarily  iiriso  in  tho  action,  not  suppositions  or  assumed  £iu;ts,  or 
hypotheses,  t 

Illustrations  of  the  kind  of  cases  falling  within  tho  scope  of  the  present 
Rule  have  been  thus  given  by  Jcssel,  M.R. : — **  Suppose  in  a  pat^t  case 
there  wore  two  issues,  novelty  and  in&ingement,  and  that  the  latter  alone 
was  ready  to  be  tried.  It  might  well  be  convenient  to  try  it  first ;  and, 
at  all  events,  it  must  bo  tried  in  tho  action.  Another  example  occnired 
in  a  CJibo  in  wliieh  I  remember  to  have  been  engaged : — The  issues  were 
first,  whether  the  plaintiff  was  heir ;  Bceondly,  if  he  was  heir,  what  was 
the  effect  of  certain  deeds.  It  would  have  been  convenient  to  have  tried 
the  second  question  first;  but  that,  in  the  then  state  of  tho  law,  could  not 
bo  done,  because  the  docmnents  were  not  all  on  the  bill ;  now,  however, 
it  might  be  tried  first.  ":^ 

Rule  9. 
No   action   shall,   except  by  leave  of  the   Court  or  a 

♦  Archbold's  Practice,  p.  448. 

t  The  Repuhlic  of  Bolivia  v.  The  Xational  Bolivian  Navigation  Company ^ 
24  W.  R.,  361.  t  lb. 
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Judge,  be   set  down  on  motion  for  judgment  after  the   OrdarZL., 

expiration   of  one   year  from  the  time,  when  the  party '— 

seeking  to  set  down  the  same  first  became  entitled  so  to  do. 

Compare  with  this  Rule  Keg.  Gren.  Hil.  T.,  1853,  Rule  176,  which  re- 
quires a  calendar  month's  notice  of  intention  to  proceed,  *'  in  all  causes  in 
which  there  have  been  no  proceedings  for  one  year  froni  the  last  pro- 
ceeding." A  plaintiff  must  have  declared  withm  a  year  (Common  Law 
Procedure  Act,  1852,  s.  58). 

Rule  10, 
Upon  a  motion  for  judgment,  or  for  a  new  trial,  the  Court 
may,  if  satisfied  that  it  has  before  it  all  the  materials  ne- 
cessary for  finally  determining  the  questions  in  dispute,  or 
any  of  them,  or  for  awarding  any  relief  sought,  give  judg- 
ment accordingly;*  or  may,  if  it  shall  be  of  opinion  that 
it  has  not  sufficient  materials  before  it  to  enable  it  to  give 
judgment,  direct  the  motion  to  stand  over  for  further 
consideration,  and  direct  such  issues  or  questions  to  be  tried 
or  determined  and  such  accoimts  and  inquiries  to  be  taken 
and  made,  as  it  may  think  fit. 

An  opportunity  must  bo  afforded  the  opposite  party,  under  Order 
XXXIX.,  Rule  1,  supra f  of  showing  cause,  on  the  argument  of  a  rule  nisi 
in  the  case  of  a  *'  new  trial." 

Rule  11. 
Any  party  to  an  action  may  at  any  stage  thereof  apply 
to  the  Court  or  a  Judge  for  such  order  as  he  may,  upon 
any  admissions  of  fact  in  the  pleadings,  be  entitled  to^ 
without  waiting  for  the  determination  of  any  other  ques- 
tion between  the  parties.  The  foregoing  Bules  of  this 
Order  shall  not  apply  to  such  applications,  but  any  such 
application  may  be  made  by  motion,  so  soon  as  the  right 
of  the  party  applying  to  the  relief  claimed  has  appeared 
from  the  pleadings.  The  Court  or  a  Judge  may,  on  any 
such  application,  give  such  relief,  subject  to  such  terms, 
if  any,  as  such  Court  or  Judge  may  think  fit. 

The  first  clause  of  this  Rule  is  a  re-enactment  of  Rule  40  of  the  Prin- 
cipal Act. 

.     *  See  per  Brett,  L.J.,  in  MillUtieh  v.  Zloyda,  46  L.  J.  (C.  P.),  404  ;  36 
Xi.  T.y  423.  J 
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(Mtr  XL.,        This  Rule  is  copied  from  the  recommendationB  of  the  Jadicatnre  Com* 
Rule  U.      xniflsion : — "  We  tnink  that  either  party  should  he  at  liberty  to  apply  at 

any  time  for  such  order  as  he  may,  upon  the  admitted  facta  of  the  caao,  be 

entitled  to,  without  waiting  for  the  determination  of  any  other  questiona 
between  the  parties." 

See  also  Order  XXIX.,  Rule  13,  tupra, 

"  This  Rule  is  not  meant  to  apply  where  there  is  any  serious  question 
of  law  to  be  ftrgued.  There  must  be  such  an  admission  of  fiicts  on  the 
pleadings  as  would  clearly  shew  that  the '  *  party  *  *  is  clearly  entiUed  to  the 
order  asJccd  for."    Per  Mcllish,  L.J.,  in  Gilbert  v.  Smith,* 

**  Where  "  [in  an  action  in  the  Chancery  Division]  *'  a  defendant  makes 
his  defence,  and  the  plainti£f  moves  under"  the  present  '*  Rule  for  sudi 
order  as  ho  is  entitled  to  on  the  admissions  of  the  defendant,  the  action 
NEED  NOT  BE  SET  DOWN,  but  if,  on  tho  motiou  being  made,  it  appears  that 
there  must  be  a  discussion  or  argument,  it  ma^  be  ordered  to  go  into  the 
General  Paper,  sulnect  to  any  order  for  its  bemg  advanced."t 

**  The  exercise  of  the  power  given  by  this  Rule  is  a  matter  which  must 
depend  on  the  discretion  of  the  Jud^,  who  may  think  that  the  question 
before  him  is  too  difficult  to  be  decided  on  a  motion  for  judgment  on  an 
ordinary  motion  day."  Per  Jessel,  M.R.,  sitting  as  President  of  the 
Ck>urt  of  Appeal,  in  Mellor  v.  8idebottom.X 

<*  The  relief  claimed."  A  defendant  seeking  to  dismiss  an  action  for 
default  of  pleading  is  not  a  party  claiming  "  relief  "  within  the  meaning 
of  this  Rule.§ 

In  Gillott  V.  JuTr,||  Jessel,  M.R.,  decided  that  making  default  in 
delivering  a  defence  in  the  terms  of  Order  XXIX.,  Rule  10,  was  not  an 
*'  admission  of  fuels  in  the  pleadings  "  within  the  meaning  of  the  present 
Rule. 

An  order  cannot  be  made,  on  motion  under  the  present  Rule,  for  an 
account  of  what  is  due  on  a  counterclaim  on  which  the  plaintiff  has  joined 
issue  generally  (instead  of  replying  to  it  speciallj-H),  the  balance  men- 
tioned in  Order  XXII.,  Rule  lU,  being  tho  balance  found  to  be  due,  at 
the  hearing,  on  going  into  the  plaintiff's  claim  as  well  as  the  defendajit's 
counterclaim .  •  • 

In  a  suit  to  take  the  accounts  of  a  partnership,  commenced  before  the 
1st  of  November,  1876,  in  which  tho  defendants,  by  their  answer, 
admitted  tho  partnership,  and  that  they  had  not  accounted,  but  alleged 
that  the  plamtiff  liad  not  accounted  to  them,  and  that  moneys  were 
payable  to  them  by  the  plaintiff,  upon  which  issue  was  joined,  Hall,  V.C., 
made  an  order  for  an  account  before  the  hearing,  upon  motion  by  the 
plaintiff,  under  the  present  Rule.ff 

♦  2  Ch.  D.,  686  ;  46  L.  J.  (Ch.),  614 ;  36  L.  T.,  43 ;  24  W.  R.,  668. 

t  Chancer>-  Registrar's  Notice,  December,  1876,  W.  N.,  1876  (Notices), 
p.  233,  cited  infra.  As  to  the  "  General  Papor,"  see  the  note  to  Rule  1 
of  this  Order,  supra, 

J  5  Ch.  D.,  342  ;  46  L.  J.  (CHi.),  398 ;  26  W.  R.,  401. 

§  Litton  V.  Litton,  3  Ch.  D.,  793 ;  24  W.  R.,  962.     Per  Hall,  V.C. 

II  24  W.  R.,  428.  See,  further,  the  cases  cited  under  Order  XXIX., 
Rule  10,  supra, 

^  And  which  must  therefore  be  **  taken  to  be  admitted,'*  Order  XIX., 
Bole  17. 

♦•  Molfe  V.  Maelaren,  3  Ch.  D.,  106  ;  24  W.  R.,  816  ;  and  see  Aith^n 
T.  Dunbar y  46  L.  J.  (Ch.),  489. 

ft  Turquand  v.  WiUon,  1  Ch.  D.,  85  ;  46  L.  J.  (Ch.),  104  ;  24  W.  R, 
56 ;  1  Charley*a  Cases  (Court),  124. 
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In  a  suit  by  the  trustees  of  a  will  against  their  agent,  for  an  account    Order  XL»| 
and  the  delivery  up  of  securities  belonging  to  the  estate,  commenced       Bule  U. 

before  the  Ist  of  November,  1876,  in  which  the  defendant,  by  his  answer,  ■ 

admitted  the  agency,  and  that  the  securities  were  in  his  possession,  Bacon, 
y.C,  made  an  order,  under  the  present  Rule,  for  an  account,  and  for  the 
delivery  up  of  the  securities.* 

An  order  was  made,  on  motion  under  this  Rule,  on  admissions  in  the 
pleadings,  for  accounts  to  be  taken  and  enquiries  made 'in  a  District 
Registry,  and  for  the  appointment  of  a  receiver.  A  similar  order,  made 
by  the  District  Registrar,  was,  at  the  same  time,  pronounced  to  be  ultra 
vires  and  irregfular.f 

In  an  action  for  the  partition  of  real  estate,  in  which  the  defendant,  by 
his  statement  of  defence,  admitted  the  title  of  the  plaintiffs  as  stated 
in  the  statement  of  claim,  the  Court  of  Appeal,  reversing  the  decision  of 
Malins,  Y.C,  made  an  order,  on  motion  by  the  plaintifis  under  the  pre- 
sent Riile,  for  the  usual  enquiry  in  a  partition  action  as  to  the  persons 
interested  in  the  estate.J 

The  present  Rule  must  be  read  in  connection  with  Order  XXIX., 
Rule  11,  tupra.  In  Bridson  v.  8mith^\  in  which,  being  an  action  for  a 
declaration  as  to  the  construction  of  a  will,  it  was  essential  to  get  all  the 
defendants  before  the  Court  at  the  same  time  to  discuss  the  questions 
involved.  Hall,  Y.C,  du-ected  that  the  plaintifif  might  set  the  action  down 
on  motion  for  judgment,  imder  Order  aXIX.,  Ride  11,  against  three  of 
the  defendants  who  had  made  de&ultin  pleading,  and  give  the  remaining 
defendant,  who  had  delivered  a  defence  practically  admitting  the  case 
made  by  the  statement  of  claim,  notice  of  motion  for  the  same  time  under 
the  present  Rule. 

Where,  on  the  other  hand,  in  an  action  against  a  husband  and  wife  on 
a  joint  and  several  promissory  note,  a  statement  of  defence  was  delivered, 
which,  purporting  to  be  the  defence  of  both  defendants,  raised  no  defence 
as  regsurded  the  husband.  Hall,  Y.C,  made  an  order  at  once,  under 
Order  XXIX.,  Rule  11,  and  the  present  Rule,  for  final  judgment  against 
the  husband  upon  his  admissions  on  the  pleadings.]! 

An  order  having  been  made  in  a  suit,  commenced  before  the  1st  of 
November,  1875,  under  the  present  Rule,  upon  admissions  of  facts  in  the 
answer,  equivalent  to  a  decree  for  execution  of  the  trusts  of  a  settlement, 
with  inquiries  as  to  parties  and  accounts,  and  an  order  that  a  defaulting 
trufitee  should  pay  money  into  Court,  and  reserving  further  consideration, 
the  registrar  objected  to  draw  up  the  order,  on  the  ground  that  further 
consideration  could  not  be  reserved  upon  a  motion,  but  only  upon  the  trial 
of  a  cause.  Hall,  Y.C,  got  over  the  diflBculty  by  directing  that  the 
following  words  should  be  added  to  the  ordinary  form  : — "  And  without 
requiring  any  further  prior  hearing,  than  this  motion,  of  the  cause,  the 

•  Rumtey  v.  Eeade,  1  Ch.  D.,  643;  46  L.  J.  (Ch.),  489;  33  L.  T.,  803  ; 
24  W.  R,  246. 

t  BroMsington  v.  Cussons,  24  "W.  R.,  881.  See,  also,  Irlam  v.  Irlam, 
2  Ch.  D.,  608;  24  W.  R.,  949.  • 

X  Gilbert  v.  Smith,  2  Ch.  D.,  686 ;  46  L.  J.  (Ch.),  614 ;  36  L.  T.,  43 ; 
24  W.  R.,  668.     S,  P.,  Parwns  v.  Harris,  26  W.  R,  410. 

§  24  W.  R.,  392 ;  W.  N.,  1876,  p.  103.  8,  P.,  Fartont  v.  Earri$^ 
26  W.  R.,  410. 

1  JenkiM  v.  Daviet,  1  Ch.  D.,  696 ;  24  W.  R.,  690. 
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Ordir  XLt|    farther  hearing  of  the  said  oauBe  is  adjourned."*  The  Cooxt  of  Appeal,  in 
Rule  11.      a  subsequent  caeo^t  expressed  its  opinion  that  the  course  taken  by  Hall, 
V.C.,  in  this  case,  was  "  consistent  with  the  spirit  of  the  Rules." 

In  a  smt  against  a  trustee  for  breach  of  trust,  in  which  the  defendant 
did  not  spocincally  donv}  that  he  owed  a  sum  of  money  to  the  plaintifBt, 
his  infant  ceatuia  que  iruatent,  he  was  taken  to  have  admitted  that  he  owed 
it  to  them,  so  as  to  satisfy  the  te-rms  of  the  present  Eule,  and  was 
ordered,  by  Malins,  Y.C,  on  motion  by  the  plaintiffs  under  it,  to  bring 
the  money  into  Court.  { 

Where,  in  an  action  for  dissolution  of  partnership,  the  defendant's 
denial  of  the  allegations  contained  in  the  statement  of  claim  was  evasivej 
Jesscl,  M.H.,  made  a  decree,  on  motion  under  the  present  Eule,  for  a 
dissolution  of  partnership,  with  an  inquir}"  as  to  the  terms  of  the  partner- 
ship, and  refused  leave  to  the  defendant  to  amend  his  defence.ir 

In  Martin  v.  Gale^**  which  was  an  action  on  a  mortgage  deed  of  his 
reversionary  interest  in  stock  executed  by  the  defendant,  when  an  infant, 
Jesscl,  M.R.,  made  an  order,  on  motion  by  the  plaintiff  under  the  pie- 
sent  Rule,  for  an  account  of  the  moneys  expended  for  necessaries,  and  for 
the  repayment  of  the  amount  which  might  be  found  to  be  due,  with 
interest  at  4  per  cent. 

ORDER  XLI. 

ENTRY   OF  JUDGMENT. 

Rule  I. 
Every  judgment  shall  be  entered  by  the  proper  officer 
in  the  book  to  be  kept  for  the  purpose.  The  party  enter- 
ing the  judgment  shall  deliver  to  the  officer  a  copy  of 
the  whole  of  the  pleadings  in  the  action  other  than  any 
petition  or  summons  ;  such  copy  shall  be  in  print,  except 
such  parts  (if  any)  of  the  pleadings  as  are  by  these  Rules 
permitted  to  be  written  :  Provided  that  no  copy  need  be 
delivered  of  any  pleading  a  copy  of  which  has  been  de- 
livered on  entering  any  previous  judgment  in  such  action. 
The  forms  in  Appendix  (D)  hereto  may  be  used,  with  such 
variations  as  circumstances  may  require. 


•  Bennett  v.  Moore,  1  Ch.  D.,  692  ;  45  L.  J.  (Ch.),  275 ;  24  W.  R., 
690. 

t  Gilbert  v.  Sm'Uh,  2  Ch.  D.,  686  ;  45  L.  J.  (Ch.),  514  ;  35  L.  T.,48; 
24  W.  li.,  568. 

+  Sec  Order  XTX.,  Rule  17,  8upra. 

]  Symonds  v.  Jenkins,  34  L.  T.,  277 ;  24  W.  R.,  512. 

II  See  Order  XIX.,  Rule  22. 

IF  Thorp  v.  HoMftivorth,  3  Ch.  D.,  637  ;  45  L.  J.  (Ch.),  406. 

♦♦  36  L.  T.,  357. 
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The  fonns  in  Appendix  (D)  are  new.  '   <Mt»  Z£L| 

The  '<  proper  officer"  in  actions  at  Common  Law  was,  prior  to  tiie  HvSik  % 
1st  of  November,  1876,  the  Mattery  who  entered  the  jndigment  in  Ida  — — * 
hook,  at  the  time  of  signing  it.  Tlie  "proper  officer'*  in  the  Court  of 
Chanceiy  was  one  of  the  entering  clerks*  of  the  Begistrar's  office^ 
who  entered  the  decree  pronounced  in  the  cause  in  we  Begistrar^g 
book,  within  one  day  after  it  has  been  left  for  entry.  The  entnr  wai 
examined  by  the  entering  derk,  and  marked  with  his  initials. f  &dieet 
of  the  entries  of  decrees  were  made  by  the  entering  clerks,  and  with  tiM 
Eegistrar's  books,  were,  when  completed,  transmitted  to  the  Beport 
Office  in  Chancery  Lane,  whore  both  are  preserved  under  the  direction 
of  the  Clerks  of  Beoords  and  Writs.  On  payment  of  a  small  f^  the 
public  could  inspect  them  during  office  hours,  t.#.,  ftom  9  to  3  and  from 
4  to  6.} 

Beference  is  made  in  Order  XXXVI.,  Bule  2Zyetipra,  to  "  the  officer  by 
whom  judgments  ought  to  be  entered,"  and  his  absence  ftom  the  trial  at  Nisi 
Prius  IS  alluded  to  as  a  likely  occurrence.  The  Masters  or  the  entering 
clerks  being  still  *Hhe  proper  officers"  for  entering  judgments  (a 
word  which,  according  to  tiie  interpretation  clause,  s.  100  of  the 
Principal  Act,  includes  **  decrees")  it  is  evident  that  their  presence  on 
Circuit,  or  even  at  the  London  and  Middlesex  sittings,  is  an  unlikely 
incident.  Henco  the  **  book"  required  to  be  kept  there  by  that  Bule  fit 
the  purpose  of  entering  "findings"  and  '*cetiificateB".is  to  be  in  the 
custody  of  the  Associate. 

"  In  the  book  to  be  kept  for  the  purpose."  Different  constructiona 
have  been  put  by  the  Masters  of  different  Common  Law  Divisions  of  the 
High  Court  of  tfustice  on  these  words.  In  the  Common  Pleas  Division 
the  "  book  "  mentioned  here  has  been  assumed  to  be  identical  with  the 
Cause  Book  mentioned  in  Order  Y.,  Bule  8,  supra,  and  which  "  is  to  be 
kept  in  the  manner  in  which  Cause  Books  have  heretofore  been  kept  by 
the  Clerks  of  Bocords  and  Writs  in  the  Court  of  Chancery,"  which, 
certainly  seems  to  point  to  the  Cause  Book  being  not  merely  a  Writ 
Book  and  Appearance  Book,  but  a  Judgment  Book,  also.  A  reference 
to  the  old  form  of  Chancery  Cause  Books  (which  will  be  found  tran- 
scribed in  the  noto  to  Order  Y.,  Bule  8^,  will  shew  that  it  was  a  eantinuam 
narrative  of  the  whale  cause  from  beginning  to  end,  in  a  oondae  form, 
the  Bcgistrar's  book  setting  the  particulars  ont  in  detail. 

The  Masters  of  the  Common  Pleas  Division  have  very  cleverly  adapted 
the  form  of  the  Chancery  Cause  Book  to  the  requirements  of  a  Common 
Law  action.  The  Common  Pleas  Cause  Book  contains  a  brief  epitome 
of  the  whole  history  of  every  action.} 

The  blasters  of  the  Queen's  Bench  and  Exchequer  Divisions  point  to 
the  words  "  for  the  purpose,"  in  the  present  Bule,  as  shewing  that  the 
Judgment  Book  is  to  be  wholly  distinct  from  the  Cause  Book.  The  book 
is  intended,  they  say,  to  be  kept  exclusively  for  the  entry  of  judgments* 

Understanding  the  words,  "  shall  be  entered  by  the  proper  officer," 
literally,  as  meaning,  that  is,  that  the  "  proper  officer"  is  to  copy  into  the 

♦  There  were  two,  A  to  E,  and  E  to  Z. 

t  Order  1,  Rule  18,  of  the  Consolidated  Orders  of  the  Court  of  Chanoery* 

X  In  vacations  from  11  to  1,  except  on  Mondays  and  Saturdays,  when 
the  offices  are  closed. 

§  See  the  form,  which  is  transcribed  in  the  note  to  Order  Y.,  Bule  8, 
eupra. 
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r  XII.,  "  boo^  "  to  be  kept  foi  the  pm^xm  tkt  tiairt  judfmmi,  Uia  Friiuipil 
lU  L  Clerk  of  the  Qtwen'*  Bench  Divinan  actually  underwent  tor  •  mbla 
- — -^—  yetx  the  "*■■*■»*  ^  labour  of  copying  into  the  hooki  in  hifl  own  handwriting, 
Uw  entoie  judgment,  however  lengUi;  it  might  be.  This  ,w*a  toiata, 
however,  m  laborion*  a  pioceM,  that  a  new  ay etem  waa  luhctitnted  for  it. 
liia  puty  aigning  jodgmant  hat  to  deliver  to  the  officer  a  oo^  of  the 
judgment,  at  well  a«  of  the  reat  of  the  pleadings.  Theae  uopua,  wbioh 
Me  partly  in  ^rint  and  partly  written,  arranged  in  chronological  order, 
now,  to  all  mtenta  and  piupoiea,  conatttote  in  the  Qnaen'a  Bencb 
DiTirion  the  "  book  to  be  kept  for  the  poipoae,"  under  the  pieaent  Bnla. 
Xhia  "boob"  ia,  however,  aapplemented  by  an  Index, alphabetically 
arranged  in  the  nanus  of  the  persona  againtl  whom  jodgmsnt  haa  be«n 
ngned,  and  containing  simply  a  reference  to  the  folio  in  which  the 
OKUW  ia  to  be  found.  The  ^dei  ii  open  to  the  public  to  search.  In 
addition  to  Uie  Index,  the  Masters  of  the  Queen'a  Bench  DiTiiion  ke^a 
Judgment  Boi>k  for  their  own  private  information,  which,  with  the 
•ddtlianof  a  column  for  reference  to  the  "  Index,"  ia  Identical  with  tlie 
ibnn  of  Judgment  Book  in  use  in  the  Bxchaquer  Division. 

The  Uastora  of  Uie  Exchec^uer  Division  regard  the  coiueB  of  the 
judgmenta  delivered  by  the  partiea  entering  the  judgments,  ananged  in 
chronological  order,  as  "  the  book  to  be  kept  for  Uie  purpose  "  under  the 

ButBule.    But  they  supplement  this  "  book  "Iry  another  kept  in  the 

g  form,  for  iacility  of  reference : — 


Date. 

1877. 

Ko,  of 
Cause. 

1 
t 

■S 

Debt, 
£.  a.  d. 

Costa. 
£.  s.  d. 

i 

"SB 

4 

"A  copy  of  the  whole  of  the  pleadings."  The  object  ot  requiring 
this  copy  ia  to  supply  the  place  of  tho  aneiont  Judgment  Boll,  whi£ 
oonatitutod  the"  record"  of  the  case,  and  which  ia  now  done  away  wiQl 
under  the  Supreme  Court  of  Jadiuaturo  Acts.*  See,  as  to  this  lt<dl,  and 
aa  to  entering  judgment  upon  it,  tho  Commoal^w  ProcedureAot,  ISfiS, 
sa.  152,  1S3,  and  206,  and  Archbold's  Practice,  pp.  617,  S28. 

Ruk2. 
Where  any  jadgment  is  pronounced  by  the  Court  or  a 
Judge  in  Court,  the  entry  of  the  judgment  shall  be  dated 
as  of  the  day  on  which  such  judgment  is  pronounced,  and 
the  judgment  shall  take  effect  irom  that  date. 
The  Bule  embodies  the  practico  of  the  Court  of  Chancery. 
Decrees  in  that  Court  were  dated  of  the  day  on  which  judgment  was 
actually  pronoiuiccd,t  and  the  recital  of  the  day,  month  and  year  wheo  it 
waa  pronounced  preceded  the  other  formal  parte  of  the  decree.^ 

■  Sea  aa  to  tho  use  made  of  it  in  proving  an  indictment,  Stfm*  t. 
Smli,  2  Q.B.T).,i\5. 

t  SetiAti<iTiK^-GtiunU-r.Slaiitford,7J}xt.,359,lj.C, 
X  Darnel's  Chancery  Practice,  pp.  844,n.,8fl2. 
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Eule  3.  Qrdar  ZLL, 

Rule  8. 

In  all  cases  not  within  the  last  preceding  Bule^  the 

entry  of  judgment  shall  be  dated  as  of  the  day  on  which 
the  requisite  documents  are  left  with  the  proper  officer 
for  the  purpose  of  such  entry,  and  the  judgment  shall  take 
effect  from  that  date. 

ByKule66  of  Hil.  T.,  1863,  all  judgments,  whether  interlocatory  or 
final,  shall  be  entered  of  record  of  the  day  of  the  month  or  the  year,  whether 
in  term  or  vacation,  when  signed,  and  shall  not  have  relation  to  any  other 
day.  "Signing"  and  **  entering*' judgment  are  used  in  the  present  Act 
indiscriminately  (see,  e.ff.,  Order  XIII.,  Kules  3  and  4,  supra).  They  are 
oontemporaneous  acts,  but  not  the  same  act. 

Upon  every  decree  entered  in  the  Registrar's  book  by  one  of  the  enter- 
ing clerks  he  marked  the  day  of  the  month  and  year  when  it  was  so  left  for 
entry.*    This  date  had  to  be  reproduced  in  every  writ  of  execution* 

Euh4. 

Where  under  the  Act,  or  these  Rules,  or  otherwise,  it 
is  provided  that  any  judgment  may  be  entered  or  signed 
upon  the  filing  of  any  affidavit  or  production  of  any 
document,  the  officer  shall  examine  the  affidavit  or 
document  produced,  and  if  the  same  be  regular,  and 
contain  all  that  is  by  law  required,  he  shall  enter  judg- 
ment accordingly. 

This  is  in  accordance  with  the  practice  of  the  Court  of  Chancery.  At 
the  time  of  **  bespeaking  "  a  decree,  the  party  bespeaking  it  must  have  left 
with  the  Registrar,  in  case  any  party  or  person  served  did  not  appear  at  the 
hearing,  an  affidavit  of  service  on  such  party  or  person.f  If  admissions 
were  to  be  entered  as  read,  the  original  paper  of  admissions,  signed  by  the 
parties  or  their  solicitors^must  have  been  left  for  inspection.  ^  If  a  traversing 
note  had  been  filed,  and  the  defendant  did  not  appear  at  the  hearing,  the 
Kecord  and  Writ  Clerk's  certificate  that  the  note  had  been  filed,  and  an  affi- 
davit of  service  of  a  copy  of  the  note,  andofsubpoona  to  hear  judgment 
must  have  been  left  for  inspection.  §  If  the  BiU  had  been  taken  pro  ron- 
fcMOy  the  order  of  the  Record  and  Writ  Clerk  to  attend  at  the  hearing, 
with  the  record  of  the  Bill,  and  any  previous  orders  as  to  contempt,  must 
have  been  left  for  inspection.|| 

Rule  5. 
Where  by  the  Act,   or  these  Rules,  or  otherwise,  any 

*  Order  XXIX.,  Rule  7,  of  the  Consolidated  Orders  of  the  Court  of 
Chancery, 
t  Reg.Regul ,  16th  Mar.,  1860,  Rule  21.  %  Jbid.,  Rule  23. 

§  Reg.  Regul.,  15  Mar.,  1860,  Rule  26.  |  id.,  Rule  26. 
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Oite  UL,  judgment  may  be  Altered  pamiant  to  any  order  or  ceartifi- 

Gate,    or  retam  to    any  writ,  the  production  of  sobh 

order  or  certificate  sealed  with  the  seal  of  the  Courts 
or  of  such  return,  shall  be  a  sufficient  authority  to  the 
officer  to  enter  judgment  accordingly. 

Sec  the  note  to  the  last  Eule,  and  to  Kule  1  of  this  Order,  mpra, 

^*  Any  certificate. ' '  The  reference  hero  is  to  the  certificate  of  the  finding 
of  the  Jury,  required  to  be  kept  in  a  book  by  the  Associate  under  Order 
XXXVL ,  Rule  23,  supra,  

The  concluding  portion  of  this  Bule  is  a  repetition  of  Order  XXXVL, 
Bule  24,  supra, 

**  Return  to  any  writ."  This  refers,  more  particularly,  to  the  return,  by 
the  Sheriff  of  the  inquisition  as  to  the  quantum  of  damages,  under  a  wnt 
of  inquiry. 

'*  Sealed  with  the  seal  of  the  Court."  This  is  a  practice,  analogous  to 
the  former  practice  of  stamping  the  postea  or  judgment  pax>er  with  the 
seal  of  the  Court. 

Rule  6. 
Any  judgment  of  nonsuit,  unless  the  Court  or  a  Judge 
otherwise  directs,  shall  have  the  same  effect  as  a  judg- 
ment upon  the  merits  for  the  defendant;  but  in  any 
case  of  mistake,  surprise,  or  accident,  any  judgment  of 
nonsuit  may  bo  set  aside  on  such  terms,  as  to  payment 
of  costs  and  otherwise,  as  to  the  Court  or  a  Judge  shall 
seem  just. 

This  Rule  is  a  re-enactment  of  the  last  clause  of  the  46th  Rule  of  the 
Principal  Act. 

As  to  "nonsuit,"  see  Order  XXXVL,  Rule  19,  supra.  This  Rule  wiU 
afford  a  check,  it  may  be  assumed,  upon  plaintiffs  electing  to  be  non- 
suited after  they  have  put  the  defendant  to  the  trouble  of  appearing 
at  the  trial. 

"  The  reason,**  says  Jklr.  Serjt.  Stephen,  **  of  this  practice  is  that,  after  a 
nonsuit,  which  is  only  a  defiiult,  the  plaintiff  has  been  allowed  to  commence 
the  same  suit  again  for  the  same  cause  of  action,  but  after  a  verdict  had 
for  the  defendant  and  judgment  consequent  thereupon,  he  is  for  ever 
barred,  unless  the  judgment  be  afU^rwards  reversed,  &om  attacking  the 
defendant  upon  the  same  ground  of  complaint."* 

ORDER  XLIL 

EXECUTION. 

Rule  1. 
A  judgment  for  the  recovery  by  or  payment  to  any 

*  3  Steph.  Comm.y  p.  551. 
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person  of  money  may  be  enforced  by  any  of  the  modes  by  (M«  XUL, 

which  a  judgment  or  decree  for  the  payment  of  money  of  

any  Court  whose  jurisdiction  is  transferred  by  the  said 
Act  might  have  been  enforced  at  the  time  of  the  passing 
thereof. 

Tho  writs  of  execution  for  payment  of  money  in  nse  at  Ck>mmon  Law 
were ^. /a.,  lev.fac.^  ca.  «a.,  elegit^  venditioni  exponas^  distringas  nuper  vice" 
eomitemy  Jieri facias  de  bonis  eeelesiastieisj  and  sequsstrari  fadas  de  bonis  eocU" 
siasticia.  These  wore  for  tho  pajTiient  of  money.  There  vtoA  also  the  writ 
of  hab.  foe.  po8.  for  the  recovery  of  land  and  the  writ  of  delivery  for  the 
return  of  specific  chattels  detained.  Forms  of  all  these  writs,  except 
lev.  fac.  and  distringas  nuper  vicecomitem,  will  be  found  in  Appendix  (F)  to 
this  Schedule,  infra.  The  writs  of  execution  in  use  in  the  Court  of  Chancery 
were  fi.  fa.^  elegit,  venditioni  exponas,  fieri  facias  de  bonis  ecclesiasticis, 
sequestrari  facias  de  bonis  eeclesiasticis,  attachment,  and  sequestration.  The 
first  five  were  borrowed  from  the  Common  Law,  the  last  two*  were  peculiar 
to  the  Court  of  Chancery.  Forms  of  writs  of  attachment  and  sequestra- 
tion will  be  found  in  Appendix  (F),  ififra. 

As  regards  the  Court  of  Probate,  by  the  Probate  Act,  1867,  s.  26,  it  was 
enacted  that  '*  tho  Court  of  Probate  shaU  have  the  like  powers  for  enforcing 
decrees  and  judgments  given  by  the  Court  under  this  Act,  as  are  by  law 
vested  in  the  Court  of  Chancery." 

Attachment  for  contempt  was  the  only  compulsozy  process  (except 
warrants  to  arrest  ships)  ever  resorted  to  in  practice  in  the  Admiralty 
Court  to  enforce  compliance  with  its  decrees. f 

Rule  2. 

A  judgment  for  the  payment  of  money  into  Court 
may  be  enforced  by  writ  of  sequestration,  or,  in  cases  in 
which  attachment  is  authorised  by  law,  by  attachment. 

See,  as  to  this  Kule,  Orders  XLTV.  and  XLVII.,  infra;  and  also 
Order  XXIX.,  Kule  3,  of  the  Consolidated  Orders  of  tho  Court  of 
Chancery. 

See  also  the  Debtors*  Act,  1869,  s.  8. 

Eule  3. 
A  judgment  for  the  recovery  or  for  the  delivery  of  the 
possession- of  land  may  be  enforced  by  writ  of  possession. 

This  writ  was  known  as  the  Common  Law  writ  of  hab.  fac.  pos.,  in  eject- 
ment.   See,  further,  as  to  the  writ,  Order  XLVIII.,  infra. 

*  There  was  a  writ  of  attachment  at  Common  Law,  bat  it  was  not  a  writ 
of  execution  for  money. 
f  Williams  and  Bruce' s  Admiralty  Practice,  p.  299. 


668         SUPREME  COURT  OF  JUDICATUBB  ACT,  1875* 

Order  ZUI.,  Eule  4. 

A  judgment  for  the  recovery  of  any  propertj 

than  land  or  money  may  be  enforced  : 

By  writ  for  delivery  of  the  property. 

By  writ  of  attachment. 

By  writ  of  sequestration.  j 

As  to  the  writ  of  delivery,  see  Order  XLIX.,  ijj/nr. 

As  to  tiio  writ  of  attadiment,  see  Order  XLIv .,  tn/nr,  and 
this  Order,  mpra.  

As  to  the  writ  of  sequestration,  see  Order  XLVII^  im/rm^  ad 
of  this  Order,  sttpra. 

In  an  action  for  rent  and  for  the  return  of  specific  gooda»in4^inrtH| 
been  signed  for  the  amount  of  the  rent  in  default  of  appflont 
plaintiff  was  Erected  by  Quain,  J.,  at  chambers,  to  ngn  judgiii^ 
for  the  return  of  the  specific  goods,  with  the  option  A  enftraq^ 
writ  of  delivery,  of  attachment,  or  of  sequestnttioii.* 

Eule  5. 
A  judgment  requiring  any  person  to  do  any  act  i 
than  the  payment  of  money,  or  to  abstain  from  J 
anything,  may  be  enforced  by  writ  of  attachmoit  « 

committal. 

"Attachment"  and  "  committal"  are,  in  one  point  of  view,  tkei 
but  it  is  approhonded  that  "  committal**  here  mcvins  the  exeramd 
summarj"^  jurisdiction  vestod  inevory  Judge  of  a  Courtof  Bccordofci 
ing  without  process  or  further  proof  the  immediate  apprchcnaoe  nil 
prisonmcmt  of  any  partj'  guilty  of  contempt  of  Court.  See  (k 
XLII.,  liulo  2,  of  the  Consdidated  Orders  of  the  Court  of  Chanoay. 

In  JHpfr  V.  Ptpctf^  the  plaintiff  applied,  under  this  Rule  and  Bai 
of  this  Order,  infray  for  a  writ  of  attachment  against  a  defenW. 
contempt,  who  did  not  appear,  although  the  notice  of  motioii  wmI 
an  order  of  committal.  Malins,  V.C.,  ordered  the  writ  of  attadoMi 
iKfiuc,  as  "  the  greater  includes  the  less," 

Ih*  the  Statute  17  &  18  Vict.  c.  34,  s.  4,  a  reasonahle  sum  of  mc«J 
defmy  the  expenses  of  coming  and  attending  to  give  eridcnce,iii* 
returning  from  giving  such  evidence,  must  be  tendered  to  a  wil* 
Therefore,  where  an  order  has  been  made,  under  Order  XLV.,  Bifc 
for  the  oral  examination  of  a  judgment-debtor  **  as  to  whether  isf  ■ 
what  debts  are  owing  to  him,"  the  party  applying  for  the  attadiiM^ 
the  judgment-debtor  for  non-compliance  with  the  Order,  mmt  dw* 
affidavit,  that  ** conduct-money"  has  been  tendered  to  the  j^igP^ 
debtor.  The  affidavit  must  also  shew  that  there  is  some  good  naioi 
bringing  the  judgment-debtor  up  to  London,  and  not  exmnininglM 
his  place  of  rosidence.J 

*  Jvort/  v.  Cruickshank  the  Younger ^  1  Charley's  Casei  (ChambexiX 

t  W.  N.,  1876,  p.  202.     See  Rule  20  of  thia"Oider,  w/rc 

X  The  Frotector  Jindotcmcnt  C<mpany  ▼.  Whitlaw^  36  L.  T.,  467. 
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In  Battley  v.  Sears,*  a  rule  niti  for  fin  attachment  for  diflobedience  to  Ordtr  XUI., 

the  order  of  the  Court  was  issued  against  a  defendant  by  Cockbum,        Bnle  6. 
C.J.,  for  refusing  to  gfive  up  a  diamond  ring  or  pay  for  it,  execution 
issued  on  a  judgement  to  that  effect  against  the  de^dant  haying  proved 
futile,  as  she  was  a  married  woman. 

Eule6. 

In  these  Rules  the  term  '*  writ  of  execution  **  shall  in- 
clude writs  of  fieri  faciaSy  capias,  elegit,  sequestration, 
and  attachment,  and  all  subsequent  writs  that  may  issue 
for  giving  effect  thereto.  And  the  term  "  issuing  execu- 
tion against  any  party "  shall  mean  the  issuing  of  any 
such  process  against  his  person  or  property  as  imder  the 
preceding  Bules  of  this  Order  shall  be  applicable  to  the 
case. 

As  to  writs  of ^.  ftt.  and  eleffit,  see  Order  XLIII.,  infra. 

As  to  writs  of  sequestration,  see  Order  XLVll.,  infra.] 

As  to  writs  of  attachment,  see  Order  XLIV.,  infra. 

The  writ  of  "  capias "  {ca,  sa.)  is  not  mentionea  as  applicable  to  any 
"  case  "  under  any  of  "  the  preceding  Rules;"  and  the  only  mention  of  it  is 
in  the  presettt  Rule.  There  seems  to  be  a  popular  impression  that  the 
writ  of  ca.  sa.  has  been  entirely  aboli8hed.t  There  are,  however,  several 
cases  to  which  it  is  still  applicable.^ 

"All  subsequent  writs,  e.ff.,  ** venditioni  exponas ;  "  see  Order  XLIII., 
Rule  2,  infra. 

Rule  7. 

"Where  a  judgment  is  to  the  effecj;  that  any  party  is 
entitled  to  any  relief  subject  to  or  upon  the  fulfilment  of 
any  condition  or  contingency,  the  party  so  entitled  may^ 
upon  the  fulfilment  of  the  condition  or  contingency,  and 
demand  made  upon  the  party  against  whom  he  is  entitled 
to  relief,  apply  to  the  Court  or  a  Judge  for  leave  to  issue 
execution  against  such  party.  And  the  Court  or  Judge 
may,  if  satisfied  that  the  right  to  relief  has  arisen  accord- 
ing to  the  terms  of  the  judgment,  order  that  execution 
issue  accordingly,  or  may  direct  that  any  issue  or  question 

•  Timesj  Tuesday,  March  7th,  1876. 

t  By  the  Debtors'  Act,  1869. 

X  See  sections  4  and  6  of  the  Act  just  cited. 
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^^r^^in.,  necessary  for  the  determination  of  the  rights  of  the  parties 

'- —  be  tried  in  any  of  the  ways  in  which  qaestions  ariaing^  in 

ttX).  action  may  be  tried. 

This  Rulo  must  be  read  with  Kule  23  of  this  Order,  infra. 

At  Common  Law  it  is  not  usual  to  specify  any  conditions  or  contingen- 
cies in  the  judgment.  The  forms  in  uie  Schedule,  Appendix  (D),  infra^ 
agree  with  the  former  practice  at  Common  Law.  *'  It  is  adjudged  that  the 
plaintiff  recover  against  the  defendant  £  ,  and  £  for  his  costs  of 
suit."  ' '  It  is  adjudged  that  the  plaintiff  recover  possession  of  the  land  in 
the  said  writ  mentioned.*'  **  It  is  a(^'udged  that  the  plaintiff  recover 
nothing  against  the  defendant,  and  that  the  defendant  recover  against  the 
plaintiff  £  for  his  costs  of  defence."  In  the  case  of  judgment  entered 
up  under  a  cognovit^  or  on  a  warrant  of  attorney,  or  on  a  consent  order  of 
a  Judge,  the  judgment  is  equally  simple,  absolute,  and  unconditional  in  its 
terms ;  but,  before  signing  it,  the  conditions  precedent  (if  any)  must  be 
fulfilled.  Also  before  issuing  execution  the  conditions  precedent  (if  any) 
must  be  performed.  Thus,  if  the  defeazanee  to  a  warrant  of  attorney  to  con- 
fess judgment  lays  it  down  as  a  condition  precedent  to  the  issuing  of  execu- 
tion, that  a  demand  must  be  made  of  the  money,  to  which  the  judgment 
relates,  such  demand  must  be  made  accordingly,*  before  execution  can 
.  issue.  But  the  judgment  would  say  nothing  about  the  demand.  It  would 
be  in  the  usual,  simple,  absolute  and  unconditional  form. 

The  present  Kule  applies  to  cases  of  decrees  in  Chancery  ^^  where  by  the 
terms  of  the  decree  itself  soino  condition  is  specified  or  contingency  pointed 
out,  which  must  be  fulfilled,  or  happen,  before  execution  can  issue  upon  the 
decree.  In  all  such  cases,  imder  the  present  Rule,  three  things  must  have 
(joncurred  before  execution  can  issue.  First,  the  condition  must  have  been 
fulfilled,  or  the  contingency  have  happened ;  secondly,  a  demand  must 
have  been  made  upon  the  party  against  whom  the  person  is  entitled  to 
relief ;  and  thirdly,  an  application  must  have  been  made  to  the  Court,  or  a 
Judge,  and  they  or  ho  must  have  been  **  satisfied**  that  the  right  to  relief 
has  arisen  according  to  the  terms  of  the  decree. 

The  Rule  would  seem  to  impose  two  new  restrictions  not  imposed  by  the 
preWously  existing  law.t  were  it  not  that  the  23rd  Rule  says  that  the 
Rules  of  this  Order  shall  «o^  curtail  any  right  heretofore  existing  to  enforce 
any  decree.    fcJce,  however,  Order  XLIV.,  Rule  2,  infra. 

Rule  8. 
Where  a  judgment  is  against  partners  in  the  name  of 
the  firm,  execution  may  issue  in  manner  following : — 


•  Archbold's  Practice,  p.  973. 

t  By  the  interpretation  clause  of  the  Principal  Act  (s.  100),  ••judgment" 
in  these  Acta  includes  "decree.'* 

+  By  Order  XXIX.,  Rule  1,  of  the  Consolidated  Orders  of  the  Court  of 
Chancery,  no  demand  was  necessary  where  any  person  was  by  any  decree 
dirt»eted  to  pay  any  money,  or  deliver  up  and  trjinsfcr  any  property,  real  or 
personal,  to  another.  By  the  Order  of  the  7th  of  January,  1870,  a  Com- 
mission of  sequestration  was  issued,  without  any  apeeial  order fOX  the  expira- 
tion of  the  time  limited  by  any  'decree  foi'ihe  payment  of  money  or  coste. 
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m 

{a,)  Against  any  property  of  the  partners  as  such.      OsteXLlL, 

(6.)  Against  any  person  ^ho  has  admitted  on  the *■ — 

pteadings  that  he  is,  or  has  been  adjudged  to  be,  a 
partner, 
(c.)  Against  any  person  who  has  been  served,  as  a 
partner,  with  the  writ  of  summons,  and  has  failed 
to  appear. 
If  the  party  who  has  obtained  judgment  claims  to  be 
entitled  to  issue  execution  against  any  other  person  as 
being  a  member  of  the  firm,  he  may  apply  to  the  Court  or 
a  Judge  for  leave  so  to  do ;  and  the  Court  or  Judge  may 
give  such  leave  if  the  liability  be  not  disputed,  or,  if  such 
liability  be  disputed,  may  order  that  the  liability  of  such 
person  be  tried  and  determined  in  any  manner  in  which 
any  issue  or  question  in  an  action  may  be  tried  and  deter- 
mined. 

(a.)  As  to  proceedings  against  parties  in  the  name  of  the  firm,  sec  Order 
XII.,  Rules  12  and  12a,  and  Order  XVI.,  Rule^  10  and  10a,  tupra, 

(b.)  This  Rule  only  applies  to  the  case  of  parties  sued  in  the  name  of  the 
firm.  If  one  of  two  partners  is  sued,  the  old  difl&culties  may  still  arise  from 
the  circumstance  that  the  seizure  and  disposal  of  the  undivided  share  of  one 
partner  under  Q.Ji.fa.  does  not  divest  the  other  partner  of  his  interest  in  the 
partnership  property.* 

(c.)  As  to  service  on  one  or  more  of  the  jmrtners,  see  Order  IX.,  Rule  6 
and  6a,  supra. 

Rule  9. 
No  writ  of  execution  shall  be  issued  without  the  pro- 
duction to  the  officer  by  whom  the  same  should  be  issued 
of  the  judgment  upon  which  the  writ  of  execution  is  to 
issue  or  an  office  copy  thereof,  showing  the  date  of  entry. 
And  the  officer  shall  be  satisfied  that  the  proper  time  has 
elapsed  to  entitle  the  judgment  creditor  to  execution. 

♦*  Production  of  the  judgment."  This  is  in  accordance  with  the  former 
practice  at  Common  Law,  as  prescribed  hy  Reg.  Qan.  Hil.  T.,  1853, 
Rule  71.  "No  writ  of  execution  shall  be  issued  till  the  judgment  paper, 
postea,  or  inquisition,  as  the  case  may  be,  has  been  seen  by  the  proper 

♦  See  Burton  v.  Green,  3  Car.  and  P.,  306  ;  Archbold's  Practice, 
pp.  659,  660. 
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Ofdn  XTiTT.,  officer."  It  is  also  in  acoordanoe  with  the  pnotioe  of  the  Oonzt  of 
BiUi  9.       Chancerv,  the  decree,  or  order,  or  an  office  copy  of  it  most  have  been 

^"~~--^~"  prodaoed  to  the  Becord  and  Wrtt  Clerk,  and  berore  iaaning  the  writ  ha 
must  have  been  satisfied  by  affidavit  of  the  due  serviceof  the  decree,  and 
that  it  had  not  been  obeyed.* 

In  Bolton  v.  Boltonyf  the  Record  and  Writ  Clerks  having  declined 
to  issue  a  writ  of  Jl.  fa.,  for  the  recovery  of  the  costs  of  the  defendant 
agiunst  the  plaintiff,  under  Order  XXIII.,  Bule  1,  on  the  ground  that* 
while  the  form  in  App.  (F),  No.  1,  recited  that  the  money  was  adjudged 

^  "  to  bo  paid  by  a  judgment  of  the  said  Court,"  no  judsment  wnatever 

had  been  signed,  or  pronounced,  in  the  case,  Hall,  Y.U.,  directed  that 
the  form  No.  1  in  App.  (A.)  should  bo  varied  under  Rule  12  of  this 
Order,  infra,  on  the  principle  of  treating  the  direction  contained  in  Order 
XXIII.j  **  the  plaintiff  shall  pay  the  defendant's  costs,"  as  tfgtitrc/M 
to  a  judgment  of  the  Court. % 

Rule  10. 
No  writ  of  execution  shall*  be  issued  without  the  party 
issuing  it,  or  his  solicitor,  filing  a  precipe  for  that  pur<* 
pose.  The  prcecipe  shall  contain  the  title  of  the  action, 
the  reference  to  the  record,  the  date  of  the  judgment,  and 
of  the  order,  if  any,  directing  the  execution  to  be  issued, 
the  names  of  the  parties  against  whom,  or  of  the  firms 
against  whose  goods,  the  execution  is  to  be  issued;  and 
shall  be  signed  by  the  solicitor  of  the  party  issuing  it,  or 
by  the  party  issuing  it,  if  he  do  so  in  person.  The  forms 
in  Appendix  (E)  hereto  may  be  used,  with  such  variations  as 
circumstances  may  require. 

The  forms  in  Appendix  E.,  infra,  arc  now. 

**  No  writ  of  exwution  shall  bo  issued  without  a  praeipe  being  filed 
with  the  proper  officer."  Reg.  Gen.  Hil.  T.,  1863,  Rule  71.  The  practice 
in  the  Court  of  Chancer}*  is  the  same.  Previously  to  the  writ  being  issued, 
a  copy  of  the  pracipe  must  have  been  left  with  the  entering  clerk  in  the 
Registrar's  Office,  and  another  copy  have  been  marked  by  him  as  en- 
tered; and  the  latter  must  also  have  boon  filed  with  the  Record  and 
Writ  Clerk  at  the  time  the  writ  was  scaled.  $ 

The  forms  of  the  prtecipe  in  Appendix  (E)  are  taken  from  the  Chan- 
cery practice,  as  will  at  once  be  seen  in  comparing  them  with  the  forms  of 
praeipe  given  in  the  Form-book  accompanying  Daniel's  Chancery 
Practice,||  and  with  the  forms  of  pracipe  contained  in  Chitty's  Practioe.V 

♦  Braithwaito's  Pr.,  167. 

t  3  Ch  D.,  276  ;  35  L.  T.,  358  ;  24  W.  R.,  663. 

J  The  necessity  for  such  a  "  variation  "  has  been  obviatod  as  to  the 
future,  by  the  new  Rule  2  of  Order  XXIII. 

^  Smith  V.  Thompson,  4  Mad.,  179,  Ord.  I,  Rule  18,  of  the  Conaolidated 
Orders  of  the  Couit  of  Chancery ;  Braithwaito's  Pr.,  161. 

II  Pp.  312,  695,  977,  983,  997. 

V  I^.  303,  354. 
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This  Rule,  as  amended  by  the  insertion  of  the  words  "  or  on  behalf  of,"  Order  ZLn.| 
after  the  words  *'  signed  by,"  enables  the  solicitor's  clerk  to  sign.  BulelO^ 

Rule  lOfl. 
Order  XLII.,  Rule  10,  of  the  Rules  of  the  Supreme 
Court  shall   be  read  as  if  the  words  "  or  on  behalf  of  *' 
had  been  inserted  after  the  words  "  signed  by." 

This  new  Rule  was  added  by  Rule  17  of  the  Rules  of  the  Supreme 
Court,  Juno,  1876.  Its  object  is  to  enable  the  solicitor's  clerk  to  sign 
the  pracipcy  under  Rule  10. 

Bule  11. 
Every  writ  of  execution  shall  be  indorsed  with  the 
name  and  place  of  abode  or  office  of  business  of  the 
solicitor  actually  suing  out  the  same,  and  when  the  solicitor 
actually  suing  out  the  writ  shall  sue  out  the  same  as  agent 
for  another  solicitor,  the  name  and  place  of  abode  of 
such  other  solicitor  shall  also  be  indorsed  upon  the  writ, 
and  in  case  no  solicitor  shall  be  employed  to  issue  the 
writ,  then  it  shall  be  indorsed  with  a  memorandum  express- 
ing that  the  same  has  been  sued  out  by  the  plaintiff  or 
defendant  in  person,  as  the  case  may  be,  mentioning  the 
city,  town,  or  parish,  and  also  the  name  of  the  hamlet, 
street,  and  number  of  the  house  of  such  plaintiff's  or 
defendant's  residence,  if  any  such  there  be. 

This  Rule  is  copied  verbatim  from  the  Reg.  Gen.  Hil.T.,  1853,  Rule  73, 
with  the  omission  of  the  words  of  that  Rule,  which  suppose  the  case  of 
an  attorney  suing  out  the  writ  who  is  not  an  attorney  of  the  Court  from 
which  the  writ  is  issued,  these  words  being  unnecessary,  as  under  section 
87  of  tiie  PrinciiMil  Act,  supra,  all  attorneys  and  solicitors  of  the  Superior 
Courts  are  solicitors  of  the  Supreme  Coiui. 

See  the  notes  to  Order  IV.,  »upra. 

Bule  12. 
Every  writ  of  execution  shall  bear  date  of  the  day  on 
which  it  is  issued.  The  forms  in  Appendix  (F)  hereto  may 
be  used,  with  such  variations  as  circumstances  may  require 

The  first  clause  of  the  Rule  is  copied  from  Reg,  (Jen.  Hil.  T.,  1853, 
Rule  72.  See  a  similar  pro^-ision  as  to  writs  of  summons,  Order  II., 
Rule  8,  supra, 
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Tho  forms  in  Appendix  (F),  mfra,  are  new.    See  the  notes  to  Oxddn 

Bate  18.      XLni-XLlX.,  tji/nf. 

—       These  forms  arc  **  prescribed '*  (see  Oi^er  II.,  Rule  2),  and  are  Ihns 

practically  incorporated  into  tho  present  Act.  A  footnote  to  the  form  of 
writ  of  ^./rt.,  given  in  Appendix  (F),  No.  I,  directs  that  the  interest  upon 
oosts  to  be  inserted  u^  tho  form  is  to  run  from  "  the  date  of  the  cer^oato 
of  taxation."  Hold,  therefore,  hy  the  Common  Pleas  Division,  that  the 
int-erest  upon  costs  now  runs  from  tho  datt^  of  tho  Master's  alloratur,  and 
not,  as  formerly  in  the  Conunon  Law  Courts,  from  the  date  of  tho 
incipitur  or  entry  of  judgment.* 

**  With  such  variations  as  circumstances  may  require.'*  This  pnmao 
was  acted  upon  in  tho  case  of  Bolton  v.  BoUon^^^  in  which  liall,  V.  C, 
gave  leave  to  amend  tho  writ  of  ./f.  fa.,  so  as  to  enable  a  defendant  to 
recover  his  costs,  undur  Order  XXIII.,  though  no  judgment  had  been 
pronounced  for  thorn,  againnt  a  plaintiff  who  had  discontinued  his  action 
and  made  dcfaidt  in  ^wiying  them. 

Rule  13. 
In  every  case  of  execution  the  party  entitled  to  exe- 
cution may   levy  the  poundage,!  fees,  and  expenses  of 
execution  over  and  above  the  sum  recovered. 

This  Rule  is  copi^xl  rcrbatim  from  the  123nl  soction  of  the  Common 
Law  Procedure  Act,  18o2.    See  Roc  v.  Ifanwiond.^    See  ahio  29  'EAiz,  c.  4. 

Euie  14. 
Every  writ  of  execution  for  the  recovery  of  money 
shall  be  indorsed  with  a  direction  to  the  Sheriff,  or  other 
officer  or  person  to  whom  the  writ  is  directed,  to  levy  the 
money  really  due  and  payable,  and  sought  to  be  recovered 
under  the  judgment,  stating  the  amount,  and  also  to 
levy  interest  thereon  if  sought  to  be  recovered,  at  the  rate 
of  £4  per  cent,  per  annum  from  the  time  when  the  judg* 
ment  was  entered  up,  provided  that  in  cases  where  there 
is  an  agreement  between  the  parties  that  more  than  £4 
per  cent,  interest  shall  be  secured  by  the  judgment,  then 
the  indorsement  may  be  accordingly  to  levy  the  amount 
of  interest  so  agreed.    . 

This  Rule  is  copied  vrr^n/iwi  from  I?e^^  Gen.,  Ilil.  T.,  1853,  Bule  76, 
with  the  addition  of  the  words  **  for  tho  recoverj-  of  money,'*  after  **  oveiy 
writ  of  execution/'     See  1  &  2  Vict.  c.  110,  s.  17. 

♦  Schroder  Y.  Clough.AQ  L.  J.  (C.  P.),  365;  35  L.T.,850. 
t  3  Ch.  D.,  276 ;  24  W.  R.,  663 ;  35  L.  T.,  358. 
t  12d.  in  ©very  £1 ;  if  over  £100,  Od.for  every  £1  ahoY©  £100. 
i  2  C.  P,  D.,  300. 
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Euk  15.  OrdtrXLn., 

Jbvery  person   to  whom  any   sum   of  money  or  any  

costs  shall  be  payable  under  a  judgment  shall,  im- 
mediately after  the  time  when  the  judgment  was  duly 
entered,  be  entitled  to  sue  out  one  or  more  writ  or  writs  of 
fieri  facias  or  one  or  more  writ  or  writs  of  elegit  to 
enforce  payment  thereof,  subject,  nevertheless,  as 
follows : — 

(cr.)  If  the  judgment  is  for  payment  within  a  period 
therein  mentioned,  no  such  writ  as  aforesaid  shall 
be  issued  until  after  the  expiration  of  such  period. 

(J.)  The  Court  or  Judge  at  the  time  of  giving  judg- 
ment, or  the  Court  or  a  Judge  afterwards,  may 
give  leave  to  issue  execution  before,  or  moy  stay 
execution  until,  any  time  after  the  expiration  of 
the  periods  hereinbefore  prescribed. 

The  previous  practice  at  Corainon  Law  was  prescribed  by  s.  120  of  the 
Common  Law  Procedure  Act»  1862,  and  Kulc  57  of  the  Reg.  Gen.  Ilil.  T., 
1853,  under  wliich  (execution  isauod  in  fourteen  daps  after  verdict, 
unless  the  Court  or  Jud^e  ordered  execution  to  issue  at  an  earlier  or 
later  ])eriod.  It  was  usual  for  the  Judpro  at  the  trial  to  prrant  execution 
within  4  days,  called  *' speedy  oxocution"  under  1  Wm.  IV.  c.  7,  s.  2,  in 
all  »«A«/rtw^ta//// undefended  actions  for  liquidated  claims,  and  in  ejectment 
U)  recover  vacant  possession.*  Ai^inst  acceptors  of  bills  of  exchange  and 
makers  of  promissory  notes  speedy  execution  was  granted,  almost  as  a 
matter  of  course. 

The  practice  in  Equity  as  to  issuing  aji.fa,  or  eUgit  for  payment  of  a 
sum  of  money,  was  regulated  by  Order  XXIX.,  Rule  6,  of  the  Consoli- 
ilatod  Orders  of  the  Court  of  Chancer)',  which  required  that  a  lunar  month 
i t went f/ -eight  dags)f  should  elapse  from  Uio  entry  of  the  decree  before 
suinji^  out  the  writ.  A  writ  of  attachment,  on  the  other  hand,  for  the 
non-performance  of  a  decree,  issued  as  soon  aa  the  Record  and  Writ  Clerk 
was  siitisiied  by  affidavit  that  the  decree  had  been  duly  served,  and  had 
not  been  obeved.t 

A  writ  of  sequestration  issued  on  tho  return  of  the  writ  of  attachment. 
If,  however,  a  time  ivaa  limited  by  tho  decree  for  payment  of  any 
money,  or  for  the  performance  of  imy  other  act,  a  writ  of  sequestration 
in  the  former  case,  and  a  writ  of  attachment  in  the  latter,  issued  at  the 
expiration  of  the  time  so  limited.^ 

*  Day's  Common  Law  Procedure  Acts,  p.  143.  Archbold's  Practice, 
p.  413. 

t  Order  XXXVII.,  Rule  10  of  tho  Consolidated  Orders. 

J  Daniel's  Chancery  Practice,  p.  908  ;  Braithwaite'a  Pr.,  167. 

§  Order  of  the  7th  January,  1870. 
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Ordtr  XLTT.,  The  present  Rule,  it  will  be  seen,  effects  a  very  important  alteration  in. 
Bvle  15.  the  law  of  execution  in  favour  of  the  party  who  has  entered  judgment 
for  a  $um  of  money  or  co»t».  He  will  in  all  cases,  on  the  entry  of  the 
judgment,  bo  entitled  to  imxbdiate  execution  hyjt.fa,  or  elegit  as  soon 
as  Sie  judgment  (or  decree)  is  entered,  unless  there  be  a  time  limited  by 
the  juogmcnt  (or  decree).  The  exception  established  by  subsectioii 
(a)  follows  the  7th  Rule  of  this  Order,  and  the  previous  practice  of  the 
Court  of  Chancery.  (See  the  note  to  that  Rule,  »upra.)  A  writof  MTM^t- 
tration  may  issue,  in  the  Chancery  Di^osion,  as  under  the  former  practioe, 
at  the  expiration  of  the  time  limited,  and  this  practice  is  extended  by 
Obrder  XLYII.,  infra ,  to  the  Common  Law  Divisions  of  the  High  Comt. 

Subsection  {b)  saves  the  power  of  the  Court  or  Judge  to  modUfy  the 
practice  by  accelerating  or  retarding  execution.  This  subsection,  1^ 
the  word  f*  hereinbefore,"  gives  the  Court  or  Judge  power  to  order  the 
issue  of  execution  bffore  the  time  limited  by  a  judgment  (or  decree)  has 
expired.  It  will  also  afford  a  valuable  protection  to  defenduits,  by  enaoling 
them  to  apply  for  a  stay  of  execution. 

Execution  in  fourteen  days  under  the  old  practice  was  directed  instead 
of  immediate  execution  under  the  new,  in  several  cases  which  occurred 
at  Nisi  Prius  shortly  after  the  commencement  of  the  Supreme  Court  of 
Judicature  Acts.  "Although  I  am  now  able,"  said  Huddleston,  B.,  in 
one  of  these  cases,*  "to  order  immediate  execution,  /  shall  adopt  the  old 
practice^  and  give  execution  in  fourteen  days.^f 

Rule  16. 

A  writ  of  execution,  if  unexecuted,  sliall  remun  in 
force  for  one  year  only  from  its  issue,  unless  renewed  in 
the  manner  hereinafter  provided ;  but  such  writ  may,  at 
any  time  before  its  expiration,  by  leave  of  the  Court  or  a 
Judge,  be  renewed,  by  the  party  issuing  it,  for  one  year 
from  the  date  of  such  renewal,  and  so  on  from  time  to 
time  during  the  continuance  of  the  renewed  writ,  either 
by  being  marked  with  a  seal  of  the  Court  bearing  the  date 
of  the  day,  month,  and  year  of  such  renewal,  or  by  such 
party  giving  a  written  notice  of  renewal  to  the  Sheriff, 
signed  by  the  party  or  his  attorney,  and  bearing  the  like 
seal  of  the  Court ;  and  a  writ  of  execution  so  renewed  shall 
have  eflfect,  and  be  entitled  to  priority,  according  to  the 
time  of  the  original  delivery  thereof. 


•  See  Murray  v.  Infield,  Times j  November  6th,  1876;  I  Charley's 
Caaos  (Court),  142. 

t  See  also  p«*r  Pollock,  B.,  in  Taylor  v.  S her  ley,  Times,  November 
26th,  1875;  1  Charley's  Cases  (Court),  143. 
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This  Riilo  is  copied  almost  verbatim  from  section  124  of  the  CJommon  OMer  XLII., 
Law  Procedure  Act,  1852.    It  omits,  however,  the  direction  that  the  seal       Eule  16. 

shall  be  "  kept  at  the  office  of  the  Masters  of  the  Court,"  and  the  word 

"issue  "  has  been  substituted  for  "  tette" 

The  notice  to  the  sheriff  is  necessary  where  the  writ  is  in  the  possession 
of  that  functionary.  If  the  party  does  not  wish  the  writ  to  be  executed,  • 

however,  ho  will  retain  it  in  his  own  possession  after  renewal  as  well  as 
before  it. 

There  is  a  curious  slip  in  this  Rule,  the  word  •*  attorney"  having  been 
left  in ;  it  should  have  been  "  solicitor "  (see  s.  87  of  the  Principal 
Act,  supra), 

Eule  17. 

The  production  of  a  writ  of  execution,  or  of  the  notice 
renewing  the  same,  purporting  to  be  marked  with  such 
seal  as  in  the  last  preceding  Bule  mentioned,  showing  the 
same  to  have  been  renewed,  shall  be  sufficient  evidence 
of  its  having  been  so  renewed. 

The  Rule  is  copied  from  section  125  of  the  Common  Law  Procedure 
Act,  1852. 

"Sufficient  evidence"  maasia  primd  facte  evidence  (see  note  to  Order 
VIII,  Rule  2,  supra). 

Rule  18. 

As  between  the  original  parties  to  a  judgment,  execu- 
tion may  issue  at  any  time  within  six  years  from  the 
recovery  of  the  judgment. 

Section  128  of  the  Common  Law  Procedure  Act,  1852,  provided,  that 
*'  during  the  lives  of  the  parties  to  a  judgment  or  those  of  them  during 
whose  lives  execution  may  at  present  issue  within  a  year  and  a  day  with- 
out a  scire  facias^  and  within  six  years  after  the  recovery  of  the  judgment, 
execution  may  issue  without  a  revival  of  the  judgment." 

Rule  19. 

Where  six  years  have  elapsed  since  tiie  judgment, 
or  any  change  has  taken  place  by  death  or  otherwise 
in  the  parties  entitled  or  liable  to  execution,  the  party 
alleging  himself  to  be  entitled  to  execution  may  apply  to 
the  Court  or  a  Judge  for  leave  to  issue  execution  accord- 
ingly. And  such  Court  or  Judge  may,  if  satisfied  that 
the  x>arty  so  applying  is  entitled  to  issue  execution,  make 
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Orto- XUL,  aa  order  to  that  effect,  or  may  order  that  any  issue  or 

_ .:. L_  question  necessary  to  determine  the  rights  of  the  parties 

shall  be  tried  in  any  of  the  ways  in  which  any  question 
in  an  action  may  be  tried.  And  in  either  case  such 
Court  or  Judge  may  impose  such  terms,  as  to  costs  or 
otherwise,  as  shall  seem  just. 

This  Rulo  is  taken  from  sections  129  and  130  of  the  Common  Law 
Procedure  Act,  1852,  with,  however,  some  important  chancres.  8. 129  of  the 
Common  Law  Procedure  Act,  1852,  is  classed  in  most  of  the  text  books  not 
imder  the  head  of  "  renewal  of  writ*  of  execution,"  hut  of  "  revival  of 
judgments."*  Kevival  of  judp^ents  is  entirely  ignored  in  the  present 
cnaotmcntY  and  the  process  applicable  to  it  is  appropriated,  tosomeestGnt, 
to  the  renewal  of  writs.  The  129th  section  gave  the  party  desirous  of 
renewing  hia  judgment  the  alternative  of  suing  out  a  writ  of  revivor  of 
the  judgment,  or  of  applying  to  the  Court  or  a  Judge  for  leave  to  enter 
u  **  suggestion  "  that  it  manifestly  appeared  tliat  the  party  was  entitled  t<» 
issue  execution  iqwu  the  judgment,  and  upon  such  application  the  Court  or 
Judge  might  (by  s.  130)  allow  such  suggestion  to  be  enterod  oeoordingly. 
The  f rumors  of  the  present  Rule  have  adapted  the  alternative  modes  of  pro- 
cednrn,  discarding  tlio  **  suggestion,"  and  substituting  for  it  a  simpb* 
**  order  that  the  party  is  ontitlod  to  issue  execution,"  and  discarding 
the  title  **  writ  of  revivor,"  and  substituting  for  it  an  *'  order"  that  an 
** issue  "  be  "tried"  *' in  any  of  the  ways  in  which  any  question  in  an 
action  may  be  tried."  S.  131  of  the  Common  Liw  Procedure  Act,  1852. 
provided  that '  *  the  j)lea<lingH  and  proceedings  ui>on  a  wTit  of  revivor  should 
be  tlio  SJime  as  in  an  ordinary  action."  The  **  ways"  in  which  an  action 
under  this  Act  may  be  **  tried"  are  specified  in  Order  XXX  VI.,  Rule  2. 
ttuprn.  The  costs  are  to  be  in  the  discretion  of  the  Court  or  Judge.  The 
old  ]>racticc  as  to  costs  is  contaimnl  in  ss.  130  and  131  of  the  C*ommon  Law 
Procedure  Act,  1852. 

In  the  case  of  a  writ  of  revivor  the  writ  of  execution  must  hare  l)ccn 
founded  on  the  judgment  on  the  wi*it  of  revivor.t  It  ia  apprehended  that 
the  practice  will  be  similai'  wliero  an  issue  is  under  this  I^o  directed  to 
bo  tried. 

It  will  bo  perceived  that  there  is  no  limit  of  time  fixed  in  this  Kale 
within  which  the  application  must  be  made.  A  wiit  of  revivor  might 
liave  issued  at  any  time  within  twenty  years.J 

Rule  20. 
Every  order  of  the  Court  or  a  Judge,  whether  in  an 
action,  cause  or  matter,  may  be    enforced  in  the  same 
manner  as  a  judgment  to  the  same  effect. 

♦  See  Chitty's  "Forms,"  book  8,  chapter  8;  Archbold's  Practice, 
vol.  2,  part  3,  chapter  G.  In  Lush's  Practice  judgment  and  execution  aro 
treated  of  together  in  book  1,  chapter  9  (see  p.  577). 

t  Davit  V,  Norton^  1  Bing.,  133. 

X  And  after  twenty  years,  if  there  was  an  acknowledgment  within 
the  twenty  years,  3  &  4  Wm.  IV.   c.  29,  s.  40. 
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This  is  in  accordance  with  the  practice  of  the  Oonrt  of  Chanceiy.  The 
process  to  enforce  dtKrees  and  the  process  to'  enforce  orders  were  in  that      Bld#0O. 
Court  absolutely  identical.     The  XXIXth  of  the  Consolidated  Orders 
treats  of  them  both  together,  without  any  distinction. 

In  Piper  v.  Piper ,*  a  writ  of  attachment  issued  against  a  defendant 
who  was  merely  in  contempt  for  n<m->appearance.  See  also  The 
Protector  Endoicment  Company  v.  WhithtCff  epitomized  under  Bole  6  of 
this  Order,  8U2)ra. 

Rule  21. 
In  cases  other  than  those  mentioned  in  Rule  18,  any 
person,  not  being  a  party  in  an  action,  who  obtains  any 
order  or  in  whose  favour  any  order  is  made,  shall  be 
entitled  to  enforce  obedience  to  such  order  by  the  same 
process  as  if  he  were  a  party  to  the  action ;  and  any  person 
not  being  a  party  in  an  action,  against  whom  obedience 
to  any  judgment  or  order  may  be  enforced,  shall  be  liable 
to  the  same  process  for  enforcing  obedience  to  such  judg- 
ment or  order  as  if  he  were  a  party  to  the  action.    • 

This  Rule  is  copied  verbatim  from  Order  XXIX.,  Rule  2,  of  the 
Consolidated  Orders  of  the  Court  of  Chancery.  It  works  a  great  and 
salutary  change  in  Common  Law  Procedure.  Asa  general  rule,  where  a 
person  wlio  was  not  a  party  to  a  judgment  derived  a  benefit  by,  or  be- 
came chargeable  to  the  execution,  proceedings  had  to  bo  taken  by  writ 
of  revivor,  scire  facias^  or  *'  suggestion,"  to  make  him  a  jMirty  to  tho 
judgment  J  before  issuing  execution — a  cumbrous  procedure. 

Rule  22. 
No  proceeding  by  audiid  quereld  shall  hereafter  be 
used;  but  any  party  against  whom  judgment  has  been 
given  may  apply  to  the  Court  or  a  Judge  for  a  stay  of  exe- 
cution or  other  relief  against  such  judgment,  upon  the 
ground  of  facts  which  have  arisen  too  late  to  be  pleaded ; 
and  the  Court  or  Judge  may  give  such  relief  and  upon 
such  terms  as  may  be  just. 

The  auditd  quereld  was  a  writ  that  lay  for  tlie  defendant  against  whom 
judgment  was  given,  and  who  was  therefore  in  danger  of  execution,  or 
perhaps  actually  in  execution,  but  who  was  entitled  to  bo  relieved  upon 
some  matter  of  discharge  which  had  happened  since  the  judgment,  as  if 

♦  W.  N.,  1876,  p.  202.    See,  also.  Rule  6  of  this  Order,  supra, 
t  36  L.  T.,  467. 

X  2  Saund.,  6,  n.  1 ;  Penoy$r  v.  Brace,  1  Lord  Baym.,  244 ;  Bamtford  v. 
Bosanquet,  12  A.  and  E.,  813 ;  2  Archbold's  Practioe,  p.  1122. 
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Ofder  XLIL,  the  plaintiff  had  given  him  a  g^eneral  release,  or  if  he  had  paid  the  debt 
Bnl«  88.      to  the  plaintiff.   It  was  a  writ  directed  to  the  Conrt  in  which  the  jadgment 

was  recovered,  stating  that  the  complaint  of  the  defendant  had  been  heard, 

auditd  quereld  defendentU^  and  then  setting  forth  the  matter  of  comi^aint, 
BxSX  enjoining  the  Court  to  call  the  parties  before  them,  and  canse  justice 
to  be  done.  But  the  indulgence  shown  by  the  Courts  in  granting  relief 
upon  motion  almost  superseded  the  remedy  by  auditd  quereld^  and  it  might 
be  said  to  have  been  nearly  obsolete.* 

A  simple  application  by  motion  to  a  Court  or  by  summons  to  a  Judge 
is  substitutea  by  the  present  Rule  for  the  abolished  writ  oi  auditd  quertU, 
An  affidavit  of  the  fEU^ts  will  probably  be  necessary,  as  it  was  undor  the 
Reg.  Gen.  Hil.T.,  1863,  Rule  79.t 

This  Rule  does  not  enable  a  Judge  at  chambers,  even  although  he  ie 
the  same  Judge  who  tried  the  action,  to  order  that  the  successful  party 
at  the  trial  shall  pay  his  own  costs.  Order  LV.  directing  that  the  coete 
shall  follow  the  event  in  the  Common  Law  Divisions,  unless  the  Judge, 
on  application,  at  the  trial  in  the  Divisional  Court,  shall  otherwise  order.  X 
"  No  new  fact  '*  had  '*  arisen  "  in  this  case.§ 

Rule  23. 

Nothing  in  any  of  the  Bules  of  this  Order  shall  take 
away  or  curtail  any  right  heretofore  existing  to  enforce  or 
give  effect  to  any  judgment  or  order  in  any  manner  or 
against  any  person  or  property  whatsoever. 

See,  however,  the  note  to  Rule  7  of  this  Order,  supra,  and  Order 
XLIV.,  Rule  2,  infra. 

Rule  24, 
Nothing  in  this  Order  shall  affect  the  order  in  which 
writs  of  execution  may  be  issued. 

Writs  of^.  fa,,  lev,  fac.,  ea,  ta,\\  and  elegit  may  all  be  sued  out  at  the 
same  time;  but  when  any  one  has  been  effectually  executed,  nothing 
can  be  done  on  another  till  the  first  has  been  retumod.  When  returned 
if  it  is  &  Ji,  fa.,  and  it  appears  by  the  return  that  part  only  has  been 
executed,  or  if  it  is  an  elegit  and  part  only  has  been  levied  on  the 
goods,  the  party  entitled  to  execution  may  issue  a  new  writ  of  Jl,  fa,, 
lev,  foe,,  ea,  ea.,  or  elegit  for  the  remainder.  No  writ  can  be  sued  out 
for  the  remainder,  however  trifling  the  part  may  be  which  has  been 
levied,  imtil  after  the  previous  writ  has  been  retumod.  If,  on  the  other 
hand,  the  body  be  taken  under  a  ca.  ea.,  no  other  writ  can  be  executed 
in  respect  of  the  same  judgment,  unless  the  party  whoso  body  is  taken 
escape,  or  be  rescued,  or  die  in  execution.  So,  if  lands  be  extended  on 
an  elegit  and  delivered  to  the  judgment  creditor,  &fi.fa.,  or  ea.  ea,,  or 

*  See  Steph.  Comm.,  vol.  3,  p.  577  n.  (»),  7th  edn. ;  2  Saund.,  I37e. 
t  Dearie  v.  Ker,  4  Ex.,  82. 

j  Baker  v.  Oakee,  Q.  B.  D.,  171 ;  46  L.  J.  (Q.  B.),  246 ;  25  W.  R., 
220;  36L.  T.,  671,832. 
§  Per  Brett,  L.  J.,  in  Baker  v.  Oakee,  ubi  supra. 
It  Subject  as  to  00.  sa,,  of  course,  to  the  Debtors'  Act,  1869,  s.  4. 


BULBS  OF  CX)UBT,  681 

lev.  fac.  or  fresh  elegit  cannot  be  executed  against  the  jadgment  debtor  CMer  XTiIT.y 

in  respect  of  the  judgment  upon  which  the  elegit  issued.  Bole  24. 

The  learning  on  the  "  succession  of  writs  "  is  preserved  by  the  present  "^ — 

Rule.* 

ORDER  XLTTI. 

WRITS  OF   FIERI   FACIAS   AND   ELEGIT. 

Eulel. 
Writs  of  fien  facias  and  of  elegit  shall  have  the  same 
force  and  eflFect  as  the  like  writs  have  heretofore  had, 
and  shall  be  executed  in  the  same  manner  in  which  the 
like  writs  have  heretofore  been  executed. 

See  the  note  to  Order  XLII.,  Rule  24,  supraf  as  to  the  succession  in 
which  writs  of  Ji.  fa.  and  elegit  may  be  issued. 

A  form  of  the  writ  ofjl.  fa.  will  be  found  in  the  Appendix  (F),  No.  1 ,  and 
of  the  writ  of  eleffU  in  Appendix  (F),  No.  2.  The  form  of  the  writ  of/,  fa. 
is  modelled  upon  the  form  of  the  writ  contained  in  the  Schedule  (F), 
No.  1,  to  the  Consolidated  Orders  of  the  Court  of  Chancery,  not  upon  the 
Common  Law  form  contained  in  the  Schedule  to  the  Reg.  Gen.  Hil.  T., 
1853.  This  will  be  seen  to  be  the  case  on  comparing  the  forms.  The 
mention  of  costs,  however,  eo  nomine,  in  the  form  contained  in  Appendix 
(F)  to  this  Act  is  neuf,  and  it  is  important  for  the  legal  practitioner  to  note 
that  it  is  necessary  to  specify  their  amount  and  also  the  date  of  the  taxing- 
master's  certificate,  and  that  there  is  a  separate  direction  to  the  sheriff  to 
levy  the  amount  of  the  cotte  plus  £4  per  cent,  interest  upon  them  from 
the  date  of  the  certificate  of  taxation.  The  rate  of  interest  on  the  sum 
recovered  is  left  open,  instead  of  being  fixed  at  £4  per  cent,  as  heretofore 
in  both  Common  Law  and  Chancery  forms.  (See  Order  XLII.,  Rule  14, 
supra.)  The  Common  Law  form  directs  the  sheriff  to  lev>'  the  sum 
recovered  plus  interest  at  £4  per  cent.  The  Chancery  form  first  directs 
the  sheriff  to  levy  the  sum  recovered,  and  then  separately  directs  him 
to  levy  interest  on  that  sum  at  £4  per  cent.  The  new  form  first  directs 
the  sheriff  to  levy  the  sum  recovered  plus  interest  on  that  sum  at 
£  per  cent.,  and  then  separately  directs  him  to  levy  the  costs 

plus  interest  on  them  at  £4  per  cent. 

The  same  particulars  as  to  costs  must  be  entered  in  the  writ  of  elegit  as 
in  the  writ  oifi.fa. 

It  will  be  seen  that  the  writ  of  elegit  is  tested,  "  Witness  ourselves  at 
Westminster,"  &c.  The  form  of  teste  to  several  of  the  other  writs  is 
**  Witness  Oureelfai  Westminster,  the  day  of  1876,  in  the  year  of 
our  reign."  This  is  much  more  in  keeping  with  the  regal  style  than 
the  Common  Law  form  of  teste,  "  Witness  Sir  Alexander  Cockburn, 
Knight,  at  Westminster,  the      day  of        in  the  year  of  our  Lord 

The  first  hitch  between  Common  Law  and  Chancery  imder  the 
Supreme  Court  of  Judicature  Acts  occurred  in  reference  to  the  form  of 
teste  of  writs,  the  Clerks  of  Records  and  Writs  preferring  the  forms  in  the 
Appendix,  the  Masters  of  the  Queen*  s  Bench  following  the  Common  Law 

*  The  reader  who  desires  further  information  is  referred  to  Archbold's 
Practice,  part  1,  chap.  XXVil. 
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Otiir  Xim.,  fonn  thvi— -*<  Witnees,  the  Bight  Hon.  Hugh  MacGalmont,  Baron  GbimSy 
B«l».l       Lord  High  Chancellor  of  Great  Britain,"  on  the  strength  of  Ord«r  H., 

■  Bule  8,  Mttpray  which  says,  that  the  writ  **  shall  he  tested  in  th*  nmm$  of 

the  Lord  Chancellor.''  The  contention  o^  the  Masters  prevailed ;  and,  as 
finally  settled,  the  teste  now  runs  thus :  — "  Witness,  Hugh  MacCalmont, 
Baron  Cairns,  Lord  High  Chancellor  of  Great  Britain." 

In  Bolton  v.  lioltoHy*  the  writ  oi  Ji.  fa.  was  ^*  varied,**  under  Rule  12 
of  Order  XLII.,  in  order  to  remove  the  ohjoction  raised  by  tho  Kecord. 
and  Writ  Clerks,  that  no  judgment  of  the  Court  had  been  signed,  or 
pronounced  and  produced  to  them  in  that  case,  pursuant  to  Bule  9  of 
Order  XLII.  (Tho  necossdty  for  this  "variation'*  of  the  writ  haa  been 
obviated,  as  regards  the  future,  by  tho  new  Rule  2  of  Order  XXIII.) 

Eule  2. 

"Writs  of  venditioni  exponas,  (iistringaa  nuper  vicecomitem^ 

fieri  facias  de  bonis  ecelesiasficis,  sequestrari  facias  de  bonis 

ecclesiasticisy  and  all  other  writs  in  aid  of  a  writ  ot  fieri 

facias  or  of  elegit,  may  be  issued  and  executed  in  the  same 

cases  and  in  the  same  manner  as  heretofore. 

A  form  of  the  writ  venditioni  exponiut  will  bo  found  in  Appendix  (F)» 
Ko.  3  ;  of  the  writ  fieri  facias  de  bonis  vcelesiastieis  in  Appendix  (F), 
Nos.  4  and  5 ;  and  of  tlie  "writ  sequestrari  facias  de  bonis  ceclesinsticis  in 
Appendix  (F),  No  6,  iufra. 

Upon  the  return  of  the  sheriff  that  the  goods  remain  on  his  hands 
under  the  writ  oifi.  fa.  for  waut  of  bitt/crSf  tho  party  entitled  to  oxecntion 
may  sue  out  a  writ  of  venditioni  exponas^  which  is  a  kind  of  supplemental 
writ  oi  f.  ft.,  commanding  the  sheriff  to  sell  tho  goods  forthwith. 
Under  tliis  Avrit  the  sheriff  must  sell,  and  is  therefore  justified  in  doing  so 
at  the  best  price  he  can  get,  however  inadequate  it  may  be.  This  writ 
tho  sheriff  may  be  called  on  by  a  side  bar  rule  to  return. 

Where  a  sheriff  goes  out  of  office  after  returning  that  ho  has  levied, 
but  that  the  goo<ls  remain  in  his  hands  for  want  of  buyers,  instead  of 
suing  out  a  writ  of  venditioni  exponas,  tlio  iviTty  entitled  to  executi<m  may 
sue  out  a  writ  of  distringas  nuper  rieeeomitetn,  directed  to  the  then  present 
sheriff,  commanding  him  to  di,strain  the  late  ^herijf  to  sell  the  gooda.  Tho 
former  sheriff'  must  thereupon  sell  tho  goods  and  pay  over  the  money, 
otherwise  he  will  forfeit  issues  to  the  amount  of  the  debt. 

When  the  sheriff  to  a  writ  of  f.  fa.  returns  **  nulla  bona,'*  and  that  tho 
party  against  whom  it  was  issued  is  a  beneficed  clerk,  not  having  any  lay 
lee,  the  party  entitled  to  execution  may  sue  out  a  Ji.fa.  de  bonis  eeelesiasiicis, 
directed  to  the  bishop  of  tho  diocese  for  to  tho  archbishop,  during  tho 
vacancy  of  the  bishop's  see),  commanding  him  to  cause  to  bo  made  of  the 
ecclesiastical  goods  belonging  to  the  judgment  debtor  within  his  diocese, 
the  amount  of  the  judgment  debt.  The  "writ  must  bo  delivered  to  the 
registrar  of  the  diocese,  who  will  thereuxx)n  issue  a  sequestration,  dirocted 
to  the  churchwardens,  requiring  them  to  lo\y  tho  debt  of  the  tithes  and 
other  profits  of  the  clerk's  benefice.  The  writ  has  priority  only  from  the 
date  of  its  publication,  which  is  effected  by  affixing  a  copy  of  the  writ  on 


♦  3  Ch.  D.,  276  ;  24  W.  B,,  608. 
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the  doors  of  the  churches  and  chapels  mthin  the  parish  in  whieh  the  Order* 
benefice  is  situated.  Bale  2 

Instead  of  a/,  fa.  de  bonis  ecclcslasticis^  the  party  entitled  to  execution 
may  sue  out  against  a  judgment  debtor  who  is  a  beneficed  clerk  a  writ  of 
ffequeatrari  facias^  also  directed  to  the  bishop  of  the  diocese,  commanding 
him  to  enter  into  the  rectory  and  pariah  church  and  take  and  soquoeter 
the  same  into  his  possession,  and  hold  them  until  all  the  rents,  tithes, 
rent-charges,  oblations,  obventions,  fruits,  issues,  and  profits,  and  of  the 
other  ecol(?siastical  goods  in  the  diocese  belonging  to  the  debtor  as  rector, 
he  sliall  have  levied  the  judgment  debt.  This  writ  is  in  the  nature  of  a 
levari  facias.  The  rector  cannot,  however,  bo  turned  out  of  the  parsonage 
house,  as  he  is  bound  to  reside  notwithstanding  the  sequestration.  The 
sequestrator  is  empowered,  by  12  &  18  Vict.  c.  67,  to  bring  actions  and 
levy  distresses  in  his  own  name. 


ORDER  XLTV. 

ATTACHMENT. 

Rule  1. 

A  writ  of  attachment  shall  have  the  same  edect  as  a 
writ  of  attachment  issued  out  of  the  Court  of  Chancery 
has  heretofore  had.* 

See  a  form  of  the  writ  of  attachment  in  Appendix  (F),  No.  9,  infra. 
There  are  diff*eront  kinds  of  writs  of  attachment,  e.g.,  attachment  on  mesne 
process  to  enforce  appearance.  &c.,  and  attachment  on  final  process,  to 
enforce  the  execution  of  decrees  and  orders.  It  is  to  the  latter  that  allu- 
sion is  here  made.  The  form  of  the  writ  in  all  cases  is  the  same,  tho 
indorsement  only  is  different  in  difierent  cases.  The  form  in  the  A  ppendix 
(F),  No.  9,  is  the  stcreotyi)ed  one.f  The  instrument  (which  should 
strictly  follow  the  language  of  the  decree)  recites  so  much  of  tho 
mandatory  part  of  the  decree  as  directs  payment  of  tho  money  or  per- 
formance of  the  act. 

The  following  form  of  indorsement  may  be  useful : — 

'*By  the  Court. 

"  For  breach  of  a  decree  [or  an  order]  dated  the  day  of 
1875,  made  in  a  cause  wherein  CD.  is  plaintiff",  and  ^. if.  is  defendant, 
in  not  [here  recite  so  much  of  the  mandatory  part  of  the  decree  [or  order"] 
as  directs  payment  of  the  money  or  performance  of  the  aety  and  explains  the 
purpose  for  which  the  attachment  is  issued],  as  by  the  said  decree  tho 
within-named  A.Ji.  was  commanded." :t 

On  a  notice  of  motion  for  an  order  of  **  committal,**  a  writ  of  "attach- 
ment "  may  be  ordered  to  issue,  under  Order  XTJL,  Rule  5,  on  tho 
principle  that  **  the  greater  includes  the  less."} 

♦  See  Chancery  Order  of  7th  Januarj-,  1870. 

t  It  will  be  found,  todidem  verbis,  in  Daniel's  Form-book,  313. 

J  Adapted  from  Daniel's  Form-book,  934. 

§  Piper  V.  Piper,  W.  N.,  1876,  p.  202. 
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Order  XLIY.,      As  to  what  is  a  **  contempt  of  Court/'  justifying  a  committal,  see  Tke 
Rule  1.       Republic  of  Co»ta  Jiica  v.  Erlanger^'*  in  which  Malins,  V.C,  decided  that 

a  solicitor  was  guilty  of  contempt  of  Court,  and  the  Coart  of  Appeal 

reversed  his  decision. 

If,  after  a  retuonable  interval^  no  return  to  the  writ  is  made,  an.  ordor 
may  be  obtained  requiring  the  sheriff  forthwith  to  make  his  retum.t 

Utile  2. 
No  writ  of   attachment  shall  be  issued  without   the 
leave  of  the  Court  or  a  Judge,  to  be  applied  for  on  notice 
to  the  party  against  whom  the  attachment  is  to  be  issued. 

This  Rule  throws  considerable  light  upon  Order  XLII.,  Rule  7  (see  the 
note  to  that  Rule,  supra).  It  alters  completely'  the  former  practice  in  the 
Court  of  Chancery.  The  writ  issued  there  without  any  leave  of  Court  or 
Judge,  all  that  was  necessary  being  to  satisfy  (by  affidavit)  the  Recovd 
and  Writ  Clerk  who  sealed  it  that  the  decree  or  order  had  been  duly 
served,  and  had  not  been  obeyed. 

**  The  intention  of  the  present  Rule,  following  the  analogy  of  the  Act 
for  the  Abolition  of  Imprisonment  for  Debt,  J  was,  that  the  suitor  shall 
not  have  the  power  of  imprisoning  anybody,  but  ihf  Court  only. 
This  Rule,  once  for  all,  deprives  the  suitor  of  the  right  he  formerly 
had  of  imprisoning  his  opponent,  if  he  chose  to  do  it,  at  his  own  risk. 
The  suitor  acting  thus  might  be  a  pauper,  and  unable  to  pay  the  costs,  or 
might  do  it  maliciously.  It  is  now  an  order  of  Court,  made  upon  motion, 
and,  therefore,  in  many  instances,  after  discussion.  That  is  the  new 
position  of  matters.'*    Per  Jcssel,  M.R.,  in  Abud  v.  Hirhes.^ 

In  a  suit  pending  on  the  1st  of  November,  1875,  Hall,  V.C,  directed  a 
writ  of  attachment  to  issue  imder  the  old  practice,  without  notice,  before 
the  filing  of  the  replication,  for  default  in  putting  in  an  answer.y 

In  Baigent  v.  Baigent,  in  the  IVobate  Division,  Hannen,  J.,  held  that 
before  making  an  application  for  an  attachment  for  disobedience  to  a 
subpoena  to  bring  in  a  will,  notice  of  the  application  must  be  given  to 
the  party  to  be  affected  by  the  attachment,  although  the  proceedings 
may  have  been  commenced  before  the  Supreme  Court  of  Judicature  Acts 
came  into  operation. If  In  a  subsequent  case,**  however,  his  lordship 
said  that  he  was  **  probably  mistaken'*  in  this  decision,  and  that  the 
proper  course  would  have  been  to  move  for  a  rule  nisi  for  an  attachment 
under  such  circumstances. 


♦  46  L.  J.  (Ch.),  876. 

t  Ownt  V.  Pritchard,  W.  K,  1876,  p.  147.  If  the  sheriff  does  not 
obey,  an  order  uisi  for  his  committal  will  be  made.  Pemberton  on  Judg- 
mentis,  108. 

{  32  &  33  Vict,  c,  62. 

]  2  Ch.  D.,  528;  45  K  J.  (Ch.),  649;  24  L.  T.,  713;  24  W.  R.,  637. 

R  Garling  v.  Rovd$,  1  Ch.  k,  81 :  45  L.  J.  (Ch-),  56;  24  W.  R.,  23; 
1  Charley's  Cases  (Court),  145. 

^  Baigent  v.  Baignit,  In  the  Goods  of  Thomas  Baigent^  I  P,  D.,  421 ; 
83  L.  T.,  462  ;  24  W.  R,,  43 ;  W.  N.,  1875,  p.  218. 

♦♦  In  the  Goods  of  Cartwright,  34  L.  T.,  72 ;  24  W.  R.,  214  :  W.  N., 
1876,  p.  21.  See  Baitley  v.  Sears,  Timus,  Tuesday,  March  Tth,  1876, 
cited  imder  Order  XLII.,  Rule  4,  supra. 
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In  the  case  of  In  jRe  a  Solicitor ^^  Jessel,  M.B.,  held  that  tm  order  for  an  Order  XLIY., 
attachment  under  Eule  9  of  the  Chancery  Rules  under  the  Dehtors'  Act,        Bole  8. 

1869,  for  non-payment  hy  a  solicitor  of  the  balance  found  by  the  taxing- 

master's  certificate  to  be  due  by  him  to  his  client,  in  respect  of  moneys 
received  by  him,  could  only  issue  upon  notice  to  the  solicitor  under  the 
present  Rule.  His  lordship  distinguished  Garling  v.  Royda,  f  on  the 
ground  that  the  object  there  was  *'  merely  to  compel  the  defendant  to  put 
in  an  answer,  that  is,  to  take  a  particular  step  in  a  pending  cause  on 
which  no  decree  had  been  made,"  and  the  old  practice  was,  therefore, 
applicable  under  the  concluding  words  of  s.  22  of  the  Principal  Act. 

In  Dallas  v.  Glyn^X  Malins,  V.C.,  ordered  an  attachment  to  issue 
without  notice  against  a  defendant  for  not  delivering  up  documents  on 
oath  pursutmt  to  i\n  order,  the  action  being  one  in  which  notice  of  motion 
for  a  decree  might  have  been  made  before  the  Ist  of  November,  1875. 
This  decision  his  lordship  gave,  teste  seipao^  on  the  Mth  of  Garling  v. 
Royds.  On  an  application  being  subsequently  made  to  his  lordship  to 
discharge  the  order  for  an  attachment,  he  assented  to  the  motion ,  and, 
in  doing  so  stated  that,  on  further  consideration,  he  did  not  concur  in 
the  decision  in  Garling  v.  Roydsy  and  would,  in  future,  treat  the  present 
Rule  as  applying  to  all  actions,  whether  under  the  old  practice  or  the 
new.  His  lordship,  nevertheless,  proceeded  to  distinguish  the  case  before 
him  from  Garling  v.  Rouds,  as  the  former  was  one  to  which  the  new 
practice  was  plainly  applicable. 

It  is  sufficient  to  serve  the  notice  of  motion  to  commit  }  or  of  an  appli- 
cation for  a  writ  of  attachment  on  the  solicitor  of  the  party  sought  to  be 
committed  ||  or  attachcd.1f 

There  are  no  longer  any  fixed  costs  of  an  attachment  which  cannot  be 
altered  by  the  discretion  of  the  Court.  It  should  bo  understood  in  future 
that  parties  who  move  for  a  writ  of  attachment  should  ask  for  the  costs  at 
the  stime  time.  'ITiese  costs  are  now,  under  Order  LV.,  in  the  discretion 
of  the  Court.     Per  Jessel,  M.R.,  in  Abud  v.  Riches** 

ORDER  XLV. 

ATTACHMENT   OF   DEBTS. 

Rule  1. 

Where  a  judgment  is  for  the  recovery  by  or  pajineat 
to  any  person  of  money,  the  party  entitled  to  enforce  it 
may  apply  to  the  Court  or  a  Judge  for  an  order  that  the. 
judgment  debtor  be  orally  examined  as  to  whether  any 
and  what  debts  are  owing  to  him,  before  an  officer  of  the 
Court,  or  such  other  person  as  the  Court  or  Judge  shall 

♦  1  Ch.  D.,  446 ;  45  L.  J.  (Ch.),  86 ;  24  W.  R.,  103. 

t   Ubi  supra.        J  3  Ch.  D.,  190;  34  L.  T.,  897;  24  \V.  R.,  881. 

§  Bee  Order  XLII.,  Rule  5,  supra. 

II  Richards  v.  Kitchen,  36  L.  T.,  729 ;  26  W.  R.,  602. 

IT  Rroicninq  v.  Sabin,  5  Ch.  D.,  611 ;  12  N.  C,  114. 

♦♦  2  Ch.  D.,  62^  ;  46  L.  J.  (Ch.),  049  ;  24  L.  T.,  713 ;  24  W.  R.,  637. 
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OfUt  ZLY.,  appoint ;  and  the  Ooort  or  Jndge  may  moke  an  order  for 

'   -  the  examination  of  auch  judgment  debtor,  and  for  the 

production  of  any  books  or  documents. 

Tho  Rule  is  copied  from  soction  60  of  the  Commoii  Law  FttModare 
Act,  1854. 

Tho  Court  of  Chancer}*  had  no  proceeding  analogous  to  that  of  attadft* 
inent  of  dohts  at  Common  Law,*  and  a  person  to  whom  money  wa* 
ordered  to  bo  paid  by  a  Court  of  Equity,  has  been  he4il  not  to  bo  a 
judgment  creditor  within  the  meaning  of  the  sections  of  the  ComBion 
Law  Procedure  Act,  18o4,  relating  to  attachment  of  debts.!  Under  tba 
present  Order  tho  practice  is  the  same  in  Chancers*  as  at  Common  Law. 

It  has  been  held  that  u  debt  of  unascertained  amount,}  a  debt  due  to  ono 
or  more  of  several  joint  judgment  debtors,}  a  debt  due,  but  not  payable 
till  somo  future  timo,|)  rent  duo  in  the  hands  of  a  tenant,1I  and  the  pirO' 
ceeds  of  an  execution  in  the  hands  of  the  sheriff,**  aro  all  attachable. 

h>ce,  OS  to  this  Rule,  under  Order  XLII.,  Rule  5. 

Bute  2. 

The  Court  or  a  Judge  may,  upon  the  ex  parte  appli- 
cation of  such  judgment  creditor,  either  before  or  after 
such  oral  examination,  and  upon  affidavit  by  himself  or 
his  solicitor  stating  that  judgment  has  1>een  recovered,  and 
that  it  is  still  imsatisfied,  and  to  what  amount,  and  that 
any  other  person  is  indebted  to  the  judgment  debtor,  and 
is  within  the  jurisdiction,  order  that  all  debts  owing  or 
accruing  from  such  third  person  (liereinaftcr  called  *'the 
garnishee"  )  to  the  judgment  debtor  shall  be  attached  to 
answer  the  jud<i^ment  debt ;  and  by  the  same  or  any  sub- 
sequent order  it  may  be  ordered  that  the  garnishee  shall 
appear  before  the  Court  or  a  Judge,  or  an  officer  of  the 
Court,  as  such  Court  or  Judge  shall  appoint,  to  show  cause 
why  he  should  not  pay  the  judgment  creditor  the  debt  due 
from  him  to  tho  judgment  debtor,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  debt. 

*  See  Jlon^ky  v.  Cox,  L.  li ,  4  Ch.,  92. 

t  Kx  parte  The  Financial  Corporation,  L.  K.,  4  C.  P.,  loo. 

X  Daniel  v.  McCarthy,  7  Tr.  Com.  Law  Kep.,  261,  Q.  B. 

^  Miller  v.  Mynn,  1  E.  &  p].,  1075. 

II  Sjtarks  v.  i'ounye,  8  Ir.  Com.  Law  Rep.,  251,  Ex. 

%  Mitt  hell  V.  Lee,  L.  R.,  2  Q.  B.,  259. 

**  Murray  v.  Simpson^  8  Com.  Law  Rep.,  Apx)cndix  xlv.,  Ex. 
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The  Rule  is  copied  almost  verbatim  from  the  Gist  section  of  the  Com-  Order  XLV.y 
mon  Law  Procedure  Aci,  1854.*  Bole  2. 

As  a  geueral  rule,  where  a  judgment  debt  remains  unsatisfied,  if  the 

cixecution  debtor  could  maintain  against  the  intended  garnishee  an  action 
to  recover  the  debt,  which  the  execution  creditor  seeks  to  attach,  an 
attachment  order  may  bo  obtained  under  this  Role,  proWded  the  execu- 
tion creditor  could  sue  out  a  writ  of  7?.  fa,  against  the  execution  debtor. f 

It  seems  doubtful  whether  notice  of  a  prior  attachment  out  of  tho  Lord 
Mayor's  Court  interferes  >vith  the  operation  of  an  order  under  this  Rule  ; 
it  certainly  would  not,  when  such  notice  is  served  out  of  the  limits  of  the 
City.t 

"  Debts  owing."     Debts  duo  to  a  cestui  que  trust  by  his  trustees  can  now 
bo  attached  under  the;  present  Rule,  taken  in  connection  with  Order  III., 
Rule  6,  subject,  if  tho  garnishee  dispiites  his  liability,  to  the  statement  of 
a  special  case  under  1UlI(»  5  of  this  Order,  infra.^ 

*'Dcbtd  accruing."  The  debt  must  be  an  existing  one  at  tho  tim«'  uf 
tho  ,'ittachmont.||  The  mere  probability  of  money  becoming  duo  is  not 
a  *'  debt  accruing. "If  Therefore,  in  IticJiardson  v.  £lmUf**  the  Divisional 
Court  of  the  Common  Pk^is  Division  held  that  a  more  notice  (on  wJiich 
nothing  had  been  done),  to  ti*oat  for  corapens:ition,  in  respect  of  promise*!* 
riHinired  by  the  Metropolitan  Board  of  Works,  was  nota'*debtaccrning'' 
wliich  could  1)0  attached. 

But  a  *'  d^'bilum  in  presenti,  solrendum  in  futuro,^^  is  attachable.  ITius, 
where  the  garnishee  is  bound  by  an  agreement  to  pay  a  sum  of  money  tt> 
tho  defendimt  by  monthly  instadments,  the  instalments  are  attacliable,  as 
they  Ikll  due.ff 

Rule  3. 
Service  of  an  order  that  debts  due  or  accruing  to  the 
judgment  debtor  shall  be  attached,  or  notice  thereof  to  the 
garnishee,  in  such  manner  as  the  Court  or  Judge  shall 
direct,  shall  bind  such  deb t^  in  his  hands. 

The  Rule  is  copied  verbatim  from  section  62  of  the  Common  Law  Pro- 
cedure Act,  1854,:tt  with  the  addition  of  the  words  **  Court  or  "  before 
'*  Judge." 

*'  Shall  bind  such  debts  in  his  hands.  '  Tho  debt  is  bound,  i,  g.,  in  tho 
hands  of  tho  judgment  debtor  as  against  his  trustee  in  bankruptcy. §} 


♦  See  Day's  Common  Irfiw  Procedure  Acts,  4th  edn.,  pp.  314,  Slo, 
316. 

t  See  Jones  v.  Jmner,  L.  J.,  26  Ex.,  319,  per  Bramwell  B. ;  and  Mdhr 
V.  Kynn,  1  E.  and  E.,  1876. 

X  See  Newman  v.  Jtook,  4  C.  B.,  N.S.,  434. 

§  Wilson  V.  Dundas,  1  Charley's  Cases  (Chambers),  124.  Per 
Quain,  J.  ||  Jones  v.  Thompson,  E.  B.  &  E.,  63. 

f  Day's  Common  Iaw  Procedure  Acts,  316. 

♦»  2C.  P.  D.,  9;  36L.T..  68. 

tt  Tapp  V.  Jones,  L.  R.,  10  Q.  B  ,  691,  in  which  two  instalments  of 
£10  each  were  attached. 

tl  See  Day's  Common  Law  Procedure  Acts,  4th  oc'n.,  pp.  316,  317. 

§§  £mmanuel  v.  Bridget,  L.  R.,  9  ;  Q.  B.,  286. 
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Ord«r  XIV.,  Rule  4. 

.I^±-     If  «»  g»u.kee  doe.  not  fortbwi*  p.y  into  C«.rt  fto 

amount  due  from  him  to  the  judgment  debtor,  or  an 
amount  equal  to  the  judgment  debt,  and  does  not  diapute 
the  debt  due,  or  claimed  to  be  due,  from  him  to  the  judg* 
ment  debtor,  or  if  he  does  not  appear  upon  summons,  then 
the  Court  or  Judge  may  order  execution  to  issue,  and  it 
may  issue  accordingly,  without  any  previous  writ  or 
process,  to  levy  the  amount  due  from  such  garnishee,  or  so 
much  thereof  as  may  be  sufficient  to  satisfy  the  judgment 
debt. 

The  Rule  is  copied  almost  verbatim  from  section  63  of  the  Common  Law 
Procedure  Act,  1854.* 

Rule  5. 
If  the  garnishee  disputes  his  liability,  the  Court  or 
Judge,  instead  of  making  an  order  that  execution  8hall 
issue,  may  order  that  any  issue  or  question  necessary 
for  determining  his  liability  be  tried  or  determined  in 
any  manner  in  which  any  issue  or  question  in  an  action 
may  be  tried  or  determined. 

This  Rule  is  founded,  to  some  extent,  on  s.  64  of  the  Common  Law 
Procedure  Act,  1854. 

That  enactment,  however,  provide<l  that  the  ju<lgmeat  creditor  might,  in 
the  event  (if  si  «lisi)ut<',  proceed  by  a  writ  calling  upon  the  garnishee  to  show 
cause  why  there  nhouM  not  he  execution  against  him  for  the  (Ulcgcd  debt, 
or  for  the  amount  du(^  to  the  ju<lgment  debtor,  if  less  than  the  judgment 
debt,  and  for  costs  of  suit.  Th<}  procetdings  ui)on  this  writ  were  the 
same,  vwtatis  mutandis^  as  upon  a  writ  of  reWvor. 

The  present  Kule  proviflesf  a  substitute  for  this  quati  writ  of 
revivor,  in  the  shape  of  an  order  that  an  issue  be  tried  in  any  manner  in 
which  an  issue  in  an  action  may  be  tried.  As  to  these  "numneTS**  sec 
Order  XXXVI.,  Rule  2,  tmpra. 

In  inhon  V.  Dundas^X  at  chambers,  in  which  the  garnishee  disputed 
his  liability,  Quain,  J.,  ordered  a  aptci'il  case  to  be  stated  under  Uie 
pre^'nt  Rule  for  determining  the  (lucHticn. 

**  Disputes  his  liability."  The  dispulr;  nuist  be  a  substantial  one 
{Xewman  v.  i?(/o/*),$  and   bomijidc  (Jl'ise  v.  Jirokenshaw).^ 

♦  See  Kent  v.  Tomkinson,  L.  R.,  2  C.  P.,  602. 

+  Like  Order  XLII.  .Rule  19,  supra. 

I  1  Charley's  Caws  (Chambers),  124.     See  Rule  2  of  this  Order,  stiprff, 

§  4C.  R.  (N.  S.)»  ■^34.  ^ 

U  29  L.J.  (Ex.),  240. 
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Rule  6.                                                 Order  XIV., 
.                                             Bnle  6. 
Whenever  in  proceedings  to  obtain  an  attachment  of • 

debts  it  is  suggested   by  the  garnishee  that  the   debt 

sought  to  be  attached  belongs  to  some  third  person,  or 

that  any    third    person   has    a  Hen  or    charge- upon  it, 

the   Court    or   Judge    may   order   such  third  person  to 

appear,  and  state  the  nature  and  particulars  of  his  claim 

upon  such  debt. 

This  "Riilc  is  copied  from  section  29  of  the  Common  Law  Procedure  Act, 
1860. 

The  framishce  may  have  a  bond  fide  doubt  as  to  whether  some  third 
party,  and  not  tho  judgment  debtor,  is  really  entitled  to  the  debt.  The 
present  Rule  enables  tho  garnishee  to  resolve  this  doubt  by  a  judicial 
decision,  obtained  by  taking  out  a  summons,  in  the  nature  of  an  inter- 
pleader summons,  calling  on  such  third  person  to  appear  before  the  Judge 
and  state  the  nature  of  his  claim.     (See  next  Hule,) 

Rule  7. 

After  hearing  the  allegations  of  such  third  person 
under  such  order,  and  of  any  other  person  whom  by  the 
same  or  any  subsequent  order  the  Court  or  Judge  may 
order  to  appear,  or  in  case  of  such  third  person  not 
appearing  when  ordered,  the  Court  or  Judge  may  drder 
execution  to  issue  to  levy  the  amoimt  due  from  such 
garnishee,  or  any  issue  or  question  to  be  tried  or  deter- 
mined according  to  the  preceding  Bules  of  this  Order,  and 
may  bur  the  claim  of  such  third  person,  or  make  such 
other  Order  as  such  Court  or  Judge  shall  think  fit,  upon 
such  terms,  in  all  cases,  with  respect  to  the  lien  or  charge 
(if  any)  of  such  third  person,  and  to  costs,  as  the  Court  or 
Judge  shall  think  just  and  reasonable. 

This  Rule  is  copied  from  the  30th  section  of  the  Common  Law  Procedure 
Act,  I860.* 

This  Rule  provides  for  a  summary  adjudication  by  the  Judge  upon  the 
claims  of  a  tiiird  party  to  liens  and  charges  upon  debts  sought  to  be 
attached  by  tho  execution  creditor,  and  gives  a  power  of  bamng  such 
claims,  i.^.,  claims  to  such  liens  and  charges,  as  between  such  third  person 
and  the  garnishee,  but  not  of  barring  a  debt  claimed  by  such  third  person 
against  tho  execution  debtor. t  ^ 

*  For  an  instance  of  the  application  of  this  section,  see  Mitchell  v.  2>«, 
L.  R.,  2  Q.  B.,  269.        f  Day's  Common  Law  Procedure  Acts,  p.  371. 

44 


69.0  SUPREME  COUBT  OF  JUDXCAIUBB  ACT,  1875. 

Order  XLV,,  Ride  8. 

Sole  8. 

Payment  made  by  or  executioxi  levied  upon  the  i 

under  any  such  proceeding  as  aforesaid  shall  he  s : 
discharge  to  him  as  against  the  judgment  debtor,  I 
amount  paid  or  levied,  although  such,  proceeding  m^ 
set  aside  or  the  judgment  reversed. 

Tho  Rule  is  copied  verbatim  £rom  the  GSth  Bectionof  the  CoaMI| 
Frocodaro  Act,  185i. 

See  a  form  of  pica  of  payment  to  a  jud^nncnt  creditor  of  tiicplaiiiii 
an  order  of  attachment  of  debt  in  BuUen  and  Leuko'e  **  fkeoodn 
tmd  in  Loekwood  v.  iWuA.f 

Rule  9. 

There  shall  be  kept  by  the  proper  officer  a  debt  iM 
ment  book,  and  in  such  book  entries  shall  be  made  il 
attachment  and  proceedings  thereon,  with  namely  i 
and  statements  of  the  amount  recovered,  and  othM 
and  copies  of  any  entries  made  therein  may  be  % 
by  any  person  upon  application  to  the  proper  offiooii. 

The  Kulo  is  founded  on  section  06  of  the  Common  T«aw  ProndM 
1854,  which,  howirver,  provides  for  the  ke<'ping  of  three  debt  allMll 
books  at  tho  ofliccs  uf  the  Masters  of  Q..  IJ.,  C.  P.  &  Ex.  J 

Sootion  92  of  thi»  Principal  Act,  vupra^  would  provide  for  the  t* 
to  the  Suproaio  Court  of  tliese  three  debt  attachment  books. 

Exile  10. 
The  costs  of  any  application  for  an  attachment  of  Ai 
and  of  any  proceedings  arisinj^  from  or  incidental  tosoA 
plication,  shall  be  in  the  discretion  of  the  Court  or  a  Jui 

Tb"  Ivulc  u*  copied  rcyfmt'tm  from  the  (J7th  section  of  the  Ccmnoi 
Procc.Mlnn?  Act,  ISot.J 

See  Order  IjV..  and  the  Rub^s  of  the  Suprcm?  Court  (Cost*),  isfra 

ORDER  XLTI. 

CilARaiNG  OF  STOCK  OR  SHAKES  AND  D1$TR1XGA& 

RvMh 
An  order  charging  stock  or  shares  mav  be  swdi 
any  Divisional  Court,  or  by  any  Judge,  and  the  pro 

•  Page  491,  3rd  edition,  f  18  C.  B.,  536. 

X  See,  an  to  the  form  of  this  hook  in  tho  C.P.,  the  first  edition 
work,  p.  xxii.  §  Sec  Wintle  v.  ll'lUiam*,  3  U.  &  X.,  288. 
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ings  for  obtaining  such  order  shall  be  such  as  are  directed^  0«^  XIVI; 

and  the  effect  shall  be  such  as  is  provided  hj  1  &2  Vict. — 

c.  110,  sees.  14  and  16,  and  3  &  4  Vict.  c.  82,  sec.  1. 

The  14th  section  of  the  1  and  2  Vict,  providet  as  follows :— "  If 
any-  person  against  whom  any  judgment  shall  have  been  entered 
up  in  any  of  Her  Majesty's  Superior  Ciwirts  at  Westminster  shall  have  any 
government  stock,  funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any 
public  company  in  England  f  whether  incorporated  or  not) ,  standing  in  his 
name  in  his  own  right,  or  in  the  name  of  any  persati  in  trust  for  him,  it  shall 
bo  lawful  for  a  Judge  of  one  of  the  /Superior  Courts,*  on  the  application 
of  any  judgment  cToditor,  to  order  that  such  stock,  funds,  annuities,  or 
.shares,  or  such  of  them  or  such  part  thereof  reeq^cctively  as  he  shall 
think  tit,  shall  stand  charged  with  the  payment  of  the  amount  for  which 
judijment  shall  have  been  so  recoverea,  and  interest  thereon,  and  such 
order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as  he  would 
have  been  entitled  to  if  sueh  charge  had  been  made  in  his  &vour  by  the 
judgment  debtor ;  provided  that  no  proceedings  shall  be  taken  to  have  the 
bene  tit  of  such  charge  until  (titer  the  expiration  of  six  calendar  months 
from  the  date  of  sucn  order/*  The  stock,  it  will  be  seen,  miist  be  held 
by. the  judgment-debtor  **in  his  own  right  or  in  the  nama  of  semo 
person  in  trust  for  him.** 

Where  a  father  transferred,  without  consideration,  into  the  name  of 
his  son  £1,000  stock  of  the  London  General  Omnibus  Company,  to 
qualify  him  as  a  director  of  the  company,  and  the  son  re-transferred  th(> 
stock  into  his  father's  name  and  never  derived  any  beneficial  interest  from 
it,  Malius,  Y.C.,  discharged  an  order  charging  the  stock  with  £3,000  and 
interest,  in  respect  of  calls  upon  the  son  in  another  company,  f 

S.  15  provides  as  follows: — "Every  order  of  a  Judge  charging  any 
government  stock,  funds,  or  annuities,  or  any  stock  or  shai'es  in  any 
public  company,  under  this  Act,  shall  be  made  in  the  first  instance  ^x  parte, 
and  without  any  notice  to  the  judgment  debtor,  and  shall  bo  an  order 
to  show  cause  only  ;  and  such  order,  if  any  government  stock,  funds,  or 
annuities  .standing  in  the  name  of  the  judgment  debtor  in  his  own  right, 
or  in  t}ic  name  of  any  person  in  trust  for  him,  is  to  be  atfected  by  sueh 
order,  shall  restrain  the  Governor  and  Company  of  the  Bank  of  England 
from  permitting  a  tiiinsfer  of  such  stock  in  the  meantime  and  until  such 
order  shall  be  made  absolute  or  discharged ;  and  if  any  stock  or  shares  of 
or  in  any  public  comi>iiny,  standing  in  the  name  of  the  judgment  debtor 
in  hi.s  own  right,  or  in  the  name  of  any  person  in  trust  for  him,  is*  or  are 
to  bo  afTected  by  any  such  order,  shall  in  like  manner  restrain  such  public 
company  from  permitting  a  transfer  thereof;  and  that  if,  after  notice  of 
sueh  order  to  the  person  or  persons  to  bo  restrained  thereby,  or  in  case  of 
corporations  to  any  authoriscxl  agent  of  such  corporation,  and  before  the 
same  onler  shall  be  discharged  or  made  absolttto,  such  corporation  or 
person  or  j)ersons  shall  permit  any  sueh  transfer  to  be  made,  then  and  in 
such  case  the  corporation  or  ]^)erson  or  persons  so  permitting  such  transfer 


♦  Sec  HopetvcU  v.  Barnes,  1  Ch.  D.,  630;  33  L.  T.,  777;  24  W.  R., 
629     1  Charley's  Cases  (Court),  1,  cited  infra, 

t  Jn  Re  The  Blakely  Ordnance  Company,  36  L.  T.,  617 ;  25  W.  It^ 
HI     W.  N.,  1876,  p.  290. 
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Order  XLYL,  shall  be  liable  to  the  judgment  creditor  for  the  Taluo  or  amount  of  the 
Bnle  1.  property  so  charged  and  so  transferred,  or  such  part  thereof  as  may  bo 
•  sufficient  to  satisfy  his  judgment ;  and  that  no  disposition  of  the  judg- 
ment debtor  in  the  meantune  shall  be  valid  or  efifectual  as  against  the 
judgment  creditor ;  and  further,  that  unless  the  judgment  debtor  shall 
within  a  time  to  bo  mentioned  in  such  order  show  to  a  Judge  of  one  of 
the  said  Superior  Courts  sufficient  cause  to  the  contrary,  the  said  order 
shall,  after  proof  of  notice  thereof  to  the  judgment  debtor,  his  attorney 
or  agent,  be  made  absolute ;  provided  that  any  such  Judge  shall,  upon  the 
apphcation  of  the  judgment  debtor,  or  any  person  interested,  have  full 
power  to  discharge  any  such  order  and  to  award  such  costs  upon  such, 
application  as  he  may  think  fit."* 

Section  1  of  the  3  and  4  Vict.  c.  82,  declares  that  reversionary  interests, 
as  well  as  interests  in  possession,  and  the  annual  produce^  as  well  as  the 
principal,  shall  be  chargeable  under  the  1  and  2  Vict.  c.  110,  that  fundft 
standing  in  the  name  of  the  Accoimtant-General  shall  be  chargeable, 
as  if  standing  in  the  name  of  a  trustee  for  the  judgment  debtor ;  but 
that  the  Judge's  order  shall  not  prevent  the  Bank  of  England  from  i>or- 
mitting  a  transfer  of  such  last-mentioned  funds  as  the  Court  of  Chancery- 
might  direct. 

"By  any  Jud;j:o."  A  Chancer}'  Judg^  has  now  jurisdiction  to  enforce* 
a  Common  Law  judgment,  under  this  Rule.     Before  he  had  not.f 

An  Order  was  made  by  a  Chancery  Judge, f  charging  railway  shares  of 
the  plaintiff  with  the  defendant's  costs  of  suit,  although  not  actually 
taxed. §     In  this  case  the  plaintiff's  Bill  had  been  dismissed  with  costs. 

Where  a  judgment  has  been  recovered  in  a  Common  Law  Division 
against  a  person  interested  in  a  fund  standing  to  the  credit  of  a  cause  in 
the  Chancery  Division,  a  stop  order  will  now  be  granted  to  the  judgment 
creditor  by  a  Judge  of  the  Chancery  Division,  without  a  preliminary- 
charging  order  having  been  obtained  in  the  Common  Law  Division  in 
which  the  judgment  was  recovered. || 

A  judgment  directing  payment  of  a  sum  certain  on  a  future  day  may  be 
enforced  under  this  section.^ 

Rule  2. 
Any  person  claiming  to  be  interested  in  any  stock 
transferable  at  the  Bank  of  England  standing  in  the  name 
of  any  other  person  may  sue  out  a  writ  of  distringas  pur- 
suant to  the  statute  5  Vict.  c.  8,**  as  heretofore.  Such  writ 
to  be  issued  out  of  any  oflSce  of  the  High  Court  in  London 
where  writs  of  summons  are  issued. 


♦  An  appeal  lies  to  the  Court,  after  the  order  has  been  made  absolute  : 
Fowler  V.  Churchill,  2  DowL,  N.  S.,  ;)62. 

t  Miles  V.  JWssland,  4  My.  &  C..431.  See,  also,  Cra^a  v.  Taylor, 
L.  R.,  I  Ex.,  148.  J  Hall,  V.C. 

§  Jiunis  v.  Irvinp,  3  Ch.  D,  291;  46  L.  J.  (Ch.),  423;  34  L.  T., 
762;  25  W.  R.,  66. 

II  Hopewell  v.  Barnes,  1  Ch.  D.,  630 ;  33  L.  T.,  777  ;  24  W.  R.,  629  ; 
2  CTiarley's  Cases  (Court),  1. 

H  Boffnall  v,  Charlton,  36  L.  T.,  760.  ♦•  Sie  :  c.  6- 
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The  o  Vict.  c.  5,  provides  as  follows : —  Orfl.  XLYL, 

'*  It  shall  be  lawful  for  the  Court  of  Chancery,*  upon  the  application  of       Rule  8. 

any    party    intorestod,   by  motion   or   petition,    in  a    summary   way 

without  bill  tiled,  to  restrain  the  Grovemor  and  Company  of  the  Bank  of 
England,  or  any  other  public  company,  whether  incorporated  or  not,  from 
permitting  the  transfer  of  any  stock  in  the  public  funds,  or  any  stock  or 
shares  in  any  public  company  which  may  be  standing  in  the  name  or  , 
names  of  any  person  or  persons,  or  body  politic  or  corporate,  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England,  or  in  the  books  of 
any  such  public  company,  or  from  paying  any  dividend  or  dividends  due 
or  to  become  due  thereon ;  and  every  order  of  the  Court  of  Chancery  upon 
such  motion  or  petition  as  aforesaid,  shall  specify  the  amount  of  the  stock 
or  particular  shares  to  be  affected  thereby,  and  the  name  or  names  of  the 
person  or  persons,  body  politic  or  coiporate,  in  which  the  same  shall  be 
.standing :  provided  always,  that  the  Court  of  Chancery  shall  have  full 
power,  upon  the  application  of  any  party  interested,  to  discharge  or  A'ary 
such  order,  and  to  award  such  costs  upon  such  application  as  to  the  said 
Court  shall  seem  fit.  A  writ  of  distringM^  in  the  form  set  out  in  the  first 
Schedule  to  this  Act,  shall  be  issuable  from  the  Court  of  Chancery,  and 
shall  be  scaled  at  the  subpana  office/' 
The  form  contained  in  the  first  Schedule  is  as  follows : — 
'*  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  to  the  sheriffs  of 
Liondon,  greeting  :  We  command  you  that  you  omit  not,  by  reason  of  any 
liberty,  but  that  you  enter  the  same  and  distrain  the  Governor  and  Com- 
l)any  of  the  Bank  of  England  by  all  their  lands  and  chattels  in  your 
bailiwick,  so  that  they  or  any  of  them  do  not  intermeddle  therewith  until 
we  otherwise  command  you ;  and  that  you  answer  us  the  issues  of  the 
said  lands,  so  that  they  do  appear  before  us  in  our  High  Court  of  Chancery 
on  the  day  of  ,  to  answer  a  certain  Bill  of  Com- 

plaint lately  exhibited  against  them  and  other  defendants  before  us  in  our 
said  Court  of  Chancery  by  complainant :  and  further  to 

do  and  receive  what  onr  said  Court  shall  then  and  there  order  in  the 
premises.    Witness  Ourself  at  Westminster,  the  day  of 

in  the  year  of  Our  reiga. 

"  Devon." 
The  practice  is  prescribed  by  Order  XXVII.  of  the  Consolidated  Orden 
of  the  Court  of  Chancery  .f 

ORDER  XL VII. 

WRIT  OF  SEQUESTRATION. 

Where  any  person  is  by  any  judgment  directed  to  pay 
money  into  Court,  or  to  do  any  other  act  in  alinr.it^  time^ 
and  after  due  service  of  such  judgment  refuses  or  neglects 
to  obey  the  same  according  to  the  exigency  thereof,  the 


♦  Any  division  of  the  High  Court  can  now  exercise  this  jurisdiction, 
as  against  the  Bank  of  England. 

t  See  Morgan  and  Chute's  Chancery  Acts  and  Orders,  4th  edition, 
pp.  608-510. 
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(MLZLTDL  person  prosecuting  such  jndgiMBt  shall,  mt  tlie  eczpiialaoii 
of  the  time  limited  for  iiie  performance  thereof^  be  ^ititled, 
without  obtaining  any  order  for  that  purpose,  to  issue  a 
writ  of  sequestration  agaisst  the  estate  and  effidcts  of  sodi 
'  disobedient  person.  SmA  writ  of  sequestraticm  shall  have 
the  same  e£kct  as  a  writ  of  sequestration  in  Chancery  has 
heretofore  had,  and  the  proceeds  of  such  sequestration 
may  be  dealt  with  in  the  same  manner  as  the  proceeds  of 
writs  of  sequestration  have  heretofore  been  dealt  with  by 
the  Court  of  Chancery. 

As  to  the  rise  and  progrcss  of  seqteuUatimi,  sm  North's  life  of  LorA 
Ghuldford,  vol.  II.,  p.  78.  As  to  the  strniirglefi  of  the  Commoii  Law  Goutft 
Hfminst  sequestration,  see  Hinde,  128 ;  Gilbert,  For.  Rom.,  7S ;  3  Sww^sfrcm, 
279,  n. 

This  Order  is  taken  from  tho  Srd  Rule  of  the  CSMnoerr  Order  of 
the  7th  of  January,  1870,  which  reocak  (Role  2)  the  Oonsolidaled  Order 
XXIX. 

See  a  form  of  the  writ  of  soquestndion  in  Appendix  (F),  No.  10,  twfrw, 
which,  from  the  words^ "  Know  ye,"  to  the  end,  is  an  ejrpet  copy  of  the 
form  hitherto  in  use  in  Chancery. 

See  also,  as  to  this  writ.  Order  XLIT.,  Rnlcs  2,  4  and  6,  mpra. 

The  commigsioncrs,  of  whoni  there  arc  nfmally/o«r,  need  not  be  pro- 
fessional persons,  bnt  care  should  bo  taken  that  they  are  persons  able  and 
willing  to  account  for  what  comes  into  their  Imndx ;  they  are  nominated 
}>y  tho  party  on  whose  behalf  the  writ  is  ismied,  and  ore  allowed  sone^ 
tones  a  poundage,  sometimes  a  lump  8uni. 

There  are  writs  of  sequestration  on  mesne  prf»ce88  (to  enforce  appearance, 
&c.),  and  writs  of  sequestration  on  final  i>roces8,  to  enforce  decrees  and 
ordcni.     It  is  to  the  Litter  only  that  this  Kulo  relates. 

Originally  tho  writ  of  sequestration  wjis  merely  used  as  a  means  of 
coercing  the  defendant  by  keeping  him  out  of  possession  of  his  property. 
Tho  practice  of  applying  the  money  receive*!  by  the  sequestration  in  satis- 
faction of  the  sum  decreed  to  bo  paid  is  of  comparatively  modem  origin. 
8oo  Wharam  v.  Broughton.*  This,  however,  had  become  the  usual 
method  of  proceeding  in  Chancery.f  The  decree  or  order  sen'ed  upon 
tho  defendant  had  an  indorsemcmt,  warning  him  that  if  ho  did  not 
obey  it  within  tho  time  limited  ho  would  be  liable  to  have  his  property 
sequestered,  t 

••Pay  money  into  Court."  By  Order  XLIT.,  Rule  2,  supra^  it  is 
expressly  provided  that  **  a  judgment  for  the  payment  of  money  into  Court 
may  be  enforced  by  writ  of  soquostration." 

"  Tho  proceeds  may  be  dealt  with,  &c."  The  sequestrators,  under  the 
Chancery  process,  mnst  not  remove  anything  fh>m  tho  premises  without  the 


•  1  Vos.  Son.,  182. 
t  Daniel's  Chancery  Practice,  p.  892. 

I  Consolidated  Order  XXIII.,  10,  aa  varied  by  the  Order  of  the  7th 
January,  1870. 
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special  leave  of  the  Oeiutt:*if  they  do,  tVy '>^'beliatildl;6  8n.aitftchnieiit.t  Ord. 

If  a  sale  is  wanted,  an  application  for  penmssion  to  flell  must  be  made  hy 

summons  or  motion,  and  nsnally  upon  notice.  {  The  Court  will  order 
the  sale  of  goods,  §  but  not  of  terms  of  years,  or  any  other  property  the 
title  to  which  passes  otherwise  than  by  delivery,  as  the  sequestrators 
can  give  no  warranty  of  title.  || 

The  sequestrators  should  serve  the  tenants  in  possession  with  a  notioo 
to  attom  and  pay  their  rents  to  tkem.f  The  Ckmrt  trill,  upon  mdMon 
with  notice,  give  the  sequestrators  power  to  let  the  land.**  l^ey  are  bowid 
to  make  returns  from  tmie  to  time  to  the  Court  of  what  comes  into  VMtt 
handB,tt  and  they  may  be  ordered,  on  motiom  with  notiee,  4»  ftum  ihtit 
accounts  and  pay  over  their  balances. tt  '^^  persons  desirous  of  having 
the  proceeds  of  the  sequestration  ap|died  under  the  decree  cft  order  siMk 
move  the  Court  for  that  purpose :  the  sequestrators  ought  not  so  toaji^y 
the  proceeds  of  their  own  authority.}  j 

The  person  whose  property  is  sequestered  oan,  mi  clMting  his  'OOn* 
tempt,  obtain  an  order  or  summons  to  dissolve  the  8equestration.|||| 

OHDER  XLVIIL 

WRIT  OF  POSSESSION. 

.Euk  1. 
A  judgment  that  a  party  do  recover  poseessioii  of  anj 
land  may  be  enforced  by  writ  of  possessaon  in  manner 
heretofore  used  in  actions  of  ejectment  in  the  Superior 
Courts  of  Common  Law. 

See  a  form  of  this  writ  (called  a  writ  of  ha.  fa,  or  of  hah,  foe.  pots.) 
Appendix  (F),  No.  7,  infra.  It  is  copied  ver^iUim  from  the  word  "  there- 
fore" to  the  end  from  the  form  given  in  tho  Schedule  to  Reg*  Gkm.,  Hil. 
T.,  1853,  No.  23.  By  Order  XLII.,  Rule  3,  supra,  "  a  .pidgment  for  the 
recovery  of  land  may  be  enforced  by  writ  of  possesaioii.'* 

This  is  tho  only  form  of  writ  in  Appendix  (F)  to  this  Schedule  which 
•contains  the  non  omittas  clause  peculiar  to  writs  issuing  out  of  th« 
Exchequer.  * 

This  Kulo  docs  not  aflfoct  s.  187  of  the  Common  Law  Procedure  Act» 
1852,  which  is  therefore  still' law. 

If  there  be  several  tenements  in  the  possesnon  of  wBVffetS.  temmts,  the 
«heriff  must  deliver  possession  of  each  separately ;  but  if  thero  be  several 
tenements  in  the  possession  of  one  tenmt,  possession  may  be  given  of  oito 
in  the  name  of  the  whole.     In  order  to  save  the  expense  of  exeoutia^ 

this  writ,  the  tenants  may  attorn  to  the  plainti'ff.inr 

'^     -  - 

*  Lord  Pslham  v.  Duchess  of  Newcastle y  3  Swanst^  200,  n. 

t  Sales  V.  Shaftoe,  1  Ves.  Jun.,  80.       J  JSHtehdl  f .  JDraptf  9  Vei.,  208. 

§  Wharam  v.  BroughioHy  1  Ves.  Sen.,  ISO. 

H  Sutton  V.  Stone  y  1  Dick.,  187.      IT  See  Skmio'v.  FW^AI,  8  Ves,,  22,  24» 

•♦  Neale  v.  Bealing,  3  Swanst.,  304.  ft  l>esibr€fU>  v.  thH)mimi$,  BainK,  275L 

JJ  Hinde,  138.  §§1  NewL.  680. 

jTgSee  nawUnson  v.  Stringer ,  Keg.  lib.  B., !Z507. 

5fir  Archbold's  Practice,  pp.  1045, 11>46; 
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Ord.  XLYIII.,      The  Bole  and  Order  XUI.,  Bule  3,  tupra,  do  not  provide  for  the  case 

BvIa  1.       Qf  ^  iudgment  in  ejectment  for  the  defendant.  It  is  apprehended  that  the 

183rd  section  of  the  Common  Law  Procedure  Act,  1862,  as  to  the  issuing 

of  execution  for  the  defendant's  costs  in  such  a  case  is  still,  therefore, 

applicable. 

Rule  2. 

Where  by  any  judgment  any  person  therein  named 
is  directed  to  deliver  up  possession  of  any  lands  to  some 
other  person,  the  person  prosecuting  such  judgment  shall, 
without  any  order  for  that  purpose,  be  entitled  to  sue  oul 
a  writ  of  possession,  on  filing  an  affidavit  showing  due 
service  of  such  judgment,  and  that  the  same  has  not  been 
obeyed. 

The  foimer  practice  is  laid  down  by  the  182nd,  183rd  and  216th  sections 
of  the  Common  Law  Procedure  Act,  1862. 

"  Without  any  order."     None  was  necessary  under  the  old  practice. 

"  On  filing  an  affidavit."  This  was  not  requisite  under  the  old  practice 
Order  XLII.,  Bule  16,  supra,  empowers  the  party  to  whom  money  is 
payable  under  a  judgment  to  issue  immediate  execution ;  this  Rule  would 
appear  to  give  a  similar  power  to  issue  immediate  execution,  the  only 
difference  being  that  an  affidavit  is  not  necessary  under  Order  XLII. » 
Bule  16,  but  under  this  Eule  it  is. 

ORDER  XLIX. 

WEIT  OF  DELIVERY. 

A  writ  for  delivery  of  any  property  other  than  land  or 
money  may  be  is8ued  and  enforced  in  the  manner  hereto- 
fore in  use  in  actions  of  detinue  in  the  Superior  Courts  of 
Oommon  Law. 

See  forms  of  this  writ  Appendix  (F),  No.  8,  infra.  They  are  copied 
from  the  Schedule  to  the  Eeg.  Gen.,  Mich.  Vac,  1 864,  Nos.  34  and  35,  leav- 
ing  out  the  non  omittat  clause  and  the  allusion  to  the  stat.  2  Vict.  An 
asterisk  should  be  inserted  in  the  first  of  the  two  forms  after  the  words 
*•  our  said  Court."     See  the  instructions  to  the  second  of  the  two  forms. 

Order  XLII.,  Eule  4,  supra^  proscribes  this  writ  as  one  of  the  alternative 
methods  by  which  the  recovery  of  specific  goods  may  bo  enforced.  The 
law  on  this  subject  will  be  found  in  section  78  of  the  Common  Law  Pro- 
cedure Act,  1864  : — "  The  Court  or  a  Judge  shaU  have  power,  if  they  or 
he  see  fit  so  to  do,  upon  the  application  of  the  plaintiff*  in  any  action  for 
the  detention  of  anv  chattel,  to  order  that  execution  shall  issue  for  the  return 
of  the  chattel  detained,  without  giving  the  defendant  the  option  of  retain- 
ing such  chattel  upon  paying  the  value  assessed ;  and  that,  if  the  said 
clua^ttel  cannot  be  round,  and  unless  the  Court  or  a  Judge  should  other- 
wiae  order,  the  sheriff  shaU  distrain  the  dafmdant  by  all  his  lands  and 
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chattelfl  in  tho  said  aheriff's  bailiwick,  till  the  defendant  render  such  Ordtr 

ohattel ;  or  at  the  option  of  the  plaintiff,  that  he  cause  to  be  made  of  the 

defendant's  goods  the  assessed  vialuo  of  such  chattel :  provided  that  the 
plaintiff  shall,  either  by  the  same  or  a  separate  writ  of  execution,  be  en-* 
titled  to  have  made  of  tho  defendant's  goods  the  damages,  costs  and 
interests  in  such  action." 

To  entitle  tho  plaintiff  in  detinue  to  a  vrni  of  delivery  under  this 
section,  the  jury  must  assess  the  value  of  the  chattel.  The  Court  may 
review  the  order  of  the  Judge  under  this  section.  The  Common  Law 
Divisions  are  clothed  by  this  section  (which  is  now  incorporated  in  this 
Act),  after  judgment  in  an  action  of  detinue,  with  the  same  jurisdiction  to 
compel  the  return  of  a  chattel  as  the  Court  of  Chancery.* 

The  jurisdiction  of  the  Court  of  Chancery  is  fully  explained  in  White 
and  Tudor' s  Loading  Cases  in  Equity,  t  The  Court  of  Chancery  will  order 
the  return  of  specific  chattels  where  the  chattels  have  a  pretium  affectionU 
to  the  owner,  e.g.^  heir-looms,  articles  of  curiosity  or  antiquity,  and 
family  pictures ;  also  title-deeds  and  copies  of  Court  rolls ;  %  also  articles 
destitute  of  peculiar  value,  in  the  case  where  a  fiduciary  relationship 
exists  between  the  parties.  § 

The  Common  Law  Judges  are  now  able  to  enforce  the  delivery  up 
of  specific  chattels  by  attachment  and  sequestration,  as  well  as  by  this  writ 
(Order  XLII.,  Ride  4,  sxtpra), 

ORDER  L. 

CHANGE   OF   PARTIES  BY  DEATH,   &€. 

Rule  1. 
An  action  shall  not  become  abated  by  reason  of  the 
marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if  the 
cause  of  action  survive  or  continue,  and  shall  not  become 
defective  by  the  assignment,  creation  or  devolution  of  any 
estate  or  title  |?5wc?^w^0  lite. 

This  Rule  is  a  re-enactment  of  Bule  17  of  the  Principal  Act. 

By  the  135th  section  of  the  Common  Law  Procedure  Act,  1852,  it  is 
enacted  that  the  death  of  a  plaintifif  or  defendant  shall  not  cause  the  action 
to  abate,  but  it  may  be  continued  as  thereinafter  "  mentioned."  It  has 
l)een  held  that  this  enactment  only  applies  where  the  cause  of  action 
would  before  it  have  survived  to  the  legal  representative,  and  he  could  have 
conmienced  an  action  in  his  representative  character.  Flinn  v.  Ferkint^^ 
per  Crompton,  J. 

*  See  also,  as  to  enforcing  the  specific  delivery  of  g^ods  contracted  to 
be  sold,  the  Mercantile  Law  Amendment  Act,  1856,  s.  2. 

t  Pusey  V.  Pusey,  1  Vem.,  273 ;  1  White  &  Tudor,  820.  In  one  case  a 
rlub  tobacco  box  was  ordered  to  be  delivered  up  by  an  ex*  officer  of  the 
club,  Felh  v.  Ready  3  Ves.,  79. 

f  Brown  v.  Broum^  1  Dick.,  62. 
Wood  V.  Roweliffe,  3  Hare,  304. 
II  32  L.  J.  (Q.  B.),  10. 
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OtUt  L^        Bys.  Uiof  tfa»€V)nmoiil4nrPmoBdaeAot»ia52,  <*theM4HTMi^ofm 
Biil«  1.       womask  plaintiff  or  defandast  AbH  aot  omum  t^  «etHm  10  abator  bitfi  tlM 
-    action  may,  notwittigtaiiidiag,  b^  proceeded  witk  t»  judgtuwii." 

8w  142  of  tlie  Common  Law  l^KHsedare  Act  providea  in  dfect  tluifc» 
if  the  aaaignees  (now  traateo)  in  bankruptcy  are  (is)  willing  to  ccmtinim 
the  action,  the  bankruptcy  of  the  plaintiff  pendente  Me  ahall  not  oaiaM  4iM 
action  to  abate. 

In  Chancery,  oddly  enough,  there  were  no  similar  enactments,  and  on 
the  death  or  bankroptcy  of  the  plaintiff  or  deilendant,  er  the  mairiage  of  tiM 
plaintiff  or  defendant  if  a  female,  the  suit  abated.  If,  however,  tlMve 
were  several  plaintiffs  or  several  defendants,  and  the  whole  interost  of 
the  party  dying  survived  to  the  co-plaintifi%  or  co-defendants,  as  in  Ae 
case  of  joint  tenants  suing  or  boing  sued  and  one  dying,  the  suit  did  not 
ahs;te,  but  might  have  been  continued  by  or  against  the  sm^vor,  withoni 
revivor.*  A  suit  in  eqnity  mighitalso  become  defective  by  the  assignment 
or  creation  of  an  estate  er  title  pemdenU  lite^  or  by  its  devolution  on  e*f.  n 
new-bom  child. 

Hie  method  of  curing  the  defeot  or  abatement  was  foimerly  by  bffl  of 
revivor,  but  latterly  by  an  order  of  course,  obtained  on  exhibiting 
OounseFs  brief,  nnder  the  provisions  of  section  62  of  the  Chancery  Amend- 
ment Act. 

At  Common  Law  (subject  to  the  enactments  already  dted)  abatement 
by  death  was  cured  by  a  suggestion  of  the  death  upon  the  record, 
after  whicli  the  proceedings  were  continued  by  or  against  the  legal 
representative  of  the  party  deceased.  If  the  cause  of  action  survived 
to  the  8ur\*iWng  plaintiff  or  plaintiffs,  or  against  the  surviving 
defendant  or  d(?fcndants,  no  leave  was  necessnry,t  and  either  party  might 
make  the  suggestion  ;  but  in  the  case  of  the  death  of  a  sole  plaintiffs  or  sole 
Mur\i\'ing  plaintiff,  the  leave  of  the  Court  or  of  a  Judge  had  to  be  obtained 
by  his  legal  representative  before  entering  the  suggestion.  If  the  eole 
defendant  died,  it  was  the  plaintiff's  turn  to  make  the  suggestion,  and  he 
had  to  serve  it  on  the  legal  representative  of  the  deceased  defendant,  who 
then  appeared  and  pleaded  to  the  suggestion,  or  suffered  judgment  for 
default  of  appearance,  if  he  appeared,  the  pleadings  in  the  action  and 
upon  the  suggestion  wore  tried  together.  J 

If  a  female  plaintiff  married  pendente  lite^  execution  might  be  issued  by 
the  authority  of  the  husband,  without  any  suggestion  or  writ  of  revivor : 
if  a  female  defendant  married  pendente  littf  execution  might  be  issued 
against  her  alone,  or  by  suggestion  or  writ  of  revivor,  agauist  hor  and 
herhnsband.^ 

To  enable  the  asmgnees  of  a  bankrupt  to  continne  an  action  commeinoed 
hy  him  before  becoming  bankrupt,  it  was  necessary  for  the  assigncpss  to 
obtain  a  Judge's  order  for  the  |mrpose,  and  to  give  security  for  oosts.| 

The  Legislature,  while  adopting  the  Common  Law  rule  that  an  adson 
shall  not  abate  by  reason  of  the  death,  marriage,  or  bankruptcy  of  any  of 
the  parties,  if  the  cause  of  action  survive,  has,  at  the  same  time,  adopted 
the  simple  form  of  procedure  for  substituting  for  the  deceased  or  the 
bankru]^,  the  legal  representative  or  assignees  respectively,  or  for  adding 

.-.--■-     ..-  --  -- 

•  FalUwee  v.  WiUimneon,  11  VtM.,  306,  309 ;  Soddy  y.  Kemi,  I  Hsr^ 
361,  364. 

t  Common  Law  Procedure  Act,  1852,  s.  136. 

X  Ibid.,  s.   138. 

i  Ibid.,  s.  141.  II  Ibid.,.%.  142. 
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the  husband,  as  tlio  cmo  ma^  be,  {utrnMl  by  t.  6S  of  tke  OuMMiry      Order  L., 
Amendment  Act,  1852.  Bmle  1. 

Where  an  action  had  abated  by  roaeon  of  the  plaantiCe  <wtato  baving  -    -         

l)een  assigned  to  tnistcos  under  a  liquidation  by  arrangoment  prior  to  the 
<'ommonccmcnt  of  the  Supremo  Court  of  Judicature  Acta,  tito  Court  of 
ApiMjal  set  aside  all  orders  in  the  suit  subsequently  made  by  Malins,  V.C., 
at  the  instance  of  the  plaintiff  as  invalid.* 

A  Chancery  suit  in  which  a  decree  had  been  made  and  which  had 
l>ecomc  abated  before  the  Supremo  Court  of  Judicature  Acts  came  into 
operation,  was  revived  by  direction  of  Hall,  V.C.,  mider  the  old  practice. f 
His  lordship  intimated  that  the  application  in  such  cases  should  be  made 
at  chambers,  and  not  in  Court. 

Rule  2. 
In  case  of  the  marriage,  death,  or  bankruptcy,  or  devo- 
lution of  estate  by  op^ation  of  law,  of  any  party  to  an 
action,  the  Court  or  a  Judge  may,  if  it  be  deemed  necessary 
for  the  complete  settlement  of  all  the  questions  involved  in 
the  action,  order  that  the  husband,  personal  representative, 
trustee,  or  other  successor  in  interest,  if  any,  of  such  party 
be  made  a  party  to  the  action,  or  be  served  with  natic(» 
thereof  in  such  maimer  and  form  as  hereinafter  prescribed, 
and  on  such  terms  as  the  Court  or  Judge  shall  think  just, 
and  shall  make  such  order  for  the  disposal  of  the  action  as 
may  bejust.t 

This  Rule  is  a  re-onactment  of  the  second  part  of  Rule  17  of  the  Prin- 
cipal Act,  "  as  hereinaft<T  proscribed  "  being  substituted  for  "  as  may  bo 
prescribed  by  Rules  of  Court,"  in  order  to  fuoapt  tho  Rule  to  the  present 
Act. 

"  If  it  bo  deemed  nccessar}'."  As  the  action  is  no  longer  to  abate,  aa  it 
formerly  did  in  Equity^  it  might  be  presumed  that  the  action  would  pro*- 
<:cod  as  if  tho  death,  marriage,  or  bankruptcy,  &c.,  had  never  oocuxred, 
and  this  was  so  held  by  Mnlins,  V.C,  in  Jackson  v.  The  North  Eastern 
Jiailtcay  Company^  where  the  plaintiff's  estate  went  into  roluntary 
liquidation ;  but  this  decision  was  overruled  by  tho  Court  of  Appeal.} 

**  As  hereinnfter  prescribed,**  i.e.^  by  Rule  6  of  this  Order,  infra. 

On  tho  death  of  a  sole  petitioner  for  payment  out  of  a  fund  in  Court> 
pending  inquiries,  Vice- Chancellor  Hall  ordered  that  the  petition  should 

be  continued,  under  this  Rule,  by  her  executor8.|| 

-^  —  - 

*  Jaelson  v.  The  North  Eastern  Railway  Company^  25  W.  R.,  618 ;  W.  N* 
1877,  pp.  80  and  106. 

t  Crane  v.  Loftm,  24  W.  R.,  93;  1  Charley's  Cases  (Court),  149. 

X  See  Jackson  v.    Th4   North   Eastern   Jtmtlway    Compmnyy   26  W.  R., 
618;  W.  N.,  1877,  pp.  80  and  105,  per  Jessel,  M.R.,  in  the  Court  of 
Appeal.     (But  the  baiilcruptcy  occurred  before  the  Ist  of  November,  1876.) 

§    Ubi  supra. 
In  Re  James  Atkins*  Est4Ue,  1  Ch.  D.,  82 ;  46  L.  J.  (Ch.),  117  ;  24 
W.R.,  39 ;  1  Charley's  Cases  (Court),  148. 
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m 

Order  I.,         Malins,  Y.C,  gave  the  representatives  of  a  etttmi  fut  tnui, 

Bnle  8.        tenant  for  life,  and  whose  income  had  not  been  fdHy  paid,  and 

pendente  lite,  the  same  benefit  of  a  decree  against  a  tmatee  far ' 

trust  in  making  improper  investments  of  tho  trust  fimd,  st  if ' 

been  made  parties  nnder  this  Rule.* 

Rtile  3. 
In  case  of  an  assignment,  creation,  or  devolutioii  ofij 
estate  or  title  pendente  lite,  the  action  may  be  oonl 
or  against  the  person  to  or  upon  whom  such  estate  orl 
has  come  or  devolred. 

This  Rule  is  a  re-enactment  of  the  third  part  of  Rule  17  of  As 
cipal  Act.     See  Rule  1  of  this  Order,  supra. 

Section  52  of  the  Chancery  Amendment  Act,  1852,  applied  to 
'*  devolution  '*  as  this  Rule  mentions. 

A  petition  to  wind  up  a  company  cannot  be  assigxicd  pendente  Bk.f- 

Mule  4. 

Where  by  reason  of  marriage,  death,  or 
or  any  other  event,  occurring  after  the  commenc 
an  action,  and  causing  a  change  or  transmission  of  ii 
or  liability,  or  by  reason  of  any  person  interested 
into  existence  after  the  commencement  of  the 
it  becomes  necessary  or  desirable  that  any  person 
already  a  party  to  the  action  should  be  made  a  parly  the 
or  that  any  person  already  a  party  thereto  should  be 
a  party  thereto  in  another  capacity,  an  order  that  tl| 
proceedings  in  the  action  shall  be  carried  on  betwa 
the  continuing  parties  to  the  action,  and  such  new  pti^ 
or  parties,  may  be  obtained  ex  parte  on  application  ^ 
the  Court  or  a  Judge,  upon  an  allegation  of  such  chanjl 
or  transmission  of  interest  or  liability,  or  of  such  pen*, 
interested  having  come  into  existence. 

This  Rule  is  modelled  on  the  52nd  section  of  the  Chancery  AmcndaeB 
Act.  18')2. 

Tlie  application  may  be  made  to  a  Master,  and  must  be  made  on  ^P"^ 
of  the  "  change  or  transmission  of  interest  or  liability. "J 

Wherever,  under  the  new  Rules,  an  order  is  to  be  obtained  tfj^* 

♦  ;Stonc  V.  Beumt,  W.N.,  1876,  p.  152. 

t  In  re  the  Paris  Skating  Rink  Company ^  26  W.  R.,  701. 

X  Coe's  >*ractico  of  the  Judges*  Chambers,  67. 
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application  to  a  Judge,  the  applioation  need  not  be  made  in  Comt,  but  an      Ordef  L. 
order  of  course  may  be  obtained.    Therefore,  on  an  application  to  Jessel,        Bole  4.* 

M.R.,  in  Court  ex  parte  for  an  order  to  continue  the  proceedings  against 

new  trustees  imder  the  present  Rule,  the  applicant  was  directed  by  Jessel, 
M.K.,  to  apply  at  the  Order  of  Course  Office.*  "  By  obtaining  it  there," 
said  his  lordship,  **  you  will  save  one-fourth  of  the  expense." 

Where  a  defendant  had  presented  a  petition  for  liquidation /y^n^iff^  lite^ 
and  had  made  default  in  delivering  a  defence,  so  as  to  entitle  the  plaintiff 
to  sot  down  the  action,  under  Order  XXIX.,  Rule  10,  on  motion  for  judg- 
ment, Hall,  y.C.  (while  intimating  that  the  application  should  have  beoi 
made  at  chambers),  made  an  order  that  the  action  should  be  continued 
against  the  trustee  under  the  liquidation,  in  the  place  of  the  original 
defendant,  and  gave  leave  to  set  down  the  action  or  motion  for  judgment 
against  the  trustce.f 

One  of  the  parties  to  a  Chancery  suit  conmienced  before  the  Ist  of 
November,  1875,  was  an  unmarried  lady.  She  married,  pendente  lite  ;  and 
then  applied,  by  her  next  friend,  to  Bacon,  V.C.,  in  Court,  ex  parte,  that 
the  proceedings  might  be  carried  on  against  her  husband.  Bacon,  V.C., 
said  that  she  was  clearly  entitled  to  the  order,  but  that  she  coidd  get  it 
from  the  Registrar.  *' There  is  no  necessity,"  said  his  lordship,  "for 
making  the  application  to  me.*'f 

In  an  action  which  had  been  set  down  for  trial,  Lush,  J.,  at  chambers, 
refused  to  order  the  insertion  of  the  name  of  the  trustee  in  bankruptcy, 
instead  of  that  of  the  bankrupt  plaintiff;  but  order(?d  that  the  trustee  in 
bankruptcy  should  give  security  for  costs  imder  the  old  practice.}  "I 
think,"  said  his  lordship,  **  that  it  would  be  very  inconvenient  to  alter  the 
record." 

This  Rule  applies,  however,  to  the  case  of  a  sole  plaintiff  becoming 
bankrupt,  pendente  lite.  Jesscl,  M.R.,  in  such  a  casc,||  on  an  application 
under  this  Rule  ex  parte  by  the  defendants,  made  a  conditional  order.for 
the  trustee  in  bankruptcy  to  come  in  and  proceed  with  the  action ;  in  the 
event  of  his  declining  to  do  so,  the  action  was  to  be  dismissed. 

In  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  drawer, 
who  had  become  bankrupt,  and  suffered  judgment  by  default,  Quain,  J., 
at  chambers,  ordered  that  the  judgment  should  bo  set  aside,  and  that  the 
trustee  in  bankruptcy  should  be  at  liberty  to  defend  the  action  in  the  name 
of  the  bankrupt. ^ 

In  an  action  in  which  the  sole  plaintiff  had  pendente  lite  presented  a 
petition  for  liquidation  by  arrangement,  and  his  estate  had  been  vested  in 
trustees  i)rior  to  the  roinmencement  of  the  Supreme  Court  of  Judictituro 
Acts,  it  was  held  by  the  Court  of  Ai)peul  that  all  orders  made  by  the  Court 
below,  Bubse^iucnt  to  the  commencement  of  these  Acts,  at  the  instance  of 
the  plaintiff,  were  invalid,  but  that  the  trustees  might  obtain  an  order  of 
course  to  continue  tlie  action.** 


♦  Jioffcy  v.  Milhr,  24  W.  R.,  109  ;  1  Charley 's  Cases  (Court),  160.  And 
sec  Middkton  v.  Pollock,  W.  N.,  1876,  p.  260. 

t   Walker  v.  Blackmore,  11  N.  C,  74. 

X  Darey  v.  Whittaker,  33  L.  T.,  778 ;  24  W.  R.,  244. 

§  1  Charley's  Cases  (Chambers),  126. 

II  Wright  v.  The  Swindon,  Marlborough,  ^  Andover  Railway  Company^ 
4  Ch.  Div.,  164  ;  46  L.  J.  (Ch.),  199. 

^  Goddard  v.  Poole  and  otiwrs,  1  Charley's  Cases  (Chambers),  126. 

**  Jackson  v.  The  North  Eastern  Railway  Company,  26  W.  R.,  /»18; 
W.  N.,  1877,  pp.  80  and  lOo. 
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Jlnonierso  diteined  shall,  imkflB  the  Court  or  J«dg» 
dwJIoUMiwioadifectyteowiidgpon  theooiitigmgpaity 
or  portiai  to  the  aetioQ,  or  their  eolkitew,  eai  eloompon 
eedb  todi  new  partj,  imkeB  the  persoo  making  the  appli- 
eatioA  be  hiiarif  the  only  new  party,  and  the  eider  ahaD, 
from  the  time  of  aadi  aervice,  aobject  nevertheleaa  to  the 
nest  two  following  Rales,  be  binding  on  the  perBonaaenred 
'therewith ;  and  every  peraon  served  therewith,  who  is  not 
already  a  party  to  the  action,  shall  be  botmd  to  enteran 
appearance  thereto  within  the  same  time  and  in  the  same 
manner  as  if  he  had  been  served  with,  a  writ  of  snmmons. 

ThiA  Kuln  iff  taken  from  s.  52  of  the  Chancerj  ^imendniieot  Art,  183:?. 

The  wordii  ^'unlesii  the  Court  or  a  Judge  shall  otiierwiac  direct,** 
eonler  a  power,  howerer,  to  diraeiiae  with  scrrioe  which  that  enactment 
withheld. 

Where  any  peraon  who  is  under  no  disability^  or  under 
no  disability  other  than  coverture,  or  being  under  any 
disability  other  than  coverture,  but  *  having  a  guardian 
iid  litem  in  tho  action,  shall  be  served  with  such  order^ 
ouch  person  may  apply  to  tho  Court  or  a  Judge  to  dis- 
charge or  vary  such  order  at  any  time  within  twelve  days 
from  tlu)  service  thereof. 

This  Rulo  iH  liikcn  from  Ordor  XXXII.,  Rule  1,  of  tho  Consolidated 
Ordoni  of  tho  Court  of  Chancery. 

RuhT. 
"Where  any  person  being  under  any  disability  other 
than  coverture,  and  not  having  had  a  guardian  ad  litem  aj)- 
pointed  in  the  action,  is  served  with  any  such  order,  such 
person  may  apply  to  the  Court  or  a  Judge  to  disctarge 
or  vary  such  order  at  any  time  within  twelve  days  from 
the  appointment  of  a  guardian  or  guardians  ad  litem  for 
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sueh  party ^  a»d  until  sach  poriod  of  twelve  day§  shall  have     <M«r  I., 

expired,  siifih  order  shall  have  uo  foreo  or  effect  as  agaisbst  ■ - 

sueh  last-mentioiied  person. 

Ttis  Rulo  is  copied  almost  verbatm  fiN>m  (Mm  XXXIL,  Kale  1,  of  the 
CoxiMlidated  Orders  of  the  Court  of  Chancery. 

QBDEB  LI. 

TRAKSFSBS  AlTD  CONSOLIDATION. 

Eule  1. 
Any  action  or  actions  may  he  transferred  from  one 
Division  to  another  of  the  High  Court,  or  from  one  Judge 
to  another  of  the  Chancery  Division,  hy  an  order  of  the 
Lord  Chancellotr,  provided  that  no  transfer  shall  he  made 
from  or  to  any  Division  without  the  consent  of  the  Presi- 
dent of  the  Division. 

Sec  Rule  4 1  of  the  Schedule  to  the  Principal  Act.  See  also  sections  33, 
34  and  36  of  the  Principal  Act,  s.  1 1  of  this  Act,  Order  Y.,  Kulo  4,  and  Rule 
2  of  this  Order  supra,  and  the  cases  cited  under  them,  and  5  Vict,  c.  5,  s.  30. 

As  to  transfers  to  and  from  District  Registries,  see  Order  XXXV., 
Rules  11-14,  supra. 

Under  the  former  Chancery  practice  an  order  for  the  transfer  of  the  cause 
from  onohranch  of  the  Court  to  another  was  made,  whenever  there  was  a 
probahility  of  convenience  from  doing  so.* 

The  Order  was  made  upon  motion  with  notico,t  but  the  consent  of  the 
Judge  from  whom  and  to  whom  the  cause  was  to  bo  transferred,  and  the 
leave  of  the  Lord  Chancellor,  or  of  the  Lords  Just  ices  fX^gi^o  notice  of  the 
motion,  must  have  been  first  obtained.  •  The  consent  and  leave  were 
tisually  given  as  a  matter  of  course,  on  the  ex  parte  application  of  Counsel. 
When  leave  was  given,  the  motion  was  placed  in  the  Comt  paper  for  the  day 
appointed  for  the  hearing.  The  order  of  transfer,  when  passed  and  entered, 
was  left  with  the  Record  and  Writ  Clerk  for  entry  in  his  cause-book.  §  A 
party  who,  on  insufficient  grounds,  refused  to  consent  to  the  transfer, 
might  have  been  ordered  to  pay  the  costs  of  the  application. y 

The  Loi-d  Chancellor  or  the  Lords  Justices  had  power  to  order  the  re- 
imnsfer  of  transferred  causcs.H 

The  power  of  the  Lord  Chancellor  to  ord<T  the  transfer  of  a  cause  from 
one  Common  Law  Division  to  another  is,  of  course,  entirely  new. 
As,  under  the  old  practice,  the  consent  of  the  Chancery  Judges  from  whom 


♦  CurkwisY.  ^AW*or/»tf,10W.R.,261,L.JJ. 

t  Bofidv.  Barnes,  2  De  G.  F.  and  J.,  387. 

X  **  The  cause,  unless  removed  by  some  special  order  of  the  Lord  Chan- 
cellor and  Lords  Justices,  shall  be  attached  to  the  Court  of  the  H.R.or  of  one 
of  the  Vice- Chancellors  "  ;  Order  VI.,  Rule  1 ,  of  the  C<nisolidatcd  Orders. 

§  Braithwaite'sPr.,666. 

II   Cocq  V.  Hnnasgerxa  Coffer  Co.,  L.  R.,  4  Ch.,416. 

%  Seton,  1269 ;  Sidebottom  v.  Sidebottom,  7  W.  R..  104,  L.  C. 
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Ordtr  LI.y  and  to  whom  the  conse  was  to  be  transferred,  was  neoenary,  00  in  fatore 
•^^^  ^*  the  consent  of  the  Presidents  of  the  Divisions  from  which  and  to  which  an 
action  is  to  he  transferred  by  order  of  the  Lord  Chancellor,  will  be  necessary. 
Actions  can  be  transferred,  however,  from  one  DivUum  of  the  High 
Court  to  another  Division  of  it  without  the  assent  of  the  Lord  Chancellor 
under  Rule  2  of  this  Order  ;  but  it  would  seem  that  a  transfer  of  an 
action  from  ono  Judge  of  the  Chancery  Division*  to  another  Judge  of 
that  Division  can  only  be  effected  by  an  order  of  the  Lord  Chancellor. 
Neither  the  surviving  Lord  Justice  of  Appeal  in  Chancery  (James,  L.  J.),  nor 
the  Court  of  Appeal  have  jurisdiction,  even  with  the  consent  of  all  parties 
and  both  Judges,  to  order  the  transfer  of  a  suit  instituted  in  the  Court  of 
Chancery  before  the  Supreme  Court  of  JudicatureActs  came  into  operation 
from  one  Vice-Chancellor  to  another.  The*  Lord  Chancellor  alone  has 
jurisdiction  to  make  such  an  order.* 

The  application  for  it  should  be  made,  in  writing,  to  his  Secretary,  ac- 
companied by  the  written  consents  of  all  the  parties.  If  the  parties  do 
not  all  consent,  the  application  must  be  made  to  the  Court,  t 

The  present  Rule  applies  to  the  transfer  of  petitions,  as  well  as  to  the 
transfer  of  actions,  although  *'  actions  "  only  are  mentioned  in  it.  J 

An  action  for  damages  commenced  in  the  Chancery  Division  will  not 
be  transferred  to  another  Division  of  the  High  Court  merely  on  the 
ground  that,  being  a  case  for  a  jur>',  it  would  be  more  conveniently  tried 
in  another  Division,}  or  on  the  g^und  that  the  plaintiff  had  brought  the 
action  in  the  Chancery  DiNTsion  in  order  to  avoid  the  operation  of  the 
rule  that  no  second  action  could  be  brought  by  him  for  the  same  cause  ol 
action  in  a  Common  Liw  Dix^ision  imtil  ho  haa  paid  the  taxed  costs  of  tht- 
defendant  in  a  previous  action  in  a  Common  Law  Division. 

Mr.  Justice  Lush  decided,  at  chambers,  that  a  Judge  at  chambers  ha.«< 
no  power  to  ordcT  the  transfer  of  an  action  from  a  Common  Law  Division 
t<i  the  Chancery  Division.  The  Lord  Chancellor  alone,  he  said,  had 
power  to  order  it.|| 

This  decision  may  bo  considered  to  have  been  overruled  by  IHllman  v. 
Mayhew,%  in  which  the  Exchequer  Division  decided  that  any  Judge  of 
any  Common  Law  Di\'i8ion  sitting  at  chambers  has  power,  with  the  Lord 
Chancellor's  consent,  to  order  \he  transfer  of  an  action  commenced  in  any 
Common  I^aw  Division  to  the  Chancer^'  Division.  JNlr.  Justice  Lush's 
principal  clerk  (Mr.  Coo)**  considers  that  this  case  authorised  a  Judge  at 
chambers  to  transfer  an  action  from  one  Division  to  another,  generally  : 
if  so,  it  overrules  another  decision  of  Mr.  Justice  Lush's,  ft  that  he  had  no 
])Ower,  sitting  at  chambers,  to  order  the  transfer  of  jui  action  from  the? 
Exchequer  Division  to  the  Common  Pleas  Division. 

An  application  by  the  defendants  for  the  transfer  from  a  Common  Law 

•  Re  Hutley;  DeardsY.  Ftttt,  lCh.D.,11;  45L.  J.(Ch.),  79;  33L.T.. 
237;   1  Charley's  Cases  (Court),  151. 

t  1  Ch.  D.,*4l  ;  1  Charley's  Cases  (Court),  152. 

J  In  Re  BoydH  Trust,  1  CI1.  D.,  12;  1  Charley's  Cases  (Court),  153. 
(By  the  Court  of  Appeal). 

\  Cannot  v.  Morgan,  1  Oh.  D.,  1 ;  45  L.  J.  (Ch.),  50 ;  33  L.  T.,  402 ; 
24  W.  R.,  91 ;  1  Charley's  Cases  (Court),  154. 

(I  1  Charley's  Cases  (Chambers),  126. 

ir  1  Ex.  D.,  132;  45  L.  J.  (Ex.),  334;  34  L.  T.,  256;  24  AV.  R.,435  ; 
2  Charley's  Cases  (Court),  107.  ♦*  Practice,  p.  117. 

ft  1  Charley's  Cases  Chambers),  18. 
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Division  to  the  Admiralty  Division  of  an  action  of  negligence,  arising     Order  LL, 
out  of  a  collision  in  the  Thames  was  refused   by   Archibald,  J.,  at        Rule  1. 

chambers  ;  secus,  if  a  question  of  seamanship  on  the  high  seas  had  been "~~ 

involved.* 

Itule  la. 
In  the  Chancery  Division  a  transfer  of  a  cause  from  one 
Judge  to  another,  may,  by  the  same  or  a  separate  order,  be 
ordered  to  be  made  or  to  be  deemed  to  have  been  made 
for  the  purpose  only  of  trial  or  of  hearing,  and  in  such 
case  the  original  and  any  further  hearing  shall  take  place 
before  the  Judge  to  whom  the  cause  shall  be  so  transferred : 
but  all  other  proceedings  therein,  whether  before  or  after 
the  hearing  or  trial  of  the  cause,  shall  be  taken  and  prose- 
cuted in  the  same  manner  as  if  such  cause  had  not  been 
transferred  from  the  Judge  to  whom  it  was  assigned  at  the 
time  of  tnmsfer,  and  as  if  such  Judge  had  made  the  decree 
or  judgment,  if  any,  made  therein,  unless  the  Judge  to 
whom  the  cause  is  transferred  shall  direct  that  any  further 
proceedings  therein,  before  or  after  the  hearing  or  trial 
thereof,  shall  be  taken  and  prosecuted  before  himself  or 
before  an  Official  or  Special  Referee. 

This  new  Rule  was  added  by  the  Kules  of  the  Supreme  Court,  June, 
1377.  Its  object,  like  that  of  the  new  Rule  4a  of  Order  V.,  was  to  obviate 
the  inconvenience  arising  from  Mr.  Justice  Fry  having  no  chamber 
officials. 

Eule  2. 
Any  action  may,  at  any  stage,  be  transferred  from 
one  Division  to  another  by  an  order  made  by  the  Court  or 
any  Judge  of  the  Division  to  which  thd  action  is  assigned : 
Provided  that  no  such  transfer  shall  be  made  without  the 
consent  of  the  President  of  the  Division  to  which  the 
action  is  proposed  to  be  transferred. 

See  Rule  41  of  the  Principal  Act,  and  section  11  of  this  Act,  tupra. 
See  the  note  s.  36  of  the  Principal  Act,  aupra,  for  instances  of  transfers 

to  the  Chancery  Division  of  the  actions  commenced  in  a  Common  Law 

Dinsion. 

**  Of  the  Division  to  which  the  action  is  assigned."    The  jurisdiction 

*  The  General  Steam  Navigation  Company  v.  The  London  and  £difUfurah 
Shipping  Company^  2  Charley's  Cases  (Chunbers),  67. 

45 
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ww^^mm  mm  ^     ^T^*^  ^^  ^^  'Bxitd  mKf  Iw  exMCJied  «<  tkmmhen  by  snj  Judge  of  tb» 
B«l*  f .       b\A  Comt,  wlio  inaj  happeii  to  be  siitiog  there,  althooig^  he  is  not  a 

— ^— — ..  Jodp^e  of  the  DiTiskm  to  which  the  actian  ie  a«igned.* 

TYid  application  ought  to  be  made  upon  notice.  Per  Jesail,  IL  H., 
Humphreys  v.  Edward*,  f 

The  Judge  is  to  decide  under  this  Rule  whether  the  transfer  ought  to 
bo  directedr  but  there  is  no  actual  transfer  **  without  the  consent  of  the 
President  of  the  X>i\'i8ion  to  which  the  action  is  proposed  to  be  trans- 
ferred." The  consent  is  formal,  if  the  Judge  hearing  the  summons  thinkB 
it  a  fit  cause  to  be  transferred.:^ 

The  Court  of  Appeal,  'overruling  the  decision  of  the  Exchequer  Divi- 
sion, ordered  that  an  action,  commenced  in  that  I>i>'i8ion,  to  resdnd  a 
contract  for  the  sale  of  land  and  recover  the  deposit  money,  in  which  the 
defendant  had  set  up  a  counterclaim  for  8i>ecific  performance  of  the  con- 
tract, should  be  transferred  to  the  Chancery  Division,  as  being  the  only 
Division  which  could  give  a  complete  remedy.} 

A  case  in  the  new  trial  paper  from  the  Court  of  Common  Pleas,  at 
Lancaster,  assigned  to  the  Common  Pleas  Division,  was  transferred  by 
that  Division  to  the  Exchequer  Division,  as  the  rule  nisi  for  a  new  trial 
had  been  obtained  in  the  old  Court  of  Exchequer.  Q 

Itule  2a. 
When  an  order  has  been  made  by  any  Judge  of  the 
Chancery  Division  for  the  winding  up  of  any  company 
under  the  Companies  Acts,  1862  and  1869,  or  for  the 
administration  of  the  assets  of  any  testat<yr  or  intestate,  the 
Judge  in  whose  Court  such  winding  up  or  administration 
shall  be  pending  shall  have  power,  without  any  further 
oon8eut,i[  to  order  the  transfer  to  such  Judge  of  any  action** 
pending  in  any  other  Division,  brought  or  continued  by 
or  against  such  company,  or  by  or  against  the  executors  or 
administrators  of  the  testator  or  intestate  whose  assets  are 
being  so  administered,  as  the  case  may  be. 

This  now  Rule  was  ad4ed  by  Rule  18  of  the  Rules  of  the  Superior 
■Court,  Jimc,  1876.  It  is  intended  ^^amongst  other  things)  to  put  an  end 
to  the  rather  unseemly  controversy  which  arose  between  the  Judges  of 
the  Chancery  and  Common  Law  Divisions  of  the  High  Court,  as  to  the 

♦  HiUman  v.  MayheWy  1  Ex.  D.,  132 ;   45  L.  J.  (Ex).,  334 ;  34  L.  T., 
256  ;  24  W.  R.,  435.     See  the  note  to  Rule  1  of  this  Order,  supra. 
t  45  L.  J.  (Ch).,  112. 

iHumphrtyt  v.  EdwardSy  45  L.  J.  (Ch,),  112.    Per  Jessel,  Mf.  11. 
Hollowayy.  York,  2  Ex.  D.,  333;  25  W.  R.,  403. 
II  Anon.y  1  Charleys  Cases  (Court),  156. 

f  It  is ' '  much  more  convenient "  that  the  motion  should  be  made  es  parte y 
than  on  notice.     Fieldv.  Fieldy  W.  N.,  1877,  p.  98. 

♦♦  "Action*  does  not  include  a  winding  up  petition.  Per  Jcssel,  M.R.,  in 
In  re  The  National  FUnde  Atsurance  Co,  Limitedy  W.  R.,  Nov.  11,  1876. 
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power  of  a  Judge  of  the  Chanceory  Diyisioxi  to  stOl  exerdae  Ids  old  juris-     Qldtt  £I.» 
diction  of  staying  an  action  against  a  company  at  Common  Law,  when      Sol*  9a. 
proceedings  for  winding  up  the  company  were  pending  before  him.  

See  the  note  to  subsection  (5)  of  section  24  of  the  Principal  Act,  supra. 

Instead  of  applying  to  a  Judge  of  the  Chancery  Divisionj  before 
whom  the  winding  up  proceedings  are  pending,  for  an  injrmction  to 
restrain  an  action  in  one  of  the  Common  Law  Divisions  against  the  con^- 
pany,  the  proper  course  will  now  be  to  apply  to  the  same  learned  Judge 
to  exercise  the  power  of  transferriMf  the  Common  Law  action  to  himself^ 
conferred  by  the  new  Rule. 

In  the  case  of  Field  v.  Fields*  in  which  a  decree  had  been  made  for 
the  administration  of  the  assets  of  an  intestate,  MaHns,  Y.  C,  ordered  the 
transfer  to  himself  under  the  present  Rule  of  an  action  brought  against 
the  administratrix  of  the  intestate  in  the  Exchequer  Division.  Tho 
motion  was  made  by  the  plaintiff  in  the  action  in  the  Exchequer,  ez parte. 

Rule  3. 
Any  action  transferred  to  the  Chancery  Division  op 
the   Probate  Division  shall,  by  the  order  directing  the 
transfer,  be  directed  to  be  assigned  to  one  of  the  Judges 
of  such  Division  to  be  named  in  the  order. 

This  Rule  is  in  accordance  with  the  previous  practice  of  the  Court  of 
Chancer}',  and  also  with  the  provisions  of  s.  42  of  ihe  Principal  Act, 
supra ^  that  **  all  business  arising  in  the  Chancery  Division  shaU  be  trans- 
acted and  disposed  of  in  the  first  instance  by  one  Judge  only." 

An  action,  also,  in  tho  Chancery  Division  must  be  marked  with  the  name 
of  the  Judge  to  whom  it  is  assigned. 

See  Order  V.,  Rule  4a,  supra. 

Rule  4. 
Actions  in  any  Division  or  Divisions  may  be  consoli- 
dated by  order  of  the  Court  or  a  Judge  in  the  manner 
heretofore  in  use  in  the  Superior  Courts  of  Common  Law. 

When  several  actions  are  brought  by  the  same  plaintiff  against  several 
defendants,  and  the  questions  in  dispute  and  the  evidence  to  be  adduced  are 
the  same  in  all,  the  plaintiff  wiU  be  put  to  his  election  as  to  which  action 
he  will  proceed  with,  and  proceedings  in  the  tost  will  be  stayed  on  the 
defendants  in  the  other  actions  submitting  to  be  bound  by  tho  verdict  in 
the  one  to  be  tried.  ITio  practice  of  thus  **  consolidating  *'  actions  is  said  to 
have  been  originally  introduced  by  Lord  Mansfield,  O.J.,in  actions  against 
underwriters,  t 

The  plaintiff  will  not  be  prevented  by  an  adverse  verdict  in  the  case 
that  is  tried  from  proceeding  with  any  of  the  other  actions,^  even  although 
the  costs  in  the  first  are  unpaid.^  Where  tho  same  solicitor  is  retained 
by  all  the  defendants,  they  are  jointly  liable  to  oontribntd  to  the  pay- 
ment of  the  plaintiff's  costs.  || 

•  W.N.,  1877,  p.98. 

t  Tidd  614,  9th  edn.  %  MeGregw  y.  SorafiM,  3  M.  &;  W.»  320 

^  Doyle  V.  DouglaSy  4  B.  &  Ad.,  544. 

11  Anderson  v.  Boynton^  13  Q.B.,  808. 
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r..^  .i....,     fi^^*^  ^y  ^^  ^^®  ''^^  ^  excsBciMd  «<  tlumUrt  br  uij  Judge  of  the 
Btl*  f .       Hi^  Court,  who  maj  happ^  to  be  nttiog  there,  althoi^^  ho  is  not  a 

-~  Jud^  of  the  Divinon  to  which  the  action  ia  a«igncd.* 

Tho  application  ought  to  be  mado  upon  notice.  Per  Jesael,  M.  B., 
Sumphreya  v.  JEdwardg.f 

The  Judge  is  to  decide  under  this  Rule  whether  the  transfer  ought  to 
bo  directed,  but  there  is  no  actual  transfer  '*  without  the  consent  of  the 
President  of  the  Division  to  which  the  action  is  proposed  to  be  trans- 
fsrrcd."  The  consent  is  forma],  if  the  Judge  hearing  the  summonathinkB 
it  a  fit  cause  to  be  transferred^ 

The  Court  of  Appeal,  'overruling  the  decision  of  the  Exchequer  Divi- 
sion, ordered  that  an  action,  commenced  in  that  Division,  to  rescind  a 
oontract  for  the  sale  of  land  and  recover  the  deposit  money,  in  which  tho 
defendant  had  set  up  a  cotmterclaim  for  specific  performance  of  the  con- 
tract, should  be  transferred  to  the  Chancery  Division,  as  being  the  only 
Division  which  could  give  a  complete  remedy.} 

A  case  in  tho  new  trial  paper  from  the  Court  of  Common  Fleas,  at 
Lancaster,  assigned  to  the  Common  Pleas  Division,  was  transferred  by 
that  Division  to  the  Exchequer  Di"vision,  as  the  rule  nisi  for  a  new  trial 
had  been  obtained  in  the  old  Court  of  Exchequer.  || 

Itule  2a. 
"When  an  order  has  been  made  by  any  Judge  of  the 
Chancery  Division  for  the  winding  up  of  any  company 
under  the  Companies  Acts,  1862  and  1869,  or  for  the 
administration  of  the  assets  of  any  testator  or  intestate,  the 
Judge  in  whose  Court  such  winding  up  or  administration 
shall  be  pending  shall  have  power,  without  any  further 
oon8ent,i[  to  order  the  transfer  to  such  Judge  of  any  action** 
pending  in  any  other  Dirision,  brought  or  continued  by 
or  against  such  company,  or  by  or  against  the  executors  or 
administrators  of  the  testator  or  intestate  whose  assets  are 
being  so  administered,  as  the  case  may  be. 

This  new  Rule  was  added  by  Rule  18  of  the  Rules  of  the  Superior 
■Court,  June,  1876.  It  is  intended  ^^amongst  other  things)  to  put  an  end 
to  the  rather  unseemly  controversy  which  arose  between  the  Judges  of 
the  Chancer}*  and  Common  Law  Divisions  of  the  High  Court,  as  to  the 

♦  Uillman  v.  Mai/hcic,  1  Ex.  D.,  132;  45  L.  J.  (Ex).,  334;  34  L.  T., 
256  ;  24  W.  R.,  435.     See  the  note  to  Rule  1  of  this  Order,  supra, 

t  45  L.  J.  (Cli).,  112. 

J  Hnmphrttfs  v.  Edwardsy  45  L.  J.  (Ch^»  112.    Per  Jessel,  Hf.  U. 

4   HoUowayy,  York,  2  Ex.  D.,  333;  25  W.  R.,  403. 

ii  Anon.y  1  Charleys  Cases  (Court),  156. 

f  It  is  "  much  more  convenient "  that  the  motion  should  be  made  ex  parte, 
than  on  notice.    Fieldy.Fieldy  W.  N.,  1877,  p.  98. 

♦♦  "Action*  does  not  include  a  winding  up  petition.  Per  Jcssel,  M.H.,  in 
In  re  The KationalFUnds  Assurance  Co.  Limitedj  W.  R.,  Nov.  11, 1876. 
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power  of  a  Jndge  of  the  Chancery  DiTifdon  to  still  exerdBe  Ids  old  jnris-     QMtar  £I.» 
diction  of  staying  an  action  against  a  company  at  Common  Law,  when      Sol*  9a. 

proceedings  for  winding  up  the  company  were  pending  before  him.  

See  the  note  to  subsection  (5)  of  section  24  of  the  Pnndpal  Act,  supra. 
Instead  of  applying  to  a  Judge  of  the  Chancery  Division,  before 
whom  the  windmg  up  proceedings  are  pending,  for  an  injunction  to 
restrain  an  action  in  one  of  the  Common  Ijeiw  Divisions  against  the  com- 
pany, the  proper  course  will  now  be  to  apply  to  the  same  learned  Judge 
to  exercise  the  power  of  trans/erring  the  Common  Law  action  to  himself^ 
confierred  by  the  new  Rule. 

In  the  case  of  Field  v.  Field y*  in  which  a  decree  had  been  made  for 
the  administration  of  the  assets  of  an  intestate,  MaHns,  Y.  C,  ordered  the 
transfiT  to  himself  under  the  present  Rule  of  an  action  brought  against 
the  administratrix  of  the  intestate  in  the  Exchequer  Division.  Tho 
motion  was  made  by  the  plaintiff  in  the  action  in  the  Exchequer,  exports. 

Rule  3. 
Any  action  transferred  to  the  Chancery  Division  op 
tho   Probate  Division  shall,  by  the  order  directing  the 
transfer,  be  directed  to  be  assigned  to  one  of  the  Judges 
of  such  Division  to  be  named  in  the  order. 

This  Rule  is  in  accordance  with  the  previous  practice  of  the  Court  of 
Chancer}',  and  also  with  the  provisions  of  s.  42  of  the  Principal  Act, 
suprtt,  that  **  all  business  arising  in  the  Chancery  Division  shaU  be  trans- 
acted and  disposed  of  in  the  first  instance  by  one  Judge  only." 

An  action,  also,  in  tho  Chancery  Division  must  be  marked  with  the  tmme 
of  tho  Judge  to  whom  it  is  assigned. 

See  Order  V.,  Rule  4a,  supra. 

Rule  4. 
ActioDs  in  any  Division  or  Divisions  may  be  consoli- 
dated by  order  of  the  Court  or  a  Judge  in  the  manner 
heretofore  in  use  in  the  Superior  Courts  of  Common  Law. 

When  several  actions  are  brought  by  the  same  plaintiff  against  several 
defendants,  and  the  questions  in  dispute  and  the  evidence  to  be  adduced  are 
the  sanie  in  all,  the  plaintiff  will  be  put  to  his  election  as  to  which  action 
he  will  proceed  with,  and  proceedings  in  the  test  will  be  stayed  on  tho 
defendants  in  the  other  actions  submitting  to  be  boimd  by  tho  verdict  in 
the  one  to  bo  tried.  The  practice  of  thus  **  consolidating  "  aetions  is  said  to 
have  been  originally  introduced  by  Lord  Mansfield,  C.J.,in  actions  against 
underwriters,  t 

The  plaintiff  will  not  be  prevented  by  an  adverse  verdict  in  the  case 
that  is  tried  from  proceeding  with  any  of  the  other  actions,^  eren  although 
the  costs  in  the  £u:^t  are  impaid.^  Where  the  same  solicitor  is  retained 
by  all  tho  defendants,  they  are  jointly  liable  to  oontribvte  to  tho  pay- 
ment of  the  plaintiff^s  costs.  || 

•  W.N.,1877,  p.98. 

t  Tidd  614,  9th  edn.  J  McGregor  y.  EorafM,  3  M.  &;  W.»  320 

^  DoyU  V.  Douglas,  4  B.  &  Ad.,  644. 

11  Anderson  v.  Boynion,  13  Q.B.,  808. 
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Ord«r  LI.,         A  practice  Bomewhat  siinilar  to  that  of  the  Common  Law  Courts  was 
Bills  4.       Banctioned  by  the  Court  of  Chancery.    Where  two  suits  for  the  mnim 

offset  were  instituted  in  different  branches  of  that  Court,  an  application  was 

generally  entertained  to  stay  proceedings  in  one.  If  it  was  desirable  to 
amalgamate  Uie  two  suits,  tiio  Court  would  do  so  on  conditions.*  A  do* 
fendiuit  in  Equity  may  plead  that  there  is  another  suit  depending  in  that 
or  in  another  Court  of  Equity  for  the  same  matter.f 

The  application  should  be  made  by  summons  before  a  Master,  entitled 
in  all  the  actions,  issued  at  any  time  after  service  of  the  writs.} 

An  application  to  consolidate  two  actions  by  the  same  plaintm  against 
the  same  defendant — one  for  malicious  prosecution,  and  theoth^r  for  salary, 
as  a  manager,  was  dismissed  by  Quain,  J.,  at  chambers,  with  costs. { 

Where  a  motion  was  made  by  the  plaintiffs  in  seventy-eight  actions 
against  the  same  defendants  (in  seventy-six  of  which  summonses  to  dis- 
miss the  actions  for  want  of  prosecution  were  pending),  to  consolidate  the 
actions,  or  allow  further  time  to  take  the  next  step  in  all  but  two  of 
the  actions,  till  those  two  should  have  been  tried,  Malins,  Y.  C,  while 
holding  that  he  could  only  consolidate  actions  at  the  instance  of  defendants 
under  the  present  Rule,  acceded  to  the  alternative  motion  to  idlow  the 
plaintiffs  further  time.|| 

Three  actions,  arising  out  of  the  same  building  contract,  were  brought 
simultaneously  in  the  Common  Pleas,  Exchequer,  and  Chancery  Divisions 
respectively,  of  the  High  Court — Smith  v.  Whicheord  in  the  Common  Pleas, 
by  sub-contractors  agamst  the  architect ;  Evans  v.  Bebenham^  in  the  Ex- 
chequer, by  sub-contractors  against  the  person  for  whom  the  work  was 
executed;  and  Debenham  v.  Zacey  in  the  Chancery  Division,  by  the 
person  fbr  whom  the  work  was  executed,  against  the  contractor,  the  sub- 
contractors, and  other  persons,  who  claimed  part  of  the  balance  in  his  hands, 
in  order  to  ascertain  who  were  the  parties  entitled  to  this  balance.  Evans  v. 
Debenham  was  transferred  by  Pollock,  B.,  to  the  Chancery  Division.  On 
motion,  in  the  Chancery  Division,  by  the  person  for  whom  the  work  was 
executed  and  the  architect,  that  the  three  actions  might  be  consolidated, 
and  ordered  to  come  on  for  trial  together,  Hall,  V.  C,  ordered  that  the 
three  actions  should  come  on  for  trial  together,  the  evidence  in  each  to  be 
evidence  in  all.f 

ORDER  LIE. 

INTERLOCUTORY    ORDERS  AS  TO  MANDAMUS**  INJUNCTIONS, 
OR  INTERIM   PRESERVATION  OF  PROPERTY,  &C. 

Ruk    1. 
When  by  any  contract  a  prima  facie  case  of  liability  is 
established,  and  there  is  alleged  as  matter  of  defence  a  right 

♦  See  Morgan  and  Chute's  Chancery  Acts  and  Orders,  p.  393. 

t  Mitford  on  Pleading,  246. 

X  Coe's  Practice  of  the  Judges'  Chambers,  126. 

}    1  Charley's  Cases  (Chambers),  127. 

II    Amos  V.  Chadwick,  4  Ch.  D.,  869.  %  24  "W.  R.,  900. 

♦♦  **  Mandamus  Injimctions."  The  present  Order  does  not  deal  with 
*<  mandamus,"  except  in  the  reference  (Rule  4)  to  s.  26,  subs.  (8)  of  the 
Principal  Act.  '*  Mandamus  injunctions  may  be  a  misprint  for  '*  man- 
datory injunctions." 
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to  be  relieved  wholly  or  partially  from  such  liability,  the    ^^^^^ 

Court  or  a  Judge  may  make  an  order  for  the  presenration L 

or  interim  custody  of  the  subject-matter  of  the  litigation^ 
or  may  order  that  the  amount  in  dispute  be  brought  into 
Court  or  otherwise  secured. 

This  Rule  is  a  re-enactment  of  Rule  43  of  the  Principal  Act. 

The  Rule  must  be  read  in  connection  with  Rule  6  of  this  Order,  infra. 

Rule  3  seems  to  include  any  case  which  could  faU  under  this  Rule.* 
The  word  **  litigation  **  implies  the  existence  of  an  action,  but  Rule  6  con- 
templates a  case  arising  under  this  Rule,  in  which  there  will  be  no  pleadings. 

The  existing  law  as  to  the  subject-matter  of  this  Rule  will  be  found 
stated  under  Rule  3. 

The  Masters  of  the  Q.  B.,  C.  P.,  and  Ex.  Divisions,  and  the  DUtriet  Begi§» 
trars,  are  expressly  f  excluded  fix>m  exercising  the  jurisdiction  conferred 
upon  a  Judge  by  this  Order,  and  by  s.  25,  subs.  (8)  of  the  Principal  Act. 

*'  May  order  that  the  amoimt  in  dispute  be  brought  into  Court."  Such 
an  order  was  made  in  the  case  of  Hutchinson  v.  It'ortmont^X  for  payment 
by  the  defendant  into  Court  of  the  balance  of  the  proceeds  of  bills  placed 
by  the  plaintiff  in  the  defendant's  hands  for  the  purpose  of  being  dis- 
counted ;  and  Jessel,  M.R.,  considering  the  defendant  to  be  a  person 
acting  in  a  fiduciary  capacity  within  the  meaning  of  s.  4  of  the  Debtors' 
Act,  1869,  made  an  order  for  the  attachment  of  the  defendant  for  con- 
tempt in  not  x>&ying  the  money  into  Court,  as  ordered. 

Eule  2 

It  shall  be  lawful  for  the  Court  or  a  Judge,  on  the  ap- 
plication of  any  party  to  any  action,  to  make  any  order  for 
the  Bale,  by  any  person  or  persons  named  in  such  order, 
and  in  such  manner,  and  on  such  terms  as  to  the  Court  or 
Judge  may  seem  desirable,  of  any  goods,  wares,  or 
merchandise  which  may  be  of  a  perishable  nature  or  likely 
to  injure  from  keeping,  or  which  for  any  other  just  and 
sufficient  reason  it  may  be  desirable  to  have  sold  at  onoe.§ 

*  For  other  instances  of  seemingly  tautological  enactments  in  this 
Schedule,  see  Order  XXVII.,  Rules  1  and  6,  Order  XXXI.,  Rules  11, 12, 
and  14,  Order  XXXIV.,  Rules  I  and  2,  supra. 

t  Order  LIV.,  Rule  2 ;  Order  XXXV.,  Rule  4. 

t  W.  N.,  1877,  p.  29;  12  N.  C,  62. 

f  An  illustration  of  the  application  of  the  principle  of  this  Rule  occurred 
(on  the  31st  August,  1876),  in  the  case  of  Or^fits  v.  MiUer.  Mr.  Baion 
J^ramwoU  made  an  order  for  the  sale  of  gmwxng  crops,  the  sheriff  (it  was  an 
interpletider  case)  paying  the  proceeds  of  the  sale  into  Court,  and  the 
claimant  proceeding  to  trial.  The  growing  crops  would  otherwise,  it  is 
believed,  have  perished.    (See  s.  13  of  the  C.  L.  Pro.  Act,  1860.) 
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Ordtr  JJlff        This  Rale  is  a  re-enactment  of  Bule  44  of  the  Principal  Act. 
XoleS.    '       This  Rtde  must  be  read  in  connedionidth  Rule  4  of  this  Older,  iii/hi. 

'  tfo  onder  Hauler  the  proseot  Bole  is  necMsary  Air  the  stle  of  a  han» 

received  by  the  plaintiff  in  part  payment  by  the  defendant  for  anotSier 
horse,  in  an  action  for  breach  of  muranty  of  the  fonner  horse.  Per 
Quain,  J.,  at  chambers.^  *'  You  can  sell  it,"  said  his  lordship,  **  if  yoa 
choose  to  do  so,  without  any  order.'' 

JRuleS. 

It  shall  be  lawful  for  the  Court  or  a  Judge,  upon  tix» 
applicatioa  of  aay  party  to  an  action,  and  upon  nidi  temis 
as  may  seem  just,  to  make  any  order  for  the  nzTssnoKf 
P&E8BRVATION,  OR  INSPECTION  of  any  property,  being  the 
subject  of  such  acticm,  and  for  all  or  any  of  the  purpoaea 
aforesaid  to  authorise  any  person  or  persons  to  enter  upon 
or  into  any  land  or  building  in  the  possession  of  any  party 
to  such  action,  and  for  all  or  any  of  the  purposes  aforesaid 
to  authorise  any  samples  to  be  taken,  or  any  observation  to 
be  made  or  experiment  to  be  tried,  which  may  seem  neces- 
sary or  expedient  for  the  purpose  of  obtaining  full  infer* 
mation  or  evidence. 

.See  the  note  to  Rule  1  of  this  Order.  The  present  Rule  is  a  re-enactment 
of  the  first  portion  of  Rule  45  of  the  Principal  Act.  The  second  portion 
of.  that  Rule  wiU  be  fbimd  under  Order  XXXYII.,  Rule  4,  tupra. 

This  Rule  is  very  wide  and  beneficial  in  its  scope.  It  must  bo  read  in 
connection  with  Rule  4  of  the  Order,  infra. 

**  Detention." — This  is  more  fully  expressed  in  Rule  1  of  this  Order — 
*'the  Court  or  a  Judge  may  make  an  onler  for  the  interim  custody  of  the 
sul>ject-matter  of  the  litigation,  or  may  order  that  the  amount  in  dilute 
be  Drought  into  Court  or  otherwise  secured."  The  ** interim  custody" 
wpuld  point  to  the  nomination  of  a  Receiver  pendetite  lite,  to  secure  the 
pxoperty  for  the  benefit  of  the  person  who  shall  ultimately  appear  to  be 
ent&ed  to  it,  without  aiSecting  the  right  to  it.f  The  Court  of  Chancecy 
extended  the  principle  of  providing  for  the  safety  of  property  pending* 
litigation  by  the  appointment  of  a  Receiver  to  cases  where  the  litigation 
was  in  anotiier  Court ;  f  .^.,  in  the  Probate  Court,^  the  Divorce  Court,^  or  a 
fo^gn  Court.||  The  Probate  Court  (see  the  Probate  Act,  1857,  s.  7l)» 
and  the  Divorce  Court  will  in  future,  it  is  apprehended,  appoint  ib» 
Receiver  in  these  cases  themselTes. 

*  1  Charley's  Cases  (Chambers],  127. 

t  See  Skip  v.  Harwood^  3  Atk.,  564,  per  Lord  Hardwicke,  C 

%  See  Kerr  on  Receivers,  20-26.      Mitford  on  Pleading,  135, 136. 

Slfdney  v.  Sydney ,  W.  N.  1867,  p.  248. 

Th$  Tramatktntie  Copftpany  t.  J^Setroni^  Johns.,  604. 
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Ono  of  the  most  ordinary  methods  by  which  the  Conrt  of  Chancery    (M0t  Vtl*t 
onfc^ced  the  j  arisdiction  of  retasning  property  pendente  lite  was  by  ordering       Rule  S. 

it  to  bo  brought  into  Court.    The  payment  of  money  or  the  Ixansfer  of 

stock  into  Court  was  most  usually  ordered,  on  interlocutory  application, 
in  the  case  of  persons  filling  a  fiduciary  position  having  money  in  their 
hands  or  stock  under  their  control  to  whibh  the  plaintiff  coold  make  out 
Si  primd  facie  title.*     (See  Rule  1.) 

The  Court  of  Chancery  would  also,  wherever  it  might  be  necessary  for 
their  protection,  order  specific  chaitiols  to  be  deposited  in  the  Baxik  of 
England,  which  has  the.  general  custody  of  the  property  of  suitors,  f 

"  Preservation." — An  interlocutory  injunction  was  a  mode  by  which  the 
Court  preserved  the  property  in  dispute  pendefite  lite,  with  the  Least  injury 
to  all  parties.  The  object  of  thia  injunction  was  to  maintain  the  subject- 
matter  of  the  suit  in  statu  quo  until  a  decision  oould  be  had  on  the  legal 
right  to  it  of  the  party  tning.t  The  plaintiff  must  have  shown  at  least  a 
strong  primd  facie  case  in  support  of  the  title  which  he  asserted.  §  (See 
Rule  1  of  this  Order,  mpra.)  The  Court  would  not,  except  under  very 
special  circumstances,  have  granted  upon  an  interlocutory  application 
before  decree,  a  mandatory  injunction,  virtually  directing  the  deiendant  to 
perform  the  act,  so  as  to  keep  things,  until  the  hearing,  in  the  state  in 
which  they  wore  ante  litem  motum.^  Under  the  present  Rule  and  sub* 
section  (8)  of  s.  25  of  the  Principal  Act,  supra,  mandatory  ii\junctions  will, 
no  doubt,  be  more  frequently  applied  for  and  obtained. 

"  Inspection." — At  Common  Law  a  rule  could  have  been  obtained, 
directing  a  view  to  bo  had  by  a  jur}',  whether  conmion  or  special,  of  the 
messuages,  lands,  and  place  in  question,1I  in  actions  of  a  local  nature,  such 
as  trespass  qu.  cl.fr.,  and  nuisances.**  No  motion  was  nocsssary ;  tho  xule 
being  drawn  up  by  the  officer  of  the  Court,  on  an  affidavit,  stating  the 
place,  and  tho  distance,  and  on  the  deposit  of  an  amount  sufficient  ta 
cover  the  expenses  of  tho  view.ff 

Either  party  to  an  action  at  Common  Law  might  also  have  applied  to  a 
Court  or  a  Judge  for  a  rule  or  an  order  for  tho  inspection  by  the  jury,  by 
himself,  or  by  his  witnesses,  of  any  real  or  personal  property  the  inspection 
of  which  might  be  material.  J  J  The  proceeding^  were  the  same  as  on  a 
view.  The  removal  of  obstructions  to  inspection  might  have  been  orderoc^ 
as  incident  to  it.§§ 

The  Court  of  Chancery  also  issued  orders  for  tho  inspection  of  real 
property.  !|  II 

Under  tho  42nd  sect,  of  the  15  and  16  Vict.,  c.  83,  an  order  for  the 
inspection  of  the  defendant's  machinery  might  have  been  made  in  an  action 
for  infringing  a  patent.    The  Court  of  Exchequer  in  The  FaietU  Type 

*  JJanln/  w.Lanby,  6  Jur.,  N.  S.,  54.  WhUmwre  v.  Turquand,  1  J.  &  H., 
296. 

t  Daniel's  Chancery  Practice,  pp.  1627, 1628, 1682. 

X  Lawrence  v.  Austin,  11  Jur.,  N.S.,  676,  577. 

§  Daniel's  Chancery  Practice,  p.  1487. 

II  See  as  to  mandatory  injunctioDS,  Kerr  on  Injunctions,  280«282>  320- 
821,  533-035. 

IT  Common  Law  Procedure  Act,  1852,  s.  114. 

*•  Stones  y.Menhem,  2  Ex.  382*  per  Paxkc,  B. 

ft  Reg.  Gen.  Hil.  T.,  1853,  Rules  48  and  49. 

XX  Common  Law  Prooedure  Act*  1854»  s.  56.  > 

}}  Bennett  V.  OrifiUs,  3  E.  and  E.,467. 
£dnor  v.  Barwell,  1  De  G.  F.  and  J.,  629. 
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Order  ULt    Founding  Co.  v.  Lloyd,*  lefuaed  mn  order  for  the  iiuipection  and  deliTery,  for 
'Bale  S.       the  purpose  of  analysiB,  of  a  portion  of  the  type  used  by  the  defenaant. 

'  The  order  was  subsequently  made  by  the  Court  of  Chancery  .f    Such  a 

conflict  of  decision  cannot  arise  in  the  Supreme  Court. 

In  an  action  of  trespass  against  an  adjoining  colliery  owner  an  order 
was  made  under  this  Rule  by  lindley,  J.,  at  chambers,  for  inspection  of 
that  part  of  the  defendant's  mine  which  lay  imder  or  near  the  mine  of 
the  plaintiff,  and  to  measure  the  coal  taken  away  under  the  plaintiff's 
land.  An  order  of  this  kind  will  be  granted  almost  as  a  matter  of  course. 
An  order  to  inspect  the  whole  of  the  defendant's  mines,  to  remove 
barriers,  and  take  samples,  was,  however,  refused  by  the  same  learned 

Judge-t 

In  Velati  and  Company  v.  Braham  and  Company ^^  the  Common  Pleas 
Division  made  an  order,  under  the  present  Rule,  for  the  deposit  by  ^e 
defendants  in  the  Master's  Office  of  some  joweUery  alleged  to  have  been 
left  with  the  defendants  by  the  plaintiffs'  agent  as  security  for  a  loan  by 
the  defendants  to  the  plaintiffs,  but  which  the  defendants  alleged  to  have 
been  left  with  them  as  security  for  a  loan  to  the  individual  whom  the 
plaintiffs  asserted  to  be  their  agent. 

Rule  4. 
An  application  for  an  order  under  section  25,  sub- 
section (8),  of  the  Act,  or  under  Rules  2  or  3  of  this 
Order,  may  be  made  to  the  Court  or  a  Judge  by  any 
party.  If  the  application  be  by  the  plaintiff  for  an 
order  under  the  said  subsection  (8),  it  may  be  made 
either  ex  parte  or  with  notice,  and  if  for  an  order  imder 
the  said  Rules  2  or  3  of  this  Order,  it  may  be  made  after 
notice  to  the  defendant  at  any  time  after  ihe  issue  of  the 
writ  of  summons,  and  if  it  be  by  any  other  party,  then  on 
notice  to  the  plaintiff,  and  at  any  time  after  appearance 
by  the  party  making  the  application. 

By  subsection  (8)  of  section  25  of  the  Principal  Act,  supra  (which  is 
'*  th$ "  Act),  a  mandamus  or  an  injunction  may  be  granted,  or  a  re- 
ceiver appointed,  by  an  interlocutory  Order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  bo  just  or  convenient  that  such 
an  Order  should  be  made."|| 

Bee  Feau  v.  Fletcher ,%  H.  v.  JT.,**  Sargent  v.  Read^-ff  and  Taylor  v. 

♦  6  H.  and  N.,  192. 

t  Patent  Type  Founding  Co,  v.  Walter,  Johns..  727. 
J  Cooper  V.  The  Inee  Hall  Company,  2  Charley's  Cases  (Chambers"),  67. 
J  46  L.  J.  (C.  P.),  416. 

II  See  In  Re   The  Parte  Shating  Rink  Company,  Limited  (No.  2),  25 
W.  R.,  767. 
IT  1  Ch.  D.,  273;  46  L.  J.  (Ch.),  266  ;  1  Charley's  Cases  (Court),  86. 
••  2  Charley's  Cases  (Court),  80.  ft  lb.,  81. 
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Eckersley*  and  the  Chamber  Cases,  cited  under  suhsection  (8)  of  section    Order  LII., 
25  of  the  Principal  Act,  mpra,  Bnlo  4. 

On  an  ex  parte  application,  Hannen,  J.,  the  President  of  the  Probate 

Division,  p^ranted  an  injunction  on  motion  ex  parte,  to  restrain  a  bank 
from  handing  over  to  the  defendant  cash  and  bonds  payable  to  bearer 
which  had  been  deposited  with  the  bank  }>ending  an  action  for  the  revo- 
cation on  the  ground  of  fraud  of  the  probate  of  fiie  will  imder  which  the 
defendant  claimed  them  as  legal  personal  representative  of  the  testator. 
The  plaintiff  had  drawn  up  a  notice  of  motion  for  the  appointment  of  an 
adminiatraioT  pendente  lite^  but  it  was  stated  that  before  the  plaintiff  could 
effect  personal  service  of  the  notice  of  motion,  the  bank  would  have  handed 
over  the  property  to  the  defendant.f 

The  Probate  Division,  in  Nicholas  v.  Brae'aehie^X  ^^^  ^^  consent  of 
all  parties,  made  an  order  pendente  lite,  to  restrain  any  person  from 
dealing  with  shares  in  a  ship  which  formed  the  principal  part  of  the 
property  of  a  testator,  who  had  left  the  plaintiff  a  legacy ;  but  to  whom 
the  defendant  had  taken  out  administration,  on  the  supposition  that  he 
died  intestate. 

Sir  Robert  Phillimore  granted  an  injunction  ex  parte  to  restrain  the 
defendant  from  dealing,  and  the  Registrar  from  registering  any  dealing,  in 
shares  of  a  ship,  the  subject  of  a  co-ownership  SLction,  pendente  lite.^ 

Jcssel,  M.R.,  refused  an  application  on  affidavit  and  ex  parte j  for  an 
order  to  restrain  the  defendant — a  married  woman — from  dealing  with 
her  separate  estate,  and  for  the  appointment  of  a  receiver  pendente  lite. 
The  plaintiffs  were  the  holders  of  a  promissory  note  made  by  the  defen- 
dant, and  sought  payment  of  the  amount  of  the  note  out  of  her  separate 
estate,  which  she  had  power  to  alienate.|| 

The  plaintiff  should  indorse  his  writ  with  a  claim  for  an  injunction,  or  a 
receiver,  when  the  obtaining  of  either  is  a  substantial  object  of  his  action.H 

When  it  is  necessary  to  serve  a  writ  out  of  the  jurisdiction,  the  order 
made  under  Order  II.,  Rule  4,  will  provide  for  the  issuing  oj  an  injimc- 
tion,  if  it  should  be  applied  for  ex  parte.  The  affidavit  in  support  of  the 
application  for  leave  must  go  to  the  merits  sufficiently  to  entitle  the 
plaintiff  to  the  injunction.** 

The  Court  of  Appeal  on  notice  of  motion  and  affidavit,  appointed  the 
appellant,  who  was  plaintiff  in  an  action  for  specific  performance  of  an 
agpreement  to  accept  a  lease  of  a  farm,  receiver  and  manager  of  the  farm 
without  security,  although  no  previous  application  had  been  made  by  him 
for  that  purpose  to  the  Court  below.  The  affidavit  stated  that  "  the  farm 
was  in  very  bad  condition  and  daily  getting  worse."  ff 

**  After  notice  to  the  defendant."  In  a  case  of  emergency,  an  imme- 
diate order  for  inspection,  and  for  permission  to  take  samples  under 
Rule  3  will  be  granted  ex  parte.  Per  Malins,  V.C.,  in  Hennessey  v. 
Bohmann,  Osborne  and  Compani/,%1  which  was  an  action  for  an  injunction 
to  restrain  the  defendants  from  seUing  brandy  falsely  labelled  to  represent 
the  plaintiffs'  brandy.  In  that  case  it  was  urged  by  the  plaintiffs  on  a . 
motion,  ex  parte ^  that,  if  notice  were  given  of  the  application,  its  object 
might  be  defeated,  as  the  defendants  might  remove  the  bottles  and  cases 

*  2  Charley's  Cases  (Court),  84. 

t  Meluish  V.  Milton,  24  W.  R.,  679.  J  1  P.  I>.»  72. 

§   The  '"Eorloek"  36  L.  T.,  622. 

II   The  National  Provincial  Bank  v.  Thomas,  UN.  C,  164. 

IT  Colebome  v.  Colehome,  1  Ch.  D.,  690.  ^^Toung  y.Brassey,  1  Ch.  D.,  277. 

if  Hyde  v.  Warden,  1  Ex.  D.,  309.      tX  36  L.J.,  61 ;  W.  N.,  1877,  p.  14. 
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(M«r  UI.'f  which  the  plaintil&'wialud  to  inspect,  toad  from  which  they  eooght  to  tasib 
B«le  4.       the  samples. 

**  At  any  time  after  appeacaoce  hy  the  party  inaking  the  i^plicatiea.*' 

Jsi  an  action  Hor  ohatraction  of  light  and  air,  at  was  held  hy  Archihald,J., 
at  dunnbers,  that,  prior  to  inspection  of  the  plaintiiTa  premises  under 
^118  Bole,  the  defendant  must  deliTer  his  statement  of  -defence,  in  oirdflr 
that  it  may  be  seen  whether  the  defence  is  that  there  is  no  obstruction,  or 
Uiat  the  plaintiff  has  no  anoient  ligl^.* 

Bute  5. 
An  application  for  an  order  under  IjLule  1  may  be  made 
by  the  plaintiff  at  any  time  after  his  right  thereto  ap- 
pears from  the  pleadings ;  or,  if  there  be  no  pleadings,  is 
made  to  appear  by  affidavit  or  otherwise  to  the  satisfaction 
of  the  Court  or  a  Judge. 

See  Rule  1  of  this  Order,  and  the  note  thereto,  supra^  and  Hutchinton  v. 
Hartmont,f 

Rule  6. 
Where  an  action  is  brought  to  recoyer,  or  a  defendant 
in  his  statement  of  defence  seeks  by  way  of  counterclaim 
to  recover  specific  property  other  than  land^  and  the 
party  frcmi  whom  such  recovery  is  sought  does  not  dispute 
the  title  of  the  party  seeking  to  recover  the  same,  but 
claims  to  l:etain  the  property,  by  virtue  of  a  lien  or  other- 
wise, as  security  for  any  sum  of  money,  the  Court  or  a 
Judge  may,  at  any  time  after  such  last-mentioned  claim 
appears,  from  the  pleadings,  or,  if  there  be  no  pleadings, 
by  affidavit  or  otherwise  to  the  satisfaction  of  such  Court 
or  Judge,  order  that  the  party  claiming  to  recover  the  pro- 
perty be  at  liberty  to  pay  into  Court,  to  abide  the  event 
of  the  action,  the  amount  of  money  in  respect  of  which 
the  lien  or  security  is  claimed,  2nd  such  further  sum  (if 
any)  for  interest  and  costs  as  such  Court  or  Judge  may 
direct,  and  that  upon  such  payment  into  Court  being  mad^ 
the  property  claimed  be  given  up  to  the  party  claiming  it. 

The  practice  under  this  Rule  is  new.    Under  section  26  of  the  Common 
Law  Procedure  Act,  1860,  a  sum  of  money,  to  the  value  of  the  goods  alleged 

♦  2  Charley's  Cases  (Chambers),  68. 
t  "W.  N.,  1877,  p.  29 ;  12  N.  C,  62. 
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to  have  been  detained,  might  hare  been  paid  into  Ck)mi  by  the  de&ndaat   Ordtr  '  UXn 
in  an  action  of  detinue.  Enid  6. 

OEDER  LHI.  " 

MOTIONS  AND  OTHER  APPLICATIONS. 

Mulel. 
Where  by  these  Kules  any  application  is  authorised  to 
be  made  to  the  Court  or  a  Judge  in  an  action,  su<di  appli- 
cation,  if  made  to  a  Divisional  Court  or  to  a  Judge  in 

Court,  shall  be  made  by  motion. 

By  Order  LVIII.,  Bule  18,  Bupra,  api^cationa  to  a  Judge  of  the  Court 
of  Appeal  shall  also  be  by  motion. 

**  Whenever,"  says  Mr.  Daniel,  "it  becomes  neoeBsary  to  apply  to  tlie 
Court  for  its  interference  in  a  matter  arising  in  a  cause  or  proceeding,  the 
application  is  made  by  motion  or  petition.''*  '*  There  does  not  appear," 
he  adds,  '*  to  be  any  very  distinct  lino  of  demarcation  between  the  casMi 
in  >vhich  an  application  to  the  Court  in  a  pending  cause  or  matter  should 
be  made  by  motion  and  those  in  which  it  should  be  made  by  petition ;  bat, 
as  a  general  rule,  where  any  long  or  intricate  statement  of  facts  is  re- 
quired, the  application  shouLd  be  made  by  petition,  while  in  other  caees  a 
motion  vrill  be  sufficient." f  The  present  Kule  does  not  say  that  hence- 
forth applications  shall  in  no  case  bo  made  by  petition  in  the  Chancery 
Division,  but  only  that  applications  under  these  Rules  shaU  bo  made  by 
motion. 

In  the  Common  Law  Courts  the  present  Hule  does  not,  it  isapjirehendedy 
introduce  any  change  of  practice. 

**  In  an  action."  Soe,  as  to  this  -qualification,  the  note  to  Eule  2  of  this 
Order,  infra,  and  the  cases  there  cited. 

Rule  2. 
No  rule  or  order  to  show  cause  shall  be  granted  in  any 
action,  except  in  the  cases  in  which  an  application  for  such 
rule  or  order  is  expressly  authorised  by  these  Bules. 

This  is  a  very  important  change  in  Common  Law  practice.  The  Judi- 
cature Commission  recommendedt  that  "  when  the  Judge  at  the  trial  has 
reserved  any  question  of  law,  he  should  have  power  to  direct  the  cause  to 
be  set  down  for  argument  before  the  Court  without  a  rule  nisi.'* 

"In  the  Courts  of  Equity,  the  practice,"  says  Dr.  Stephen, §  f'has 
hitherto  been  to  proceed,  in  the  Jirst  instance,  to  a  hearing  of  the  parties 
on  both  sides,  requiring,  however,  him  by  whom  the  motion  is  made  to 
give  notice  \\  to  his  adversary  of  the  nature  and  time  of  the  intended  ap- 
plication." The  present  Kuleis  an  assimilation,  ^o  tanto,  of  the  Common 

*  Chancery  Practice,  p.  1434. 

f  Citing  Jones  y.  Roberts,  12  Sim.,  189;  and  Lord  Shipbrooke  v.  Lord 
Binehinbrooke,  13  Yes.,  394.  %  Fint  Beport,  p.  15. 

{  3  Stephen's  Comm.,  7th  edn.,  p.  628  n.  (c.) 
11  Special  ex  parte  motions  were  made  v:Uhout  notioe. 
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Ordar  IIII.|  Law  to  the  Chancery  practice.  There  were,  however,  "  orders  fiui  '*  in 
Enid  8.       Equity,  and  there  were  also  at  Common  Law  rules  obtained  upon  motion, 

which  were  absolute  in  the  Jirtt  inttanee.    The  only  general  principle  laid 

down  by  Common  Law  text  writers  on  the  subject  was,  that  "  all  rules  to 
90t  aside  proceedingt  for  irre^^ularity  or  otherwise,  were  rules  niti*** 

A  case  in  which  the  application  for  a  rule  or  order  to  show  cause  has 
been  "expressly  authorised  by  these  Rules"  will  be  found  in  Order 
XXXIX.  Order  XL.,  Rule  6,  tupra,  afforded  another  illustration,  but  it 
has  been  repealed  f  by  the  Rules  of  the  Supreme  Court,  December,  1876. 
The  principle  that  **  no  rule  or  order  to  e^ow  cause  shall  be  granted  in 
any  action  '  has  been  considerably  extended  by  those  Rules,  which  are 
based  upon  s.  1 7  of  the  Appellate  Jurisdiction  Act,  1876.  See  the  notes 
to  Order  XL.,  supra. 

<'  In  any  action.**  This  is  an  important  qualification.  A  rule  nisi  was 
granted  (without  notice)  in  an  arbitration,  where  there  was  no  action, 
calling  upon  the  party  against  whom  an  award  had  been  given  to  pay  the 
amount  awarded.    The  present  Rule  applies  only  to  actions,  t 

An  application  for  the  assignment  of  an  administration  bond  is  not  a 
proceeding  in  any  action  within  the  meaning  of  the  present  Rule.  It 
rails  under  the  old  practice.  The  proceeding  must,  therefore,  be  by  rule 
fjm,  without  notice  to  the  sureties.  ^ 

A  Judge  of  the  High  Court  of  Justice,  sitting  at  chambers,  has  no 
power  to  make,  on  the  day  on  which  a  Divisional  Court  of  Appeal  from 
Inferior  Courts  sits,  an  order  to  show  cause  before  that  Court  why  the 
judgment  given  in  an  action  in  a  County  Court  should  not  be  set  aside. 
38  &  39  Vict.  c.  60,  s.  6.     Broxcn  v.  Shaw.^ 

Rule  3. 
Except  where  by  the  practice  existing  at  the  time  of 
the  passing  of  the  said  Act  any  order  or  rule  has  hereto- 
fore been  made  ex  parte  absolute  in  the  first  instance,  and 
except  where  by  these  Eules  it  is  otherwise  provided,  and 
except  where  the  motion  is  for  a  rule  to  show  cause  only, 
no  motion  shall  be  made  without  previous  notice  to  the 
parties  affected  thereby.  But  the  Court  or  Judge,  if 
satisfied  that  the  delay  caused  by  proceeding  in  the  ordi- 
nary way  would  or  might  entail  irreparable  or  serious 
mischief,  may  make  any  order  ex  parte  upon  such  terms 

•  Roe  Archbold's  Practice,  p.  1678. 

t  See  Robinson  v.  Robinson,  24  W.  R.,  676,  decided  on  Order  XL.,  Rule  6, 
before  its  repeal. 

X  In  Re  Phillips  and  Gill,  1  Q.  B.  D.,  78 ;  45  L.  J.  (Q.  B.),  136 ; 
24  W.  R.,  168  ;  1  Charley's  Cases  (Court),  167.  See  Order  I.,  Rule  3, 
supra, 

4  In  the  goods  of  Cartwright^  34  L.  T.,  72 ;  24  W.  R.,  214. 

II  1  Ex.  D.,  425.  **The  Orders  and  Rules  of  the  Supreme  Court  of 
Judicature  JLdU  do  not  apply  to  such  a  case."    Per  Bramwell,  B.,  ib. 
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as  to  costs  or  otherwise,  and  subject  to  such  undertaking.  Order  un., 

if  any,  as  the  Court  or  Judge  may  think  just ;  and  any ! 

party  affected  by  such  order  may  move  to  set  it  aside^ 

Mr.  Daniel  says  *  that  **  it  is  impossible  to  lay  down  any  clear  rule 
defining  such  [special]  motions  as  may  be  made  €x  parte  in  Equity,  and 
distinguishing  them  from  such  as  require  notice."  He  gives,  however,  a 
list  of  motions  which  may  be  made  ex  parte  in  Appendix  I.,  Part  I.,  to 
his  **  Chancery  Practico." 

As  to  rules  absolute  in  the  first  instance,  at  Common  Law,  see  the  note 
to  Rule  2  of  this  Order,  supra.  A  **  motion  of  course  "  in  Equity  required 
no  notice,  as  no  opposition  was  allowed  to  it.f  A  list  of  these  motions  of 
course  will  be  found  in  Daniers  **  Chancery  Practice,"  Appendix  I., 
Part  II.  t 

Examples  of  rules  absolute  in  the  first  instance  are  given  by  Reg.  Qen. 
Hil.  T.,  1863,  Rule  168. 

As  to  a  ^'  rule  to  show  cause  only,"  see  Order  XXXIX.,  and  Order  XL., 
Rule  6  (repealed). 

A  notice  of  motion  for  judgment  under  Order  XXIX.,  Rule  10,  and 
this  Rule  is  to  bo  served  by  delivering  it  to  the  defendant's  solicitor  if 
the  defendant  has  appeared,  but  if  the  defendant  has  not  appeared,  by 
Jilinff  it  with  the  proper  officer ^  imder  Order  XIX.,  Rule  6.§ 

Where  notice  was  given  by  one  party  that  they  would  move  the  Court 
to  rescind  a  Judge's  order,  and  they  did  not  move  pursuant  to  notice, 
but  the  other  party  appeared  to  show  cause,  the  Court  ordered  the  former 
to  pay  to  the  latter  his  costs  of  appearing  to  show  cause.  || 

If  the  notice  of  motion,  however,  is  obviously  bad  on  the  fiice  of  it,  as 
where  the  day  fixed  for  the  motion  fsdls  on  a  day  on  which  there  cannot 
be  any  sittings,  or  when  according  to  law  the  notice  is  too  short,  the 
party  to  whom  the  notice  is  given  ought  not  to  appear.  If  he  does,,  ho 
will  not  be  allowed  his  costs  of  so  appearing.  IT 

In  cases  of  emergency  receivers  have  been  appointed  and  injunctions 
issued  on  motions  ex  parte.  In  S.  v.  Jf.,**  a  receiver  was  appointed 
ex  parte  before  service  of  the  writ,  where  the  bankruptcy  of  trustees  and 
consequent  loss  of  the  trust  estate  was  anticipated,  the  parties  applying 
agreeing  to  accept  any  notice  of  motion  to  discharge  the  order,  and  to 
inform  the  other  party  of  this  undertaking,  ff  Numerous  other  instances 
of  motions  ex  parte  for  receivers,  and  also  instances  of  motions  ex  parte 
for  injunctions  will  be  found  under  subs.  (8)  of  s.  25  of  the  Principal  Act, 
supra. 

*  Chancery  Practice,  p.  1439.  f  See  £yles  v.  TFardj  Mos.,  266. 

I  But  petitions  of  course  to  the  Rolls  are  now  substituted  for  motions  of 
course.  See  a  list  of  such  petitions,  Daniers  Chancery  Practice,  Ap- 
pendix II. 

§  Bymond  v.  Croft,  3  Ch.  D.,  612  ;  46  L.  J.  (Ch.),  612;  36  L.  T.,  29; 
24  W.  R.,  700;  Morton  v.  Miller,  3  Ch.  D.,  616;  46  L.  J.  (Ch.),  613; 
24  W.  R.,  723. 

(I  Berry  v.  The  Exchange  Trading  Company,  1  Q.  B.  D.,  77  ;  45  L.  J. 
(Q.  B.),  224;  24  W.  R.,  318. 

IT  Baubney  v.  Shuttleworth,  1  Ex.  D.,  63 ;  46  L.  J.  (Ex.),  177  ;  34  L.  T., 
367  ;  24  W.  R.,  321.     See  and  compare  JBroum  v.  Shaw,  1  Ex.  D.,  426. 

♦♦  1  Ch.  D.,  276 ;  24  W.  R.,  217 ;  2  Charley's  Cases  (Court),  80. 

ft  See  and  compare  Gardiner  v.  Sardy,  W.  N.,  1876,  p.  186. 
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Oii^ira..  Mule  4. 

— "     TTnlefis  the  Court  or  Judge  give  special  leave  to  the 

contrary,  there  most  be  at  least  two  clear  days  between 
the  service  of  a  notice  of  motion  and  the  day  named  in  the 
notice  for  hearing  the  motion. 

By  the  Heg.  Gen.  Hil.  T.,  1853,  Rule  160,  *'  rules  to  show  cause  shall 
be  no  stay  of  proceedings  unless  two  dayt*  notice  of  the  motion  thall  have 
been  served  on  the  opposite  party,  except  in  the  cases  of  rules  for  new 
trials,  or  to  enter  Terdict,  or  nonsuit,  motions  in  arrest  of  judgment,  or  for 
judgment  non  obstante  veredictOy  to  set  aside  award  or  annuity  dfted,  or  to 
enter  a  suggestion,  or  by  the  special  direction  of  tJte  Court."  The  present 
Kule  sweeps  awav  all  the  exceptions  but  the  last.  The  Bule  is  copied 
verbatim  itom  Order  XXXIII.,  Rule  2,  of  the  Consolidated  Orders  of  the 
Court  of  Chancery. 

See  Crom  v.  Samuels^*  Fox  v.  WalHsjf  and  Beykin  v.  Colemtm,X  as  to 
notices  of  motion  on  appeal  from  chambers,  under  Order  LIV.,  Hule  6. 
**  The  day  named  must  be  a  day  when  the  motion  can  be  heaid,  not  a 
day,  for  example,  in  vacation,  when  the  Court  does  not  sit." 

"  Two  clear  days  between."  A  notice  of  motion  given  on  the  20th  of 
December  for  the  22nd  December  is  bad,  and  '*  the  Court  has  no  more 
X>ower  to  amend  the  notice  of  motion  by  altering  the  day  named  than  it 
has  to  pass  an  Act  of  Parliament."  Per  Kelly,  C.B.,  in  Daubney  t. 
Shuttleworth.^ 

The  provision  of  this  Rule,  that  **  two  clear  days  notice  "  of  motion 
must  bo  given,  applies  to  notices  of  motion  for  judgment,  where  the 
defendant  has  made  default  in  pleading,  and  the  plamtiff  is  entitled  to  set 
down  the  action  on  motion  for  judgment,  imder  Order  XXIX.,  Hule  10.|{ 

Rule  5. 

If,  on  the  hearing  of  a  motion  or  other  application,  the 
Court  or  Judge  shall  be  of  opinion  that  any  person  to 
whom  notice  has  not  been  given  ought  to  have  or  to  have 
had  such  notice,  the  Court  or  Judge  may  either  dismiss 
the  motion  or  application,  or  adjourn  the  hearing  thereof^ 
in  order  that  such  notice  may  be  given  upon  such  terms, 
if  any,  as  the  Court  or  Judge  may  think  fit  to  impose. 

As  to  bringing  in  additional  parties,  see  Order  XVI.,  supra.  As  to 
notice,  see  liule  3  of  this  Order,  supra. 

•  2  C.  P.  D.,  21 ;  46  L.  J.  (C.  P.),  1 ;  36  L.  T.,  423;  26  W.  B.,  45. 

t  2  C.  P.  D.,  45  ;  35  L.  T.,  690 ;  26  W.  B.,  287. 

X  36  L.  T.,  195 ;  25  W.  B.,  294. 

$  1  Ex.  D.,  63 ;  46  L.  J.  (Ex.),  177 ;  34  L.  T.,  367 ;  24  W.  B*,  321. 

0  Russell  V.  Parsons,  34  L.  T.,  56 ;   24  W.  B.,  269. 
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Bale  6.  Ortw  ira., 

Biil«  6. 

The  hearing  of  any  motion  or  application  may  from 

time  to  time  bo  adjourned  upon  such  terms,  if  any,  as  the 
Court  or  Judge  shall  think  fit. 

In  Equity  Counsel  might,  as  it  was  termed,  "  save "  his  notice  of 
motion  till  the  next  motion  or  "  seal "  day.*  If  not  made  or  "  saved" 
before  the  Court  had  disposed  of  the  motions  on  the  day  for  which  the 
notice  was  given,  a  motion  was,  in  Equity,  considered  to  be  abandoned, -f 

Rule  7. 

The  plaintiff  shall,  without  any  special  leave,  be  at 
liberty  to  serve  any  notice  of  motion  or  other  notice,  or 
any  petition  or  sunmions  upon  any  defendant,  who,  having 
been  duly  served  with  a  writ  of  summons  to  appear  in  the 
action,  has  not  appeared  within  the  time  limited  for  that 
purpose. 

This  Rule  is  in  accordance  with  the  previous  Chancery  practice.  It  is 
copied  almost  verbatim  from  Order  III.,  Rule  8,  of  the  Consolidated  Orders 
of  the  Court  of  Chancerj'.  That  Rule  did  not,  however,  apply  where  the 
defendant  was  out  of  the  jurisdiction.    Green  t\  Fledger.X 

In  irhitaker  v.  Thurston ^^  a  summons  was  served  personally  on  a 
defendant  who  had  not  appeared.  Jessel,  M.R.,  held  that  it  was  un- 
necessary to  file  it,  also,  with  the  Clerk  of  Records  and  "Writs  under 
Order  XIX.,  Rule  6. 

Rule  8. 
The  plaintiff  may,  by  leave  of  the  Court  or  a  Judge  to 
be  obtained  ex  parte,  serve  any  notice  of  motion  upon  any 
defendant  along  with  the  writ  of  summons,-  or  at  anytime 
after  service  of  the  writ  of  summons,  and  before  tho  time 
limited  for  the  appearance  of  such  defendant. 

This  is  analogous  to  tho  previous  Chancery  practice.  For  "  writ  of 
summons  "  must,  however,  be  read  "  copy  of  the  Bill.*'  See  the  note  to 
Order  II.,  Rule  1,  supra, 

**  By  leave." — Where  a  defendant  in  Equity  had  not  appeared  to  tho  Bill, 
though  duly  served,  and  the  time  limited  for  doing  so  had  not  expired,  leave 
to  servo  the  notice  upon  him  must  first  have  been  obtained. || 

The  words  "  has  expired"  must  be  understood  to  be  added  at  the  end  of 
this  Rule,  in  order  to  make  sense. 
_____ —  ■        ^i^"i^^  1 II   ■     , 

*  De  Bauwen  Iron  Oompanjf,  17  Jur.,  127. 

t  JRe  Smithy  23  Beay.,  284.  Bat  see  Wedd^bume  v.  LleweUyny  18  W.  B., 
.939.  X  3  Hare,  165. 

$  W.  N.,  1876,  p.  232.  ()  Daniel's  Chancery  Practice,  pp.  1442-3 
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^^^-  ORDER  LTV. 

APPLICATIONS  AT   CHAMBERS. 

Bule  1. 

Every  application  at  chambers  authorised  by  these  Rules 
shall  be  made  in  a  summary  way  by  summons. 

See  08  to  the  Judges'  chambers,  ss.  39,  40,  50,  65,  and  79,  of  Hio 
Principal  Act;  s.  17,  subs.  (1)  of  this  Act;  Order  XXXV.,  Rule  4; 
Order  LXI.,  Rules  2,  4,  and  4b;  Rule  9  of  the  Rules  of  the  Supreme 
Court,  February,  1876,  &c.  See  also  Coe  on  the  Practice  of  the  Judges* 
Chambers.* 

Both  at  Common  Law  f  and  in  Chancery  X  the  mode  of  proceeding  at 
Judges*  Chambers  has  hitherto  been  by  summons. 

The  summons  should  express  in  full  the  terms  of  the  Order  sought. 
There  were,  and  are,  however,  many  instances  in  which  an  Order  will  be 
made  at  chambers,  ex  parte,  on  affidavit,  without  notice,  especiaUy  in 
cases  of  emergency.  § 

By  Order  VI.  of  the  Rules  of  the  Supreme  Court  (Costs),  a  Solicitor  is 
only  entitled  to  charge  for  attendance  on  a  summons  at  Judges*  chambers 
a  maximum  fee  of  one  guinea.  There  are,  however,  special  allowances 
according  to  circimistances.  Whore,  from  the  length  of  the  attendance, 
or  from  the  difficulty  of  the  case,  the  Judge  thinks  the  sum  of  one 
guinea  an  insufficient  remuneration  for  the  services  performed,  or  where 
the  preparation  of  the  case,  or  matter,  to  lay  it  before  the  Judge  or 
Master  at  chambers,  has  required  skill  and  labour  for  which  no  fee  has 
been  allowed,  the  Judge  or  Master  may,  in  his  discretion,  allow  a 
maximum  fee  of  two  guineas,  or  where  the  higher  scale  is  applicable,  of 
three  guineas,  or  in  proceedings  to  wind  up  a  Company,  of  jfive  guineas, 
"Where,  again,  the  preparation  of  the  case,  or  matter,  to  lay  it  before  the 
Judge  at  chambers,  has  required  and  received  from  the  solicitor  such 
extraordinary  skill  and  labour,  as  materially  to  conduce  to  the  satisfactory 
and  speedy  ^posal  of  the  business,  and  therefore  appears  to  the  Judge  to 
deserve  a  still  higher  remuneration,  the  Judge  may  allow  the  solicitor  by 
a  memorandum  in  writing  expressly  made  for  that  purpose,  and  signed  by 
the  Judge,  specifying  distinctly  the  grounds  of  such  allowance,  a  maximum 
fee  of  ten  guineas,  instead  of  the  above  fees  of  two  guineas,  three 
guineas,  or  five  guineas,  respectively. || 

The  Judge  may  order  such  an  amount  of  costs  as  he  thinks  reasonable 
to  be  paid  to  the  party  attonding  a  summons  at  chambers  by  the  party 
not  attending,  or  not  being  prepared  with  any  proper  evidence, 
account,  or  other  proceeding,  where  by  reason  of  such  non-attendance  or 

•  London :  Henry  Sweet ;  3,  Chancery  Lane,  1876. 

t  Lush's  Practice,  p.  950.  There  were,  however,  several  cases  in  which 
orders  might  bo  obtained  upon  ex  parte  application  without  summons,  and 
with  or  without  an  affidavit.  See  a  list  of  them  in  Lush*s  Practice,  p.  949. 

t  16  &  16  Vict.  c.  80,  s.  28. 

J  See  e.g.,  the  cases  cited  in  the  note  to  subs.  (8)  of  s.  26  of  the 
Principal  Xci,  supra,  as  to  receivers  and  injunctions,  ex /M(r^«. 

II  Rules  of  the  Supreme  Court  (Costs),  Schedule  and  Special  Allowanced, 
sec.  10. 
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neglect,  the  summons  is  adjourned  without  any  useful  progress  hcing    Order  LIT.| 
made.*  Bnle  L 

No  costs  of  Counsel  attending?  at  Judge's  chamhers  will  in  any  case  be 

allowed,  imless  the  Judge  certifies  it  to  be  a  proper  case  for  Counsel  to 
attend.f 

If  any  party  appears  upon  any  application  or  proceeding  at  chambers, 
in  which  he  is  not  interested,  or  upon  which,  according  to  the  practice  of 
the  Court  he  ought  not  to  attend,  he  is  not  to  be  allowed  any  costs  of  such 
appearance,  unless  the  Court  or  a  Judge  shall  expressly  direct  such  costs 
to  be  allowed.^ 

The  Solicitor  issuing  the  sununons  must  attend  punctually  at  the  hour 
named,  and  wait  ha^  an  hour  for  his  opponent ;  if  the  latter  fails  to 
appear  he  should  make  an  affidavit  of  service  and  attendance,  and  apply 
ex  parte. 

Rule  2. 

In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  a  Master,  and  in  the  Probate,  Divorce,  and 
Admiralty  Division  a  Begistrar,  may  transact  all  such 
business  and  exercise  all  such  authority  and  jurisdiction 
in  respect  of  the  same  as  imder  the  Act,  or  the  Schedule 
thereto,  or  these  Bules,  may  be  transacted  or  exercised  by 
a  Judge  at  chambers,  except  in  respect  of  the  following 
proceedings  and  matters ;  that  is  to  say, — 

All  matters  relating  to  criminal  proceedings  or  to 
the  liberty  of  the  subject  :§ 

The  removal  of  actions  from  one  Division  or  Judge 
to  another  Division  or  Judge  :  || 

The  settlement  of  issues,  except  by  consent  :^ 
Discovery,  whether  of  documents  or  otherwise,  and 
inspection,  except  by  consent  :**  . 


*  Rules  of  the  Supreme  Court  (Costs),  Special  Allowances  and  Oeneral 
Provisions,  §  11,  infra, 

t  Rules  of  the  Supremo  Court  (Costs),  Special  Allowances  and 
General  Provisions,  §  14,  infra. 

X  Rules  of  the  Supreme  Court  (Costs),  Special  Allowances  and  Gkneral 
Provisions,  §  21.  Sec,  further,  as  to  disallowance  of  costs  at  chambers, 
Ihid.y  §  18,  §  19,  §  20,  infra. 

\  See  section  84  of  the  Principal  Act,  supra,  and  Order  LXH.,  infra. 

jl  See  section  36  of  the  Principal  Act,  section  11  of  this  Act,  and  Order 
LI.,  supra, 

H  See  Order  XXVI.,  mpra,  •♦  Se«  Order  XXXI.,  supra* 

46 
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^•T"  Appeals  from  District  Registrars  :• 

Interpleads,  other  than  such  matters  arising  in 

interpleader   as  relate  to  practice  only,  except  by 
consent  if 

Prohibitions : 

Injunctions  and  other  orders  under  subsection  (8) 
of  section  25  of  the  Act,  or  under  Order  LII.,  Bules 
1,  2  and  3,  respectively : 

Awarding  of  costs,  other  than  the  costs  of  any  pro- 
ceeding before  such  Master :% 

Heviewing  taxation  of  costs  :§ 

fTharging  orders  on  stock,  funds,  annuities,  or 
-share  of  dividends  or  annual  produce  thereof:]! 

AcknoTTfledgments  of  married  women. 

This  Rule  is  taken  from  tho  Reg.  Gen.  Mich.  T.,  1867,  with  some 
variations.    It  applies  to  tho  District  Bogistrais,  Order  XXXV.,  Rule  4; 

Tho  exceptions  mentioned  in  Reg.  Gen.  Mich.  T.,  1867,  include 
iiovcral  (italicised)  which  are  omitted  in  this  Kiile: — "  All  matters 
relating  to  criminal  proceedings;  the  removal  of  eau*rft  from  Inferior 
Courts  other  than  the  removal  of  judgments  for  tho  purpose  of 
having  execution ;  prohibitions  and  injunctions ;  the  referring  of  canees 
under  tho  Common  Law  Procedure  Act,  1854;  the  rectify ing  of 
omiasiotis  or  mistakes  in  the  register  under  the  Joint  Stock  Companies  Aets  ; 
.  interpleader,  other  than  such  matters  arising  in  interpleader  as  relate  to 
practice  only ;  discovery,  whether  by  inspection  of  documents,  interroga- 
tories, or  otherwise ;  reviewing  taxation  of  costs ;  staying  proceedings  after 
verdict ;  acknowledgments  of  married  women ;  leave  to  sue  in  formu 
paUperie;  orders  for  charging  stock,  funds,  annuities,  shares  or  dividentls, 
or  annual  produce  thereof."  **  Matters  relating  to  the  liberty  of  the  sub- 
ject" were  also  excepted.  IF 

It  will  also  be  observed  that  there  are  several  things  which  Masters  may 
now  do  by  consent ^  which  were  formerly  entirely  excepted. 

As  to  powers  of  District  Registrars,  see  Order  XXXV.,  Rules  4  and  5, 
supra. 


♦  See  Order  XXXV.,  Rule  7,  supra, 

t  See  Order  I.,  Rule  2,  supra, 

1  Sco  Order  LV.,  supra,  etc. 

§  See  the  Rules  of  tho  Supreme  Court  (Costs),  General  Provisionfl, 
§  32,  $  33,  infra. 

i  See  Order  XLVI.,  supra. 

IT  Tho  Reg.  Gen.,  Mich.  T.,  1867,  were  made  under  the  authority  of 
tho  Judges*   Chambers  (Despatch   of  Business)   Act  (30  aad  31  Vict, 
c.  68). 
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Rule  20.  ^^tSJS!' 

The  authority  and  jurisdiction  of  the  District  Eegistrar r 

or  of  a  Master  of  the  Queen's  Bench,  Oommon  PleaB,  of 
Exchequer  Divisions  shall  not  extend  to  granting  leave 
for  service  out  of  the  jurisdiction  of  a  writ  of  summons 
or  of  notice  of  a  writ  of  sumnotons. 

This  new  Rule  was  added  by  Rule  19  of  the  Rules  of  the  Suptemo 
Court,  Juno,  1876. 

Seo,  as  to  grantinp^  leave  for  service  of  a  writ  of  snmmonB  or  of  notice 
of  it  out  of  the  jurisdiction,  Order  II.,  Rules  4  and  6,  and  Order  XT., 
impra  ;  also  sections  18  and  19  of  the  "Common  Law  Procedare  Act, 
1852.  iSomo  very  m'ce  questions  may  arise  under  Order  XI.,  hence  the 
rostrictinp:  by  this  Rule  of  granting  leave  to  the  Judge. 

Rule  3. 
If  any  matter  appears  to  the  Master  proper  for  the  de^ 
cision  of  a  Judge  the  Master  may  refer  the  same  to  a 
Judge,  and  the  Judge  may  either  dispose  of  the  matter  or 
refer  the  same  back  to  the  Master  with  such  directions  as 
he  may  think  fit. 

This  Rule  is  copied  from  the  Reg.  Gen.  Mich.  T.,  1867.  See  also 
Order  XXXV.,  Rule  6,  supra^  as  to  District  Registrars. 

Rule  4. 
Any  person  affected  by  any  order  or  decision  of  a 
Master,  may  appeal  therefrom  to  a  Judge  at  chambers. 
Such  appeal  shall  be  by  summons^  within  four  days  after 
the  decision  complained  of,  or  such  further  time  as  maybe 
allowed  by  a  Judge  or  Master. 

The  first  clause  of  this  Rule  is  taken  from  "  The  Judges*  ChamhcRm 
De8pat<^h  of  Business  Act,  18G7  "  (30  and  31  Vict.  c.  68),  section  4.  The 
second  clause  of  the  Rule  is  copied  from  the  Reg.  Gen.  Mich.  T.,  1887. 

Seo  also  Order  XXXV.,  Rule  7,  supra,  as  to  District  Registrars. 

The  useful  character  of  the  present  Rule  may  bo  illustrated  by  an 
example : — 

On  appeal  to  Lush,  J.,  at  chambers,  from  the  decision  of  a  Blaster, 
allowing,  in  an  action  for  goods  sold,  to  which  the  defendant  had  pleaded 
"never  indebted"  and  ^^ coverture y^  an  equitable  replication  that  the 
defendant  had,  in  her  own  proper  person,  promised  to  pay,  and  thereby 
charged  her  separate  estate,  his  lordship  reversed  the  Master's  decision, 
on  the  ground  that  the  replication  did  not  state  that  the  defendant  had 
any  separate  estate,  and  was,  therefore,  bad  from  any  point  of  view.* 

*  Haneoek  v.  De  J^iaviUe^  1  Charley's  Geuies  (Ghftmbers),  128. 
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CMtr  !!▼.»       The  application  is  timially  deiermined  by  the  Jndge  upon  the  aune 
'^*  ^       materials  as  those  used  before  the  Master;  but  as  an  appeal  finoma  liaster 
to  a  Judge  (like  an  appeal  to  the  Court  of  Appeal),  is  a  re-hearing,  trwh 
iJMts  may  be  gone  into  *  and  fresh  affidavits  may  be  used.t 

Archibald,  J.,  decided,  at  chambers,  that  the  new  practice  on  appeals 
to  the  Court  of  Appeal,  which  gives  the  successful  party  his  costs  of 
appeal,  applies  to  appeals  from  the  Master  to  the  Judge.} 

Bule  5. 
An  appeal  from  a  Master's  decision  shall  be  no  stay  of 
proceeding  unless  so  ordered  by  a  Judge  or  Master. 

This  Rule  is  copied  from  the  Reg.  Gon.,  Mich.  T.,  1867. 
See  also  Order  XXXV.,  Rule  8,  supra,  as  to  District  Registrars ;  and 
compare  Order  LYIII.,  Rule  16,  infra. 

Bale  6. 
In  the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Diyision  [s],  every  appeal  to  the  Court  from  any  decision 
at  chambers   shall   be  by   motion,  and  shall   be  made 
within  eight  days  after  the  decision  appealed  against. 

See,  as  to  the  subject-matter  of  this  Rule,  sections  49  and  50  of  the 
Principal  Act,  and  the  notes  thereto,  supra. 

The  Rule  is  in  accordance  with  the  previous  Common  Law  Practice 
except  that  the  time  within  which  the  motion  is  to  be  made  has  not  hitherto 
been  defined ;  but  the  motion  must  have  been  made  '*  within  a  reasonabU 
time.*'$ 

Nothing  is  said  in  this  Rule  about  the  necessity  of  moving  on  affitlatiis. 
Under  the  old  practice  the  application  was  made  on  an  affidavit  verifying: 
a  copy  of  the  Judge's  order. ||  The  same  affidavits,  also,  upon  which  th« 
order  was  founded,  might  have  been  used  on  the  application  to  set  it  aside.lF 
The  application  might  also,  as  a  general  rule,  have  been  strengthened  by 
additional  affidavits  **  If  the  affidavits  which  were  used  at  chambers  were 
intended  to  be  used  upon  the  motion,  notice  was  given  to  the  Judge's 
Clerk  to  produce  them,  and  he  thereupon  handed  them  to  the  officer  acting 
as  Clerk  of  the  Rules ;  but  if  he  had  already  returned  them  to  the  Rnlcv 
Officer,  notice  was  given  to  the  Clerk  of  the  Rules  to  havo  them  in 
Court.tt 

♦  1  Charley*s  Cases  (Chambers),  128.  Per  Lush,  J.  See  Order 
LVIII.,  Rule  2. 

t  /(&. ,  1 29 .  Per  Quain,  J.  *  *  This  ruling  has  been  held  by  other  Judges 
and  confirmed  by  the  Court."  Coe's  Practice  of  the  Judges'  Chambers,  6. 

X  Bartlett  v.  Rodu,  2  Charley's  Cases  (Chambers),  34 ;  Lord  Hantntr  v. 
Flighi,  lb.,  23. 

6  Chapman  v.  King,  4  D.  and  L.,  311  ;  Meredith  v.  Gittans,  19  L.  T. 
(a  BO,  69,  E.  T.,  1862. 

H  Hoby  V.  Pritehard,  6  Dowl.,  300. 

f  Fickford  v.  Ewington,  4  Dowl.,  463. 

♦♦  FeUrson  v.  Davis,  6  C.  B.,  235. 

tt  See  Needham  v.  JBristotc,  4  Sc.,  N.  R.,  733 ;  1  DowL,  N.  S.,  700  ;  4 
M.  and  G.,  262.  (The  practice  will  probably  be  the  same  under  this  Act,) 
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It  is  not  a  sufficient  compliance  with  this  Bule  to  ffive  notice  of  motion    Order  LIT., 
within  the  eight  days.     The  motion  ittelf  must  be  made  within  the  eight       Bnle  6. 
days.*  

This  Rule  is  PSREMPTOST.f  No  appeal  lies  after  the  expiration  of  the 
eight  day4,  unless  the  Court  or  a  Judge,  under  the  powers  conferred  upon 
them  by  Order  LVII.,  Rule  6,  enlarge  the  time  for  appealing,  on  applica- 
tion made  to  them  for  that  purpose.^ 

The  case  in  which  this  was  decided  was  a  peculiarly  hard  one,  as  the 
Judge's  Order  was  made  by  Huddloston,  B.,  during  the  Long  Vacation, 
and  the  only  Divisional  Court  then  sitting  was  that  composed  of  the  two 
Vacation  Judges,  §  of  whom  Huddloston,  B.,  was  one.  The  motion  was 
made  on  Norember  4th,  the  third  day  of  the  next  following  sittings,  and 
it  was  held  by  the  Divisional  Court  of  the  Common  Pleas  Division  that  it 
was  too  late.  The  Court,  indeed,  offered  to  enlarge  the  time,  under 
Order  LVII.,  Rule  6.  The  appellant,  however,  declined  the  offer,  as  it 
was  accompanied  by  unpalatable  "  terms." 

On  the  eighth  day  after  the  decision  of  a  Judge  at  chambers,  there 
being  no  chance  of  a  motion  of  appeal  from  it  being  reached,  the  Common 
Pleas  Division  allowed  the  appellant,  on  filing  an  affidavit  and  giving 
notice,  to  treat  the  motion  as  having  been  made  and  adjourned.  This 
"  indulgence  "  was  conceded  on  November  8th,  1876,  the  Supreme  Court 
of  Judicature  Acts  having  come  in  force  just  eight  days  before,  and  the 
(burt  said  that  the  **  indulgence  "  was  "  not  to  be  taken  as  a  precedont."|| 

A  motion  of  appeal  from  the  decision  pf  a  Judge  at  chambcors  is  in  time 
if  it  be  made  on  the  ninth  day  after  the  decision,  if  the  eighth  day  is  a 
Sunday.lT 

ORDER  LV, 

Costs. 

Rule  1. 

Subject  to  the  provisions  of  the  Act,**  the  costs  of  and 

incident  to  all  proceedings  in  the  High  Court  shall  be   in 

the  discretion  of  the  Court ;  but  nothing  herein  contained 

shall  deprive  a  trustee,  mortgagee,  or  other  person  of  any 

♦  Fox  V.  WallxB,  2  C.  P.  D.,  46;  36  L.  T.,  690;  26  W.  R.,  287;  11 
K.  C,  206. 

t  Crom  V.  Samuels,  2  C.  P.  D.,  21;  46  L.  J.  (C.  P.),  1 ;  36  L.  T., 
423 :  26  W.  R.,  46.  See,  also,  Deykin  v.  Coleman,  36  L.  T.,  196 ;  26 
W.  B.,  294  ;  and  Fox  v.  TFallis,  ubi  supra, 

X  The  application  may  be  made  after  the  eight  days  have  expired* 
Per  Denman,  J.,  in  Crom  v.  Samuels,  ubi  supra. 

f  Under  section  28  of  the  Principal  Act,  and  Order  LXI.,  Rules  6  and  7. 

|]  Sickles  V.  Morris,  Times,  November  9th,  1876 ;  1  Charley's  Cases 
(Coui-t),  169. 

f  Taylor  v.  Jones,  1  C.  P,  D.,  87;  46  L.  J.  (0.  V.),  110;  84  L.  T., 
141 ;  1  Charley's  Cases  (Court),  160.    See  Order  LYII.,  Rule  3,  infra. 

**  These  words  govern  the  proviso  at  the  end  of  the  section,  Faraomy, 
Tinling,  2  C.  P.  D.,  119,  121 ;  36  L.  T.,  861 ;  26  W.  R.,  266;  46  L.  J. 
(C.  P.),  230. 
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tfder  S^r.,    right  to  costs  out  of  a  particular  estate  or  fund  to  whicb 

L_  he  would  be  entitled  according  to  the  rules  hitherto  acted 

upon  in  Courts  of  Equity  :*  Provided,  that  where  any  actian 
or  issue  is  tried  by  a  Jury,!  the  costs  shaU  follow  the  eveat> 
unless,  upon  application  made  at  the  trial,  for  good  cause 
shown  the  Judge  before  whom  such  action  or  issue  is  tned 
or  the  Court  shall  otherwise  order. 

See,  as  to  coBts,  taxation  of  costs,  and  review  of  taxation,  the  Eules  of 
the  Supremo  Court  (Costs),  Order  VI.,  infra. 

Sec,  also,  us  to  costs  in  imrticulur  ciiscs,  Order  II.,  Rido  2;  Order  III., 
Rule  7 ;  Ordfr  XIIF.,  Rules  3  and  5;  Order  XIV.,  liule  1  ;  Order  XVII., 
Rule  9 ;  Ord(;r  XXII.,  Rule  10  ;J  Order  XXIH.,  Rule  1  ;§  Order XXVU., 
Rules  4  andC;  Order  XXVIII.,  Rules  7,  8,  and  11;  Order  XXIX., 
Rules  1,  2,  and  14  ;  Order  XXX.,  Rule  4 ;   Order  XLV.,  Rule  10,  eic. 

This  Rule  is  a  re-cnactmcnt  of  Rule  47  of  the  Princi]>al  Act,  except 
the  proviso  at  the  end,  which  was  added  in  Committee  on  the  BiU. 

The  Judiuattire  Commission  in  their  First  Report|{  recommended  "  that 
in  aU  the  Divisions  of  the  Supreme  Court  the  coi>ts  of  the  suit  and  of  all 
X>roeeedings  in  it  should  he  in  the  discretion  of  the  Court." 

Upon  this  subjoct  Mr.  Daniel^  bas  the  following  pertinent  explanaibrj- 
remarks: — *'Tho  ^viog  of  costs  in  Equity  is  tntiicly  dirjcrctiouary.  It 
uiust  not  be  supposed,  however,  that  the  (Jourt  is  not  governed  by  defi- 
nite principles  in  its  decisions  relative  to  the  costs  of  proceedings  before 
it.  All  that  is  meant  by  the  rft><«»*  ib,  that  tlic  Courtis  not,  like  the 
Common  Law  Court,  held  inflexibly  to  the  Kulo  of  givinjj:  the  costs  of 
suit  to  the  successful  party,  but  that  it  will,  in  dividing  costs,  take  into 
consideration  the  (tircumslanccs  of  the  particular  case  before  it  and  the 
situation  and  conduct  of  the  parties,  and  exijrcise  its  discretion  with 
reference  to  those  points.  It  does  not,  us  is  frequently  supposed,  act 
upon  the  mere  caprice  of  the  Judge  before  whom  the  cause  happens  to  be 
tned." 

The  Common  Lawyers  in  the  House  of  Commons  were,  howeyeCr 
alarmed  at  the  alteration  in  the  fundamental  law  of  trial  by  jurf,  whidi 
the  original  Rule,  standing  out  in  its  naked  simplicity,  woiUd  have  in^ 
volved.  The  whole  policy  of  the  Lcgislatuic  fiom  the  Statute  of 
Gloucester  down  to  the  38th  of  the  Queen,  in  reference  to  costs  in  trials 
by  jury  was  about  to  be  sacrificed ;  accordingly,  Mr.  Morgan  Lk>ydt 
Q.C.,  Mr.  [now  Mr.  Justice]  liOpes,  Q.C.,  and  Mr.  Grantham,  gave 
notice  of  their  intention  to  move  the  omi&sion  of  the  original  Rule ;  and 
Sir  Henry  Jumes,  Q.C.,  took  tlie  milder  course  of  giving  notice  of  hie- 
intention  to  move  to  add  the  proviso  which  now  forms  part  of  the  Rule. 


•  See  as  to  this.  In  £e  Hotkin's  TruHs,  25  W.  R.,  779. 
t  "  This  clearly  includes  cases  in  which  a  counterclaim  isaet  up  in  the 
WJtion.'*    Per  Clea«by,B.,  in StapUty,  Young,  2  Ex.  D.,  324. 
1  -See  StttpUa  v.  Young,  ubi  ntpra. 
J  See  The  '*  St.  OUf;*  2  P.  D.,  113. 
J.P.  16. 
S  Chapter  xxxi.  of  his  "  Chancery  Practice,"  «  Costs,"  p. .  1SS8.       . 
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In  Committee  on  the  Bill  the  then  Attomey-Gkneral  refufkxl  to  privo  way,     QiAsr  LV. 
ut  at  the  last  moment,  ou  the    report,  he  silently  asrt(  iiici  to  Sir       Kale  1. 

Henry's  proviso,  and  it  was  added  to  the  Rule.    As  Sir  Henry  Jamea 

originally  drafted  his  amendment,  it  made  the  principle  that  '*  costs  shall 
follow  the  event "  applicable  to  the  trial  of  "  anf/  action  or  issue  "  by  a 
jury.  On  the  report,  however,  ho  altered  his  amendment^  so  as  lo  make 
it  applicable  only  to  "any  action  or  issae  tried  by  a  jury  in  the 
Qtteen's  Bench^  Common  Fleas,  or  Exchequer  Divimon  of  the  Hifjh  Courts 
The  House  of  Lords  did  not  like  the  amendment  in  this  form,  con- 
sidering, no  doubt,  tliat  the  symmetr}*  of  the  Bill  would  be  spoilt  if  in 
trial  by  jury  in  three  of  tlie  Divisions  of  the  High  Oourt  the  costs  were 
to  follow  the  event,  and  in  trials  bj'  jury  in  the  other  two  Divisions, 
the  costs  were  to  be  in  the  discretion  of  the  Court ;  so  their  Lordships, 
when  cousideiing  the  Commons  amendments,  altered  Sir  Henry  James's 
proviso  back  to  its  original  form,  and  in  that  shape  it  became  law. 

See,  as  to  the  costs  of  an  action  tried  by  jury  following  the  event  in 
the  case  of  the  plaintiff,  6  Edw.  I.  c.  I  ;  in  the  t«83  of  the  defendant, 
23  Hen.  VIII.  c.  15,  4  Jac.  I.  c.  8,  and  3  and  4  Wm.  IV.  c.  42,  s.  32; 
as  to  the  costs  of  issues  in  trials  by  jiuy  following  the  event,  see  the  Com- 
mon Law  Procedure  Act,  1852,  s.  81,  and  Keg.  Gen.  Hil.  T.,  1853,  Rule  62. 
**  Subject  to  the  provisions  of  the  Act,"  i.e.,,  the  67tli  section  of  the 
Piincipal  Act,  which  makes  the  5th,  7th«  8th  and  10th  sections  of  the 
County  Courts  Act,  1807  (30  and  31  Vict.  c.  142),  applicable  to  **all 
actions  commenced  or  ponding  in  the  High  Court,  in  which  any  relief 
is  sought  which  can  be  given  in  a  County  Court."*  The  enactments 
referred  to  in  s.  67  of  the  Principal  Act  are  set  out  at  full  length  in 
the  note  to  that  section,  supra.  The  editors  of  the  13th  edition  of 
Roscoe's  Ni.-i  Prius  refer  to  the  words,  **  Subject  to  the  provisions  of 
the  Act,"  and  say  that  "  the  provision  herein  referred  to  is  s.  67.  (See 
also  3  &  4  Vict.  c.  24,  s.  2.) 

**  But  nothing  herein  contained,"  &c.  Trustees,  agents,  and  receivers, 
whether  plaintiffs  or  dufendants,  accounting  fairly,  and  paying  their 
money  into  Coui1,  ar(;  entitled  to  their  costs  out  of  the  estate  which 
is  the  subject  of  the  Kuit  in  Chancery,  as  a  matter  of  course, t  and  the 
same  rule  ext<mds  to  personal  representatives.^  The  Rule  must  be 
understood  as  applying  strictly  between  themselves  and  their  eestuis  que 
trustcnt.  In  suits  between  them  and  those  who  are  strangers  to  their  trust, 
the  ordinary  rules  as  to  costs  prevail. §  If  the  conduct  of  the  party 
holding  a  tiduciarj'  character  is  obviously  vexatious,  he  will  not  h6 
allowed  his  coats  out  of  the  estate,  l|  'ind  if  he  is  guilty  of  misconduct 
in  the  course  of  the  suit,  the  Couil  will  compel  him  to  pay  the  costs 
of  the  suit  out  of  his  own  pocket.^ 

Where  the  owner  of  an  estate  proceeds  to  deliver  it  from  a  mortgage  or 
other  incumbrance  which  he  himself  or  those  under  whom  he  claims  nave 
put  upon  it,  the  mortu'ageo  or  incumbiancer  will  be  allowed,  as  against 


•   Parsons  y.  Tinlinn,  2C.P.D.,  119;  46  L.J.  (C.P.),  280;  35  L.  T., 
857;    25  W.  R.,  255.' 
t  Attorfiey-Gcneral  v.  City  of  London^  1  Ves.  Jun.,  243,  246. 
X  Rashley  v.  Masters,  1  Ves.  Jun.,  205. 
v^  Lewin  on  Trusts,  732. 
jl   Cutreis  v.   Chandler,  6  Madd.,   123. 
^  Sheppard  v.  Smith,  2  Bro.  P.  C,  375.  ^      ■   " 
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Order  LY.^  the  estate,*  his  costs,  mcluding  all  costs  which  he  may  have  incurred  in 
Evle  L      dafianding  or  asserting  his  title  to  it.t    A  mortgagee  or  other  incnm- 

bnincer  is,  however,  liable  to  forfeit  his  claim  for  costs  by  miscondnet 

with  reference  to  the  suit,  or  the  subject  of  it.^ 

In  Parsons  v.  Tinting  y^  the  Common  Pleas  Division  held  that  the  plain- 
tiff in  an  action  ^or  libel,  who  obtained  a  farthing  damages,  was  entitltsd 
to  his  costs,  which  '*  follow  the  event"  in  jury  trials.  The  case  did  not 
fall  under  s.  5  of  theCoimty  Crourts  Act,  1867,  as  that  section  only  applies 
now  to  actions  in  the  High  Court,  **in  which  relief  is  sought  wmoh 
can  be  given  in  a  County  Court,"  and  the  relief  sought  could  not  b« 
given  in  a  County  Court  in  this  case,  as  it  was  an  action  for  libeLjj 

The  decision  m  Parsons  v.  Tinting  was  followed  in  Bowey  v.  BeU^^ 
which  was  a  case  on  all  fours  with  Parsons  v.  Tinting^  except  that  the 
action  was  one  of  slander  instead  of  libel,  and  the  decision  was  that  of 
the  Queen's  Bench  instead  of  the  Common  Pleas  Division. 

The  decision  in  Parsons  v.  Tinting  was  also  followed  by  the  Common 
Fleas  Division  in\Gamet  v.  Bradteg,**  which  was  also  an  action  for  slander, 
but  the  majority  of  the  Court  of  Appealff  reversed  the  decision  in  GartteU 
V.  Bradley y  on  appeal,  overruling,  it  would  seom,  Parsons  ▼.  Tinting,  It 
is  imderstood  that  an  appeal,  however,  is  pending  to  the  House  of 
Lords. 

Where  a  lady  of  fashion  consented  to  pay  her  dressmaker's  bill,  but 
refused  to  pay  the  costs  of  an  action  for  the  amount  of  the  bill  brought 
by  him,  and  the  action  was  consequently  tried,  and  a  verdict  given 
against  her,  the  Judge  (Huddlcston,  B.),  at  Nisi  Prim,  directed  that  the 
costs  should  follow  the  event.^l 

Where  the  defendant  succeeds  on  the  ground  of  compulsory  pilotage 
only,  he  will  not  be  deprived  of  his  costs  in  the  Comtnon  Law  Bivi9umMy\\ 
s§eusy  in  the  Admiralty  Division.  |(|| 

Where  an  action  has  been  tried,  and  the  Judge  has  directed  a  non-suit, 
and  a  new  trial  has  been  ordered  on  the  ground  of  misdirection,  and  at  the 
second  trial  a  verdict  has  been  given  for  the  plaintiff,  the  *'  event "  men- 
tioned in  the  present  Hule,  is  the  verdict  given  at  the  second  trial,  and 
the  plaintiff  is  entitled  to  the  costs  of  both  trials.  This  was  so  decided  by 
the  Court  of  Appeal  in  Creen  v.  Wright.^^ 

*'  Unless,  upon  application  made  at  the  trial,  the  Judge  before  whom 
the  action  is  tried,  or  the  Court,  shall  otherwise  order."    The  leading 


•  Betittin  v.  Gate,  7  Ves.,  683.  f  Munt  v.  Foumes,  9  Yes.,  70. 

fFraneklyn  v.  JFWti,  Barnard,  30. 
2  C.  P.  D.,  119 ;  35  L.  T.,  861 ;  26  W.  R.,  255 ;  46  L.  J.  (C.  P.), 
230.  II  County  Courts  Act,  1846  (9 and  10  Vict.  c.  96,  s.  68). 

f  36  L.  T.,  660. 

**  36  L.  T.,  726  ;  26  W.  R.,  668  ;  W.  N.,  1877,  p.  136 ;  12N.  C,  118. 
(Kelly,  C.B.,  dissentients.) 

tf  Bramwell  and  Brett,  L.JJ. 

XX  James  v.  Norton^  Times,  November  18th,  1876;    1  Charley's  Cases 
(Court),  161. 

{{  The  Generat  Steam  Navigation  Co.  v.  The  London  and  EdMmrgh 
Shipping  Co.y  26  W.  B.,  694 ;  36  L.  T.,  743. 

Jllj  The  **Baoiz;*  W.  N.,  1877,  p.  93. 

ff  46  L.  J.  (C.  P.),  427;  36  L.  T.,  366;  26  W.  R.,  601;  W.  N., 
1877,  p.  78. 
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case  on  tho  meaning  of  this  excoption  is  Baker  t.  Oakety*  in  which     Order  LV  , 
it  was  established  that  a  Judge    at    ehambert  has  no  power  to  make        Rnla  1. 

an    order  as  to  costs  under  tho  exception,    even  although   he    is    the 

Hamo  Judge  who  tried  tho  action.  The  application  must  bo  mad(t 
to  th(f  Judge  who  tries  tho  action  at  the  triaiy  or  else  to  tho  Divi- 
sional Cuurtf  subsequently.  If  the  words  had  been  simply,  *'  unless  thi) 
Court  or  a  Judge  shall  othcrvrise  order/'  any  Judge  at  chambers  would 
have  had  jurisdiction  to  make  the  order.  "  It  was  intended/'  said  Brett, 
L.J.,  **  that  the  application  should  bo  made  cither  to  the  Judge  before 
whom  the  cause  was  tried,  when  hie  mind  was  full  ^  or,  if  it  was  made  at 
any  time  after,  tho  matter  was  advisedly  referred  to  tho  Court,  and  ad- 
visodly  kept  from  the  Judge  at  chambers." 

Baker  v.  Oakes  was  cited  with  approval  and  followed  in  The  Tyne 
Alkali  Company  v.  Lawson.f  The  jury  in  that  case,  which  was  an  action 
for  negligence,  tried  before  Lush,  J.,  at  Newcastle,  found  a  verdict 
for  the  defendiEints,  **  believing  both  parties  to  be  in  fault,"  and  the 
Associate  immediately  entered  this  verdict  in  his  book.  No  application 
with  respect  to  costs  was  then  made,  and  the  costs,  therefore,  **  followed 
tho  event."  The  cause  was  the  last  for  trial  at  Newcastle,  and,  at  the 
close  of  it,  the  Judge  left  Newcastle  for  York.  Four  days  after,  the 
Counsel  for  the  plaintiffs  applied  to  Lush,  J.,  in  the  Crown  Court  at 
York,  to  direct  the  Associate  to  enter  judgment  in  the  Tyne  Alkali  Com- 
pany v.  Lawson  for  the  defendants  without  eostSj  on  the  ground  that  as  the 
jur>'  had,  in  effect,  foimd  that  there  was  negligence  on  both  sides,  each 
party  ought  to  bear  his  own  costs.  Lush,  J.,  after  consideration,  acceded 
to  the  application,  and  made  an  order  on  which  judgment  was  entered  by 
the  Associate  for  the  defendants,  without  costs,  llie  Divisional  Court  of 
the  Exchequer  Division  set  aside  tho  order  of  Lush,  J.,  and  made  absolute 
the  defendant's  rule  to  enter  judgment  for  the  defendants  with  costs. 
The  ground  of  the  decision  was  that  Lush,  J.,  did  not  make  the  order 
**  at  the  trial,'*  within  the  meaning  of  tho  exception  at  the  end  of  the 
present  Kule. 

Tho  costs  of  an  attachment  are  no  longer  a  fixed  sum,  but  are  in  the 
discretion  of  the  Court,  and  should  be  applied  for  at  the  time  of  the  writ.| 

The  Court  of  Appeal  cannot  vary  a  Chancery  decree  as  to  costs  alone ; 
s.  49  is  imperative. ^ 

This  Rule  has  no  application  to  the  costs  of  a  reference  to  a  Master  on 
a  matter  of  account,  which  is  silent  as  to  costs.  || 

Section  9  of  **  The  County  Courts  Jurisdiction  Act,  1868,"  is  repealed 
by  this  Rule.1I 

Bute  2. 

In  any  cause  or  matter,  in  which  security  for  costs  is 
required,  the  security  shall  be  of  such  amount,  and  be 
given  at  such  time  or  times,  and  in  such  manner  and  form, 
as  the  Court  or  a  Judge  shall  direct. 

♦  2Q.B.D.,171;46L.  J.  (Q.B.),  246;  25W.R.,220;  36  L.  T.,  832. 
t  36  L.  T.,  100  ;  W.  N.,  1876,  p.  6 ;  12  N.  C,  27. 
X  Abud y.  £iche»y  2 Ch,!),, 52S.     {  ifarm v. ^aron, 46 L.  J.  (Ch.), 48S. 
Q  Winuhuret,  Holliek  and  Co.   v.    The  Barrow  Ship  Building  Co.,  2 
Q.  B.  D.,  336 ;  46  L.  J.  (a  B.),  447.  %  W.  K.»  1877,  p.  126. 
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hY^        This  new  Bole  was  addod  by  the  Buks  of  the  Supreme  CSoor^  Fob-^ 
Bold  S.        niaiy,  1876. 

••In    which   security    for  costs  is  required,**     A  shareholdflr  of  • 

company  who  resides  out  of  the  jurisdiction,  and  appears  to  oppoee  « 
petition  for  winding  up  the  company,  cannot  be  required  to  give 
security  for  costs>  ''The  principle,"  said  Jossel,  MJt.,  in  the  oaae  m 
which  this  was  decided,  "  is  well  established  that  a  person  institolxog 
legal  proceedings  in  this  coantry,  and  being  abroad,  so  that  no  adT«ne 
fxtder  could  be  effectually  made  against  him,  if  unsuccessful,  is  by  the 
Kules  of  the  Coui-t  compelled  to  give  security  for  costs.  That  is  « 
perfectly  well-established  and  a  perfectly  reasonable  principle,  but  it  doeift 
not  apply  to  a  defendant  or  respondent  who  is  brought  hero  to  defcod 
himself." 

By  llule  6  of  the  40th  Consolidated  Oixier  of  the  Court  of  Chancers: 
it  was  proWded  that  the  penal  sum  in  the  bond  to  bo  given  as  security  Icir 
costs  in  a  Chancery  suit  by  a  plaintiff  who  was  out  of  the  jurisdiotioci  of 
the  Court,  was  to  bo  £i00.  Instead  of  giving  the  bond,  the  pUuntifT 
nri^t  deposit  the  sum  of  £120  in  Court,  the  £20  being  intended  to 
cover  the  costs  of  paying  the  money  into  and  out  of  Court.  Under 
S.69  of  the  Companies  Act,  1862,  however,  it  was  provided  that  itkth 
plaintiff  might  be  required  to  give  suffiteient  security  for  costs. 

At  Common  Law  substantial  security  for  costs,  according  to  tlie  natvre 
of  the  ease,  was  insisted  upon. 

In  The  Republic  of  Costa  liiea  v.  ErUmger^f  brought  in  the  Court  of 
Chancery  before  the  1st  of  November,  1876,  the  plaintiffs,  a  foroign 
government,  elected  to  pay  £120  into  Court,  as  security  for  costs.  It 
appeared  from  the  affidavit  of  the  solicitors  of  two  of  the  defendants, 
that,  on  the  20th  of  March,  1876,  the  costs  already  incurred  by  these 
defendants  amoimtcd  to  £1,000,  and  that  their  costs,  up  to  and  includiai^ 
the  hearing,  would  probably  amount  to  £2,000.  The  Court  of  Appeal, 
reversing  the  decision  of  Malins,  V.C.,  who  had  refused  an  application, 
on  the  part  of  the  two  defendants  already  mentioned,  for  further  security, 
ordered  further  security,  to  the  extent  of  £500,  to  be  given  by  the 
plaintiffs  for  future  costs,  leave  being  given  to  the  two  defendants  to 
apply  again,  if  necessary.  Further  security,  it  was  said,  could  not  1k« 
required  for  past  costs. 

In  Paxton  v.  Bell^X  which  was  decided  subsequently  to  the  decision  of 
Malins,  Y.C.,  but  prior  to  the  decision  of  the  Court  of  Appeal  in  The 
Republic  of  Costa  JRiea  v.  Erlangevy  Bacon,  Y.C,  decided  that  the  old 
Chancery  Rulo  as  to  security  for  costs  must  prevail  in  the  Chooaoery 
Division,  unless  some  special  reason  could  be  sh<iwn  for  increasing  the 
amount.  The  Court  of  Appeal,  refused  to  interfere  with  the  Vice- 
Chancellor's  discretion.  § 

This  Rule  applies  only  to  giving  security  for  costs  in  the  High  Court 
of  Justice ;  the  pronsion  as  to  giving  security  for  tiie  costs  of  an  appeal 
to  the  Court  of  Appeal,  and  the  cases  thereon,  will  be  found  in  Bule  5 
of  Order  LVIII.,  infra. 


^  In  JU  rerey  ^  KeUy  Nickel,  Cobalt  and  Chrome  Iron  Mining  Company  y 
2  Ch.  D.,  631. 
t  3  Ch.  D.,  62 ;  86  L.  T.,  19 ;  24  W.  B.,  966. 
j  24  W.  B.,  1013. 
%  W,K.,  1876,  p.  249. 
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ORDER  L  VI.  Oxte  jm . , 

Bvle  1.     I 

NOTICES   AND   PAPEB,   PTC.  1^ 

JRule  1. 
All  notices  required  by  these  Rules  shall  be  in  writing, 
unless  expressly  authorised  by  a  Court  or  Judge  to  be  given 
orally. 

By  the  Hcg.  Gon.,  Hil.  T.,  1853,  Bule  161,  all  notices  required  by  thoHC 
KuloB  or  by  the  practice  of  the  Common  Lhw  Courts  are  to  bo  in  wriiimg. 
The  present  Buio  adopts  this  Eule,  engrafting  upon  it,  liowevcr,  thie 
important  exception,  "  unless  expressly  authorized  by  the  Court  or  a  Judge 
to  be  given  orally ^ 

By  the  Rules  of  the  Supreme  Court  (Costs),  Order  V.,  the  party  re- 
quiring any  copy  of  any  deposition,  aflidfivit,  proceeding,  or  document, 
filed  or  prepared  by  or  on  behalf  of  another  paiiy,  -which  is  not  re- 
quired to  be  printed,  or  the  solicitor  of  such  party,  is  to  make  a  written 
application  to  the  party  by  whom  the  copy  is  to  be  furnished,  or  his  solicitor, 
with  an  undertakmg  to  pay  the  proper  charges ;  and  thereupon  such  copy 
is  to  bo  made  and  ready  to  be  delivered  at  the  expiration  of  twenty-four 
HOUKM  after  the  receipt  of  such  request  and  undertaking,  or  within  such 
other  time  as  the  Court  or  Judge  may  in  any  case  direct,  and  is  to  be 
fumishod  accordingly  upon  demand  and  payment  of  the  proper  chaigee.* 
Such  written  copic  a  ^liall  be  written  in  a  neat  and  legible  manner  on  the 
samo  paper  as  that  mentioned  in  Eulc  2  of  this  Order. f  In  case  any  party 
or  solicitor  who  shall  be  required  to  furnish  any  such  written  copy  mb 
aforesaid  shall  either  refuse  or,  for  twenty-four  hours  from  the  time  wIicb 
the  application  for  such  copy  has  been  made,  neglect  to  furnish  the  sasBio, 
the  person  by  whom  such  application  shall  be  made  shall  be  at  liberty  to 
procure  an  office  copy  from  the  office  in  which  the  original  shall  havobeen 
filed,  and  in  such  case  no  costs  shall  be  due  or  i)ayablo  to  the  solicitor  so 
making  default  in  respect  of  the  copy  or  copies  so  applied  for.  J 

By  Order  11.  of  the  Kulcs  of  the  Supreme  Court  (Costs),  the  Iiulfi6 
of  Court  as  to  printing  depositions  and  affidavits  to  be  used  on  a  trial 
shall  not  apply  to  depositions  and  affidavits  which  have  preAioualy  been 
used  upon  any  proceeding  without  haxing  been  iirinted.J 

Rule  2. 
Proceedings  required  to  be  printed  shall  be  printed 
on  cream-wove  machine  drawing  foolscap  folio  paper,  19 
lbs.  per  mill  ream,  or  thereabouts,  in  pica  type  leaded, 
with  an  inner  margin  about  three-quarters  ofaninch  wide> 
and  an  outer  margin  about  two  inches  and  a  half  wide. 

See  Order  V.  of  the  Rules  of  the  Supreme  Court  (Costs). 

♦  Copied  from  Chancery  Order  XXXVI.,  Rules  4  and  6,  "  24  "  being 
substituted  for  **  48  "  hours. 

t  Taken  from  the  Chancery  Order  XXXVI.,  Rules  8  and  11. 
X  Copied  from  the  Chancery  Order  XXXVI.,  Rule  12. 
$  See  Order  XXXVTTI.,  Rule  C,  supra. 
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Order  LYL        "J^^  Kule,  which  effects  a  considerahlo  change  in  the  practice  at  Com- 
Rvld  8.   '    iiion  Law,  is  copied  verbatim  ftx)m  Order  IK.,  Bule  3,  of  the  Consolidated 
Orders  of  the  Court  of  Chancery. 

"  Proceedings  required  to  ho  printed.**  Writs  of  summons  are,  by- 
Order  Y.,  Rule  6  J  supruy  directed  to  be  printed  *'on  paper  of  the  same 
description  as  hereby  directed  in  the  case  of  proceedings  directed  to  be 
printed.** 

Prior  to  the  15  &  16  Vict.  c.  86,  the  practice  was  to  engross  Bills  of 
Complaint  in  Chancery  on  parchment.  That  enactment  expressly  provided 
tbat  this  practice  should  be  *' discontinued.**  Thenceforth  Bills  were 
printed.  At  Common  Law  the  practice  has  hitherto  been  to  engross  the 
declaration,*  and  pleas  on  ''plain  paper,* 'f  but  to  engross  tiie  writ 
of  summons,  on  the  other  hand,  on  parchment fX  which  has  the  great  advan- 
tage of  being  a  durable  substance,  not  liable  to  be  torn  or  destroyed  while 
undergoing  frequent  manipulations. § 

By  Order  I.  of  the  Rules  of  the  Supreme  Court  (Costs),  where  any 
written  deposition  of  a  witness  has  been  filed  for  use  on  a  trial,  sudi 
deposition  shall  be  printed,  unless  otherwise  ordered.]] 

By  Order  in.  of  the  Rules  of  the  Supreme  Court  (Costs),  other  afB- 
davits  than  those  required  to  bo  printed  by  Order  XXXVIII.,  Rule  6, 
may  be  printed  if  all  the  parties  interested  consent  thereto,  or  the  Court 
or  Judge  so  order.lF 

By  Order  V.  of  the  Rules  of  the  Supreme  Court  (Costs),  where,  pursuant 
to  Rules  of  Court,  any  pleading,  special  case,  petition  of  right,**  deposition^ 
or  afiSdavit  is  to  be  printed,  and  where  any  printed  or  other  office  copy 
thereof  is  to  bo  taken,  the  following  regulations  shall  be  observed :  The 
party  on  whose  behalf  the  deposition  or  affidavit  is  taken  and  filed  is  to 
print  the  same  in  the  manner  provided  by  the  present  Rule. ft  To  enable 
the  party  printing,  to  print  any  deposition,  the  officer  with  whom  it  is 
filed  shall  on  demand  deliver  to  such  ]party  a  copy  written  on  draft  paper 
on  one  side  only.  The  party  printmg  shall,  on  demand  in  writing, 
furnish  to  any  other  party  or  his  solicitor  any  number  of  printed  copies, 
not  exceeding  ten,  upon  payment  therefor  at  the  rate  of  One  Penny 
PBB  Folio  for  one  copv,  and  One  Halfpenny  per  Folio  for  every  other 
copy.  The  solicitor  of  the  party  printing  shall  give  credit  {ue,,  to  the 
party  printing),  for  the  whole  amount  payable  by  any  other  party  for 
printed  copies.    The  party  entitled  to  be  furnished  with  a  print  shall  not 

*  It  was  no  objection  that  it  was  partly  written  and  partly  printed  ; 
Brand  v.  Rich^  2  Moore,  654. 

t  Ai-chbold's  Practice,  232,  289. 

}  lb.,  198. 

$  FORMS  of  Writs  of  Summons  and  of  other  printed  proceedings 
under  these  Acts,  settled  by  the  writer,  can  be  obtained  of  Messieurs 
Watbulow  and  Sons  Limited,  66,  London  Wall,  City ;  26,  Great 
Winchester  Street,  City  ;  and  49,  Parliament  Street,  Westminster. 
(See  advertisement  on  front  page.) 

y  See  Order  XXXYIL,  Rule  4,  supra,  and  Order  in  Chancer^'  of 
16th  May,  1862,  Rule  4. 

IT  This  was  originally  Rule  6  of  Order  LYI.,  but  was  struck  out  there 
in  Committee  in  the  House  of  Commons. 

•*  See  the  Petition  of  Right  Act,  1860  (23  &  24  Yict.  c.  34),  and 
Chanoery  Order  of  1st  February,  1862. 

ft  See  Order  IX.,  Rule  3,  of  the  Qiancery  Orders. 
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be  allowed  any  charge  in  respect  of  a  written  copy,  unless  the  Court    Order  £YL. 
or  Judge  shall  otherwise  direct.*    The  party  by  or  on  whose  behalf  any      Rule  9. 

deposition,  affidavit,  or  certificate  is  filed,  shall  leave  a  copy  with  the  — 

officer  with  whom  the  same  is  filed,  who  shall  examine  it  with  Uie  original 
and  mark  it  as  an  office  co^y ;  such  copy  shall  be  a  copy  printed  as  above 
provided  where  such  deposition  or  affidavit  is  to  be  printed.f 

By  the  same  Order,  where  by  any  order  of  the  Court  (whether  of  Appeal 
or  otherwise),  or  a  Judge,  any  pleading,  evidence,  or  other  document  is 
ordered  to  be  printed,  the  Court  or  .Tudgo  may  order  the  expense  of 
printing  to  be  borne  and  allowed,  and  printed  copies  to  be  furnished  by 
and  to  such  parties  and  upon  such  terms  as  shall  be  thought  fit. 

The  ft)llowing  additional  provisions,  contained  in  the  same  Order,  may 
hero  be  noted :  It  shall  be  stated,  in  a  note  at  the  foot  of  every  affidavit 
filed,  on  whose  behalf  it  is  so  filed,  and  such  note  shall  bo  printed  on  every 
printed  copy  of  an  affidavit  or  set  of  affidavits,  and  copied  on  every  office 
ropy  and  copy  furnished  to  a  party.  J  The  name  and  address  of  the  party 
or  solicitor  by  whom  any  copy  is  furnished  is  to  be  endorsed  thereon  in 
like  manner  as  upon  proceedings  in  Court,  and  such  party  or  solicitor  is 
to  be  answerable  for  the  same  being  a  true  copy  of  the  orig^inal,  or  of  an 
office  copy  of  the  original,  of  which  it  purports  to  be  a  copy,  as  the  case 
may  be.  J  The  folios  of  all  printed  and  written  office  copies,  and  copies 
deliveroa  or  furnished  to  a  party,  shall  be  numbered  consecutively  in  the 
margin  thereof. 

Hule  3. 

Any  affidavit  may  be  sworn  to  either  in  print  or  in 
manuscript,  or  partly  in  print  and  partly  in  manuscript. 

No  fewer  than  7  Rules  of  this  Order  (of  which  there  were  originally 
10),  were  struck  out  in  Committee  on  the  Bill  in  the  House  of  Commons.|| 

The  substituted  provisions  wiU  be  found  in  the  Rules  of  the  Supremo 
C'ourt  (Costs),  already  cited  under  Rules  1  and  2  of  this  Order,  stipra. 

ORDER  LVIT. 

TIME. 

Rule  1. 
Where  by  these  Rules,  or  by  any  judgment  or  order 
given  or  made  after  the  commencement  of  the  Act,  time 
for  doing  any  act  or  taking  any  proceeding  is  limitod  by 

*  Taken  from  Chancery  Order  XL.,  Rule  8,  and  Order  of  March  6, 
1860,  Rule  13. 

t  Taken  from  Chancery  Orders  of  March  6,  1860,  Rules  2  and  3,  and 
16th  May,  1864,  Rule  3,  and  Order  XXXVI.,  Rule  2. 

X  Partly  taken  from  Chancery  Order  of  6  Feb.,  1861, 

§  Copied  from  the  Chancery  Order  XXXVI.,  Rule  8. 

II  Particular  objection  was  taken  by  the  Incorporated  Law  Society  to 
Rule  8.  **Any  party  requiring  a  copy  of  any  affidavit,  filed  by  any 
other  party,  shall  take  an  office  copy** 
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OiteLVn.,  montliSy  not  expressed  to  be  lunar  months,  such  tim^ 
■ shall  be  computed  by  calendar  months. 

By  Order  XXXVII.,  Rolo  10,  of  the  Consolidated  Orders  of  <^e  Coort 
of  Chancery, "  where  the  time  for  doing  any  act  or  taking  any  proceedinir 
is  limited  by  months,  not  expressed  to  be  calendar  months,  sndi  time^ttU 
be  oompnted  by  lunar  months  of  28  days  each."  This,  it  Will  "be  pereeired, 
is  the  exact  convene  of  the  pi^esent  Rnle,  so  that  the  system  of  com- 
puting months  in  Chancery  is  entirely  changed.  The  change  is  not 
confined,  however,  to  Chancery  practice,  for  in  legal  proceedings  genend^ 
a  month  is  28  days,  or  four  weeks.     TtUlet  v.  LinJUld  ;^'  Soper  v.  CWfM.f 

The  present  Rule  follows  the  13  &  14  Vict.,  c.  21,  s.  4,  by  which  it 
is  declared  that  *'  in  all  Acts  of  Parliament  the  word  <  month'  is  to  be 
taken  to  mean  calendar  month,  unless  words  bo  added  showing  that  lunar 
hionth  is  intended.*' 

RuU2. 

Where  any  limited  time  less  than  six  days  from  or  after 
any  date  or  event  is  appointed  or  allowed  for  doing  any 
act  or  taking  any  proceeding,  Sunday,  Christmas  Day, 

and  Good  Friday  shall  not  be  reckoned  in  the  computation 
of  such  limited  time. 

This  Rule  is  copied  verbatim  from  Order  XXXVII.,  Rnlo  11  of  the 
(Consolidated  Orders  of  the  Court  of  Chancery. 

Sundays  arc  not  to  bo  excluded  from  the  computation  of  time,  unloi» 
the  limited  time  is  less  than  six  days.  Therefore,  where  an  appeal  from 
the  decision  of  the  Chief  Judge  in  Bankruptcy  was  ontcrod  twenty-three 
days,  counting  Sundays,  and  notice  of  appeal  was  served  twenty-nine 
days,  counting  Sundays,  after  the  order  appealed  from  was  made,  the 
Court  of  Appeal  hold  that  it  was  too  late.  J 

It  may  hero  bo  inontionod  that  where  any  particular  number  of  days, 
not  expressed  to  bo  "  clear  days,"  is  specified,  the  last  day  is  excluded, 
but  the  first  day  is  not.§  Where  "  clear  days"  ||  are  specified,  the  first 
day  and  the  last  day  are  both  excludcd.lT 

Rule  3. 

Where  the  time  for  doing  any  act  or  taking  any  pro- 
ceeding expires  on  a  Sunday,  or  other  day  on  which  the 
offices  are  closed,  and  by  reason  thereof  such  act  or  pro- 
ceeding cannot  be  done  or  taken  on  that  day,  such  act  or 

^  3  Burr.,  465  ;  1  W.  BL,  460. 
t  2Dowl.,  237. 

X  Ex  parte  Viney,  In  re  Gilbert,  4  Ch.  D.,  794 ;  46  L.  J.  (Bank.),  80  : 
36  L.  T.,  43. 
§  Reg.  Gen.,  mi.  T.,  1863,  Rule  176 
I)  See,  e.ff,j  Order  LIII.,  Rule  4. 
S  Watson  V.  Ealetf  23  Bear.,  300, 
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proceeding  shall,  so  far  as  regards  the  time  of  doing  or  ^^'^^'Y^ 

taking  the  same,  be  held  to  be  duly  dono  or  taken,  if  done 

or  taken  on  the  day  on  which  the  offices  shall  next  be 
open. 

This  Uxile  is  copied  verbatim  from  Order  XXXVJLl.,  Eule-  12,  of  the 
Oonsolidatod  Orders  of  the  Court  of  Chancery. 

This  Rule  applies  to  motions  in.  Court. 

Where  the  last  of  the  eight  days  limited  by  Order  LIV.,  Rule  6,  for 
appealing  from  a  Judge  at  Common  Law  Chambers  is  a  Sunday,  the 
time  for  apjKjaling  is  extended  b^  this  Rule  to  the  next  day — Monday.* 

The  date  of  the  service  of  notice  of  appeal  is  now  the  material  thing  in 
a  question  of  time,  not  the  date  of  entering  the  appeal. f 

This  Rule  only  extends  the  time,  when,  by  reason  of  the  closing 
of  the  offices,  any  act  or  proceeding  cannot  bo  done  or  taken.  The 
closing  of  the  offices,  for  example,  does  not  prevent  service  of  fwtice  of 
appval  from  an  order  of  the  Chief  Judge  in  Bankruptcy  on  the  respon- 
dents. Therefore,  wherp  the  twenty-one  days  %  for  appealing  from  an 
order  of  the  Chief  Judge  in  Bankruptcy  expired  in  the  Easter  vacation, 
while  the  offices  were  closed,  and  the  appellant  waited  till  after  the  offices 
had  been  re -opened,  before  serving  notice  of  appeal  on  the  respondent,  or 
entering  the  appeal,  the  Court  of  Appeal  held  that  the  appeal  was  too 
late.$ 

A  notice  of  motion  for  the  22nd  ||  or  27th  If  of  December,  being  dies  nofty 
days  on  which,  under  the  Rules  of  the  Supremo  Court,  there  are  no 
sittings,  is  bad.  If  the  jmrty  on  whom  the  notice  is  served  appears,  he 
will  not  be  entitled  to  his  costs.  The  Court  has  no  power  to  amend  the 
notice  of  motion  by  enlarging  or  abridging  the  time  named  in  it. 

Rule  4. 
No  pleadings  shall  be  amended  or  delivered  in  the  Long 
Vacation,  unless  directed  by  Court  or  a  Judge. 

The  Long  Vacation  commences  on  the  10th  of  August,  and  terminates 
on  the  24th  of  October  (Order  LXI.,  Rule  2). 

The  2  Wm.  IV.  c.  39,  provided  that  no  plea  should  bo  delivered  between 
the  10th  of  August  and  the  24th  of  October.  A  plea  delivered  within  this 
period  was  a  nullity,  and  the  plaintiff  might,  after  the  time  for  pleading 
had  expired,  sign  judgment.** 

♦  Taf/ior  v.  Jonss,  1  C.  P.  D.,  87  ;  46  L.  J.  (C.  P.),  110 ;  34  L.  T., 
131  :  Lewis  v.  KefU,  L.  T.,  vol.  bdii.,  p.  61. 

t  By  Rule  143  of  the  Bankruptcy  Roles,  1870,  the  date  of  t:.o  entry 
was  the  material  date. 

+  Under  Order  LVIII.,  Rules  2,  9,  and  15. 

]  Ex  parte  Saffery^  In  Re  Lambert,  5  Ch.  D.,  3G5  ;  46  *L.  J.  (BiBiik), 
70;  36  L.  T.,  532  ;  26  W.  R.,  672;  See  also  Ex  parte  Viney^  In  £0 
Gilbert f  cited  under  Rule  2. 

1]  Daubnetf  v.  Shuttleworth,  1  Ex.  D.,  53;  46  L.  J.  (Ex.),  177  ;  34 
L.T.,  357;'24  W.  R.,  321. 

ir  Deykin  v.  Coleman,  36  L.  T.,  196 ;  26  W.  R.,  294. 

**  The  vesting  a  discretion  in  the  Court  or  a  Judge  by  the  pruMat  Hole 
is  a  decided  improvement. 
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OrdMT  XiVn.,  Bale  5. 

'- —      The  time  of  the  Long  Yacation  shall  not  be  reckoned  in 

the  computation  of  the  times  appointed  or  allowed  by  these 
Rules  for  filing,  amending,  or  delivering  any  pleading,  un* 
less  otherwise  directed  by  a  Court  or  a  Judge. 

This  Bulo  is  taken  from  Order  XXXVII.,  Kale  13,  of  the  Consolidated 
Orders  of  the  Court  of  Chancery,  the  word  **Long**  being,  however, 
inserted  before  **  Yacation,"  so  as  to  restrict  the  operation  of  the  Rule. 

**  The  times  of  filing,  amending,  or  delivering  any  pleading.**  In 
all  other  cases  **  the  time  of  the  Long  Vacation  "  counts ;  but  the  time  can 
be  enlarged  under  Eule  6  of  this  Older,  infrOf  so  as  to  obviate  the  incon- 
venience of  this.* 

Mule  6. 
A  Court  or  a  Judge  shall  have  power  to  enlarge 
OR  abridge  the  time  appointed  by  these  Eules,  or  fixed 
by  any  order  enlarging  time,  for  doing  any  act  or  taking 
any  proceeding  upon  such  terms  (if  any)  as  the  justice  of 
the  case  may  require,  and  any  such  enlargement  may  be 
ordered,  although  the  application  for  the  same  is  not  made 
until  after  the  expiration  of  the  time  appointed  or  allowed. 

This  Rule  is  taken  from  Order  XXXVII.,  Rules  17  and  18,  of  the  Con- 
solidated Orders  of  tho  Court  of  Chancery,  but  it  is  more  liberal  than 
those  Rules  in  its  concluding  proviso,  as  they  require  that  a  second  appli- 
cation for  an  enlargement  of  time  shall  be  made  before  the  expiration  of 
the  time  previously  allowed. 

Applications  under  this  Rule  should  be  to  a  Master  by  summons^f  calling 
on  the  opposite  party  to  show  cause  why  the  time  for  doing  the  act  or 
taking  tho  proceeding  should  not  be,  e.g.,  enlarged. 

In  yon-is  V.  BeazUyyX  the  Court  (Dcnman  and  Grove,  JJ.)  said: 
**  Parties  must  not  exorcise  tho  jurisdiction  of  the  Court,  and  extend  time 
hy  mutual  consent.  We  do  not  accept  such  consent ;  but  regard  orders  as 
to  time  as  compulsory." 

Subject  to  any  special  order,  the  costs  of  one  application  to  extend  the 
time  Umitcd  by  Rules  of  Court  for  taking  any  proceeding  are,  without 
HX>ccial  order,  to  bo  allowed  as  costs  in  the  cause  or  matter ;  but  (unless 
Hpecially  ordered)  no  costs  of  any  further  application  are  to  be  allowed  to 
the  party  making  such  further  application,  as  against  any  other  party, 
or  any  estate  or  mnd  in  which  any  other  party  is  interested.  §  J 

•  Crom  T.  Samuels,  46  L.  J.  (C.  P.),  1 ;  2  C.  P.  D.,  21 ;  35  L,  T., 
423 ;  25  W.  R.,  46. 

t  See  Coe's  Practice  of  the  Judges'  Chambers,  36, 

}  35  L.  T.,  845. 

f  Rules  of  the  Supreme  Conrt  (Costs),  Special  Allowances  and  (General 
Provisions,  §  22. 
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By  Order  Vlll.,  Rule  1,  an  application  for  the  renewal  of  a  writ  of  a.^^  LVII 
summons  must  be  made  "  before  the  expiration  of  the  twelve  months  "       Rule  6.   ' 

from  its  date ;  Jessel,  M.R.,  however,  gave  leave,  under  the  power  con-  * 

ferred  upon  him  by  the  present  Rule,  to  renew  a  writ  of  summons, 
although  the  twelve  months  from  its  date  had  expired.* 

In  Wilkins  v.  Bedfordyf  Bacon,  V.C,  refused  to  extend  the  time  for 
delivering  a  counterclaim,  although  it  was  only  through  the  gross  neglect 
of  the  defendant's  solicitor  that  the  counterclaim  had  not  been  delivered 
in  time.  The  application  was  made,  no  doubt,  six  months  after  a  decree 
had  been  pronounced  against  the  defendant,  but  immediately  on  his  dis- 
covering his  solicitor's  neglect. 

The  Rule  which  regulates  the  time  of  appealing  from  chambers  is 
more  peremptory  than  the  Rule  which  regulates  the  time  of  applying  for 
a  new  trial.  The  Court  of  Appeal  in  Hailumt  v.  J5fi/^,t  decided  that  the 
motion  for  a  new  trial  was  in  time  if  made  under  Order  aXXIX.,  Rule  1 , 
within  the  next  four  days  after  the  trial  on  which  the  Court  was  actually 
titting.  In  Crom  v.  SamueU^^  the  Common  Fleas  Division  decided  that 
an  appeal  from  the  Judge  at  chambers  was  too  late  if  made  afier  tho 
eight  days  mentioned  in  Order  LIV.,  Rule  6,  had  elapsed,  although  tho 
order  appealed  from  was  made  in  the  Long  Vacation,  and  it  was  impos- 
sible to  appeal  within  the  eight  days  as  there  was  no  Court  then  sitting 
to  which  the  appeal  could,  with  propriety,  be  made.  The  decision  in  Crom 
V.  Samuels  would  involve  much  hardship  if  a  remedy  were  not  found  for 
it  under  the  present  Rule.  The  enlargement  of  time  may,  however,  be 
offered  by  tho  Court  on  terms  which  the  appellant  cannot  accept. 

A  Judge  at  chambers  has  no  power  to  make  an  order  under  this  Rule 
enlarging  the  time  for  **  the  Judge,  before  whom  the  action  "  was  **  tried," 
to  direct  that  tho  costs  shall  not  follow  the  event  imder  Order  LV., 
Rule  1 ;  and  it  makes  no  difference  that  the  Judge  at  chambers  is  the 
Judge  before  whom  the  action  was  tried.  The  reason  is,  that  the  appli- 
cation to  a  Judge  to  order  that  the  costs  shall  not  follow  the  event  must 
be  made  at  the  trial. ^ 

SembUy  that  tho  Judge  before  whom  the  action  is  tried  has  power 
under  tho  Rule,  on  application  made  to  him  at  the  trial,  to  direct  that 
the  time  shall  be  enhurged  for  making  the  order  that  the  costs  shall 
not  follow  the  event. If 

The  time  for  appealing  was  enlarged  by  the  Common  Pleas  Division 
to  a  week  beyond  tho  four  days  allowed  by  Order  LVIII.,  Rule  4,  on 
appeals  from  interlocutory  orders. ♦♦ 

It  is  provided  by  Rule  5  of  Order  LVIII.,  that  **the  Court  of  Appeal 
shall  have  all  the  powers  as  to  amendment,  and  otherwise,  of  the  Court 
of  First  Instance."    **  We  could,  therefore,"  said  Jessel,  M.R.,  in  giving 


♦  In  Re  Jones;  Eyre  v.  Cox,  W.  N.,  1877,  p.  38. 

t  85  L.  T.,  622. 

X  46  L.  J.  (C.  P.),  88 ;  24  W.  R.,  956. 

5  46  L.  J.  (C.  P.),  1 ;  2  C.P.  D.,  21 ;  35  L.  T.,  423  ;  25  W.  R.,  451. 

11  Baker  v.  Oakes,  46  L.  J.  (Q.  B.),  246  ;  2  Q.  B.  D.,  171 ;  35  L.  T., 
832;  25  W.R.,220. 

U  The  Tyne  Alkali  Company  v.  Zawson,  36  L.  T.,  100;  12  N.  C,  27. 
Per  Grove,  J. 

♦♦  Sharrock  t.  The  London  and  Norths  Western  JRailway  Company,  Timetf 
November  8th  and  18th,  1875 ;  1  CharleVs  Cases  (Court),  165,  167. 
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CM«r  LVn.9  judgment  iaJPurmUr.  Th^Oreat  WnUmBaUivayComjHmff^'^m  theComt 
Bold  6.       of  Appeal,  *'  enlarge  the  time,  or  do  anj  other  act  that  10  necessary." 

In  Uie  case  inft  dted  the  Conrt  of  Appeal  ordered  a  new  trial  asaioil 

a  defendant,  althong^  no  Bole  had  been  moved  for  in  the  Court  heloir 
and  the  timof  had  elapsed  for  moving  for  it. 

The  present  Bule  does  not  apply  to  appeals  by  motion  from  County 
Courts.^ 

Rule  7. 

In  Admiralty  actions  the  Court  or  a  Judge  sliall  hsye 
power  at  any  stage  of  the  proceedings  in  such  action,  upon 
a  motion  or  summons  by  either  p€u*ty;  calling  upon  the 
other  party  to  show  cause  why  the  trial  of  such  action 
should  not  take  place  on  an  early  day^  to  be  appointed  by 
the  Court  or  a  Judge,  to  appoint  that  such  trial  shall  take 
place  on  any  day  or  within  any  time  which  to  the  Court 
or  Judge  shall  seem  fit ;  and  for  such  purpose  the  Court 
or  Judge  shall  have  power  upon  such  motion  or  summons 
to  dispense  with  the  giving  of  notice  of  trial,  or  to  abridge 
the  time  or  times  appointed  by  these  Bules  for  giving  such 
notice,§  for  the  delivery  of  pleadings, (!  or  fordoing  any 
other  act  or  taking  any  other  proceeding  in  the  action, 
upon  such  terms  (if  any)  as  the  nature  of  the  case  may 
require. 

This  new  Eule  was   added  by   the   Rules   of  the   Supremd  Court, 
February,  1876. 

OEDER  LVIIa, 

DIVISIONAL    AND     OTHER    COURTS. 

Rule  1. 

The  following  proceedings  and  matters  shall  continue 
to  be  heard  and  determined  before  the  Divisional  Courts ; 
but  nothing  herein  contained  shall  be  construed  so  as  to 
take  away  or  limit  the  power  of  a  single  Judge  to  hear  and 

*  1  Q.  B.  D.,  636 ;  45  L.  J.  (Q.  B.),  687 ;  35  L.  T.,  606  ;  24  "W.  R., 
909.  t  See  Order  XXXIX.,  Rub  la. 

Brown  t.  Shaw,  1  Ex.  D.,  426.  }  Order  XXXVI. 

Orders  XXI.,  XXTT.,  and  XXIV. 


i 
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determine  any  such  proceedings  or  matters  in  any  case  in  Ord«r  LYXU, 
which  he  has  heretofore  had  poww  to  do  sc^  nrtn^ante      ^^^ 
require  any  interlocutory  proceeding  therein  heretofoie 
taken  before  a  single  Judge  to  be  taken  before  a  Divisional 
Court: — 

(1.)  Proceedings  on  the  Crown  side  of  the  Queen's 
Bench  Division. 

(2.)  Appeals  from  Bevising  Barristers,  and  proceedings 
relating  to  Election  Petitions,  Parliamentary  and  Muni- 
cipal. 

(3.)  Appeals  under  section  6  of  the  County  Courts  Act, 
1875. 

(4  )  Proceedings  on  the  Revenue  side  of  the  Exchequer 
Division . 

(5.)  Proceedings  directed  by  any  Act  of  Parliament  to 
be  taken  before  the  Court,  and  in  which  the  decision  of 
the  Court  is  final. 

(6.)  Cases  stated  by  the  Railway  Commissioners  under 
the  36  and  37  Vict.  c.  48. 

(7.)  Cases  of  Habeas  Corpus,  in  which  a  Judge  directs 
that  a  rule  nisi  for  the  writ,  or  the  writ,  be  made  returnable 
before  a  Divisional  Court. 

(8.)  Special  cases  where  all  parties  agree  that  the  same 
be  heard  before  a  Divisional  Court. 

(9.)  Appeals  from  chambers  in  the  Queen's  Bench, 
Common  Pleas,  and  Exchequer  Divisions,  and  applica- 
tions for  new  trials  in  the  said  Division  [s]  where  the 
action  has  been  tried  with  a  Jury. 

This  now  Rnh?  was  added  by  Rule  8  of  the  Rules  of  tlie  Supreme 
Court,  Uccfiiilxr,  1876. 

The  liuh.'  is  foimd«^d  upon,  and  intended  to  caixy  out  the  principle  of 
8.  17  of  tlio  Appellate  .liiriKdiction  Act,  1876,  by  which  it  is  enacted  that 
**on  jiikI  at'ier  th«;  1st  of  December,  1876,  every  action  and  proceeding  in 
the  Ilij^h  Coiii-t  of  Justice,  and  all  busmeaa  arising  out  of  the  same,  shall, 
no  far  as  ix  practicahic  ami  convenient,  bo  heard,  determined,  and  disposed 
of  before  a  xlnt/lc  Judgcy 

So  much  of  the  sections  of  the  Principal  Act  which  define  the  constitu- 
tion and  functions  of  Di\asional  Courts  as  are  inconsisteiit  with  the  pro- 
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Order  LTIIft.,  Tisions  of  that  enactment  are  thereby  repealed.  These  sectionB  are  the 
Bvle  1.  40th,  4l8t,  42nd,  43rd,  44th,  and  46th,  and,  for  the  extent  of  the  repeal, 
the  reader  is  referred  to  the  notes  to  those  sections,  tupra.  The  moet  im- 
portant alteration  is  the  omission  from  s.  41  of  the  Principal  Act  of  the 
words  which  direct  that  all  business,  which  according  to  the  practice 
existing  prior  to  the  Ist  of  Kovember,  1875,  would  haye  been  proper  to 
be  transacted  or  disposed  of  by  a  Superior  Court  of  Common  Law,  sitting  or 
BANCO,  may  be  transacted  and  dispcwed  of  by  Divisional  Courts.  The  effect 
of  these  words  had  been  simply  to  substitute  a  Divisional  Court  of  the 
Queen's  Bench,  Common  Pleas,  or  Exchequer  Division  for  the  Court  of 
Queen's  Bench,  Common  Pleas,  or  Exchequer  sitting  in  bane.  This 
arrangement  was  highly  conservative  of  the  old  practice,  but  by  a  pro- 
viso to  the  17th  section  of  the  Appellate  Jurisdiction  Act,  1876,  such 
business,  and  only  itieh  business,  is  to  be  transacted  and  disposed  of  by 
Divisional  Courts,  as  may  for  the  time  being  be  ordered  by  Rule*  of  Court 
to  be  heard  by  Divisional  Courts ;  and  the  present  Kule  is  an  authorita- 
tive exposition  of  the  business  to  be  so  transacted  and  disposed  ot  Any 
business  formerly  transacted  and  disposed  of  by  a  Superior  Court  of  Com- 
mon Law  in  bane^  which  is  not  mentioned  in  this  Kule,  or  in  section  46 
of  the  Principal  Act,  and  Order  LVIII.,  Rule  19a,  is  presumably  excluded 
from  the  cognizance  of  a  Divisional  Court  of  the  High  Court  of  Justice, 
and  relegated  to  the  tribunal  of  a  single  Judge,  from  whom,  in  certain 
cases,*  a  direct  appeal  to  the  Court  of  Appeal  is  now  given. 

**  (1.)  Procccdmgs  on  the  Crown  side  of  the  Queen's  Bench  Division." 
"The  Queen's  Bench  on  its  Crown  side,"  says  Mr.  Serjeant  Stephcn,+  *'  takes 
cognizance  of  all  criminal  causes,  from  treason  down  to  the  most  trivial 
misdemeanour  or  breach  of  the  peace."  By  Order  LXII.,  infra ^  *♦  nothing 
in  these  Rules  shall  affect  the  practice  or  procedure  in  proceedings  on  the 
Crown  side  of  the  Queen's  Bench  Dixasion."  (See  Regina  v.  Steel^X 
Megina  v.  Fletcher ^^  Re  EUerahatc.W  "Criminal  causes  and  matters 
within  the  exclusive  cognizance  of  the  Court  of  Queen's  Bench,  in  the 
exercise  of  its  original  jurisdiction,"  are  assigned  to  the  Queen's  Bench 
Division  by  s.  34  of  the  Principal  Act. 

"  (2.)  Appeals  from  Revising  Barristers."  By  s.  60  of  the  6  Vict.  c.  18, 
these  appeals  lie  to  the  Court  of  Common  Pleas,  and  are  transferred  to  the 
Common  Pleas  Division  by  s.  34  of  the  Principal  Act  The  decision  of 
tiiat  Division  on  a  registration  appeal  is  finaL  See  6  Vict.  c.  18,  s.  66, 
and  Aihworth  and  others^  Appellants,  v.  Hopper y  Respondent.ir  See  Roger 
on  Elections,  12th  edn.  (1876),by  Wolferatan. 

**  Proceedings  relating  to  Election  Petitions,  Parliamentary  and  Muni> 
dpal."  As  to  Parliamentary  Election  Petitions,  see  the  Parliamentary 
Elections  Act,  1868  (31  and  32  Vict.  c.  126),  and  Hardcastle  on  the  Law 
and  Practice  of  Election  Petitions.     By  ss.  2  and  5  of  the  Parliamentary 


*  See  Order  XL.,  Rule  4a,  substituted  for  Rules  4  and  5  of  the  eamo 
Order  by  Rule  7  of  the  Rules  of  the  Supreme  Court,  December,  1876. 

t  4  Stephen's  Comm.,  307,  7th  edn. 

t  2  Q  B.  D.,  37  ;  46  L.  J.  (M.  C),  1 ;  36  L.  T.,  634. 

j  2  Q  B.  D.,  43 ;  46  L.  J.  (M.  C),  4  ;  36  L.  T.  638. 

II  1  QB.D.,481. 

%  1  Charley's  Cases  (Court),  62.  As  to  the  distribution  of  Revising 
Barristers  among  the  Circuits,  see  s.  23  of  the  Principal  Act,  and  the 
Order  in  Council  of  27th  June,  1876 ;  W.  N.,  1876,  p.  316. 
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Elections  Act,  the  Ck>iirt  haying  jurisdiction  under  that  Act  in  election  Order  LYIIa., 
petitions  is  defined  to  be  the  Court  of  Common  Pleas.    This  jurisdiction        Bule  L 

was  transferred  to  the  Common  Pleas  Division  by  s.  34  of  the  Principal  — 

Act.* 

As  to  Municipal  Election  Petitions,  see  the  Municipal  Corporation  Acts, 
edited  by  Eawlmson  (6th  edition,  1874,  by  Geary).  The  Court  of  Com- 
mon Pleas  is  the  Court  which  has  jurisdiction  under  the  Corrupt  Practices 
(Municipal  Elections)  Act,  1872,t  and  this  jurisdiction  also  was  transferred 
to  the  Common  Pleas  Division  by  s.  34  of  the  Principal  Act 

"  (3.)  Appeals  imder  s.  6  of  the  County  Courts  Act,  1876."  By  sect.  6 
of  the  County  Courts  Act,  1875  (38  and  39  Vict  c.  50),  **  inany  cause, 
suit,  or  proceeding,  other  than  a  proceeding  in  bankruptcy,  tried  or  heard 
in  any  County  Coiirt,  and  in  which  any  person  aggrieved  has  a  right  of 
appeal,  it  shall  bo  lawful  for  any  person  aggrieved  by  the  ruling,  order, 
direction,  or  decision  of  the  Judge,  at  any  time  within  eight  days  after  the 
same  shall  have  been  made  or  given,  to  appeal  against  such  ruling,  order, 
direction,  or  decision  by  motion  to  the  Court  to  which  such  appc^  lies, 
instead  of  by  special  case,  such  motion  to  be  ex  parte  in  the  first  instance, 
and  to  be  granted  on  such  terms  as  to  costs,  security,  or  stay  of  proceedings, 
as  to  the  Court  to  which  such  motion  shall  be  made  shall  seem  fit.  Ajad 
if  the  Court  to  which  the  appeal  lies  bo  not  then  sitting,  such  motion  may 
bo  made  before  any  Judge  of  a  Superior  Court  sitting  in  chambers.  * 

<*  The  Court  to  which  Uie  appeal  Lies  "  is  the  Divisional  Court  established 
by  s.  45  of  the  Principal  Act,  J  suprOy  and  Order  LVIII.,  Kule  19a,§  infra. 
As  all  appeals  from  County  Courts  are  to  be,  under  these  enactments,  to 
a  Divisional  Court,  the  present  provision  seems  hardly  necessary. 

**  (4.)  Proceedings  on  the  Revenue  side  of  the  Exchequer  Division.** 
**  In  the  capacity  of  a  Court  of  Law,  on  the  Eovenue  side  the  Court  of 
Exchequer,"  says  Mr.  Serjeant  Stephen,||  '*  ascertains  and  enforces,  by 
proceedings  appropriate  to  the  case,  the  proprietary  rights  of  the  Crown 
against  the  subjects  of  the  realm."  The  procedure  and  practice  in  Crown 
suits  in  the  Exchequer  is  regulated  by  the  28  and  29  Vict  c.  104,  and 
Beg.  Gen.  Easter  Term,  1866.11  Nothing  in  these  Rules  affects  such  pro- 
cedure or  practice.**  The  jurisdiction  of  the  Court  of  Exchequer  "  as  a 
Court  of  Revenue,"  is  expressly  transferred  to  the  Exchequer  Division  by 
s.  34  of  the  Principal  Act,  supra, 

*  *  (5.)  Proceedings  directed  by  any  Act  of  Parliament  to  bo  taken  before 
the  Court,  and  in  which  the  decision  of  the  Court  is  final."  The  decision  is 
final  in  the  cases  mentioned,  supra,  in  (2),  ft  and  infra,  in  (6).JJ  All  orders 
of  the  Court  on  a  case  stated  by  the  justices  under  the  20  and  21  Vict, 
c.  43,  s.  6,  arc  ^'  final  and  conclusive  on  all  parties."  So  are  orders  under 
the  County  Court  Acts,  the  13  and  14  Vict  c.  61,  s.  14,  the  19  and  20 
Vict  c.  108,  s.  68,  and  the  28  and  29  Vict.  c.  99,  s.  18. 


*  See  s.  38  of  that  Act  as  to  the  rota  of  Judges  for  Election  Petitions, 
t  The  35  and  36  Vict.  c.  60,  s.  2. 
X  See  the  note  to  that  section  and  cases  there  cited. 
§  Added  by  Rule  11  of  the  Rules  of  the  Supreme  Court,  Dec.,  1876. 
II  4  Stcph.  Comm.,  340.      H  See  L.  R.,  1  Ex.,  389.       ♦♦  Order  LXU. 
ft  6  Vict  c.  18,  s.  66 ;  31  and  32  Vict.  c.  126,  s.  11,  subs.  (16) ;  36  and 
36  Vict.  c.  60,  s.  15,  subs.  (6). 

}J  36  and  37  Vict.  c.  48,  s.  26,  which  see,  infra. 
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IM«r  X^fXta.,     "^^  jnd^ent  of  the  Court  in  asn  interpleader  itsue,  or  in  a  dedsion  of 
Bold  1.       the  Court  in  a  sunmury  manner  under  as.  14  and  15  of  the  Common  Iom 

»- ^Procedure  Act,  1860,  iamade  by  s.  17  of  that  Act "  final  and  oondosiYe  ** 

agaiiiat  the  parties,  and  all  persons  claimiTig  by,  from,  and  under  them. 
'  ^Where,  by  any  Act  of  P^Hament,  it  is  pnmded  that  the  dedsioa  of 
any  Court  c&lU  be  final,  an  appeal  will  notnow  lie  from  the  decision  in  such 
a  caae  of  the  High  Court  to  the  Court  of  Appeal*  It  is  an  addittonal 
reason,  tiierefore,  that  tiie  jurisdiction  oi  the  Court  should  not  be  exer- 
dsed  by  a  singlo  Judge  in  tiiese  cases,  that  any  mistake  on  his  pert  would 
be  incurable. 

"  (6.)  Cases  stated  by  the  Railway  Commissioners  under  the  36  and  37 
T!ct.  c.  48."  By  sect.  26  of  the  86  and  37  Ytct.  c.  48  (the  Regulation 
of  Railways  Act,  1873),  the  Railway  Commissioners  **  shall  in  all  pro- 
oeedingB  lieforo  them  under  sects.  6, 11, 12  and  13  of  that  Act,  and  may 
if  they  think  fit  in  all  other  proceedings  before  them  at  the  instance  of 
ax^  puty  to  the  proceedings  before  them,  state  a  case  in  writing  for  the 
opmion  at  any  Superior  Court  determined  by  the  Commissioners  upon  any 
question  whidi  in  the  opinion  of  the  Commissioners  is  a  question  of  law. 
*^  All  orders  of  the  Court  under  that  section  shall  be  final  and  condusiTe 
on  all  parties." 

**  (7.)  Cases  of  Habeas  Corpus,  in  which  a  Judge  directs  that  a  rule 
nisi  for  the  writ,  or  the  writ  be  made  returnable  before  a  Divisional 
Court."  "  The  writ  of  Hab.  Chrp.  is  usually,"  observes  Mr.  KeiT,t  "  re- 
turnable, if  it  issues  in  vacation,  before  the  Judge  himself  who  awarded  it, 
and  he  proceeds  by  himself  thereon,  unless  the  term  shall  intervene,  and 
then  it  may  bo  returned  into  Court."     For  **  term  "  read  "  sittings.*' 

**  (8.)  Special  cases  where  all  parties  agree  that  the  same  shall  be  heard 
before  a  Divisional  Court."  Onier  XXXIV.,  which  contains  the  practice 
with  regard  to  special  cases,  contemplates  their  being  heard  "by  the 
Court,"  i.e.f  "by  a  Divisional  Court."  But  special  cases,  it  would  seem, 
will  only  be  heard  in  future  by  a  Divisional  Court,  where  *'  all  parties 
agree  "  iJiat  it  shall  be  so  heard. 

**  (9.)  Appeals  from  Chambers  in  the  Queen's  Bench,  Common  Pleas, 
and  Exchequer  Division  [s]."  These  appeak,  by  Order  LTV.,  Rule  6,  are 
to  be  "to  the  Court"  by  motion,  therefore  presumably  to  a  Divisional 
Court.     The  practice  wUl  remain  unaltered. 

"  And  apphcations  for  new  trials  in  the  said  Division  (#iV?),  when  the 
action  has  been  tried  by  a  Jury."  This  is  in  accordance  with  the  new 
Rule  la,  substituted  by  Rule  5  of  the  Rules  of  the  Supreme  Court, 
December,  1876,  for  Rule  1  of  Order  XXXIX.  "  Where  in  an  action  in 
the  Queen's  Bench,  Common  Pleas  or  Exchequer  Division  (»i<?),  there  has 
been  a  trial  by  jury,  the  application  for  a  new  trial  shall  be  to  a  Divisional 
Court." 

Rule  2. 

Where,  by  section  17  of  the  Appellate  Jurisdiction  Act, 
1876,  or  by  these  £.ules,  any  application  ought  to  be  made 
to,  or  any  jurisdiction  exercised  by  the  Judge  before  whom 
an  action  has  been  tried,  if  such  Judge  shall  die  or  cease 

*  S.  20  of  the  Appellate  Jurisdiction  Act,  1876. 

t  Kerr's  Blackstone,  Vol.  IH.,  p.  124,  4th  edn.  (1876). 
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to  be  a  Judge  of  the  High  Court,  or  if  such  Judge  shall  Ortar  IVIla., 
be  a  Judge  of  the  Court  of  Appeal,  or  if  for  any  other  ^^^  ^ 
reason  it  shall  be  impossible  or  inconvenient  that  such 
Judge  shall  act  in  the  matter,  the  President  of  the  Divi- 
sion to  which  the  action  belongs  may,  either  by  a  Special 
Order  in  any  action  or  matter,  or  by  a  General  Order  applic- 
able to  any  class  of  actions  or  matters,  nominate  some 
other  Judge  to  whom  such  application  may  be  made,  and 
by  whom  such  jurisdiction  may  be  exercised. 

This  new  Rule  was  added  by  Rule  9  of  the  Rules  of  the  Supreme  CJourt, 
December,  1876. 

The  necessity  for  the  Rule  arises  from  the  power  of  adjourning  the  case 
"  for  further  consideration,"  given  by  Order  XXXVI.,  Rule  22a,  which 
was  substituted  for  Rule  22,  by  Rule  3  of  the  Rules  of  the  Supreme 
Court,  December,  1876. 

Itule  3. 
Every  Vacation  Judge  shall  have  the  same  power  and 
authority  as  heretofore. 

This  new  Rule  was  added  by  Rule  10  of  the  Rules  of  the  Supreme 
Court,  December,  1876.  ^ 

The  provisions  as  to  Vacation  Judges  will  be  found  in  s.  28  of  the 
Principal  Act,  tupra,  and  Order  LXI.,  Rules  6,  6  and  7,  infra.  The 
"  power  and  authority  "  of  Vacation  Judges  is  not  to  be  augmented  bv 
reason  of  the  now  power  and  authority  conferred  upon  "  a  single  Judge. ' 

ORDER  LVIII. 

APPEALS.* 

Mule  1. 
Bills  of  exceptions  and  proceedings  in  error  shall  be 
aboHshed. 

This  Rule  is  a  re-enactment  of  Rule  49  of  the  Principal  Act. 

The  Rule  is  taken  verbatim  from  the  First  Report  of  the  Judicature 
Commissionf : — **  All  proceedings  in  error  and  billfl  of  excei)tion8,"  they 
recommended,  "  should  bo  abolished." 

The  present  Rule  sweeps  away  the  minute  details  of  the  Common 
Law  Procedure  Acts  respecting  procedure  in  error  and  on  appeals.^ 


« 


This  Order  only  applies  to  appeals  to  the  Court  of  Appeal,  and  not  to 
appeals  to  the  House  of  Lords.  Justice  v.  The  Mertey  Steel  attd  Iron 
Company,  1  C.  P.  D.,  676;  24  W.  R.,  965 ;  2  Charle/i  Cases  (Court), 
142.  t  P.  24. 

t'See  the  Act  of  1852,  sa.  146-167,  snd  the  Act  of  1864,  ss.  84-43. 
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Order  t.vttt,      It  must  not  be  supposed  that  the  Common  Lawyers  in  the  House  of 
Rule  !•     '  Commons  submitted,  without  a  murmur,  to  the  aboHtion  of  biUs  of  excep* 

tions  and  proceedings  in  error.    Kr.  (now  Mr.  Justice)  Lopes,  Q.C.,  gave 

notice  of  his  intention  to  move  the  omission  of  this  Hule  in  CommitteOy 
and  Mr.  Morgan  Lloyd,  Q.C.,  gave  notice  of  his  intention  to  move  to  leave 
out  **  bills  of  exceptions  and,'*  and  to  add  at  the  end  of  this  Rule, ''  Provided 
that  nothing  in  this  or  the  Principal  Act  contained  shall  deprive  any  party 
to  an  action  of  the  right  to  tender  a  bill  of  exceptions  to  any  ruling  of  a 
Judge  which  he  would  have  had  if  the  said  Acts  had  not  been  passed." 

These  notices,  however,  were  not  acted  upon. 

Mr.  Watkin  Williams,  Q.C.,  was  more  successful.  He  succeeded  in 
persuading  the  Attomey-G^eial  (Sir  K.  BaggaUay)  to  accept  a  new 
clause,  which  now  appears  as  s.  22  of  this  Act,  and  which  appears  to 
have  restored  biUs  of  exceptions  in  a  modified  form,  by  enabling  any  party 
to  **  found  "  a  motion  in  tne  Court  of  Appeal  **  upon  an  exception  entered 
upon  and  annexed  to  the  record.** 

Section  22  of  this  Act  and  the  present  Rule  appear,  not  unnaturally,  to 
have  somewhat  puzzled  the  Counsel  for  the  defendants  in  the  important 
case  of  Cheese  v.  Zovefoy*  which  was  an  action  to  prove,  in  solemn  form, 
the  will  of  one  John  Harris,  tried  before  Hanncn,  J.,  and  a  special  jury, 
in  the  Probate  Di>'ision.  A  bill  of  exceptions  to  his  lordship's  ruling  teas 
actually  tendered  at  the  trial,  and  notwithstanding  the  present  Hule,  the 
Judge  ordered  it  to  be  **  anttexed  to  the  record y*  imder  s.  22  of  this  Act. 
The  question  then  arose,  "What  will  the  Court  of  Appeal  do  with  it?" 
The  defendant's  Counsel  applied,  ex  parte,  to  the  Court  of  Appeal  for 
"directions."  **  Our  difficulties,"  they  said,  **are  twofold — (I)  that 
aU  bills  of  exceptions  are  now  abolished  by  Order  LVIII.,  Rule  1 ;  and 
(S!)  that  there  la  now  no  record  to  which  the  *  exception*  can  be 
•*  annexed."  They  pointed  out  that  s.  22  of  this  Act  gave  them  the  option 
of  coming  direct  to  the  Court  of  Appeal.  The  Court  of  Appeal  were  of 
opinion  that  the  proper  mode  of  bringing  the  exceptions  before  them  was 
to  give  notice  of  motion  of  appeal  from  the  Judge*  s  ntling. 

Rule  2. 
All  appeals  to  the  Court  of  Appeal  shall  be  by  way  of 
re-hearing,t  and  shall  be  brought  by  notice  of  motion  in  a 
summary  way,  and  no  petitionrcase;  or  other  formal  pro- 
ceeding  other  than  such  notice  of  motion  shall  be  necessary. 
The  appeUant  may  by  the  notice  of  motion  appeal  from 
the  whole  or  any  part  of  any  judgment  or  order,  and  the 
notice  of  motion  shall  state  whether  the  whole  or  part  only 
of  such  judgment  or  order  is  complained  of,  and  in  the 
latter  case  shall  specify  such  part. 

This  Rule  is  a  re-enactment  of  Kule  50  of  the  Principal  Act. 

The  first  clause  of  this  Kule  is  copied  verbatim  from  the  First  Report  of 

*  26  W.  R.,  463. 

t  This  does  not  apply  to  Bankruptcy  appeals.    In  He  Walton,  Ex  parts 
Reddish,  26  W.  R.,  741 ;  W.  N.,  1877,  p.  160. 
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the  Judicature  Commissioners,*  who  advised  that  ''  every  appeal  should  Order  LVIII., 
be  deemed  to  be  in  the  nature  of  a  re-hearing,  and  should  be  brought  by       Bole  8. 

notice  of  motion,  in  a  summary  way,  without  any  petition  or  formal  ••- • 

procedure." 

Prior  to  this  enactment  appeals  by  way  of  re-hearing  were  usually 
heard  on  petUioUf  and  only  orders  made  upon  motion  were  heaid. 
upon  motion  f  so  that  this  Bule  involves  a  considerable  change  even  in 
Chancery  practice,  from  which  the  procedure  of  this  Order  is,  for  the 
most  part,  taken. :{ 

The  appeal  under  the  Common  Law  Procedure  Acts,  1854  and  1860,  was 
by  way  of  case  stated.  See  s.  39  of  the  Act  of  1854  and  s.  9  of  the  Act 
of  1860.    As  to  the  quorum  of  Judges,  see  s.  12  of  this  Act,  supra. 

As  to  the  jurisdiction  of  the  Court  of  Appeal,  see  s.  19  of  the  Principal 
Act,  and  the  note  thereto,  supra. 

An  action  is  not  "  ponding  "  in  the  Court  of  Appeal  until  the  notice  of 
the  appeal  has  been  served.  $  Until  such  service  there  is  indeed  tio  appeal.  || 

On  the  argument  of  appeals  the  Court  of  Appeal  will  hear  two  Counsel 
on  each  side.f 

"Appeals  to  the  Court  of  Appeal."  Prior  to  the  commencement  of 
the  Supreme  Court  of  Judicature  Acts,  an  appeal  lay  direct  to  the  House 
of  Lords  from  any  order  or  decree  of  the  Master  of  the  Rolls  or  of  the 
Vice- Chancellors,  which  had  been  inrolled,  Inrolment  is  now,  however, 
a  useless  ceremony.  No  appeal  lies  from  the  High  Court  of  Justice  to 
the  House  of  Lords ;  and  the  High  Court  of  Justice  cannot,  by  inrolling 
its  orders  or  decrees  oust  the  jurisdiction  of  the  Court  of  Appeal.** 

Except  in  very  extreme  cases,  where  serious  injustice  would  be  done, 
the  Court  of  Appeal  will  not  entertain  an  appeal  from,  the  order  of  a 
Judge  at  chambers,  striking  out  pleadings  as  tmbirrassing,  under  Order 
XXVII.,  Kulo  Iff  (See  the  note  to  that  Eule,  where  the  principles  on 
which  the  Court  of  Appeal  acts  in  these  cases  are  fully  stated.) 

A  Rule  nisi  was  granted  by  the  Court  of  Appeal  calling  upon  a  County 
Court  Judge  to  show  cause  why  he  should  not  sign  a  case  for  an  appeal ; 
but  on  cause  being  shown,  the  rule  was  discharged.  J  J 

♦  First  Report,  p.  24. 

t  See  Daniel's  Chancery  Practice,  chap,  xxxii.,  s.  ii. 

j  The  Rule  clearly  repeals  Order  XXXI.,  Rule  8,  of  the  Consolidated 
Orders  of  that  Court. 

§  Per  MeUish,  L.  J.,  in  Wilson  v.  Smith,  34  L.  T.,  471. 

II  In  Re  Gilbert,  Ex  parte  Vineyy  4  Ch.  D.,  794  ;  46  L.  J.  (Bankruptcy), 
80;  36  L.  T.,  41. 

U  1  Ch.  D.,  1  ;  Sneesby  v.  The  Lancashire  and  Yorkshire  Railway 
Company,  1  Q.  B.  D.,  42;  45  L.  J.  (Q.  B.),  1;  33  L.  J.,  372;  24 
\V.  R.,  99. 

♦*  Hastie  V.  Jlastie,  2  Ch.  D.,  304  ;  34  L.  T.,  747 ;  24  W.  R.,  564. 
But  see  Allan  v.  The  United  Kingdom  Telegraph  Company,  24  W.  R.,  898  ; 
2  Charley's  Cases  (Court),  10. 

ft  Golding  v.  The  Wharton  Railway  and  River  Saltworks  Company, 
Limited,  1  Q.  B.  D.,  374;  34  L.  T.,  374;  24  W.  R.,423;  Watson  v. 
JKorft^W/,3Ch.  D.,380;  45  L.  J.  (Ch.),  744  ;   35  L.T.,  86;  24  W.  R.,  1009. 

XX  Sharrock  v.  The  London  and  North  Western  Railway  Company,  1  C.  P. 
D.,  70;  33  L.  T.,  341  ;  24  W.  R.,  346;  on  appeal,  Titnes,  November 
23rd  and  December  18th,  1875 ;  1  Charley's  Cases  (Court),  166,  167,  169. 
171.     But  see  Clarke  v.  Roche,  36  L.  T.,  727. 
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Ordar  LYm.,      Notico  of  interlocntory  appeals  ahoold  be  given  to  the  other  adfOf  and 
Biila  i.       the  ouee  be  regularly  placed  on  the  paper  for  the  day.* 

Eule  3. 

The  notice  of  appeal  shall  be  served  upon  all  parties 
directly  affected  by  the  appeal,  and  it  shall  not  be  necessary 
to  serve  parties  not  so  affected ;  but  the  Court  of  Appeal 
may  direct  notice  of  the  appeal  to  be  served  on  all  or  any 
parties  to  the  action  or  other  proceeding,  or  upon  any 
person  not  a  party,  and  in  the  meantime  may  postpone  or 
adjourn  the  hearing  of  the  appeal  upon  such  terms  as  may 
seem  just,  and  may  give  such  judgment  and  make  such 
order  as  might  have  been  given  or  made  if  the  persons 
served  with  such  notice  had  been  originally  parties.  Any 
notice  of  appeal  may  be  amended  at  any  time  as  to  the 
Court  of  AppecJ  may  seem  fit. 

This  Rule  is  a  re-enactment  of  Rule  61  of  the  Principal  Act. 

At  the  foot  of  a  petition  of  appeal  in  Chancery  it  was  necessary  to  state 
the  names  of  the  parties  intended  to  be  served,  t 

A  petition  of  appeal  in  Chancery  was  not  itself  served  npon  the  parties, 
but  they  might  obtain  copies  of  it  fi-om  the  appellant's  solicitor,  or  in 
default,  office  copies  from  the  Report  Office.  The  order  for  setting  down 
the  petition  for  hearing  was  served,  but  it  might  be  served  only  two  days 
before  the  hearing.  J  A  similar  interval  was  all  that  was  necessary  in  the 
case  of  appeal  motions. 

The  twenty-one  days  within  which  an  appeal  from  an  interlocutory 
order  must  (under  Rules  9  and  16  of  this  Order)  be  brought,  run  from  the 
date  of  the  service  of  the  notice  of  ai)peal  under  this  Rule.} 

**  The  Court  of  Appeal  may  direct  notice  of  the  appeal  to  be  served 
on  any  parties  to  the  action."  Where  a  defendant,  who  was  unsuccessful 
at  the  trial,  obtained  a  rule  niai  against  the  plaintiff  for  a  new  trial,  and 
the  Court  below  discharged  the  rule  uisi^  and  the  imeuccessful  defendant 
appealed,  the  Court  of  Appeal,  under  the  power  confeiTcd  by  these 
words,  directed  notico  of  the  appeal  to  be  served  on  the  defendant  who  was 
successful  at  the  trial,  and  that  until  notico  of  the  appeal  had  been  so 
8crv(Kl,  the  case  should  stand  over. 


*  Jteed  V.  Pritchardy  Timcs^  November  18th,  1876;  1  CTiarlcy's  Cases 
(Court),  172.     Per  the  Court  of  AppeaL 
t  Chancery  Order  of  19th  March,  1869. 

i  Daniel's  Chancery  Practice,  pp.  1362  and  1356. 
Ex  parte  Saffery,  In  Re  Lambert,  6  Ch.  D.,  365 ;  36  L.  T.,  632  ;  25 
W.  B.,  672. 

II  PurtieU  V.  The  Great   Wettem  Railway  Company  and  JTarrit,  1  Q.  B. 
D.,  636 ;  46  L.  J.  (Q.  B.),  687 ;  34  L.  T.,  822 ;  24  W.  R.,  72. 
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By  an  order  in  an  administration  suit  a  fund  was  directed  to  be  paid  Ordsr  LVIII., 
to  A.,  one  of  three  daimants.    B.,  one  of  the  other  claimants,  appealed,       Bole  8. 

but  only  served  notice  of  the  appeal  on  A.    It  was  held  by  the  Court  of 

Appeal  that  B.  must  serve  notice  of  the  appeal  on  C,  the  remaining 
claimant,  as  well  as  on  A.,  though  C.  did  not  appeal  from  the  order ;  and 
the  appeal  was  directed  to  stand  over  under  tiiis  Rule  for  a  week  for 
notice  to  be  served  by  B.  on  C* 

Utile  4. 
Notice  of  appeal  from  any  judgment,  whether  final  or 
interlocutory,   shall  bo   a  fourteen   days'  notice,   and 
notice  of  appeal  from  any  interlocutory  order  shall  be  A 

FOUR  days'  notice. 

Only  two  days'  notice,  as  wo  have  8een,t  was  necessary  for  the  hearing 
of  petitions  of  appeal  and  appeal  motions  in  Chancery.  See  the  note  to 
Btde  9  of  this  Order,  infra,  as  to  the  length  of  notice  in  appeals  from  the 
Court  of  Bankruptcy,  and  the  note  to  Rule  16  of  this  Order,  infra,  as  to 
tlie  length  of  notice  hitherto  in  appeals  from  the  Court  of  Admiralty. 
The  latter  part  of  this  Rule  is  taken  from  s.  37  of  the  Common  Law 
Procedure  Act,  1854. 

Rule  5. 
The  Court  of  Appeal  shall  have  all  tho  powers  and 
duties  as  to  amendment  and  otherwise  of  the  Court  of 
First  Instance,  together  with  fuU  discretionary  power  to 
receive  further  evidence  upon  questions  of  fact,  such 
evidence  to  be  either  by  oral  examination  in  Court,!  by 
aflBdavit,  or  by  deposition  taken  before  an  examiner  or 
Commissioner.  Such  further  evidence  may  be  given 
without  special  leave  upon  interlocutory  applications,  or 
in  any  case  as  to  matters  which  have  occurred  after  the 
date  of  the  decision  from  which  the  appeal  is  brought. 
Upon  appeals  from  a  judgment  after  trial  or  hearing  of 
any  cause  or  matter  upon  the  merits,  such  further  evidence 
(save  as  to  matters  subsequent  as  aforesaid)  shall  be 
admitted  on  special  grounds  only,  and  not  without  special 
leave  of  the  Court.     The  Cohrt  of  Appeal  shall  have 

POWER   TO    GIVE    ANY    JUDGMENT    AND   MAKE    ANY    ORDER 

•  Hunter  v.  Hunter  (1),  24  W.  R.,  684. 
t  Note  to  Bule  3  of  this  Order,  tupra, 
t  16  &  16  Vict.  c.  86,  s.  39. 
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Ordinr  L^IIL,  WHICH   OUGHT  TO  HAVE  BEEN  MADE.  AKD  TO  MAKE  SUCH 

Bole  5. 
FURTHER    OR    OTHER   ORDER   AS   THE   CASE    MAY   REQUIRE. 

The  powers  aforesaid  may  be  exercised  by  the  said  Coart, 
notwithstanding  that  the  notice  of  appeal  may  be  that 
part  only  of  the  decision  may  be  reversed  or  varied ;  and 
such  powers  may  also  be  exercised  in  favour  of  all  any  or 
of  the  respondents  or  parties,  although  such  respondents 
or  parties  may  not  have  appealed  from  or  complained  of 
the  decision.  The  Court  of  Appeal  shall  have  power  to 
make  such  order  as  to  the  whole  or  any  part  of  the  costs 
of  the  appeal  as  may  seem  just. 

This  Enlo  is  a  re-enactment  of  Rule  52  of  the  Principal  Act 

"Amendment."  See  Order  XVI.,  Rule  13,  and  Order  XXVII.— By 
the  Ck)mmon  Law  Procedure  Act,  1852,  s.  222,  the  proceedings  in  error, 
like  other  proceedings,  might  have  been  amended.* 

It  would  seem  that  the  rules  with  respect  to  amendment  at  the  hearing 
of  a  cause  in  the  Court  of  Chancery  applied  to  the  giving  leave  to  amend 
at  the  hearing  of  an  appeal.f 

The  initial  words  of  this  Rule,  **tho  Court  shall  have  all  the  powers 
and  duties  as  to  amendment,  and  otherwise^  of  the  Court  of  First  Instance,** 
enable  the  Court  of  Appeal  to  enlarge  the  time  or  do  any  other  act  that 
is  necessary.J 

"Further  e^adencc."  Upon  a  rehearing  it  was  not  in  general  com- 
petent to  either  party  to  enter  into  any  now  e^ddence.  But  an  applica- 
tion on  motion  or  petition,  which  had  failed  below,  might  have  been 
renewed  before  the  Court  of  Appeal  on  fresh  evidence.  $ 

Where  the  Court  below  refused  to  allow  the  Counsel  for  the  plaintiff 
(appellant)  to  adduce  further  evidence,  after  the  defendant's  Counsel  had 
summed  up  the  evidence  for  the  defence^  to  show  that  confusion  had  arisen 
from  the  double  signification  of  a  word,  the  Court  of  Appeal  admitted  the 
further  evidence,  and,  on  the  strength  of  it,  reversed  the  decision  of  the 
Court  below.|| 

"  Matters  which  occurred  after  the  date  of  the  decision."  Under  the 
former  Chancery  practice  no  e^ddence  was  allowed  to  bo  given  as  to 
matters  which  had  occurred  since  the  oiiginal  hearing.lf  This  practice  is 
now  changed. 

"  Questions  of  fact."     A  Probate  cause,  which  was  pending  on  the  1st 

•  Archbold's  Practice,  p.  665. 

t  Daniel's  Chancery  Practice,  p.  1356 :  The  President  of  St,  Mary 
Magdalen  v.  Sibthorpe,  1  Huss.,  154. 

J  Purnell  v.  The  Great  Western  Railway  Company  and  Harris  (2),  1  Q.  B. 
D.,  636;  45  L.  J.  (Q.  B.),  687;  35  L.  T.,  606 ;  24  W.  R.,  909,  in  the 
Court  of  Appeal, 

§  Addison  v.  Hindmarsh^  1  Vem.,  422 ;  Re  European  Bank,  L.  R.,  5 
Oh.,  358,  362. 

II  Bigsby  v.  Dickinson,  4  Ch.  D.,  24  ;  46  L.  J.  (Ch.),  280 ;  25  W.  R.,  89. 

%  Lambe  v.  Orton,  33  L.  J.  (Ch.),  81. 
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of  NoYomber,  1875,  was  heard  by  a  Judge  of  the  Probate  Diviflion  without  Order  LVIIL, 
a  Jury  under  the  Court  of  Probate  Act,  1867,  Eule  47.    The  Judge       Bule  6. 

decided  the  issues  of  fiict  raised  by  the  pleadings,  and  pronounced  a  decree 

in  the  plaintiffs'  favour.  From  this  decree  the  defendants  appealed  to 
the  Court  of  Appeal.  On  the  opening  of  the  appeal  the  plaintiffs  sub- 
mitted that,  as  the  rules  of  the  Probate  Court  remained  in  force  under  s.  18 
of  this  Act,  the  defendants  should  have  applied  under  the  Court  of  Probate 
Act,  1867,  for  a  rehearing;  and  that,  having  neglected  to  do  so,  the 
Judge's  finding  must  be  treated  as  being  as  conclusive  as  the  verdict  of  a 
jury.  The  Court  of  Appeal  decided  that  it  was  not  obligatory  on  the 
defendants  to  have  applied  for  a  rehearing,  and  that  they  might  treat 
the  decree  as  a  final  decree  in  the  cause,  and  appeal  from  it  on  the  facts, 
as  well  as  on  the  law.* 

"  Special  leave  of  the  Court."  Where  a  party  is  desirous  of  adducing 
further  evidence  upon  an  appeal,  it  is  sufficient  for  him  to  give  the 
other  side  notice  that  he  will  apply  at  the  hearing  for  special  leave  to 
adduce  such  evidence,  f 

**The  Court  of  Appeal  shall  have  power  to  give  any  judgment  and 
make  any  order  which  ought  to  have  been  made,  and  to  make  such  further 
or  other  order  as  the  case  mat/  require.**  "Larger  words,  I  think,"  said 
Jessel,  M.R.,  when  delivering  judgment  in  Furnell  v."  The  Great  Western 
Hailway  and  ITarriSjl  '*  could  not  be  inserted."  In  the  case  just  men* 
tioned,  which  was  an  action  for  damages  for  an  injury  caused  by  negli- 
gence against  a  railway  company  and  its  contractor,  the  Court  of 
Appeal  held  that  by  \'irtuo  of  these  words  they  had  power  to  call  upon 
the  contractor  (who  was  exonerated  from  blame  by  the  verdict  of  the  juiy 
at  the  trial;  and  (2)  by  the  decision  of  the  Queen's  Bench  Division,  whi(i 
discharged  a  rule  nisi  obtained  by  the  railway  company  against  the 
plaintiff  for  a  new  trial)  to  show  cause  to  the  Couirt  of  Appeal  why  a  new 
trial  should  not  be  granted  as  against  him,  as  well  as  against  the  plaintiff, 
although  no  rule  had  been  moved  for  as  against  him  in  the  Queen's 
Bench  Division,  and  the  time  for  moving  for  it  had  long  expired. 

By  an  order  in  an  administration  suit,  a  fund  which,  according  to  the 
construction  to  be  put  upon  a  will  and  codicil,  was  payable  to  A.,  or  B. 
or  C,  was  directed  by  Bacon,  V.C,  to  be  paid  A.  B.  appealed,  but  only 
served  notice  of  appeal  on  A.  The  Court  of  Appeal  ordered  notice  of 
appeal  to  be  Bcr\'ed  on  C.  B.'s  appeal  was  dismissed,  and  it  was  then 
decided  that  it  was  open  to  the  Court  of  Appeal  to  entertain  an  appeal  by 
C.  for  a  reversal  of  the  decision  of  Bacon,  V.C,  although  C.  had  given 
no  notice  of  appeal.  All  that  a  respondent  could  ask  for,  when  a  co-re- 
spondent sought  relief  against  him  without  notice,  was  further  time ;  and, 
at  the  instance  of  A.,  the  Court  of  Appeal  accordingly  ordered  the  appeal 
to  stand  over  for  fourteen  days,  when  it  would  be  on  the  paper  for  the 
hearing  of  the  appeal  of  C.  against  A.§ 

Where  there  was  an  appeal  from  the  decision  of  the  Common  Pleas 
Division  upon  a  rule  to  enter  a  nonsuit  or  verdict,  which  brought  into 

♦  Sugden  v.  Lord  St.  Leonards,  1  P.  D.,  164  ;  46  L.  J.  (P.  D.  and  A.), 
49 ;  34  L.  T.,  372 ;  24  W.  R.,  860 ;  2  Charley's  Cases  (Court),  160. 

t  Justice  v.  TAi  Mersey  Steel  and  Iron  Company,  Limited,  24  W.  R., 
199  ;  In  He  the  Coal  Economising  Oat  Company,  46  L.  J.  (Ch.),  88. 

J  1  Q.  B.  D.,  636  ;  46  L.  J.  (Q.  B.),  687 ;  36  L.  T.,  606  ;  24  W.  R., 
909. 

k  Hunter  v.  Sunter  (2),  24  W.  R»,  627. 
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Order  LVIIL,  question  the  ooiTectness  of  a  previous  deciaon  of  the  same  DiTision  npoQ 
Bnle  A.       a  denfarrer  in  the  same  case,  and  the  Court  of  Appeal  OYerruled  the 

decision  of  the  Common  Fleas  upon  the  rule ;  the  Court  of  Appeal^aUlioiigli 

JXD  tiotice  of  appeal  had  been  given  from  the  dedsion  on  the  demnsery 
treated  it  as  under  appeal,  and  overmled  it  also.* 

^  Any  judgment  which  ought  to  have  been  made."  This  is  copied  from 
B.  41  of  the  Common  Law  Procedure  Act,  1854  : — "The  Court  of  Appeal 
<shall  give  such  judgment  as  ought  to  have  been  given  in  the  Court  beloir. 
The  Common  Law  JProcedure  Act,  1852,  s.  157,  has  a  similar  provision: — 
"  The  Courts  of  Error  shall  in  all  cases  have  power  to  give  such  jud^ent 
as  the  Court  from  which  error  is  brought  ought  to  have  given,  without 
regard  to  the  party  alleg^g  error." 

**  The  costs."  'Hie  costs  of  a  rehearing  in  the  Court  of  Chancery  were 
in  the  discretion  of  the  Court ;  f  but,  generally,  if  an  appeal  was  dis- 
missed, it  was  so  with  costs.  J  When  an  appeal  was  paitly  successful 
only,  no  costs  of  appeal  were  usually  given  ;  but  there  was  no  rule  against 
giving  a  successful  appellant  all  his  costs.} 

By  8.  42  of  the  Common  Law  Procedure  Act,  1854,  the  Court  of  Appeal 
had  ** power  to  adjudge  payment  of  costs;'*  and  the  ordinary  practice 
under  that  enactment  was  to  adjudge  costs  of  appeal  to  a  suocessfol 
respondent,  but  not  to  a  successful  appellant. || 

The  present  Eule  leaves  the  costs  to  the  discretion  of  the  Court  of 
Appeal. 

The  Court  of  Appeal,  however,  after  consideration,  has  announced,  that 
as  a  general  rule,  costs  shall  follow  the  event,  and  when  a  judgment  is 
reversed,  the  appellant  shall  be  allowed  his  costs.  The  old  practice  as  to 
costs  has  been  adopted  only  in  appeals  found  standing  for  argument  on 
the  Ist  of  November,  1875.1F 

The  Rules  as  to  costs  laid  down  by  the  Court  of  Appeal  are  binding  on 
the  Court  of  Bankruptcy.  The  liule,  therefore,  laid  down  by  the  Court  of 
Appeal,  that  in  general  a  successful  appellant  shall  have  his  costs  of 
appeal,  wiU  be  followed  by  the  Court  of  Bankruptcy,  on  appeals  from 
County  Courts.  ♦♦ 

If  the  appellant  merely  serves  a  four  days*  notice  of  appeal  from  an 
interlocutory  order,  and  takes  no  steps  to  have  the  appeal  set  down  for 
hearing,  under  Rule  8  of  this  Order,  iw/rflr,  the  Court  of  Appeal  has  no 
seizin  of  the  appeal,  and  cannot  make  an  order  for  payment  of  the  respon- 
dent* s  costs,  unless  the  respondent  himself  gives  notice  of  motion^  and 
brings  the  matter  on  as  a  substantive  application,  ff 

It  would  appear  that,  notwithstanding  the  wide  powers,  as  to  costs, 
given  to  the  Court  of  Appeal  by  this  Eule,  that  Court  will  not  reopen  an 

•  Rhodes  v.  The  Airedale  Drainage  Comminumen,  12  N.  C,  May  IMi. 
1876. 

t  Webster  v.  Cook,  L.  R.,  2  Ch.,  642,  648. 

i  MacCalmotit  v.  lUmkin^  2  De  G.  M.  &  G.,  403,  426. 

{  Coliins  V.  burton,  4  De  G.  &  J.,  612,  619. 

II  Barker  v.  JFindle,  6  E.  &  B.,  675. 

ir  1  Ch,  D.,  1.     See  Olivant  v.  Wright,  45  L.  J.  (Ch.),  1. 

*♦  £x  j)arU  Masters,  lie  Winson,  1  Ch.  D.,  113;  45  L.  J.  (Banlc- 
ruptcy),  18;  33  L.  T.,  613;  24  W.  R.,  113;  1  Charley's  Cases  tOourt), 
172.     Per  Bacon,  V.C,  Chief  Judge. 

ft  Webb  V.  ManseU,  2  Q.  B.  D.,  117;  25  W.  R.   389. 
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order,  which  it  otherwise  affirms,  merely  for  the  purpose  of  varjring  the  Ordtr  LTULi 
order  as  to  costs  in  the  Court  below.*  Biil6  i^ 


Bide  6.  • 

It  shall  not,  under  any  circumstances,  be  necessary  for 
a  respondent  to  give  notice  of  motion  by  way  of  cross 
appeal,  but  if  a  respondent  intends,  upon  the  hearing  of 
the  appeal,  to  contend  that  the  decision  of  the  Court  below 
should  be  varied,  he  shall,  within  the  time  specified  in  the 
next  Rule,  or  such  time  as  may  be  prescribed  by  special 
order,  give  notice  of  such  intention  to  any  parties  who 
may  be  affected  by  such  contention.  The  omission  to  give 
such  notice  shall  not  diminish  the  powers  conferred  by 
the  Act  upon  the  Court  of  Appeal,  but  may,  in  the  dis- 
cretion of  the  Court,  be  ground  for  an  adjournment  of  the 
appeal,  or  for  a  special  order  as  to  costs. 

This  Rule  is  a  rc-cnactmont  of  Rule  53  of  the  Principal  Act. 

"  Cross  Appeal." — In  the  Court  of  Chancery,  as  "between  the  respon- 
dent and  the  parties  other  than  the  appellant,  only  the  point  appeieded 
from  was  open  to  the  respondent,  f  Therefore",  where  there  was  an  ap- 
peal against  part  of  a  decree,  and  the  respondent  or  some  other  i)arty  felt 
himself  aggrieved  by  another  part,  not  affecting  the  interest  of  the 
appellant,  he  was  obliged  to  present  a  cross-appeal.  The  appeal  and 
the  cross-appeal  might  then  be  heard  at  the  same  time,  and  one  order  be 
made  in  both.:): 

The  present  Ihile  renders  this  practice  no  longer  necessary,  and  makes 
other  provisions  to  meet  such  a  case  when  it  arises. 

If  a  respondent  wishes  to  contend  that  an  order  of  the  Court  helow, 
depriving  him,  though  successful,  of  his  costs  in  the  Court  below,  ought  to 
bo  varied  by  the  Court  of  Appeal,  he  must  give  notice  of  his  intention  to 
move  under  this  Rul(.>.§ 

It  would  seom,  however,  from  the  language  of  the  Court  of  Appeal,  in 
the  CiOse  in  which  this  was  decided,  and  also  in  the  more  recent  case  of 
Jn  Re  The  Xew  Gas  Cat)ipant/f\\  tliat  under  the  new  practice  the  Court  of 
Appeal  will  not  open  the  whole  order  (which  it  otherwise  aflBrms)  merely 
for  the  puri)oso  of  var\-ing  the  order  as  to  costs  in  the  Court  below. 

*  In  lie   The  Xew  Gas  Compamj,    25  W.    B.,    643;    Zee  v.  Clutton, 
24  W.  R.,  942  ;  Uarris  v.  Aaron,  4  Ch.  D.,  749 ;  25  W.  R.,  363. 
f  Lord  Broke  v.  Enrl  of  Warwick,  13  Jur.,  647,  L.C. 
Xlilnckbum  v.  Jepson,  2  V.  and  B..369. 
\  MarHs  v.  Aaron,  4  Ch.  D.,  749 ;  26  W.  R.,  353. 
II  25  W.R.,  643. 
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OrdmrLVm.,  JRule  7. 

Bole  7. 

Subject  to  any  special  order   which   may   be  made, 

notice  by  a  respondent  under  the  last  preceding  Rule 
shall,  in  the  case  of  any  appeal  from  a  final  judgment, 
be  an  eight  days'  notice,  and,  in  the  case  of  an  appeal 
from  an  interlocutory  order,  a  two  days'  notice. 

"  Two  days'  notice." — See  notes  to  Knles  3  and  4  of  this  Order,  tupra. 
See  Sarris  v.  Auron^  cited  under  the  last  preceding  Rule. 

BuU  8. 

The  party  appealing  from  a  judgment  or  order  shall 
produce  to  the  proper  officer  of  the  Court  of  Appeal  the 
judgment  or  order,  or  an  office  copy  thereof,  and  shall  leave 
with  him  a  copy  of  the  notice  of  appeal  to  be  filed,  and 
such  officer  shall  thereupon  set  down  the  appeal  by  enter- 
ing the  same  in  the  proper  list  of  appeals,  and  it  shall  come 
on  to  be  heard  according  to  its  order  in  such  list,  unless 
the  Court  of  Appeal  or  a  Judge  thereof  shall  otherwise 
direct,  but  so  as  not  to  come  into  the  paper  for  hearing 
before  the  day  named  in  the  notice  of  appeal. 

If  the  appellant  merely  gives  notice  of  appeal,  and  then  neglects  to  tako 
any  further  i)rocceding8  under  this  Rule,  the  Court  of  App«d  will  have 
no  seizin  of  the  appeal,  and  cannot  oven  make  an  order  for  pajinent  of  tho 
respondent's  costs,  unless  the  respondent  himself  moves  for  his  costs  upon 
notice,  t 

"  l*roduce  the  order." — This  is  in  accordance  with  the  former  practice 
of  the  Court  of  Chancery  with  regard  to  appeal  motions.  They  were  set 
down  hy  the  Order  of  Course  Clerk  in  the  Registrar's  Office  upon  the 
production  of  the  order  appealed  from,  or  an  office  copy  of  it,  and  upon 
filing  with  him  a  copy  of  the  notice  of  motion.J 

•*  Set  down  the  appeal  by  entering  the  same  in  the  proper  list."  Tho 
appellant  must  take  care  that  the  appeal  is  set  down  before  the  day  named 
for  the  hearing  in  the  notice  of  appeal;  otherwise  the  appeal  wiU  be 
dismissed  as  an  abandoned  motion.  The  time  is  not  saved  by  inserting 
after  the  date  named  for  the  hearing,  '*  or  so  soon  thereafter  as  Counsm 
can  bo  heard." 

•  4  Ch.  D.,  749 ;  26  W.  R.,  363. 

t   Wehh  v.  Mamell,  2  Q.  B.  D.,  117;  26  W.  R.,  889. 

X  In  Re  The  National  Fundi  Atiurance  Company ,  4  Ch.  D.,  303 ;  46  L.  J. 
(Ch.),  183;  25  W.  R.,  168.  The  notice  was  for  August  16th,  and  the 
apphcation  to  the  officer  to  set  down  on  the  16th  of  November. 
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On  an  appeal  from  the  refusal  of  an  interlocatory  application  it  is  not  Order  LVIII. 
necessary  to  produce  to  the  officer,  under  this  Rule,  "the  judgment  or      Bvle  8.     ' 

order,  or  an  office  copy  thereof."    In  the  case  in  which  this  was  decided '— 

the  respondents  delayed  furnishing  the  appellants  with  office  copies  of  the 
interlocutor^''  orders  appealed  from  till  arter  the  twenty-one  days  limited 
by  Rule  16,  tw/ra,  for  appealing  had  expired.* 

Rule  9. 
The  time  for  appealing  from  any  order  or  decision 
made  or  given  in  the  matter  of  the  winding-up  of  a  com- 
pany under  the  provisions  of  the  Companies  Act,  1862,  or 
any  Act  amending  the  same/or  any  order  or  decision  made 
in  the  matter  of  any  bankruptcy,  or  in  any  other  matter 
not  being  an  action,  shall  be  the  same  as  the  time  limited 
for  appeal  from  an  interlocutory  order  under  Rule  15. 

This  Rule  "  expressly  varies  "  Rule  143  of  the  Reg.  Gen.  of  1870,  made 
in  pursuance  of  the  Bankruptcy  Act,  1869,  that  an  appeal  against  a 
decision  or  order  of  the  Chief  Judge  in  Bankruptcy  shall  lie  entered  with 
the  Registmr  of  Appeals  within  21  days  from  meh  deeinon  or  order ^  the 
same  period  which  is  limited  in  all  cases  of  interlocutory  appeals  by  Rule 
16  of  this  Order,  infra.  The  appeal  may  be  brought  under  the  present 
Rule  at  any  time  within  21  days  from  the  signing  of  the  order  appealed 
from,  though  more  than  21  days  have  elapsed  since  the  order  (or  decision) 
vffiR  pronounced.f  By  s.  124  of  the  Companies  Act,  1862,  *^  re-hearings 
of  and  appeals  from  any  order  or  decision  made  or  given  in  the  matter  of 
the  winding-up  of  a  company  maybe  had  in  the  same  manner  and  subject 
to  the  same  conditions  in  and  subject  to  which  appeals  may  be  had  from 
any  order  or  decision  of  the  same  Court  in  cases  within  its  ordinary  juris- 
diction." Three  weeks*  notice  of  appeal  must  be  given  under  the  same 
section,  unless  the  time  be  extondea  by  the  Court  of  Appeal. 

**•  Any  order  made  or  given  in  the  matter  of  the  winamg*up  of  a  Com- 
pany." An  appeal  from  the  order  to  wind  up  a  company  is  within  this 
Rule.  If  it  does  not  fall  under  the  words  just  dted,  it  at  least  falls  under 
the  words,  '*  any  order  made  in  any  other  matter  not  being  an  action.  % 

An  appeal  from  an  order  made  on  a  petition  under  the  Trustee  Relief 
Act  falk  within  the  words,  '*  any  order  made  in  any  other  matter,  not 
Mng  an  action." § 

In  The  New  River  Company  v.  The  Midland  JRailwoff  Company JH  it  was 
decided  that  un  issue  stated  under  the  Regulation  of  Railways  Act,  1868 
(31  and  32  Vict.  c.  119),  s.  41,  to  try  a  question  of  compensation,  was  not 
'*  a  decision  made  in  a  matter  not  being  an  action." 


♦  Smith  V.  Grindley,  3  Ch.  D.,  80 ;  86  L.  T.,  112 ;  24  W.  R.,  966. 

t  In  Re  Leicer^  Ex  parte  Garrard^  6  Ch.  D.,  61 ;  46  L.  J.  (Bkcy.),  70 ; 
25W.  R.,364. 

t  Re  The  National  Funds  Assurance  Company^  4  Ch.  D.,  303 ;  36  L.  T., 
689  ;  46  L.  J.  (Ch.),  183 ;  26  W.  R.,  168. 

§  In  Re  BaiUie's  Trusts,  4  Ch.  D.,  785 ;  46  L.  J.  (CI).),  330 ;  36  Ti.  T., 

917. 

Ij  36  I/.  T.;  639. 

48 
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^^"^u?^*      ^  ^^^^^  ^-  ^^  Ztmdm  tmd  North  Wnttm  JRaUuwy  Company*  in 

•  *"^  ^'       which  a  rule  nioi  was  granted  on  an  «a;  parte  application,  on  appeal  tmder 

this  Rule,  cause  was  shown  before  the  Court  of  Appeal    lie  time  for 

appealing  was  previously  enlarged,  by  the  Court  below,  to  a  week  beyond 

the  four  days  allowed  by  this  Rule.t 

Rule  10. 

Where  an  ex  parte  application  has  been  refused  by  the 
Ooifirt  below,  an  application  for  a  similar  purpose  may  be 
made  to  the  Court  of  Appeal  ex  parte  within  four  days 
from  the  date  of  such  refusal,  or  within  such  enlarged 
time  as  a  Judge  of  the  Court  below  or  of  the  Appeal  Court 
may  allow. 

When  an  order  was  made  by  the  Lord  Chancellor  on  an  ex  parte  appli- 
cation, it  was  the  practice  to  introduce  into  the  order  a  provision  that  the 
other  party  should  be  at  liberty  to  apply  to  the  Judge  to  whose  Court  the 
cause  was  attached  to  vary  or  discharge  it4 

In  Shandv.  Boive8y%  the  Court  of  Appeal,  upon  an  appeal  ex  parte  under 
this  Rule  from  the  refusal  by  the  Common  Pleas  Division  of  an  order  niei 
for  a  new  trial,  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence,  granted  the  order  nisi. 

A  new  trial  having  boon  refused  by  the  Court  below,  the  time  for 
appealing  was  enlarpfcd  by  Lush,  J.,  at  chambers,  from  four  days  to  ^ 
fortnight,  the  plaintiff  (appellant)  paying  the  money  recovered  at  the 
trial  into  Court.|| 

Rule  11. 

When  any  question  of  fact  is  involved  in  an  appeal,  the 
evidence  taken  in  the  Court  below  bearing  on  such  question 
shall,  subject  to  any  special  order,  be  brought  before  the 
Court  of  Appeal  as  follows  : 

(fl.)  As  to  any  evidence  taken  by  affidavit,  by  the  pro- 
duction of  printed  copies  of  such  of  the  affidavits 

•  1  0.  P.  D.,  170;  24  W.  R.,  346;  1  Charley's  Cases  (Court),  166, 
167,  169. 

t  1  Charley's  Cases  (Court),  167  ;  Timee,  November  8th,  1876. 

*  George  v.    Whaticorth,  4  L.  J.,  Ch.,  N.  S.,  61,  62.     See  Lindsay  v. 
TyrreU,  2  De  G.  &  L.  J.,  7. 

§  11  N.  C,  14.    The  Court  of  Appeal  was  in  some  doubt  as  to  whether 
cause  should  be  shown  in  the  Court  below  or  in  the  Court  of  Appeal. 
11  Eall  v.  Smith,  1  Charley  s  Cases  (Chambers),  129. 
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US  have  been  jmnted,  and  office  oepiee  of  sach  of  OvAcr  LYm., 

them  as  have  not  been  printed.  ^     

{b.)  As  to  any  evidence  given  orally,  by  the  production 
of  a  copy  of  the  Judge^s  notes,  or  such  other 
materials  as  the  Court  may  deem  expedient. 

This  Kulc  id  substituted  for  Rule  54  of  the  Principal  Act,  the  wanbi 
^^in  such  manner  as  maybe  directed"  being  omitted  after  thd^v^c»dfl 
**  Court  of  Appeal,"  and  the  two  subsections  («)  and  {b)  added. 

Subsection  (a)  of  this  Rule  is  explained  by  the  Order  of  the  GoBxt  of 
Chancer}'  of  the  16th  May,  1862,  by  which  it  is  provided,  that  aU  affi- 
davits on  the  hearing  of  any  cause  on  which  issue  shall  have  been  joined, 
or  on  a  notice  of  motion  for  a  decree,  shall  be  printedy  except  amdavits 
filed  for  the  purpose  of  any  interlocutory  application,  of  which  qfiee  copies 
shall  have  been  taken  for  that  purpose. 

Order  XXX  Vni.,  Rule  4,  supra,  also  provides  that  where  evidence  in 
any  action  is  taken  by  affida\'it  it  shall  be  printed.  See,  also,  Order  UL 
of  the  Rules  of  the  Supremo  Court  (Costs). 

Subsection  {b)  of  this  Rule  is  in  accordance  with  the  practice  of  tko 
Court  of  Chancery ;  the  Chancery  Order  of  the  6th  February,  1861,  Rule 
14,  providing  that  '*  upon  any  appeal  or  rehearing  by  way  of  app<»l  the 
Judge's  notes  of  the  viva-voce  evidence  shall,  primdfade,  be  deemed  to  be 
a  sufficient  note  thereof." 

**  Evidence  taken  by  affidavit."  The  Court  of  Appeal  has  no  officers  of 
its  own  vdth  whom  the  affidavit^  intended  to  be  used  on  appeal  can  be 
filed.  Affidavits  intended  to  bo  used  on  appeal  should,  therefore,  be  filed 
with  the  j)roper  officer  of  the  Division  of  the  High  Court  from  which  the 
appeal  is  brought.* 

**  Office  copies  of  such  of  them  as  havo  not  been  printed."  Where  the 
affidavits  retid  at  the  hearing  in  the  Court  below  were  ver^  voluminous, 
and  had  not  been  printed,  the  Court  of  Appeal,  on  the  application  of  the 
plaintiff  (appellant) ,  in  order  that  expense  might  be  saved,  dispensed  with 
the  requirement  tliat  printed  copies  must  be  produced  on  appeal,  and 
ordered  the  officer  in  charge  of  the  affidavits  to  attend  in  Court,  on  the 
healing  of  the  appeal,  with  the  affidavits  for  the  use  of  the  Court  of 
Appeal,  t 

In  a  similar  case,  the  Court  of  Appeal,  on  an  ex  parte  application  of  the 
defendants  (uppelliints),  in  order  that  an  expense  of  £100  for  office  copies 
of  the  affidavits  for  each  of  the  Judges  mi^ht  be  saved,  directed  that  it 
would  be  sufficient  that  (together  with  the  bnefs  of  the  junior  Counsel  in 
the  case)  the  office  copies  of  their  own  affidavits  taken  by  the  solidton  on 
cither  side,  and  the  ordinary  copies  supplied  by  them  to  the  solicitorB  on 
the  other  side,  should  bo  produced  for  the  use  of  their  lordships.  J 

**  The  production  of  a  copy  of  the  Judge's  notes."  Considerable  iocoxi- 
venience  was  caused  to  the  Court  of  Appeal,  at  its  earlier  sittings,  by  the 
absence  of  the  Judge's  notes,  when  the  app^  was  called  on.    The  Lord 

♦   JFatts  V.  Watts,  45  L.  J.  (Ch.),  658 ;  24  W.  R.,  623. 

t  Sickles  V.  Morrisy  45  L.  J.  (C.P.),  148 ;  24  W.  R,  102 ;  1  Charley's 
Cases  (Court),  174. 

t  Crawford  v.  The  Horyisey  Steam  Brick  and  Tile  Works  Company,  34 
L  T.,  923  ;  24  W.  R.,  422. 
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Ozttar  LVnLy  Chief  Jiistioe  mtimated  on  one  oooaaUm  thftt  **  the  Judge's  olerks  found  it 
Bate  U.       difficult  to  oop7  tlie  Judge's  notee  fast  enough,  the  caees  oame  on  bo 
'  —  quickly."* 

"Or  such  other  materials  as  the  Court  maj  deem  expedient."  In 
L$tidky  V.  SffkeSff  the  defendant  was  cross-exammed  tivd  voce  in  Court  on 
his  affidavit,  but  no  shorthand  notes  of  his  evidence  were  taken.  The 
Court  of  Appeal  said  that  a  proper  record  of  vivd-voee  examinations  of  the 
parties  in  the  Court  below  must  be  secured  for  the  use  of  the  Court  of 
Appeal. 

Jm  Ormoford  v.  The  JSormey  Steam  Brick  and  TUc  Works  Company, % 
'  Malins,  Y.C,  directed  that  the  taxing  master,  in  taxing  the  plamtifTs 

(respondent's)  costs  of  the  appeal,  should  aUow  the  shorthand  writer*s 
charges  for  taking  the  cross-examination,  in  the  Court  below,  of  witnesses, 
who  nad  made  affidavits  in  &vour  of  the  plaintiff,  and  of  the  copies  for 
CounseL 

Buk  12. 

Where  evidenoe  has  not  been  printed  in  the  Court 
below,  the  Court  below  or  a  Judge  thereof,  or  the  Court  of 
Appeal  or  a  Judge  thereof,  may  order  the  whole  or  any 
part  thereof  to  be  printed  for  the  purpose  of  the  appeal. 
Any  party  printing  evidence  for  the  purpose  of  an  appeal 
without  such  order  shall  bear  the  costs  thereof,  unless  the 
Court  of  Appeal  or  a  Judge  thereof  shall  otherwise 
order. 

See  Orders  I.  and  II.  of  the  Rules  of  the  Supremo  Court  (Costs),  infra. 

The  last  clause  of  this  Rule  places  a  most  salutary  chock  on  the  system 
of  indiscriminate  printing,  which  makes  appeals  so  oxpcnsive  to  the 
suitor. 

Where  an  appellant  had  caused  shorthand  notes  of  tho  vivu-voee  exami- 
nation and  cross-examination  of  witnesses  in  the  Court  below  to  be  taken 
and  transcribed,  and,  without  obtaining  any  leave  under  this  Rule,  cither 
from  the  Court  below  or  from  the  Court  of  Appeal,  had  had  these  notes 
printed  for  tho  use  of  the  Court  of  Appeal,  and  both  sides  had  used  them 
on  the  hearing  of  the  appeal,  the  Court  of  Appeal  allowed  the  appellant 
his  costs  of  transcribing  the  notes  and  printing  them,  as  the  appeal  could 
not  have  been  heard  without  them.  § 

•  Timet,  Wednesday,  February  23rd,  1876.  See,  also,  Woodlcy  v.  The 
Metropolitan  Dietrict  Railtcay  Company,  Timee,  Friday,  February  23rd, 
1S76. 

t  W.  N.,  1876,  p.  262 ;  1  Charley's  Cases  (Court),  176  ;  Times,  Decem- 
ber 4th,  1876.  See,  also,  TumbuU  v.  Janson,  Times,  February  Ist,  1877  ; 
and  Atkinson  v.  The  Newcaetle  and  Oateshcad  Wateneorks  Company,  Timet, 
January  18th,  1877. 

X  W.  N.,  1876,  p.  21'3.  The  taxing  master  had  disallowed  the  item, 
on  the  gpronnd  that  he  lad  no  authority  to  allow  shorthand  notes  of 

§  Bigtby  v.  JHckinion,  4  Ch.  D.,  24  ;  46  L.  J.  (Ch.),  280 ;  25  W.  R., 
89,  122. 
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A  copy  of  the  Judge's  notes  was,  on  application  at  chambers,  ordered  OrdAr  LvuL, 
by  Lindley,  J.,  to  be  printed,  under  this  Role,  for  the  purposes  of  the      Bnlo  18. 
appeal.*  " 

Eule  13. 

If,  upon  the  hearing  of  an  appeal^  a  question  arise  as  to 
the  ruling  or  direction  of  the  Judge  to  a  jury  or  assessors, 
the  Court  shall  have  regard  to  verified  notes  or  other 
evidence,  and  to  such  other  materials  as  the  Court  may 
deem  expedient. 

This  Rule  is  a  re-enactment  of  Rule  66  of  the  Principal  Act. 

'*  Upon  appeals  proof  of  a  Judge's  ruling  by  a  shorthand  writtr^t  notet, 
ought,  in  our  opinion,  to  be  received."  First  Report  of  the  Judicature 
Commission,  p.  24.    See  Rule  11  {b)  of  this  Order,  tupra. 

Rule  14. 

No  interlocutory  order  or  rule  from  which  there  has 
been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  the 
Court  of  Appeal  from  giving  such  decision  upon  the 
appeal  as  may  seem  just. 

This  Rule  is  a  re-enactment  of  Rule  66  of  the  Principal  Act.^ 

This  Rule  is  copied  almost  verbatim  from  the  First  Report  of  the  Judi- 
cature Commisaion,f  who  recommended  that  **no  interlocutory  order 
from  which  there  has  been  no  appeal,  should  operate  so  as  to  bar  or  pre- 
judice a  deoiflion  upon  the  merits." 

"  The  object  of  this  Rule  was  to  prerent  parties  from  being  prejudiced 
by  their  having  omitted  to  appeal  from  an  interlocutory  oAer.  The 
whole  thing  is  to  be  open  on  the  merit*  before  the  Court  of  Appeal,  on 
appeal  from  the  final  order."  Per  Mellish,  L.J.,  in  Sugden  v.  Lord 
8t.  Leonards. \ 

There  may  bo  crscs  in  which  an  order  made  on  an  interlocutory  applica- 
tion may  have  iiuidentally  involved  a  decision  of  the  action  on  its  merits. 
For  instance,  in  one  case  an  interlocutory  order  had  been  made  for  the 
maintenance  of  an  infant  out  of  a  particular  fund,  it  being  only  possible 
to  justify  the  order  on  the  ground  that  the  infant  was  entitled  to  the  fund. 
By  the  decree  subsequently  made  the  infant  was  held  entitled  to  the  fund. 
On  an  appeal  being  brought  from  the  decree,  the  Court  decided  that  the 
apx>eal  could  not  be  maintained,  because  no  appeal  had  been  brought  from 
the  interlocutory  order  for  maintenance.  The  present  Rule  is  intended 
to  prevent  such  a  result  as  that.     Per  Jeasel,  M.R.,  in  White  v.  Witt,% 


♦  2  Charley's  Cases  (Chambers),  69. 

t  P.  24. 

X  1  p.  D.,  208. 

§  26  W.  R.,  436  ;  12  N.  C,  61. 
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<««  tftn.,  Eule  15. 

XnleU. 

No  appeal  from  any  interlocutory  order  shall^  except 
by  special  leave  of  the  Court  of  Appeal,  be  brought  after 
the  expiration  of  twenty-one  days,  and  no  other  appeal 
shall,  except  by  such  leave,  be  brought  after  the  expira* 
tion  of  one  year.  The  said  respective  periods  shall  be  cal- 
culated from  the  time  at  which  the  judgment  or  order  is 
signed,  entered,  or  otherwise  perfected,  or,  in  the  case  of 
the  refusal  of  an  application,  from  the  date  of  such  refusal. 
Such  deposit  or  other  security  for  the  costs  to  be  occa- 
sioned by  any  appeal  shall  be  made  or  given  as  may  be 
directed  under  special  circumstances  by  the  Court  of 
Appeal. 

Thifl  Bule  is  a  re-enactment  of  Bule  57  of  the  Principal  Act,  the 
wordfl,  "  or  from  such  time  as  may  be  prescribed  by  Enlcs  of  Court," 
being  omitted,  as  inapplicable  to  the  present  Act. 

The  periods  fixed  by  this  Rule  arc,  generally  speaking,  very  much 
shorter  than  those  previously  sanctioned  by  the  Leg^islaturo  in  each  of 
the  Courts. 

"  For  appeals  and  rehearings  in  Chancery,"  observe  the  Judicatizre 
Commissioners,  '*  a  period  of  Jive  years*  from  the  date  of  the  decree  or  order 
appealed  from  is  allowed,  after  which  the  leave  of  the  Lord  Chancellor  or 
L(»ds  Justices  is  necessary,  and  such  leave  may  be  given  at  any  time^ 
hot  win  only  be  given  if  it  shall  appear,  under  the  peculiar  circumstanoee 
of  the  case,  to  be  just  and  expedient. 

**  At  Common  Law  six  pearsf  froYD.  the  date  of  final  judgment  are  al- 
lowed for  bringing  error  to  the  Exchequer  Chamber.  In  cases  of  appeal 
as  distinguished  from  error,  in  the  Common  Law  Courts,  notice  of  appeal 
must  be  given  within  four  day  8%  after  the  decision  appealed  fromyunless.tiie 
time  is  enlarged.  §  When  such  notice  is  given,  which  for  want  of  oppor^ 
tnmty  of  fuU  consideration  it  generally  is,  no  time  is  limited  within 
which  the  party  must  proceed  to  prosecute  his  appeal. 

^  In  the  Probate  Court  ]|  application  for  leave  to  appeal  from  an  inters 
locutory  decree  or  order  must  be  made  within  a  month  after  the  delivery 
of  the  decree  or  order,  or  within  such  enlarged  time  as  the  Court  may 
direct,  and  it  may  be  doubted  whether  any  time  is  limited  for  appealing- 
from  decrees  or  orders. 

«  Appeals  fr'om  the  Court  of  Admiralty  must  be  founded  either  onnotioe 
given  to  the  registrar  immediately  after  the  delivery  of  the  judgment,  or 
upon  a  declaration,  called  a  *  Protocol  of  Appeal,'  and  made  before  a  notary 

_        _  _  • 

*  Order  XXXI.,  Rule  1,  of  the  Consolidated  Orders  of  the  Court  of 
Chancery, 
t  Common  Law  Procedure  Act,  1852,  s.  146. 
t  Common  Law  Procedure  Act,  1854,  s.  37. 
9  Loveland  v.  LumUy,  6  H.  and  N.,  656. 
II  Rules  of  the  Court  of  Probate,  Rule  87. 
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and  witnesses  within  15  days,  and  most  be  prosecuted  by  presenting  a  Order  LVm., 
petition  of  appeal  to  your  Majesty  in  CToundl  within  one  yetn^  from      Bvle  15. 
the  date  of  the  sentence  or  decree  appealed  from."  

Having  given  this  statistical  review  of  the  question,  f  the  Judicatnre 
Commission  proceeded  to  recommend^  that  "  the  time  for  appealing  from 
interlocutory  orders  made  in  the  progress  of  a  suit,  before  the  final  deci- 
sion upon  the  merits  between  the  parties,  ought  to  be  reg^ulated  by 
general  orders.  In  all  other  cases  a  fixed  period,  fwt  exceeding  6  months 
from  the  time  when  any  judgment,  decree,  rule,  or  order  is  made  or  en- 
tered upon  the  record,  should  be  allowed  for  appealing  against  it." 

It  will  be  seen  that  the  fr^imers  of  this  Rule  have  foUowed  an  inde- 
pendent course.  They  have  adopted,  as  to  the  time  within  which  an  appeal 
must  be  brought  from  an  interlocutory  order,  the  rule  laid  down  as  to 
appeals  from  the  Chief  .Judge  in  Banlmiptcy  (see  note  to  Rule  9  of  this 
Older,  mpra)^ — and  they  have  adopted,  as  to  the  time  within  which  an 
appeal  must  be  brought  in  other  cases,  the  practice  of  the  Court  of  Admi- 
ralty. 

'*  Special  leave  "  to  appeal,  after  the  time  for  appealing  has  expired, 
will  not  be  granted  on  an  application  ex  parte.  The  appellant  diould 
servo  the  respondent  with  notice  of  the  motion  for  special  leave.H 

A  mistake  on  the  part  of  the  appellant  or  his  soHcitor  as  to  the  time 
within  which  the  appeal  ought  to  have  been  brought  under  this  Rule,  is 
no  ground  for  grantmg  ^*  special  leave  "  to  appeal  ^  neither  is  a  mistaike, 
on  the  part  of  an  ofiicml  of  the  Supreme  Court,  misleading  the  appellant's 
solicitor  us  to  the  time  for  bringing  an  appeal.** 

In  an  action  commenced  before  the  1st  of  November,  1876,  application 
for  leave  to  appeal  frx)m  an  order  made  more  than  a  year  previously  by 
the  Court  of  Exchequer,  allowing  a  demurrer  to  one  of  the  pleas  on  the 
record,  was  granted  by*  the  Court  of  Appeal  although  issues  of  &ct 
remained  to  bo  tried  in  a  pending  action. ft 

In  Taylor  v.  GreenhalghyXX  two  actions  brought,  the  one  by  A,  and  the 
other  by  B,  against  C,  in  respect  of  the  same  accident,  which  occurred 
through  C's  negligence,  resulted  in  verdicts  for  A  and  B,  ^vith  leave  to 
C  to  move  for  a  nonsuit.  C  moved  the  Court  of  Queen*s  Bench,  accord- 
ingly ;  a  rule  niei  was  obtained,  and  in  July  1874,  was  made  absolute. 
A  and  B  both  appealed  within  four  days  after  the  rule  was  made  absolute, 
pursuant  to  s.  37  of  the  Common  Law  Procedure  Act,  1854.  A  prosecuted 
his  appeal,  and  succeeded  in  getting  the  decision  of  the  Court  of  Queen's 
Bench  reversed,  November  8th,  1875.    Final  judgment  was,  meanwhile, 

*  A  year  and  a  day.  "Williams  and  Bruce's  Admiralty  Practice,  p.  314. 

t  First  Report,  pp.  22,  23. 

X  Ib.y  p.  24. 

§  In  the  Court  of  Probate  no  appeal  from  an  interlocutory  order  could 
be  lodged  without  the  leave  of  that  Court.    20  and  21  Vict.  c.  77,  s.  39. 

II  Evennett  v.  Lawrence,  4  Ch.  D.,  139;  25  W.  R.,  107 ;  46  L.  J. 
(Ch.),  119. 

U  Swindell  v.  The  Birmingham  Syndicate,  The  Birmingham  Syndicate  v. 
Swindell,  3  CTi.  D.,  127  ;  45  L.  J.  (CK),  756;  35  L.T.,  111  ;  24  W.  R., 
911 ;  Trail  v.  Jackson,  4  Ch.  D.,  7 ;  46  L,  J.  (Ch.),  16 ;  25  W.  R.,  36. 

♦♦  /;*  Re  Gilbert,  Ex  parte  Viney,  4  Ch.  D.,  794 ;  46  L.  J.  (Bank.),  80; 
36  L.  T.,  41. 

ft  Lord  Otho  Fitzgerald  v.  Dawson,  45  L.  J.  (Ex.),  152 ;  24  W.  E.,  129 ; 
1  Charley's  Cases  (Court),  177. 

XX  24  W.  R.,  311  ;  2  Charley's  Cases  (Court),  29. 
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Ordtr  LYIIL,  signed  by  C  against  B,  and  B*8  sammons  to  stay  execution  was  difmissed. 
Bult  15.       To  prerent  execution  from  issuing,  B,  in  September,  1874«  paid  C  the 

QQg^^  ij^  j^ig  action.     On  the  18th  of  January,  1876,  B  gare  a  second 

notice  of  appeal.  The  Court  of  Appeal  held  that  the  appeal  was  a 
**  pending  appeal "  within  s.  22  'of  the  Principal  Act,  and  was  in  time, 
although  more  than  a  year  had  elapsed  since  judgment  had  been  signed 
against  the  appellant. 

'*  After  the  expiration  of  21  days."  The  meaning  of  the  Hule  is,  that 
tMtice  of  the  appeal  must  be  served  by  the  appellant  on  the  respondent 
within  the  2 1  days.  It  is  no  excuse  for  not  serving  the  notice  of  appeal  that 
the  offices  of  the  Supreme  Court  are  closed  while  the  21  days  are  running. 
If  the  appellant  waits  till  after  the  21  days  have  expired  for  the  opening 
of  the  offices,  and  does  not  serve  the  notice  of  appeal  till  then,  his 
appeal  will  be  dismissed.* 

*<  The  said  respective  periods  shall  be  calculated  from  the  time,"  ftc. 
The  reason  for  the  distinction  here  made,  was  lucidly  explained  by 
Hellish,  L.  J.,  in  Swindell  v.  The  Birmingham  Syndicate,  The  Birmingham 
Syndicate  y.  Swindell 'A — **When  the  application  is  granted,  the  exact 
terma  of  the  order  may  be  very  material,  and  therefore,  in  that  case,  the 
party  desiring  to  appeal  is  to  have  21  days  for  doing  bo,  from  the  time 
when  he  knows,  or  may  know,  what  the  terms  of  the  order  are.  But 
where  an  application  is  refused,  the  party  who  desires  to  appeal  is  the 
one  who  made  the  application,  and  who  would  have  to  draw  up  the  order. 
If  he  were  to  have  21  days  from  the  time  of  entering  the  order,  his  right 
of  appeal  might,  by  hia  own  delay ,  be  extended  indefinitely." 

"From  the  time  at  which  the  order  is  signed."  The  present  Hule, 
taken  in  conjunction  with  Rule  9  of  this  Order,  supra,  prolongs  the  time 
for  appealing  from  a  decision  or  order  of  the  Chief  Judge  in  Bankruptcy. 
The  appeal  may  now  be  brought  within  21  days' from  the  signing  of  the 
order  appealed  from. J  Under  Rule  143  of  the  Bankruptcy  Rules,  1870, 
if  more  than  21  days  had  elapsed  from  the  day  on  which  the  Chief 
Judge  pronounced  his  decision,  the  appeal  was  too  late. 

''In  the  case  of  a  refusal,  from  the  date  of  such  refusal."  Where  an 
interlocutory  application  is  refused,  no  order  being  made  except  that  the 
costs  of  the  application  shall  be  costs  in  the  cause,  the  21  days  within 
which,  by  the  present  Rule,  the  appeal  from  the  refusal  of  the  application 
must  be  brought,  run  from  the  date  of  such  refusal,  and  not  from  the  date 
of  entering  the  order  as  to  costs.} 

Where  there  are  several  applications  made  by  one  summons,  and  some 
are  granted  and  some  refused,  and  the  refusal  alone  is  appealed  against, 
the  21  days  run  from  the  date  of  the  refusal.|| 

An  interlocutory  application  on  summons  to  vary  the  Chief  Clerk's 
certificate  was  heard  by  Hall,  V.C,  at  the  same  time  as  the  further  con- 

•  Ex  parte  Saffery,  In  Re  Lambert,  5  Ch.  D.,  365 ;  36  L.  T.,  632; 
26  W.  R.  672. 

t  3  Ch.  D.,  127  ;  46  L.  J.  (Ch),  756  ;  35  L.  T.,  HI ;  24  W.  R.,  911 ; 
25  W.  R.,  364. 

fin  Re  Lewer,  Ex  parte  Garrard,  5  Ch.  D.,  61 ;  46  L.  J  (Bkcy.),  70. 
Swifidell  V.  The  Birmingham  Syndicate,  The  Birmingham  Syndicate  v. 
Swindell,  3  Ch.  D.,  127;  45  L.  J.  (Ch.),  766;  35  L.  T.,  Ill;  24 
■ycr  Tt    Oil 

j  Ttaill  V.  Jaekttm,  4  Ch.  D.,  7  ;  46  L.  J.  (Ch.),  16  ;  25  W.  R.,  36. 
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sideration  of  the  cause.     His  lordship  refused  to  vaiy  the  Chief  Clerk's  Order  LYIII., 

certificate,  and  at  the  same  time  made  a  final  order  in  the  cause.    The      Bolt  10. 

refusal  to  vary  and  the  final  order  were  drawn  up  as  one  order ;  and  th#» 

defendant  appealed  from  the  whole  order.     The  Court  of  Appeal  held 

that  the  appeal   against   the'  refusal   of  the   interlocutory  application 

was  too  late,  because  it  was  not  brought  (as  required  by  the  present 

Rule)  within  21  days  from  the  refusal,  and  that  the  fact  of  the  refusal 

of  the  interlocutory  application  being  incorporated  with  the  final  order, 

did  not  extend  the  time  for  appealing  from  it  to  one  year.* 

This  decision  was  followed  by  the  Court  of  Appeal  in  U'hite  v.   JFittff 
the  only  difierence  between  the  facts  of  the  two  cases  being,  that  in  the 
case  of  Cummins  v.  Heron  the   Court  below  refused  to  vary,  while   in 
White  V.  Witt,  the  Court  below  varied  the  Chief  Clerk's  certificate. 

"  Such  deposit  or  other  security  for  the  costs,  as  may  bo  directed."  The 
former  practice  with  regard  to  griving  security  for  costs  is  thus  stated 
by  the  Judicature  Commissioners : — % 

'*  In  the  Court  of  Chancery  no  security  for  the  costs  of  appeal  is  re- 
quired beyond  a  deposit  of  £20§  with  the  Registrar,  when  the  petition  is 
for  rehearing  of  a  decree  or  decretal  order.  Upon  interlocutory  appeals 
no  deposit  is  made.  In  the  Courts  of  Common  Law  every  appelhuit  Tin 
an  appeal,  technically  so  called),  and  every  defendant  in  an  action  who 
brings  error  is  required  to  give  substantial  bail  to  pay  costs;  but  a 
plaintiff  who  is  a  plaintiff  in  error  gives  no  security.  In  the  Courts  of 
Probate  and  Divorce  no  security  for  costs  is  taken.  Appellants  frt>m  the 
Court  of  Admiralty,  if  resident  out  of  the  jurisdiction  of  the  Court,  may 
bo  required  to  give  bail  in  £300 ;  if  within  the  jurisdiction,  they  give  no 
security." 

The  Judicature  Commissioners  then  recommend  that  "the  right  of 
appeal  should,  as  a  general  rule,  be  conditional  on  tubatantial  security  being 
given  by  the  appellant  for  the  costs  of  the  appeal.  Inasmuch,  however,  as 
there  may  bo  cases  to  which  this  rule  could  not  be  applied  without  incon- 
venience or  injustice,  both  the  nature  and  the  amount  of  such  security,  and 
the  regulations  according  to  which  it  may  be  required  or  dispensed  with, 
are  subjects  which  may  properly  be  dealt  with  by  General  Orders  of  the 
Court." 

It  will  be  seen  that  this  recommendation  is  dealt  with  in  the  last  clause 
of  the  present  Rule. 

In  The  Thosphate  Sewage  Company  v.  Hartmontjj^  a  bond  with  sureties 
was  accepted,  where  security  had  been  ordered  to  be  given. 

A  deposit  of  £60  was  directed  by  the  Court  of  Appeal  to  be  made  by  the 
plaintiff  (appellant),  at  the  instance  of  the  defendant  (respondent),  and  the 
appeal  was  stayed  until  the  deposit  should  have  been  made,  upon  an 
affidavit  that  the  appellant,  who  was  a  butler  and  lodging-house  keeper,  had 

♦  Cummins  v.  Heron,  4  Ch.  D.,  787 ;  36  L.  T.,  41 ;  46  L.  J.  (Ch.),  423. 
t  26  W.  R.,  435  ;  12  N.  C,  61.    See  the  note  to  Rule  14  of  this  Order, 
9upra. 

I  First  Report,  p.  23. 

§  Order  XXXI.,  Rule  4,  of  the  Consolidated  Orders  of  the  Court  of 
CJhancery.  "  This  has  all  been  done  away  with."  Per  MeUish^  L.J.,  in 
Wilson  V.  Smith,  24  W.  R.,  421. 

II  2  Ch.  D.,  811;  45  L.  J.  (Ch.),  466;  84  L.  T.,  154;  24  W.  R., 
530. 
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Ordir  LYm.,  giyen  a  bill  of  sale  of  his  foinitnre,  and  that  his  debts  exceeded  the 

Bvle  15.      value  of  hia  property,  the  evidence  in  the  case,  also,  being  very  volmninons. 

""^■""■^■"""""^  The  Court,  however,  declined  to  make  any  order  than  that,  if  the  £60  were 

not  deposited  by  a  day  named,  the  appeal   should   stand,  ipso  faHCf 

dismissed.* 

Leave  is  not  necessary  to  enable  a  respondent  to  serve  an  appellant  with 
notice  of  motion  that  the  ajppellant  be  directed  to  give  security  for  ooflts 
under  this  Rule.  The  motion  ought  to  be  sot  down  for  the  usual  day  for 
interlocutory  appeal  motions,  so  as  to  come  on  before  the  appeal,  t 

The  Court  of  Appeal  will  not  entertain  an  application  that  the  appellant 
be  directed  to  give  security  for  the  costs  of  the  appeal  already  incuned  by 
the  respondent.  The  application  must  be  made  before  the  costs  have 
been  incurred.  Neither  will  the  Court  entertain  an  application  that  the 
appellant  be  directed  to  give  security  for  future  costs  when  it  is  uncertain 
iniether  any  will  be  incurred.  J 

The  appellant  must,  within  a  reasonable  timef  comply  with  the  order 
requiring  him  to  ^ve  security  for  the  costs  of  the  appeal,  although  no 
lixnit  of  time,  within  which  the'  security  is  to  be  completed,  is  named  in 
the  order: — "Where  the  appellant  had  allowed,  in  one  case  nine,§  in 
another /0t<r||  months  to  elapse  without  his  taking  any  steps  to  complete  the 
security,  it  was  held  that  this  reasonable  time  had  been  exceeded,  and  the 
appeal  was  in  each  case  dismissed  for  want  of  prosecution.*' 

"Special  circumstances."  The  poverty  of  the  appellant  and  the 
voluminous  nature  of  the  evidence  constitute  such  **  special  drcnm- 
stances  '*  under  this  Rule,  as  will  justify  the  Court  of  Appeal  in  requiring 
the  appellant  to  give  security  for  costall 

So  does  the  fact  that  the  appellants  are  a  societe  anont/me,  carrying  on 
business  in  Paris,  and  having  no  assets  in  England.** 

On  an  appeal  from  the  Admiralty  Division,  in  an  Admiralty  action  in 
rem,  the  Court  of  Appeal  will  not  require  the  appellant  to  give  security  for 
the  costs  of  appeal,  except  under  "  special  circumstances,  ""ft 

Eule  16. 

An  appeal  shall  not  operate  as  a  stay  of  execution  or 
of  proceedings  under  the  decision  appealed  from,  except  so 
far  as  the  Court  appealed  from,  or  any  Judge  thereof,  or 

•  JTilson  V.  Smith,  2  Ch.  D.,  67  ;  34  L.  T.,  471 ;  45  L.  J.  (Ch),  692 ; 
24  W.  R.,  421. 

t  Grills  V.  Dilloft,  2  Ch.  D.,  325 ;  24  W.  R.,  431. 

J  Grant  v.  The  Banque  Franco^ Egypiienne,  1  C.  P.  D.,  143  ;  34  L.  T., 
470-  24  W.  R.  338. 

}  'judd  V.  James,  4  Ch.  D.,  784  ;  46  L.  J.  (Ch.),  267  ;  35  L.  T.,  873. 

II   Vale  V.  Oppert,  25  W.  R.,  610  ;  W.  N.,  1877,  p.  127. 

IT  Wilson  V.  Smith,  2  Ch.  D.,  67  ;  34  L.  T.,  471 ;  46  L.  J.  (Ch.),  692 ; 
24  W.  R.,  421. 

••  W.N.,1877,p.  187. 

ft  The  "  Victoria;'  1  P.  D.,  280  ;  34  L.  T.,  931 ;  24  W.  R.,  596.  The 
ship  in  this  case  had  been  released  on  the  execution  by  the  appellant  of  a 
bail  bond  not  covering  the  costs  of  appeal.  The  **  Selene,  Br.  and 
Lufih.,  416. 
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the  Court  of  Appeal,  may  so  order ;  and  no  intermediate  ^^'fe^TP^' 

act  or  proceeding  shall  be  inyalidated,  except  so  far  as 

the  Court  appealed  from  may  direct. 

This  Rule  is  a  ro-enactment  of  Rule  68  of  the  Principal  Act. 

Compare  Order  LTV.,  Rule  5,  supra. 

On  the  subject-matter  of  this  Rule  the  Judicature  Commissioners*  ob- 
serve : — **  In  the  Court  of  Chancery  and  the  Probate  Court  an  appeal 
does  not  operate  as  a  stay  of  execution,  unless  the  Court,  upon  special 
application,  so  directs. t  In  the  Courts  of  Common  Law  appeal  or  error 
operates  always  as  a  stay  of  execution,  as  soon  as  security  is  given.}  In 
the  Court  of  Admiralty  an  appeal  is  followed,  of  course,  by  an  inhi« 
bition,  which  has  the  same  effect."  §  The  Conmiissioners  then  recommend, 
that  *'  an  appeal  shall  not  operate  as  a  stay  of  execution  or  of  proceedings 
under  the  order  appealed  from,  unless  the  Court  or  a  Judge  of  the  Couit 
£rom  which  the  appeal  is  brought,  or  the  Court  of  Appeal,  shall  so  order. 
But  such  stay  of  execution  shouJd  bo  granted,  as  of  course,  when  the 
order  under  appeal  is  for  a  money  payment,  on  the  terms  of  payment  of 
the  money  into  Court,  or  of  security  being  given  to  the  satisfaction  of  the 
Court." 

It  will  be  seen  that  the  first  sentence  of  the  present  Rule  is  copied 
verbatim  from  the  recommendation  of  the  Judicature  Commissioners. 

This  Rule  only  applies  to  appeals  from  the  High  Court  to  the  Court 
of  Appeal ;  not  to  app^s  from  the  Court  of  Appeal  to  the  House  of  Lords.] 

An  application  to  the  Court  appealed  from  for  a  stay  of  execution, 
under  this  Rule,  pending  appeal,  cannot  be  made  ex  parte.  The  most 
obvious  reason  for  not  granting  the  application  would  bo,  that  the 
security  offered  for  costs  is  not  sufBcient  in  its  quality  or  amount ;  and  of 
that  the  respondent  is  the  best  judge.  He  ought,  therefore,  to  receive 
notice  of  the  application,  in  order  that  he  may  have  an  opportunity  of 
coming  before  the  Court  and  objecting.1I 

The  Exchequer  Division  refused  to  order  that  an  appeal  from  their 
decision  should  operate  as  a  stay  of  proceedings,  until  the  appellant  should 
have  given  nobce  of  appeal  to  the  other  side.  "Otherwise,"  said 
Pollock,  B.,  ''you  might  make  your  appeal  depend  on  our  granting  a 
stay  of  execution."** 

When  an  application  is  made  to  stay  proceedmgs,  pending  appeal, 
and  the  application  is  granted,  the  applicant  will  bo  put  under  terms,  jt 

In  an  action  brought  on  a  bought  note,  proceedings  were  stayed  by 
liindley,  J.,  at  chambers,  pending  an  appeal,  and  his  lordship  declmed  to 
order  the  money  in  dispute  to  be  paid  into  Court  by  the  appellant.  J{ 

•  First  Report,  pp.  23,  24. 

t  Order  XXXI.,  Rule  2,  of  the  Consolidated  Orders  of  the  Court  oi 
Chancery. 

X  Common  Law  Procedure  Act,  1864,  s.  38 ;  Common  Law  Procedure 
Act,  1860,  s.  18. 

j  Rules  for  Admiralty  Appeals,  Rule  4. 

1)  Justice  V.  The  Meney  Steel  and  Iron  Company^  1  C.  P.  D.,  675 ;  24 
W.  R.,  966 ;  2  Charley's  Cases  (Court),  142. 

H  The  ^public  of  Peru  \.  JT^^u^/tw,  24  W.  R.,  297. 

♦•  JSarp  V.  Faulkner,  1  Charley's  Cases  (Court),  179. 

tt  1  Charley's  Cases  (Chambers),  129.    Per  Quain,  J. 

XX  Southwell  V.  Eotcditch,  2  Charley's  Cases  (Chambers),  69. 
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Order  LYIILi     In  an  action  against  a  corporation,  a  demuner  to  the  jurifldictioa 
Bale  16.      having  been  overruled,  a  stay  ox  proceedings,  |>endin^  appeal,  was  ordered 
■  by  Archibald,  J.,  at  chambers ;  but  his  lordship  deohned  to  order  security 
to  be  given  by  the  appellant.* 

Bule  17. 
Wherever  under  these  Rules  on  application  may  be 
made  either  to  the  Court  below  or  to  the  Court  of  Appeal, 
or  to  a  Judge  of  the  Court  below  or  of  the  Court  of 
Appeal,  it  shall  be  made  in  the  first  instance  to  the  Court 
or  Judge  below. 

See  s.  50  of  the  Principal  Act,  supra,  and  Order  LXI.,  Bole  6, 
infra. 

Such  an  application  to  the  Court  of  Appeal  is  not  an  appeal,  bat  an 
original  motion. t 

Eule  18,  ^ 

Every  application  to  a  Judge  of  the  Court  of  Appeal 
shall  be  by  motion,  and  the  provisions  of  Order  LIII.  shall 
apply  thereto. 

''  A  Judge."  Interlocutory  motions  have  hitherto  been  made  before 
<*not  less  than  two  Judges"  of  the  Court  of  Appeal,  sitting  together  in 
open  Court,  pursuant  to  s.  12  of  the  present  Act,  supra, 

A  Judge  of  the  Court  of  Appeal  may  reverse  an  order  made  by  a 
Vacation  Judge.    Order  XLI.,  Rule  6. 

Rule  194 

In  order  to  constitute  Divisional  Courts  for  the  determination  of  appeals 
from  Inferior  Courts  under  section  45  of  the  Judicature^  Act,  1873,  oaeh 
Division  of  the  High  Court  of  Justice  shall,  before  the  \st  of  January,  1876, 
select  one  of  the  Judges  of  such  Division  to  act  until  the  1st  of  January,  1877, 
and  so  on  before  every  1st  of  January  subsequent  to  the  1st  of  January,  1876^ 
to  act  for  the  twelve  months  next  ensuing. 

Any  two  or  more  of  the  Judges  so  selected  shall  constitute  a  Divisional 
Court  for  the  purpose  of  the  said  section. 

Any  other  Judge  of  the  High  Court  of  Justice  may,  by  arrangement  between 
himself  and  any  one  of  the  Judges  so  selected,  act  for  such  last-mentioned 
Judge  in  any  particular  case  or  cases,  or  on  any  particular  day  or  days. 

The  Judges  so  selected  shall  make  such  arrangements  as  they  shall  think  fit 
as  to  the  manner  in  which  application  may  be  made  to  them,  or  assy  of  them, 

*  Orant  v.  The  Banque  Franco-Egyptienne,  2  Charley's  Cases  (Cham- 
bers), 70. 

t  Cooper  V.  Cooper,  2  Ch.  D.,  492 ;  45  L.  J.  (Ch.),  667 ;  24  W.R.,  6S8. 

X  Bules  19  and  19a  deal  with  a  totally  different  class  of  appeals  hem. 
the  previous  Eules  of  this  Order.       {  Sie, 


BIJLES  OF  COURT.  763 

i    Court  or  ehambsrs,  under  tk$  6M  9teiion  of  9S  f  Z9V%et.  e.  60,  r$lativ$  Order  LTIII., 
to  mppeaU  by  motion  under  that  Act,  Bnlt  19. 

Tina  new  Rale  was  added  hy  Rule  16  of  the  Roles  of  the  Supreme 
Court,  December,  1875,  and  remained  in  force  till  December,  1876,  when 
it  was  annulled,  and  Rule  19a  was  substituted  for  it. 

This  Rule  and  the  next  were  framed  under  the  powers  conferred  by 
s.  45  of  the  Principal  Act.  '*  Appeals  from  any  Inferior  Court  may  be 
heard  by  Dixisional  Courts  of  the  High  Court,  consisting  rospectiyely  of 
such  of  the  judgpes  thereof  as  may^  from  time  to  time,  be  aeaigned  for  that 
purpote,  pursuant  to  Rules  of  Court  J*  The  reader  is  referred  to  the  note 
to  s.  46  of  the  Principal  Act,  supra. 

In  WiUiams  v.  Bindon*  decided  on  the  13th  of  January,  1876,  Malins, 
V.C.,  said  that  Quain,  J.,  waM  wrong  in  directing  (on  November  26th, 
1876),  cause  to  be  shown,  in  Amies  v.  Clarke^^  at  chambers,  against  re- 
versing the  order  of  the  County  Court  Judge,  under  s.  6  of  the  County 
Courts  Act,  1876,^  shewing  cause  in  such  a  case  not  being  one  of  the 
matters  to  be  transacted  at  chambers. 

The  Judge  at  chambers,  under  s.  6  of  the  County  Courts  Act,  1876, 
cannot  even  make  an  order  to  shew  cause,  '*  if  the  Divisional  Court  be 
then  sitting,"  though  not  then  sitting  to  hear  motions  on  appeal  from 
County  Courts.  § 

In  Amies  v.  Clarke J\  Quain,  J.,  on  cause  being  shown  before  him  at 
chambers,  followed  the  new  practice  of  the  Court  of  Appeal  by  giving- 
the  successful  appellant  the  costs  of  the  appeal.  W^ore  the  Judge  at 
chambers  grants  a  rule  nisi  ex  parte  on  appeal  from  a  County  Court,  when 
a  Divisional  Court  of  Appeal  from  Inferior  Courts  is  sitting,  and 
therefore  without  jurisdiction,  the  Di^dsional  Court  has  no  power  to  give 
costs  to  the  party  who  appears  to  shew  cause  before  it  ag^ainst  the  Judg^*8 
order.  ^ 

Rule  19a. 

Rule  16  of  ilie  Rules  of  tlie  Supreme  Court,  Decomber, 
1875^  is  hereby  repealed,  and  instead  thereof  the  following 
provision  shall  take  effect: — 

Every  Judge  of  the  High  Court  of  Justice  for  the 
time  being  shall  be  a  Judge**  to  hear  and  determine  appeals 
from  Inferior  Courts,  under  section  45  of  the  Supreme 
Court  of  Judicature  Act,  1873.  All  such  appeals  (ex- 
cept Admiralty  appeals  from  Inferior  Courts,  which, 
until  further  order,  shall  be  assigned,  as  heretofore,  to  the 

•  W.  N.,  1876,  p.  16. 

t  1  Charley's  Ceises  (Chambers),  21,  dtsd  supra^  in  the  note  to  s.  45  of 
the  Principal  Act. 

X  38  and  39  Vict.  c.  50. 

§  Brown  v.  Shaw,  1  Ex.  D.,  425. 

H  1  Charley's  Cases  (Chambers),  22,  23. 

^  Broum  v.  Shaw,  1  Ex.  D.,  426. 

♦♦  See  Clarke  v.  Boehe,  35  L.  T.,  705. 
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^^Ma^SS!^'  present  Judge  of  the  Admixalty  Court),  shall  be  entered 

in  one  list  by  the  officers  of  the  Crown  Office  of  the 

Queen's  Bench  Division;  and  shall  be  heard  by  such 
Divisional  Court  of  the  Queen's  Bench,  Common  Pleas, 
or  Exchequer  Division,  as  the  Presidents  of  those  Divi- 
sions shall  from  time  to  time  direct. 

Kothing  in  this  Order  shall  affect  the  validity  of  any 
Bule  or  Begulation  heretofore  issued  with  reference  to 
such  appeals  by  the  Divisional  Court  formed  under  the 
said  section. 

This  new  Rulo  was  added  by  Rule  11  of  the  Rules  of  the  Sapreme 
Court,  December,  1876. 

See  the  note  to  s.  45  of  the  Principal  Act,  supra, 

"  Except  Admiralty  appeals  firom  Inferior  Courts/*  This  is  in  affirm- 
ation of  the  decision  of  Sir  Robert  Phillimore,  in  T?ie  "  Two  Brothers,^*  • 
that  his  jurisdiction  as  the  Court  of  Appeal  from  the  County  Courts  in 
Admiralty  Cases  is  preserved  intact  by  ss.  34  and  42  of  the  Principal 
Act. 

As  to  the  constitution  of  a  "  Divisional  Court  of  Queen's  Bench,  Com- 
mon Pleas,  and  Exchequer  Divisions,"  see  s.  41  of  the  Principal  Act, 
8upra, 

It  is  apprehended  that  the  Divisional  Courts  formed  under  this  Rule 
fall  within  the  exccptiocs  to  single- Judge  jurisdiction,  referred  to  in  s.  17 
of  the  Appellate  Jurisdiction  Act,  1876  : — "  Provided,  nevertheless,  that 
Divisional  Courts  of  the  High  Court  of  Justice  may  be  held  for  the 
transaction  of  any  business,  which  may,  for  the  time  being,  be  ordered 
by  Rules  of  Court  to  be  heard  by  a  Divisional  Court ;"  and  that,  there- 
fore, "  any  such  Divisional  Court,  when  held,  shall,"  primCi  facie,  "  bo 
constituted  of  two  Judges  of  the  Court,  and  no  more."  Under  [the 
repealed]  Rule  19  of  this  Order,  indeed,  any  two  of  the  selected  Judges 
constituted  a  Divisional  Court  for  the  purposes  of  s.  46  of  the  Principal 
Act. 

As  a  rule,  a  Divisional  Court  of  Appeal  from  Inferior  Courts  will  hear 
only  one  Counsel  on  each  side.f  If  the  case,  however,  is  of  sufficient 
magnitude,  two  Counsel  on  each  side  will  bo  heard.  J 

ORDER  LIX. 

EFFECT   OF   NON-COMPLIANCE. 

Non-compliance  with  any  of  these  Rules  shall  not  render 

♦  1  ?.  D.,  52 ;  45  L.  J.  (P.  D.  and  A.),  47  ;  33  L.  T.,  792 ;  24  W.  B., 
112  ;  1  Charlev's  Cases  (Court),  45. 

t  Hawes  v.'Peake,  33  L.  T.,  818 ;  24  W.  R.,  407. 

X  Le  Blanch  v.  Meutcra  Telegram  Company ,\  Ex.  D.,408;  34L.T.,691. 
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the  proceedings  in  any  action  void  unless  the  Court  or  a  (MwlJX. 
Judge  shall  so  direct ;  but  such  proceedings  may  be  SQt 
aside  either  wholly  or  in  part  as  irregular,  or  amended, 
or  otherwise  dealt  with  in  such  manner  and  upon  such 

terms  as  the  Court  or  Judge  shall  think  fit. 

This  Kule  embodies  an  important  saving  principle  often  acted  upon 
by  the  Court  of  Chancery.  Thus,  an  order  which  is  not  in  oompUuiOB 
with  the  Chancery  Orders  cannot  be  treated  as  a  nullity:  it  must  be 
properly  discharged.* 

By  Order  III.,  Rule  5,  of  the  Consolidated  Orders  of  the  Court  of 
Chancery,  a  party  suing  in  person  must  indorse  his  name  and  resi- 
dence and  address  for  service  upon  every  writ  which  ho  shall  sue  out. 
Where  a  plaintiff  neglected  to  indorse  his  address  for  service  on  a  writ  of 
aubpoRna  under  the  old  Chancery  practice,  from  the  decision  in  the 
case  of  Friee  v.  Webb^  it  would  appear  that  the  writ  was  not  void,  but 
that  the  Court  would  so  deal  with  the  proceedings  by  staying  process  or 
otherwise,  as  to  give  the  defendant  the  benefit  of  the  Rule.J 

Very  full  powers  of  amendment  of  the  pleadings  are  given  by  Order 
XXVII.,  supra  ;  and  of  the  writ  by  Rule  6  of  the  Rules  of  the  Supremo 
Court,  February,  1876. 

Irregularity  was  generally  visited,  both  at  law  and  in  equity,  with  costs. 

As  to  the  waiver  of  irregularity  at  Common  Law  under  the  old  practice, 
8oe  Beresford  v.  Geddes,^  and  Ouliofi  v.  £atelife.\\ 

Where  the  plaintiff,  on  the  20th  of  December,  gave  notice  of  motion  for 
December  22nd,  being  the  day  after  the  termination  of  the  Michaelmas 
sittings,  and  the  notice  was  held  bad,  because  it  was  given  for  an  **  impos- 
sible day,"  and  also  because  it  did  not  comply  with  Order  LIII.,  Rule  4, 
which  requires  "two  clear  days'  "  notice  of  motion  to  be  given,  the 
Exchequer  Division  declined  to  ** amend"  the  "irregularity,"  under  the 
powers  conferred  upon  the  Court  by  this  Rule,  pn  the  ground  that  to  do  so 
would  be  to  usurp  the  functions  of  the  Legislature.  II 

In  Holfe  V.  Maciarefit**  the  plaintiff,  instead  of  replying  specifically  to  the 
defendant's  counterclaim,  pursuant  to  Rule  20  of  Order  XIX.,  replied  by 
joining  issue  generally.  Hall,  V.C.,  refused,  however,  to  set  aside  or 
amend  the  plaintiff's  reply  under  the  present  Rule,  as  being  a  **  non-com' 
pliance  with  these  Rules.' 


♦  Wilkins  v.  Stevens,  10  Sim.,  617  ;  Blake  v.  Blakey  7  Beav.,  514;  Flem^ 
ings  V.  Hiimphcry,  4  Beav.,  1. 

t  2  Hare,  511,  513. 

%  Morgan  and  Chute's  Chancery  Acts  and  Orders,  pp.  388,  396. 

§  L.  R.,  2  C.  P.,  185. 

II  L.  R.,  9  C.  P.,  189. 

II  Laubemj  v.  Shuitkworth,  I  Ex.  D.,  53;  45  L.  J.  (Ex.),  177;  34 
L.  T.,  357;  24  W.  R,  321. 

»•  3  Ch.  D.,  106;  24  W.  R.,  816.  The  only  effect  of  the  plaintiFs 
joining  issue  generally  on  the  defendant's  counterclaim  was  the  admission 
by  the  plaintiff  of  the  facts  alleged  in  it.     Order  XIX.,  Rule  17. 


>• 


763         SUrRBMB  OOURT  OP  JUDICATURE  AGT|   1875. 

^J^^  ORDER  LX, 

OFFICERS. 

Rule  1. 
All  offioersy  who^  at  tlie  time  of  the  commencement  of 
the  said  Act^  shall  be  attached  to  the  Court  of  Chancery, 
riiall  be  attached  to  the  Chancery  Division  of  the  said 
High  Court ;  and  all  officers,  who,  at  the  time  of  the  com- 
mencement of  the  said  Act,  shall  be  attached  to  the  Court 
of  Queen's  Bench,  shall  be  attached  to  the  Queen's  Bench 
Division  of  the  said  High  Court ;  and  all  officers,  who,  at 
the  time  of  the  commencement  of  the  said  Act,  shall  be 
attached  to  the  Court  of  Common  Fleas,  shall  be  attached 
to  the  Common  Fleas  Division  of  the  said  High  Court ; 
and  all  officers,  who,  at  the  time  of  the  commencement  of 
the  said  Act,  shall  be  attached  to  the  Court  of  Exchequer, 
shall  be  attached  to  the  Exchequer  Division  of  the  said 
High  Court ;  and  all  officers,  who,  at  the  time  of  the  com- 
mencement of  the  said  Act,  shall  be  attached  to  the  Court 
of  Probate,  the  Court  of  Divorce,  and  the  Court  of 
Admiralty  respectively,  shall  be  attached  to  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  said  High  Court. 

The  words  *'  and  the  London  Court  of  Bankruptcy  "  were  struck  out  in 
Committee,  after  **  Court  of  Exchequer,"  by  the  Attorney-General. 

This  is  one  of  the  transition  Rules  of  this  Schedule. 

See,  as  to  the  subject  matter  of  this  Rule,  Part  V.  of  the  Principal  Act, 
**  Officers  and  Offices  "  (Sections  77  to  87  inclusive),  and  the  notes  thereto ; 
sections  14,  27*  28,  34  and  35  of  the  present  Act ;  and  sections  16,  21  ana 
23  of  the  Appellate  Jurisdiction  Act,  1876. 

As  to  the  definition  of  the  **  proper  officer,"  see  Order  LXIII.,  infra. 

Rule  2. 

Officers  attached  to  any  Division  shall  follow  the  ap- 
peals from  the  same  Division,  and  shall  perform  in  the 
Court  of  Appeal  analogous  duties  in  reference  to  such 
appeals  as  the  Begistrars  and  officers  of  the  Court  o 
Chancery  usually  performed  as  to  re-hearings  in  the  Cour 
of  Appeal  in  Chancery^  and  as  the  Masters  and  officers  of 
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the    Courts  of   Queen's    Bench,    Common    Pleas,    and    Order  LX., 

Exchequer  respectively  performed  as  to  appeals  heard  by L- 

the  Court  of  Exchequer  Chamber, 

For  examples  of  the  duties  performed  by  Begistrars  on  rehearings,  see 
Order  XXXI.,  Eulcs  4  and  5,  of  the  Consolidate  Orders  of  the  Court  of 
Chancery ;  by  the  Masters  in  proceedings  in  error,  the  Common  Law 
Procedure  Act,  1852,  ss.  149,  168, 

Affida^dts  intended  to  be  used  on  appeal  should  be  filed  with  the  officer 
of  the  Division  of  the  High  Court  from  which  the  appeal  comes.*  Thus, 
on  an  appeal  from  the  Probate  Division  the  officer  of  Uie  Probate  Division 
must  take  charge  of  these  affidavits.t 

The  present  holder  of  the  office  of  Registrar  of  Her  Majesty  in  Ecclesi- 
astical and  Admiralty  Causes^  is  to  be  deemed  an  officer  of  the  Supreme 
Court  in  respect  of  any  appeals  in  which  he  would  otherwise  bo  concerned 
coming  withm  the  cog^sance  of  the  Court  of  Appeal.  § 

By  s.  77  of  the  Principal  Actjl  all  the  duties  with  reelect  to  appeals  from 
the  Court  of  Chancery  of  the  County  Palatine  of  Lancaster,  which  were,  at 
the  commencement  of  the  Supreme  Court  of  Judicature  Acts,  performed 
by  the  Clerk  of  the  Council  of  the  Duchy  of  Lancaster,  were  to  cease  to  be 
performed  by  him,  and  were  to  bo  performed  by  Registrars,  Taxing 
Masters,  and  other  officers,  by  whom  like  duties  are  performed  in  the 
Supreme  Court.  The  duty  of  attending  upon  the  Court  of  Appeal  during 
the  hearing  of  appeals  from  the  Court  of  Chancery  of  the  County  Pala- 
tine of  Lancaster  now  devolves  upon  the  Chancery  Registrar  of  the  day. 

The  duty  of  entering  appeals  from  Inferior  Cfourts  in  one  list  for  the 
new  Divisional  Courts  of  Appeal  from  Inferior  Conrts  now  devolves, 
imder  Order  LVIII.,  Rule  19a,  upon  "  the  officers  of  the  Crown  Office  of 
the  Queen's  Bench  Division."  # 

ORDER  LXI.ir 

SITTINGS  AND  VACATIONS. 

Eule  1. 

The  sittings  of  the  Court  of  Appeal  and  the  sittings 
in  London  and  Middlesex  of  the  High  Court  of  Justice 
shall  be  four  in  every  year,  viz.,  the  Michaelmas  Sittings, 
the  Hilary  Sittings,  the  Easter  Sittings,  and  the  Trinity 
Sittings. 

The  Michaelmas  Sittings  shall  commence  on  the  2nd  of 
November  and  terminate  on  the  21st  of  December;  the 


♦  Wfttts  V.  Wattty  45  L.  J.  (Ch,),  668 ;  24  W.  R ,  623  ;  Timet,  Wednes- 
day,  ISIarch  29th,  1876. 

t  Watts  V.  JFatts,  ubi  supra,  J  Mr.  Eothery. 

6  S.  8  of  this  Act,  supra.  \\  See  the  note  to  that  section,  supra. 

IF  This  Order  should  be  read  in  connection  with  bs.  26-30  of  the 
Principal  Act,  supra, 

49 
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MgL  Wt,  Hilary  Sittings  shall  commence  on  the  11th  of  January, 

— and  terminate  on  the  Wednesday  before  Easter ;    the 

Easter  Sittings  shall  commence  on  the  Tuesday  after  Easter 
week  and  terminate  on  the  Friday  before  Whit  Sunday ; 
ihe  Trinity  Sittings  shall  commence  on  the  Tuesday  after 
Whitsun  week  and  terminate  on  the  8th  of  August. 

It  will  be  observed  that  the  Michaelmas  *'  Sittings  "  commence  on  the 
same  day  as  the  former  Michaelmas  ** Term,"  and  the  Hilary  <*  Sittings" 
on  the  same  day  as  the  former  Hilary  **  Term." 

It  will  be  also  noticed  that  the  *'  sittings  "  extend  in  length  £Bff  beyond 
the  former  ''  terms,"*  and  include  the  periods  usually  appropriated  to  the 
Assises. 

If  a  party  names  in  his  notice  of  motion  a  day  for  the  hearing  which 
must  iaH  within  a  period  when  there  are  no  sittings,  the  notice  is  a  bad 
notice.  If  the  party  served  with  the  notice,  waiving  the  irregularity  of 
the  notice,  appears  to  show  cause  against  it,  he  will  not  be  entitled  to  any 
oosts  of  his  so  appearing.f 

Rule  2. 

The  Vacations  to  be  observed  in  the  several  Courts  and 
offices  of  the  Supreme  Court  shall  be  four  in  every  year, 
▼iz.^  the  Long  Vacation,  the  Christmas  Vacation,  the  Easter 
Vacation,  tmd  the  Whitsim  Vacation. 

The  Long  Vacation  shall  commence  on  the  10th  of  August 
and  terminate  on  the  24th  of  October.  The  Christmas 
Vacation  shall  commence  on  the  24th  of  December  and  ter- 
minate on  the  6th  of  January.  The  Easter  Vacation  shall 
commence  on  Good  Friday  and  terminate  on  Easter  Tues- 
day; and  the  Whitsun  Vacation  shall  conmience  on  the 
Saturday  before  Wblt  Sunday  and  shall  terminate  on  the 
Tuesday  after  Whit  Sunday. 

As  to  the  power  of  the  Queen  in  Council  to  regulate  Vacations  by 
Orders  in  Council,  sec  h.  27  of  the  Princiiml  Act. 

This  Kule  is  partly  taken  from  Rule  4  of  Order  V.  of  the  Consolidated 
Orders  of  the  Court  of  Chancery. 

The  alterations  arc  as  foUows : — Tho  Long  Vacation  is  to  end  on  the 
24th  of  October  instead  of  tho  28th.    Tho  24th  of  October  is  the  rocog- 

*  Terms  are  abolished  by  s.  26  of  tho  Principal  Act,  but  only  **  so  far 
as  relates  to  the  administration  of  justice." 

t  J)aub)}cy  v.  Shuttteu'orth,  1  Ex.  D.,  63  ;  46  L.  J.  (Ex.),  177 ;  34  L.  T., 
308;  24  W.R.,  321. 
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nixed  day  for  tho  termination  of  the  Lon^  Vacation  at  Common  Law.  By  Ord«r  LXLn 
the  2  Wm.  lY.  c.  39,  s.  11,  **  No  declaration  or  pleading  after  declaration       BnlA  8« 

shall  be  filed  or  delivered  between  the  10th  of  August  and  tiie  24  th  of 

October."* 

The  Kaster  Vacation  is  to  commence  on  Gk)od  Friday  and  end  on  Eaiter 
Tuesday,  instead  of  **  the  days  "  being  left  to  the  Lord  Chancellor  **  every 
year  specially  to  direct." 

The  Whitsun  Vacation  is  defined,  in  the  new  phraseology,  to  commence 
on  *'  the  Saturday  before  Whit  Sunday,"  instead  of  **  the  third  day  after 
Easter  term,"  and  to  terminate  on  *'  the  Tuesday  after  Whit  Sunday" 
instead  of  '*  the  second  day  before  Trinity  term." 

Although  not  expressly  made  in  pursuance  of  s.  27  of  the  Principal 
Act,  this  Rule  pracUcally  carries  out  the  objects  which  the  framers  of  that 
section  had  in  view. 

"The  Long  Vacation."  By  Order  LVIL,  Rule  4,  **no  pleadings 
shall  be  amended  or  delivered  in  the  Long  Vacation,  unless  directed  by 
the  Court  or  a  Judge."  By  Bulo  5  of  the  same  Order,  **  the  time  of  tlie 
Long  Vacation  shall  not  be  reckoned  in  tho  computation  of  tho  times 
appointed  or  allowed  b^  these  Rules  for  JUingy  amending  or  delivering  any 
jfieading,  unless  otherwise  directed  by  the  Court  or  a  Judge." 

The  time  of  tho  Long  Vacation  counts,  however,  in  respect  of  proceed- 
ings oUier  than  the  filing,  amending  or  delivering  of  pleadings.  For 
example,  the  time  of  the  Long  Vacation  is  strictly  reckoned  in  the 
computation  of  the  time — eight  days — appointed  or  allowed  by  Order 
LTv.,  Rule  6,  for  appealing  from  a  decision  at  the  Judges'  chambers  in 
the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions  of  the  High 
Court  of  Justice.t 

Bule  3. 
The  days  of  the  commencement  and  termination  of  each 
sitting  and  vacation  shall  be  included  in  such  sitting  and 
vacation  respectively. 

This  Rule  is  copied  verbatim  from  subsection  (5)  of  the  4th  Rule  of  the 
Vth  Order  of  the  Consolidated  Orders  of  the  Court  of  Chanoery. 

Bale  4. 

The  several  offices  of  the  Supreme  Court  shall  be  open  on 
every  day  of  the  year,  except  Simdays,  Good  Friday, 
Monday  and  Tuesday  in  Easter  week,  Whit  Monday, 
Christmas  Day,  and  the  next  following  working  day,  and 
all  days  appointed  by  proclamation  to  be  observed  as 
days  of  general  fast,  himiiliation,  or  thanksgiving. 

This  Rule  is  copied  verbatim  from  Rule  1  of  the  Vth  Order  of  the  Con- 
solidated Orders  of  tho  Court  of  Chancery,  with  the  addition  of  the  words 

«  See  also  Eeg.  Gen.  Hil.  T.,  1853,  Rule  178. 

t  Crom  v.  SamueUj  2  C.  P.  D.,  21 ;  46  L.  J.,  C.  P.,  1 ;  36  L.  T.,  423  ; 
26W.R.,  45. 
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•fte  ULL  *'  and  the  next  foUowmg  woridng  day  *'  after  "  Christmas  Day."*  Tlitt 
Ml0  4.  a|n>earB  to  be  a  concession  to  the  somewhat  more  liberal  arrangements  to 
hobdaysat  the  Masters*  Offices.  Reg.  Gen.  Hil.  T.,  1853,  Rnle  178,  fol- 
lowing 3  ana  4  Wm.  IV.  c.  42,  s.  43,  jprovides  that  the  Masters*  Offices 
shall  be  closed  on  **  Christmas  Day  and  the  three  following  ^^TS."  Hie 
Masters'  Offices  were  also  closed  on  Easter  Ere,  and  on  Whit  Toeeday  Qi 
it  did  not  fall  in  term  time).* 

By  Order  LYII.,  Bnle  2,  '* where  any  limited  time  Uu  tkmt  $ig  itnf 
from  or  after  any  date  or  event  is  appointed  or  allowed  for  doing  anjr  act 
or  taking  any  proceeding,  Sunday,  Christmas  Day,  and  Good  Fnday 
shall  not  be  reckoned  in  tiie  compilation  of  such  lunited  time."  Where 
the  limited  time  is  more  than  six  days,  Sunday,  Christmas  Day,  and  Good 
Friday  are  connted.  Thus,  where  a  bankruptcy  appeal  under  Rules  9  and 
15  of  Order  LVIIL  was  brought  within  twenty-two  days,  oountin^ 
Sundays,  it  was  held  to  be  too  ]ate.t 

By  Kule  3  of  the  same  Order,  where  the  time  for  doing  any  act  or 
taking  any  proceeding  expires  on  a  Sunday,  or  other  day  on  which  the 
offices  are  closed,  and  by  reason  thereof  such  act  or  proceeding  cannot  be 
done  or  taken  on  that  day,  such  act  or  proceeding  shall,  so  far  as  regards 
the  time  of  doing  or  taking  the  same,  be  held  to  be  duly  done  or  taken  if 
done  or  taken  on  the  day  on  which  the  offices  are  next  open.  J  The  &ct 
of  the  offices  being  closed  will  not,  however,  exonerate  an  appellant  from 
the  ceremony  of  serving  notice  of  appeal  on  the  respondent  during  the 
time  that  the  offices  are  closed,  and  if  the  twenty-one  days  within  which 
the  appeal  must  be  brought  expire  while  the  offices  are  so  closed  without 
notice  of  appeal  having  been  so  served,  the  appeal  will  be  too  late.§ 

Rule  4a. 

The  offices  of  each  District  Registrar  of  the  High 
Court  of  Justice  shall  he  open  on  every  day  and  honr  in 
the  year  on  which  the  offices  of  the  Begistrar  of  the 
County  Court  of  the  place  in  which  the  District  B>egistry 
is  situate  are  required  to  be  kept  open. 

PlThis  new  Rule  was  added  by  Bnle  15  of  the  Rules  of  the  Supreme 
Court,  December,  1875. 

The  reason  of  the  assimilation  of  the  hours  of  opening  and  closing  of 
the  District  Registrars'  Offices  with  the  hours  of  opening  and  of  dosing 
of  the  County  Court  Registrars*  Offices  is  that,  except  in  Lancashire  and 
Durham,  the  offices  are  identical. 


♦  Reg.  Gen.  Hil.  T.,  6  Wm.  IV.,  and  Reg.  Gen.  HiL  T.,  1853, 
Rule  73.  t  See  notes  to  Order  LVII.,  tupra. 

J  See  Taylor  v.  Janet,  1  C.  P.  D.,  87;  45  L.  J.,  C.  P.,  110;  34 
L.  T..  131. 

§  Ex  parte  Safety^  In  re  Zamberiy  6  Ch.  D.,  365  ;  46  L.  J.  (Banlc), 
70;  36  L.  T.,  632;  25  W.  R.,  572.  See,  also,  Hx  parte  FtiMy,  In  re 
Gilbert,  4  Ch.  D.,  794;  46  L:  J.  (Bank),  80;  36  L.  T.,  48. 
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Buk  4b.  ^^B^^^^' 

The  offices  of  the  Supreme  Court  (including  the  Judges* ^-. 

chambers)  shall  close  on  Saturdays  at  2  o'clock. 

This  new  Kiile  was  added  by  Bule  9  of  the  Rules  of  the  Supreme  Court, 
February,  1876. 

The  object  of  the  Rule  is  to  extend  the  advantages  of  the  Saturday  half- 
holiday  to  the  ofGlcers  of  the  Supreme  Court. 

Eule  5. 
Two  of  the  Judges  of  the  High  Court  shall  be  selected 
at  the  commencement  of  each  Long  Vacation  for  the 
hearing  in  London  or  Middlesex  during  Vacation  of  all 
such  applications  as  may  require  to  be  immediately  or 
promptly  heard ;  such  two  Judges  shall  act  as  Vacation 
Judges  for  one  year  from  their  appointment.  In  tlje 
absence  of  arrangement  between  the  Judges,  the  two 
Vacation  Judges  shall  be  the  two  Judges  last  appointed 
(whether  as  Judges  of  the  said  High  Court  or  of  any  Court 
whose  jurisdiction  is  by  the  said  Act  transferred*  to  the 
said  High  Court)  who  have  not  already  served  as  Vacation 
Judges  of  any  such  Court ;  and  if  there  shall  not  be  two 
Judges  for  the  time  being  of  the  said  High  Court  who 
shall  not  have  so  served,  then  the  two  Vacation  Judges 
shall  be  the  Judge  (if  any)  who  has  not  so  served,  and  the 
senior  Judge  or  Judges  who  has  or  have  so  served  once  only, 
according  to  seniority  of  appointment,  whether  in  the  said 
High  Court  or  such  other  Court  as  aforesaid.  The  Lord 
Chancellor  shall  not  be  liable  to  serve  as  a  Vacation  Judge, 

This  Rule  and  the  next  are  the  "provisions  made"  under  s.  28  of 
the  Principal  Act  for  the  hearing  in  London  and  Middlesex,  during 
Vacation,  of  all  such  applications  as  may  require  to  be  immediately  or 
promptly  ?ieard. 

These  Rules  are  founded  on  the  previous  practice  of  the  Master  of  the 
Rolls  and  the  yice-Chancellors,  who,  by  an  excellent  arrangement  amongst 
themselves,  took  duty  each  for  one  year,  according  to  a  recognized  rota^ 
as  "Vacation  Judge."*  The  duties  of  "Vacation  Judge"  commenced 
immediately  on  the  rising  of  the  (Courts  for  the  Long  Vacation,t  although 

♦  See  Daniel's  Chancery  Practice,  pp.  849  and  1067. 
t  Francis  v.  JSrotcney  8  Jur.,  N.S.,  786 ;  J^  Bonk  of  Hindustan y  16  L.T., 
N.8.  7C0 ;  Allen  v.  Eieks,  W.  N.  (1870),  218. 
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OvAtr  XZLf    they  might  have  risen  before  the  tSme  fixed  for  the  commencement  of  the 
Biale  6.       Vacation.    Contrary  to  the  usual  practice  at  other  times  the  *'  Vaoalion 
'^~"~'~""~"  Judge"  was  expressly  empowered  to  transact  business  belonging  to 
another  Judge.*    A  similar  rota  existed  at  Common  Law. 

Inconvenience  has  arisen  frdkn  the  Vacation  Jud^  at  chambers  betn^ 
also  one  of  the  two  Vacation  Judges  for  the  Divisional  Court,  as  the 
apneal  from  the  Judge  at  chambers  would  lie,  if  at  all,  to  himself  and  his 
oofieague.t 

Hule  6. 
The  Yacation  Judges  may  sit  either  separately,  or 
together  as  a  Divisional  Court,  as  occasion  shall  require, 
and  may  hear  and  dispose  of  all  actions,  matters,  and  other 
business  to  whichever  Division  the  same  may  be  assigned. 
No  order  made  by  a  Vacation  Judge  shall  be  reversed  or 
varied  except  by  a  Divisional  Court  or  the  Court  of  Appeal, 
of  a  Judge  thereof,  or  the  Judge  who  made  the  order. 
Any  other  Judge  of  the  High  Court  may  sit  in  Yacation 
for  any  Yacation  Judge. 

This  Bule  provides,  so  to  speak,  a  new  Divisional  Court  for  the  con- 
venience of  suitors. 

Two  Kules,  which  followed  this  one,  were  struck  out  in  Committee  on 
the  motion  of  the  Attorney-General.  They  provided  for  one  of  the  Ordinary 
Judges  of  the  Court  of  Appeal  sitting  as  a  Vocation  Judge,  in  addition 
to  the  two  Vacation  Judges  selected  from  the  Judges  of  the  High  Court 
of  Justice.  The  omission  of  these  Rules  was  necessitated  by  the  reduction 
in  the  number  of  **  Ordinary  "  Judges  of  the  Court  of  Appeal  from  7^  to  3.^ 

Bule  7. 
The  Yacation  Judges  of  the  High  Court  may  dispose 
of  all  actions,  matters,  and  other  business  of  an  urgent 
nature  during  any  interval  between  the  Sittings  of  any 
Division  of  the  High  Court  to  which  such  business  may  be 
assigned,  although  such  interval  may  not  be  called  or 
known  as  a  **  Yacation.'* 

♦Order  VI.,  Rule  11,  and  Order  XXXV.,  Rule  59,  of  the  Consolidated 
Orders  of  the  Court  of  Chancery. 

t  See  Crom  v.  Samuels,  2  C.  P.  D.,  21 ;  46  L.  J.  (C.P.),  1 ;  36  L.  T., 
423;  25\V.  R.,  45. 

J  See  section  6  of  the  Principal  Act,  supra, 

§  See  section  4  of  this  Act,  supra.  The  number  of  Ordinary  JudgM  of 
the  Court  of  Appeal  has  now  been  raised  to  six  by  s.  15  of  the  Appellate 
Jurisdiction  Act,  1876. 
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This  is  in  accordanoe  with  the  previouB  practice  of  the  Court  of   Orte  UI«» 
Chancery,  as  stated  in  the  note  to  Rule  5  of  this  Order,  iupra,  ^xJ^  7. 

Rule  8. 
The  Official  Eoferees  shall  sit  at  least  from  10  a.m.  to 
4  p.m.  on  every  day  during  the  Michaelmas^  Hilary,  Easter, 
and  Trinity  Sittings  of  the  High  Court  of  Justice,  except 
on  Saturdays,  during  such  Sittings,  when  they  shall  sit,  at 
least,  from  10  a.m.  to  2  p.m. ;  but  nothing  in  this  Rule 
shall  prevent  their  sitting  on  any  other  days. 

This  new  Rule  was  added  by  Rule  10  of  the  Rules  of  the  Supremo 
Court,  February.  1876. 

As  to  the  Official  Referees,  see  ss.  56  to  69  and  s.  83  of  the  Principal 
Act ;  Order  XXX VT.,  Rules  29b  to  34,  and  the  new  Order,  as  to  the  mode 
of  payment  of  Official  Referees. 

As  to  the  Saturday  half-holiday,  see  Rule  4b  of  this  Order,  tupra, 

ORDER  LXII. 
Exceptions  from  the  Rules. 

Nothing  in  these  Rules  shall  affect  the  Practice  or  Pro- 
cedure in  any  of  the  following  causes  or  matters  : — 

Criminal  proceedings : 

Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
Division  : 

Proceedings  on  the  Revenue  side  of  the  Exchequer  Divi- 
sion : 

Proceedings  for  Divorce  or  other  Matrimonial  Causes. 

The  exceptions,  it  is  to  bo  noted,  are  only  exceptions  from  the  Rules  of 
the  present  Schedule^  not  from  the  rest  of  the  Supremo  Court  of  Judicature 
Acts,  1873  and  1875,  and  these  Rules  maybe  abrogated  imder  s.  17  of 
the  Appellate  Jurisdiction  Act,  1876. 

"Criminal  proceedings."  By  s.  19  of  the  Principal  Act,  *M/?r«,  **tho 
Court  of  Appwtl  shall  have  power  to  hear  and  determine  appeals  from 
any  judgment  or  order,  mvc  at  hereinafter  mentioned,  of  Her  Majesty's 
High  Court  of  Justice." 

By  s.  34  of  the  Principal  Act,  supra,  criminal  matters  which  woidd  have 
been  within  the  exclusive  jurisdiction  of  the  Court  of  Queen's  Bench  in  tho 
exercise  of  its  ort^r/^a/ jurisdiction,  if  this  Act  had  not  passed,  are  assigned 
to  the  Queen's  Bench  Division  of  the  High  Court. 

By  sec.  47  of  the  Principal  Act,  supra,  **  no  appeal  shall  lie  from  any 
judgment  of  the  High  Court  in  any  criminal  cause  or  matter,  save  for 
some  error  of  law  apparent  upon  the  record,  as  to  which  no  question  shall 
have  been  reserved  tor  the  consideration  of  the  Judges  under  the  11  and 
12  Vict.  c.  78." 
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Oritr  Un.       By  s.  19  of  this  Act,  iupra,  the  Practice  and  Procedixre  in  criminal 
'        cauBes  are  to  remain  the  same  as  before  the  commencement  of  the  Actf 
"  subject  to  the  first  Schedule  and  any  Rules  of  Court  to  be  made  under 
this  Act." 

The  words  *<  save  as  hereinafter  mentioned  "  in  the  passage  cited  from 
B,  19  of  the  Principal  Act,  point,  more  particularly,  to  the  passage  cited 
from  8.  47  of  the  same  Act. 

In  view  of  those  enactments  and  of  the  present  Order,  the  Coxat  of 
Appeal  has  decided  that  no  appeal  lies  from  a  decision  rf  the  Queen's 
Bench  Division  discharging  a  rule  to  review  the  taxation  of  the  defend- 
ant's costs  by  the  Master  under  the  6  and  7  Vict  c.  98,  s.  8,  on  the  trial 
of  a  criminal  information  for  libel,  in  which  a  veidict  of  *'  not  guilty  "  haa 
been  found.*  ^ 

In  view  of  the  same  enactments,  the  Court  of  Appeal  has  also  decided 
that  no  appeal  lies  from  a  decision  of  the  Queen's  Bench  Division,  dis- 
charg^g  a  rule  for  a  certiorari  to  bring  up  a  summary  conviction  \mder 
the  1  and  2  Wm.  lY.  c.  32,  s.  30,  for  trespass  by  day  m  pursuit  of  game, 
for  the  purpose  of  quashing  it  for  want  of  jurisdiction.t 

''Proceedings  on  the  (>own  Side  of  the  Queen's  Bench  Division." 
These  words  were  put  in  for  the  sake  of  caution.  Per  Brett,  L.  J. ,  in 
Regina  v.  FUteher.X  Hellish,  L.J.,  however,  in  that  case,  said:  ''I  wish 
to  guard  against  being  understood  to  say  that  all  matters  on  the  Crown 
aide  of  the  Queen's  Bench  Division  come  under  the  words  of  the  section 
providing  that  *  no  appeal  shall  Ue  in  a  criminal  cause  or  matter.'  "§ 

"  Proceedings  on  the  Revenue  Side  of  the  Exchequer  Division."  **  The 
jurisdiction  of  the  Court  of  Exchequer  as  a  Court  of  Revenue"  was  by 
8.  16  of  the  Principal  Act  transferred  to  the  High  Court  of  Justice ;  and 
by  8.  34  of  the  same  Act  *'  all  causes  and  matters  which  would  have  been 
within  the  exclusive  jurisdiction  of  the  Court  of  Exchequer  as  a  Court  of 
Revenue  "  were  assigned  to  the  Exchequer  Division  of  the  High  Court. 

By  s.  97  of  the  same  Act,  nothing  in  that  Act  is  to  afiect  the  office  of 
the  Receipt  of  the  Exchequer  (4  and  6  Wm.  IV.  c.  16). 

"Proceedings  for  Divorce  or  otiier  Matrimonial  Causes."  By  s.  18 
of  this  Act,  the  Rules  and  Orders  of  Court  in  force  at  the  time  of  the 
commencement  of  the  Act  in  the  Coiirt  for  Divorce  and  Matrimonial 
Causes  shall  remain  in  force,  except  so  far  as  they  are  expressly  varied 
by  the  present  Schedule,  or  by  Rules  of  Court  made  before  the  commence- 
ment 01  the  Act. 

ORDEE  LXIII. 

Interpretation  op  Terms. 

The  provisions  of  the  lOOlh  section  of  the  Actg  shall 
apply  to  these  Rules. 

•Regina  v.  Steel,  2  a  B.  D.,  37 ;  46  L.  J.  (M.  C),  1 ;  25  W.  R., 
84;  36  L.  T.,  634. 

t  Regina  v.  FUteher,  2  Q.  B.  D.,  43 ;  46  L.  J.  (M.  C),  4 ;  Zb  L.T., 
«38 ;  26  W.  R.,  149. 

J86L.  T.,538. 

§  Regina  v.  Fletcher,  26  W. 

II  Le.,  of  the  Principal  Act. 
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I  the  conBtmction  of  these  Boles,  unless  there  is  any-  Order  izm. 
f  in  the  subject  or  context  repugnant  thereto,  the 
!•!  words  hereinafter  mentioned  or  referred  to  shall 
or  include  the  meanings  following : 

*'  Person  "  shall  include  a  body  corporate  or  politic. 

^Probate  actions  **  shall  include  actions  and  other 
matters  relating  to  the  grant  or  recall  of  probate  or 
of  letters  of  administration  other  than  common  form 
boBiness. 

**  Proper  officer  "  shall,  unless  and  imtil  any  Rule 
to  the  contrary  is  made,  mean  an  officer  to  be  ascer- 
iamed  as  follows : — 

(a.)  Where  any  duty  to  be  discharged  under  the 
Act  or  these  Kules  is  a  duty  which  has  heretofore  been 
discharged  by  any  officer,  such  officer  shall  continue 
to  be  the  proper  officer  to  discharge  the  same. 

(J.)  Where  any  new  duty  is  under  the  Act  or  these 
Rules  to  be  discharged,  the  proper  officer  to  discharge 
the  same  shall  be  such  officer,  having  previously  dis- 
Dharged  analogous  duties,  as  may  from  time  to  time 
be  directed  to  discharge  the  same,  in  the  case  of  an 
officer  of  the  Supreme  Court,  or  the  High  Court  of 
Tustice,  or  the  Court  of  Appeal,  not  attached  to  any 
Division,  by  the  Iiord  Chancellor,  and  in  the  case  of 
in  officer  attached  to  any  Division,  by  the  President  of 
the  DiviBion,  and  in  the  case  of  an  officer  attached  to 
any  Judge,  by  such  Judge. 

"The  Act/'  and  "The  said  Act,*'  shall  respec- 
tively mean  the  Supreme  Court  of  Judicature 
Act,  1878,  as  amended  by  this  Act. 

o  the  "  proper  o£Glcer,"  see  Order  V.,  Rules  4  and  9 ;  Order  VT., 
I ;  Order  VIIL,  Rule  1 ;  Order  XII.,  Rule  6a ;  Order  XXX., 
2;  Order  XXXVI.,  Rule  24;  Order  XLI.,  Rules  1  and  3;  Order 
,  Bule  9,  &c.    See  also  Fart  V.  of  the  Principal  Act,  '*  Officers  and 
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PAKT  I. 

Fo&MB  OP  Wbits  of  Suxxons,  ftc* 

iJTo.  1. 


In  tlie  High  Court  of  Justice. 

Diviaioii. 


187    .  [Hire put  ike  letUr  and  numberj] 
Between  A.B,        Plaintiff, 

and 

CD,  and  JE,F,       Defendants. 

ViCTOBiA,  by  the  Grace  of  Qod,  fe. 

To  CD,,  of  in  the  county  of  and  E.F.,  of 

We  command  you.  That  within  eight  days  after  the  seryice  of  this  writ 

on  jovL,  inclusive  of  the  day  of  such  service,  yon  do  cause  an  appearance 

to  he  entered  for  you  in  the  Division  of  our  High  Court 

of  Justice  in  an  action  at  the  suit  of  A^, ;  and  take  notice,  that  in 


*  The  learning  upon  this  subject  under  the  old  law  will  be  found  in 
Day's  Common  Law  Procedure  Acts,  Lush's  Practice  of  the  Superior 
Courts  of  Law  at  Westminster,  and  Archbold's  Practice. 

Any  costs  occasioned  by  the  use  of  more  prolix  or  other  forms  of  writs 
are  to  be  borne  by  the  party  using  them,  **  unless  the  Court  shall  other- 
wise direct."     Order  II.,  Rule  2,  supra. 

This  Form  illustrates  Order  II.,  Rule  3,  lujtra, 

"Witness,  &c."  After  a  sharp  controversy,  it  has  been  authoritatively 
decided  that  a  writ  of  summons  must  be  tested  in  the  following  form : — 
<' Witness  Hugh  McCalmont,  Baron  Cairns,  Lord  High  Clumcellor  of 
Great  Britain,  at  Westminster,  the  day  of  in  the  year  of 

oiu:  Lord,  One  thousand  eight  hundred  and  seventy  ."    See  Order 

II.,  Rule  8. 

**N.B."  ThiR  "N.B."  is  misleading.  It  should  run  thus:— "This 
writ  is  to  be  served  within  (twelve)  calendar  months  from  the  date  thereof, 
or,  if  renewed,  [within  six  calendab  months]  from  the  date  of  such 
renewal,  including  the  day  of  such  date,  and  not  afterwards."  See  Order 
Vin.,  Rulel. 

"  The  defendant  may  appear  hereto  by  entering  an  appearance,  cither 

Srsonally  or  by  solicitor,  at  the  [  ]  Office  at  .'* 

the  writ  is  issued  from  the  Chanoery  Division,  the  blank  must  be  filled 
up  thus ;  **  at  the  Record  and  Writ  Clerk's  Office,  Chancery  Lane,  in  the 
County  of  Middlesex;"  if  from  the  Queen's  Bench  Division,  thus: — 
**  at  the  Appearance  Office,  Queen's  Bench  Division,  Temple,  London ;  ^ 
if  firom  the  Common  Pleas  Division,  thus: — " at  the  Offices  of  the  Com- 
mon Pleas  Division  of  the  High  Court  of  Justice,  Serjeant's  Inn,  Chancery 
Lane,  London  ;  "  if  from  the  Exchequer  Division,  thus: — **at  the  Offices 
of  the  Exchequer  Division  of  the  High  Court  of  Justice,  No.  7»  Stone 
Buildings,  Lincoln's  Inn,  in  the  County  of  Middlesex." 

«'The  said  plaintiff,  who  resides  at."  Bt  Order  lY.,  Rule  1,  ^the 
solicitor  of  a  plaintiff  suing  by  solicitor  shall  indorse  upon  every  wxit  of 
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default  of  your  so  doing,  the  plaintiff  may  proceed  therein,  and  judgment  ftnimiiii' 
may  be  given  in  your  absence.    Witkbss,  ^«,  r.1.,  Ko.  L 

Memorandum  to  be  tubseribed  on  the  tvrit,  — ^-^— — . 

N.B. — This  writ  is  to  be  servod  within  (twelve)  calendar  months  from 
the  date  thereof,  or,  if  renewed,  from  the  date  of  such  renewal 
including  the  day  of  such  date,  and  not  afterwards. 
The  defendant  [or  defendants]  may  appear  hereto  by  entering  an 
appearance  [or  appearaneee]  either  personally  or  by  solicitor  at 
the  [  ]  office  at 

Indorsements  to  be  made  on  the  writ  before  issue  thereof. 
The  plaintiff's  claim  is  for,  ^e. 

This  writ  was  issued  by  J?.J^.,  of  solicitor  for  the  said 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issued 

by  the  plaintiff  in  person  who  resides  at  [mention 

the  Hty,  town,  or  parish^  and  also  the  name  of  the  street  and  number  of 
the  house  of  the  plaintiff's  residence,  if  any]. 
Indorsement  to  be  made  on  the  writ  after  service  thereof. 
This  writ  was  served  by  X  Y,  on  L.M.  [the  defendant  or  one  of  the 
defendants],  on  Monday,  the  day  of  ,  18    . 

(Signed)        X.Y. 

summons  the  address  of  the  plaintiff."    This  is  a  new  provision,  which 
must  be  attended  to. 

'*  The  plaintiffs  claim  is,"  &c.  Where  the  writ  of  summons  is  to  be 
**  specially  indorsed  with  the  particnlars  of  the  amount  sought  to  bo  re- 
covered," piirsuant  to  Order  III.,  Hule  6,  the  special  indorsement  must 
come  after  the  words,  "  The  plaintiffs  claim  is,"  &c.,  (indorsement  of 
claim,  see  Order  III.,  Rule  1 ;  App.  (A),  Part  II.,  section  2),  being  intro- 
duced by  the  words,  *^  The  following  are  tub  particulara  "  (App. 
(A),  Part  II.,  section  VII^ 

*'  Wherever  the  plaintiffs  claim  is  for  a  debt  or  liquidated  demand  only, 
the  indorsement  of  claim  (and  the  special  indorsement  of  particulars,  if 
any,)  must  be  followed  by  the  subjoined  notice : — '*  And  £  for  costs ; 
and  if  the  amount  claimed  bo  paid  to  the  plaintiff,  or  his  solicitor,  within 
four  days  from  the  service  hereof,  fiurther  proceedings  will  be  stayed." 

If  interest  is  claimed,  the  following  form  should  be  added  after  this 
notice : — **  The  plaintiff  also  claims  interest  on  £  of  the  above  sum 
from  the  date  of  the  writ  until  payment  or  judgment." 

The  form  of  writ  or  summons  given  above  contains  no  intimation  as 
to  the  '*  ADDRESS  FOR  SERVICE,"  which  must  be  added  if  the  solicitor's 
**  place  of  business  "  *'  shall  be  more  than  three  miles  from  Temple  Bar." 
Order  IV.,  Kulo  1.  The  words,  **  The  address  for  service  is  ,"  should 
precede  the  words  ''This  writ  was  served  by  me."  If  the  solicitor  is 
agent  for  another  solicitor,  ho  must  add  after  his  own  name  and  address 
"Agent  for  ,  of  ."     Order  IV.,  Rule  1. 

It  is  a  convenient  practice  for  the  person  serving  the  writ  to  add  after 
the  date  of  service,  **  Indorsed  the        day  of  ,  187  ." 

The  form  of  a  writ  of  summons  under  the  Bills  of  Exchange  Act,  1856, 
is  prescribed  by  the  Schedule  to  that  Act,  which  will  be  found  in  the 
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K«.  2. 
Writ  #o&  Sbbyicb  out  of  thb  Jurudiotiok,  or  wherb  Notice  ik 

LISU  OP   SbRYICB  18  TO   BB  OITBN  OUT  OF  THB  JURISDICTION'.* 

187    .    [Sere  put  the  letter  and  number, "] 
In  the  High  Court  of  JuBtioe.  Between  AJB,       Plaintifi; 

Division.  and 

CD,  and  E,F.        Defendants. 
Victoria,  by  tno  grace  of  Gk>dy  ^e. 
To  CD.,  of 
We  command  you,  CD.,  That  within  [here  insert  the  number  of  daye 
DIRBCTBD  BT  THB  CouRT  OR  JuDOB  Ordering  the  service  or  notice"]  after  the 
service  of  this  writ  [or  notice  of  this  writ  as  the  case  may  be]  on  you, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
entered  for  you  in  the  Division  of  Our  High  Court  of 

Justice  in  an  action  at  the  suit  of  A.3.;  and  take  notice,  that  in  de£giult  of 
your  so  doing,  the  plaintiff  may,  by  leave  of  the  Court  or  a  Judge,  procbbo 
therein,  and  judgment  may  be  given  in  your  absence.    Witness,  ^e. 
Memoranda  and  Indorsements  as  in  Form  No.  !• 
Indorsement  to  be  made  on  the  writ  before  the  issue  thereof 
N.B. —  This  writ  is  to  be  used  wftere  the  Defendant  or  all  the  Defendants, 
or  one  or  more  Defendant  or  Defendants,  is  or  are  out  of  the  jurisdiction. 


note  to  Order  II.,  Rule  6,  supra.  The  form  must,  however,  be  adapted 
to  the  new  procedure,  wherever  it  differs  firom  the  procedure  under  the 
Bills  of  Exchange  Act.  The  address  of  the  plaintiff,  and  the  address  for  ser-^ 
vice  of  the  plaintiffs  solicitor  must,  e.g.,  bo  added  to  the  indorsements  on 
the  writ,  under  Order  IV.,  Ride  1. 

When  the  action  is  commenced  in  a  District  Registry,  the  writ  of  sum* 
mons  must  contain  the  name  of  the  District  Registry.  Order  V.,  Rule  8a 
(Rule  3  of  the  Rules  of  the  Supreme  Court,  Jime,  1876).  The  name, 
^*  District  Registry,"  is  usually  added  after  the  name  of  the  Divi- 

sion of  the  High  Court.  Notice  should  be  given  that  an  appearance  may 
be  entered  "  at  the  District  Registry  Office  of  the  Hisrh  Coiui  of  Justice 
situate  at  ."     It  is  also  necessary  for  the  paintiff's  solicitor,  whose 

place  of  business  is  not  within  the  District,  under  the  new  Rule  3a  of 
ChrderlV.  (Rule  3  of  the  Rules  of  the  Supreme  Court,  February,  1876), 
to  add,  "  The  address  for  service  within  thb  district  is  .  * 

As  to  the  form  of  writ  of  summons  under  the  Bills  of  Exchange  Act, 
1855,  where  the  action  is  commenced  in  a  District  Registry,  see  the  note 
to  Order  II.,  Rule  6,  where  a  form  is  set  out.  Oger  v.  Bradnum,  1 
C.  P.  D.,  334 ;  45  L.  J.  (C.  P.),  273  ;  34  L.  T.,  578 ;  24  W.  R.,  404 ; 
1  Charley's  Cases  (Court),  182. 

*  This  form  illustrates  Order  II.,  Rule  5,  supra.  As  to  leave  to  serve 
this  writ,  see  Order  II.,  Rule  4,  and  Order  XI,  Rule  1,  supra,  and  the 
notes  thereto.  As  to  directing  a  time  for  appearance,  see  Order  XI., 
Rule  4,  supra. 

"  Service  or  notice."  This  writ  is  to  be  served  out  of  the  jurisdiction 
on  a  British  subject  resident  abroad ;  nofice  of  the  writ,  and  not  the  writ 
itself,  is  to  be  served  on  a  foreign  person  resident  abroad.  ''Person" 
includes  ''corporate  body."    See  Meek  v.  Miehaelson,  W.  N.,  1876,  p. 


»♦ 
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No.  8.  ^V^  S ' 

Notice  op  Writ  in  lieu  op  Sekvicb  to  bb  oiten  out  op  thb  '    ^*    ' 

jubisdictiok.* 

187    •    IJffere  put  the  Utter  and  number,] 

Between  A^,        Plaintifry 
and 
CD,,  E,F,,  and  OM.       Defendants. 
To  G.E,,  of 
Take  notice,  that  A.B,,  of  has  commenced  an  action 

111 ;  2  Charley's  Cases  (Court),  178 ;  ss.  18  and  19  of  the  Common 
Law  Procedure  Act,  1862 ;  Order  XI.,  Eule  3,  and  Order  LXIII., 
definition  of  "person." 

**  Victoria,  by  the  grace  of  God,  &c.'*  In  Bactm  v.  Turner,  {Times,  May 
4th,  1876,J  Counsel  for  the  plaintiff,  when  applying  to  Hall,  V.C.,  for 
leave,  under  Order  II.,  Rule  4,  supra,  to  issue  a  writ  of  summons  for 
8er\'ice  out  of  the  jurisdiction,  asked  at  the  same  time  for  directions  as 
to  whether  the  words  *'  Empress  of  India  "  should  be  inserted  after  the 
initial  words  of  the  writ,  **  Victoria  by  the  grace  of  God,  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith." 
The  Vice- Chancellor  referred  him,  first,  to  the  Record  and  Writ  Clerks, 
and  on  their  stating  that  they  had  no  power  to  alter  the  form  of  the  writ 
without  the  direction  of  the  Court,  referred  him,  secondly,  to  the  Lord 
Chancellor. 

**  By  leave  of  the  Court  or  a  Judge."  These  words  crept  in  by  mistake, 
owing  to  this  form  being  copied  £rom  Form  3  in  Schedule  (A)  to  the 
Common  Law  Procedure  Act,  1862.  That  form  was  prescribed  by  s.  18 
of  the  Common  Law  Procedure  Act,  1862,  under  which,  while  no  leave 
was  necessary  to  enable  a  plaintiff  to  issue  a  writ  of  summons  for  service 
out  of  the  jurisdiction,  leave  was  necessary  to  enable  him  *'to  proceed.** 
By  Order  II.,  Rule  4,  supra,  leave  must  be  obtained  to  issue  a  writ  of 
summons  for  service  out  of  the  iurisdiction,  and,  consequently,  no  subse- 
quent leave  is  necessary  to  enable  the  plaintiff  to  ** proceed.**  The  words 
were  decided  in  Scott  v.  The  Royal  Wax  Candle  Company,  1  Q.  B.  D.,  404 ; 
46  L.  J.  (Q.  B.),  686  ;  34  L.  T.,  683  :  24  W.  R.,  668 ;  2  Charley's  Cases 
(Court),  179,  and  Bacon  ^r.  Turner,  1  Ch.  D.,  276;  34  L.  T.,  849;  24 
W.  R.,  637  ;  2  Charley's  Cases  (Court),  186,  to  be  surplusage  and  mis- 
leading, and  were  struck  out  of  the  form  by  Rule  2  of  the  Rules  of  the 
Supreme  Court,  June,  1876  (Order  II.,  Rule  3a). 

*<  Memoranda  and  indorsements  as  in  Form  No.  1."  In  addition  to 
these  memoranda  and  indorsements,  the  following  notice  should  be  in- 
dorsed on  this  writ : — **  N.B.  Take  notice  that  if  the  defendant  served 
with  this  writ  do  not  appear  according  to  the  exigency  thereof,  the  plaintiff 
will  be  at  liberty  to  sign  final  judgment  for  any  sum  not  exceedmg  the 
sum  above  claimed,  with  interest  at  the  rate  specified  and  the  sum  of 
£  ,  or  such  other  sum  as  may  be  allowed  on  taxation  for  costs,  and 
issue  execution  for  the  same." 

*  This  notice  illustrates  Order  II.,  Bole  6,  supra.  An  to  leave  to  pro- 
ceed, see  Order  II.,  Rule  3a,  and  the  note  to  Form  No.  2,  supra.  The 
writ  itself,  and  not  notice  of  it,  must  be  served  on  an  Englishwoman 
married  to  a  foreigner  and  residing  with  him  abroad.  Bacon  v.  Turner, 
1  Ch.  D.,  276 ;  34  L.  T.,  349 ;  24  W.  R.,  637  ;  2  Charley's  Cases  (Court), 
184. 
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^midiX  A,  against  you,  6^.JI.,  in  the  Division  of  Her  Majesty's  High 

Fix,  Ko.  S.    Court  of  Justice  in  England,  by  writ  of  that  Court,  dated  the  day 

of  ,  A.D.  18      ;  which  writ  is  indorsed  as  follows  {copy  in  fuU 

iK$  indcir9emint8\  and  you  are  required  within  days  after  the 

receipt  of  this  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  the 

said  action,  by  causing  an  appearance  to  be  entered  for  you  in  the  said 

Court  to  the  said  action ;  and  in  default  of  your  so  doing,  the  said  A.B, 

may,  hy  leave  of  the  Court  or  a  Judge,  proceed  therein,  and  judgment 

may  be  given  in  your  absence. 

Tou  may  appear  to  the  said  writ  by  entering  an  appearance  personally 

or  by  your  solicitor  at  the  [  ]  office  at 

(Signed)        A^.  of  fe. 

or 

X.T.  of  fe. 

Solicitor  for  ji.B. 
In  the  High  Court  of  Justice, 

Division. 


No.  4. 

Writ  in  Aohiraltt  Action  in  rem* 

187    .    [Here put  the  letter  and  number. 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Between  A.JB,,  plaintiff, 

and 

Owners, 

Victoria  y  ^, 

To  the  owners  and  parties  interested  in  the  ship  or  vessel  [Maryl  [or  cargo, 

^0.,  as  the  case  may  be'\  of  the  port  of 

We  hereby  authorise  officer  of  our  Supreme  Court,  and  all 

and  singular  his  substitutes  to  arrest  the  ship  or  vessel  [Mary'],  of  the 
port  of  and  the  cargo  laden  therein  [or  eargoy  ^.,  as  the  ease 

may  &],  atid  to  keep  the  same  under  safe  arrest  until  he  shall  receive  further 
orders  from  Us.  And  We  command  yoft,  the  owners  and  other  parties  interested 
in  the  said  ship  and  cargo  [or  cargo,  ^c,  as  the  case  may  be]  that  icithitt 


•  This  form  illustrates  Order  II.,  Rule  7,  supra. 

The  form  was  annuUod  by  Rule  2  of  the  Rules  of  the  Supremo  Court, 
December,  1875,  Order  II,  Rule  7a,  supra,  and  the  Forms  (AJa^d  (B)  in 
the  Appendix  to  those  Rules  wcro  substituted  for  it.  The  writ  of 
summons  was  thus  broken  up  into  its  component  parts,  a  writ  of  summons, 
wmeAy  to  called,  and  a  warrant  of  arrest.  See  the  notes  to  Order  II., 
fiiuos  7  and  7a,  and  to  Order  V.  Rules  11  lla,  and  lib,  supra. 


COURT  OF  rtnnokrxfnx  acm  i878  and  i876.       783 


sight  days  after  th$  arrUt  of  thi  %mi4  veuel  [or  oargOy  ^.,  as  the  case  may  AfMAilX  A, 
be]  you  do  cause  an  appearance  to  be  entered  for  you  in  the  Admiralty  Livi*    p;  I,,  Ko.  4. 
gion  of  Our  High  Court  of  Juttieo  in  an  action  at  the  suit  of  A.B. ;  and  ..^.-..._ 
take  notice  thaty  in  dcfauU  of  your  oo  doing,  Our  said  Court  will  proceed  to 
hear  the  said. action  and  to  pronounee  judgment  therein,  your  absence  notwith* 
standing. 


No.  ia. 

Writ  op  Summons  in  Abmi&altt  Action  in  rem,* 

1 87        [Sere  put  the  letter  and  number,"] 

In  tho  High  Court  of  JuBtice, 
Admiralty  Division. 

Between  A.B,,  plaintiff, 

and 
The  owners  of  the 
Victoria,  by  tho  grace  of  God,  &c. 

To  the  owners  and  parties  interested  in  the  ship  or  vessel 
of  the  port  of  [or  cargo,  f(e,,  as  the  ease  may  be]. 

Wo  command  you,  that  within  eight  days  after  the  service  of  this  writ, 
inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance  to  he 
entered  for  you  in  the  Admiralty  Division  of  our  High  Court  of  Justice  in 
an  action  at  the  suit  of  A.B,  ;  and  take  notice  that  in  de&ult  of  your  so 
doing  the  plaintiff  may  proceed  therein,  and  judgment  may  bo  given  in 
your  absence.  Witness,  Hugh  MacCalmont,  Baron  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  this  day  of  18     . 


*  This  now  form  was  substituted  by  Rule  2  of  the  Hules  of  Supreme 
Court,  December,  1875  (Order  II.,Kule  7a.),  for  the  latter  part  of  Form  4 
of  Part  I.  of  this  Appendix,  prescribed  by  Order  II.,  Rule  7,  supra.  It 
is  an  assimilation,  mutatis  mutandis,  of  tho  writ  of  summons  in  an 
Admiralty  action  t;*  rem  to  the  writ  of  summons  in  an  ordinary  action. 
See  the  next  form  for  the  new  form  of  warrant  of  arrest.  A  warrant  of 
arrest  formed  part  of  the  writ  of  summons  prescribed  by  Order  II., 
Rule  7.  See  lorm  4,  eupra.  See  also  the  notes  to  Order  II.,  Rules  7 
and  7a,  and  to  Order  Y.,  Rules  11,  11a,  and  lib,  supra.  Forms  of 
Indorsement  of  Claim  suited  to  l^iis  writ  will  be  found  in  Part  II.,  section 
VI.,  infra. 

"  Or  cargo,  as  tho  case  may  be."  If  the  action  is  brought  for  the  ship, 
cargo  and  freight,  these  words  should  be  added  here : — "  And  the  cargo 
now  or  lately  laden  therein,  together  with  the  freight  due  for  the  trans- 
portation theieof." 

After  tho  word  "  renewed,"  insert  "  within  six  calendar  months.*' 

The  "address  for  service"  (Order  IV.,  Rule  1),  should  bo  indorsed 
before  tho  words,  **  This  writ  was  served  by.' 
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Apptadiz  A,  Memorandum  to  h$  ntbimM  on  ike  Writ. 

P.  I.,  Vo,  4a. 

N.B. — This  writ  is  to  be  served  within  ftwtihej  calflndar  months  ftom, 

the  date  thereof  or,  if  renewed,  from  the  date  of  snoh  renewily 
including  the  day  of  such  date,  and  not  afterwards. 
The  (defendant  or  defendants)  may  appear  hereto  by  entering  an 

appearance  (or  appearances)  either  personally  or  by   solicitor  at  the 

[  ]  office  at 

Indortementa  to  bo  made  on  the  Writ  before  leeue  thereof. 

The  plaintifiTs  claim  is  for,  &c. 

This  writ  was  issued  by  £JF,,  of  ,  solicitor  for  the  said 

plaintiff,  who  resides  at  9  o^i  this  writ  was  issued  by  the 

plaintiff  in  person,  who  resides  at  [mention  the  eity,  toum^  or 

parish,  and  also  the  name  of  the  street  and  number  of  the  house  of  the  plain* 
tiJTe  residence,  if  any.'] 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof. 

This  writ  '^^'as  served  by  X,  Y,  {here  state  the  mode  in  which  the  service 

toas  effected,  whether  on  the  owner,  or  on  the  ship,  cargo,  or  freight,  aeoording 

to  Order  IX.,  Bules  10,  11,  and  12,  as  the  case  may  be]  on  the 

day  of  18    . 

Signed, 

X.T. 


No.  43. 
"Warraxt  of  a  BREST  IN  Admibalty  AcTioN  in  rem,* 

187        [Sere  put  the  letter  and  number  J] 

In  the  High  Court  of  Justice, 
Admiralty  Division, 

Between  A,B,,  plaintiff, 

and 
The  oumers  of  the 
Victoria,  ^c. 
To  the  Marshal  of  the  Admiralty  Division  of  our  High  Court  of  Justice, 
and  to  all  and  singular  his  substitutes.     We  hereby  command  you  to  arrei 
the  ship  or  vessel  of  the  port  of  [aftd  the 

cargo  and  freight,  ^c,  as  the  case  may  be],  and  to  keep  the  same  under  safe 
arrest  until  you  shall  receive  further  orders  from  Us.  Witness,  Hugh 
MacCcdmont,  Baron  Cairns,  Lord  High  Chancellor  of  Great  Britain,  this 

day  of  18     . 


*  This  new  form  was  substituted  by  Eule  3  of  the  Hules  of  the  Supreme 
Court,  December,  1875,  Order  V.,  Rule  11a,  for  the  earlier  part  of  the 
writ  of  summons  prescribed  by  Order  II.,  Hnle  7,  supra.  This  new 
form  was  itself  annulled  by  Hule  4  of  the  Rulea  of  the  Supreme  Court, 
February,  1876  (Order  V.,  Rule  lib). 
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No.  4  e.  Araendiz  A« 

Warrant  of  Arrett  in  AdmiraUy  Action  in  rem.*  P.  t,  Ko.  4  c. 

187     [Sere  put  the  Utter  and  number. 
In  the  High  Gooit  of  Justice, 

Admiralty  Division. 

Between  A.B.^  plaintiff, 

and 

the  Owners  of  the 

Victoria,  &c. 

To  the  Marshal  of  the  Admiralty  Division  of  Oar  High  Court  of 

Justice,  and  to  all  and  singular  his  substitutes  \or  To  the  Collector  or 

Collectors  of  Cast  cms  at  the  Port  of  ].    We  hereby  command 

you  to  arrest  the  ship  or  vessel  of  the  port  of 

[and  the  cargo  and  freight^  ^e.,  ae  the  ease  mag  6^,]  and  to  keep  the  same 

under  safe  arrest,  until  you  shall  receive  further  orders  from  Us.  Witness, 

Hugh  MacCalmont,  Baron  Cairns,  Lord  High  Chancellor   of   Great 

Britain,  this  day  of  18    . 

No.  6. 
Form  of  Memorandum  for  Renewed  Writ.f 
In  the  High  Court  of  Justice. 

Division. 

Between  A.JB.f  plaintiff, 
and 
C.J).,  defendant. 
Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows : — 
[_Copg  original  ivrit  and  the  indorsements. "} 

*  This  new  form  was  substituted  for  the  form  appended  to  the  Rules 
of  the  Supreme  Court,  December,  1875,  by  Rule  4  of  the  Rules  of  the 
Supreme  Court,  February,  1876.  The  only  alteration  is  the  insertion  of 
the  additional  words,  ["  or  to  the  Collector  or  Collectors  of  Customs  at 
the  port  of  ]."    See  the  notes  to  Order  II.,  Rules  7,  7a,  11a, 

and  to  Order  V.,  Rules  11  and  16,  supra. 

**  And  the  cargo  and  freight,  &c.,  as  the  case  may  be."  If  the  action 
is  brought  for  ship's  cargo  and  freight,  the  following  words  should  be 
here  inserted.  **And  the  cargo  now  or  lately  laden  therein,  together 
with  the  freight  due  for  the  traiisportation  thereof."  After  the  teste  of 
the  warrant,  should  bo  added : — **  This  warrant  was  taken  out  by  ;" 

and  on  the  back  of  the  warrant  should  be  indorsed  a  memorandimi  of 
the  arrest,  thus : — **  On  the     day  of  187  ,  the  within  named 

ship  or  vessel  l>'ing  at  was  arrested  by  affixing  this  original 

warrant  for  a  short  time  on  the  mainmast  of  the  vessel,  and,  on  taking  off 
the  process,  by  leaving  a  copy  thereof  fixed  in  its  place.  Indorsed  by 
mo  this  day  of  187  ."     See  Order  IX.,  Rule  10a, 

supra. 

t  This  form  illustrates  Order  VIII.,  Rule  1,  supra. 

The  writ  of  summons  can  only  be  renewed  for  six  months,  not  for 
twelve  months,  as  might  be  implied  from  the  "  N.B, "  to  Form  No.  1, 
supra.    See  the  note  to  that  form. 

50 
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P.X,  Bo.  6. 


Ko.  6. 
MmnoirmUhim  of  App$mrtm9$,* 

187    .     [Eere  put  the  Utter  and  numhtt\'\ 
High  Court  of  Justice. 
[Chancery]  Division* 

A,B,f  T.  CD.,  and  otiiAn. 
Emtek  an  appearance  for 


in  this  action. 
Dated  this 


day  of 


The  place  of  business  of  X,  T,  is 

His  ADDEBSS  F0&  BB&YICB  is 


The  address  of  CD.  is 
His  address  for  service  is 


xr., 

Solicitor  for  the  defendant. 


or  [CD., 

Defendant  in  person. 


.] 


The  said  defendant  [bequikes,  or,  does  not  kequike]  a  statbicxnt  of 
COMPLAINT  to  be  filed  and  delivered. 


No.  7.t 

[Sere  put  the  letter  and  number,'] 
In  the  High  Court  of  Justice. 

Queen's  Bench  (or  Chancery,  C.  P.,  or,  &c.)  Division. 

Between  A,B.,  plaintiff, 
and 
CD.,  and 
E,F.y  defendants. 
The  defendant,  CD.,  limits  his  defence  to  part  only  of  the  property 

*  This  is  the  form  prescribed  by  Order  XII.,  Rule  10,  supra.  As  to 
the  requirement  of  a  statement  of  claim  (or  of  complaint),  see 
Order  XIX.,  Rule  2 ;  Order  XXI.,  Rule  1 ;  and  Order  XXII.,  Role  2, 
supra. 

This  memorandum  must  be  dated  on  the  day  of  delivering  it.  Order 
XII.,  Rule  6a  (Rule  5  of  the  Rules  of  the  Supreme  Court,  February,  1876). 

Notice  of  the  appearance  must  bo  given,  if  the  defendant  appears 
**  elsewhere  than  where  the  writ  is  issued,'*  Order  XII.,  Rule  6a.  The 
insertion  of  the  '<  Address  for  service"  is  important,  as  by  Order  XH., 
Role  9,  *'if  the  memorandum  does  not  contain  such  address,  it  shall 
not  be  received." 

*'  Filed  and."  In  actions  in  the  Common  Law  Divisions  these  words 
may  be  omitted,  as  insensible. 

t  This  is  the  form  prescribed  by  Order  XII.,  Rule  22,  supra. 

This  notice  must  be  served  within  four  days  after  appearance.  The 
defendant  will  be  deemed  to  defend  for  the  whole  of  tiie  land,  if  his 
defence  is  not  expressly  limited  either  by  this  kind  of  notice,  or  in  the 
Memorandum  of  Appearance  itself.     Order  XII.,  Rule  21. 
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mentioned  in  the  writ  in  this  action,  that  is  to  say,  to  the  close  called  Anpttidiz  A, 
["the  Big  Field/  ]  P.  I.,  Ho.  7. 

Yours,  &c, 

(?.J5r., 

Solicitor  for  the  said  defendant,  CD. 
To  Mr.  X  J.,  plaintiffs  solicitor. 

PART  II. 

Section  I.* 
Genebal  Indors£ment8  in  Mattsbb  assigned  bt  tub  34tu  Section 
OP  THE  Act  to  the  Ghanceby  Diyision. 

1.  Creditor  to  administer  JSttoU, 

The  plaintifTs  claim  is  as  a  creditor  of  X.  F.,  of  deceased, 

to  have  tho  [real  and]  personal  estate  of  the  said  X  T.  adminstered.  The 
defendant  C.J).,  is  sued  as  the  administrator  of  the  said  X.T.  [and  the 
defendants  KF.  and  G.H.  as  his  co-heirs-at-law]. 

2.  Legatee  to  administer  Estate. 

The  plaintifiTs  claim  is  as  a  legatee  imder  the  will  dated  tho  day 

of  18      ,  of  X.Y.  deceased,  to  have  the  [real  and]  personal 

estate  of  the  said  X.  Y.  administered.    The  defendant  CD.  is  sued  as  the 

executor  of  the  said  X.Y.   [and  the  defendants  £.F.  and  G.H.  as  his 

devisees]. 

3.  Fartnerahip, 

The  plaintifTs  claim  is  to  have  an  account  taken  of  the  partnership 

♦  Sections  I.  to  VI.  deal  with  "  General  Indorsements  "  in  the  Chan- 
cery, Common  Law,  Probate,  and  Admiralty  Divisions :  Section YII.,  with 
Special  Indorsements,  and  Section  YUI.  with'  Indorsements  of  the 
Character  of  tho  Parties. 

Tho  34th  section  of  the  Principal  Act  assigns  to  the  Chancery  Division 
of  tho  High  Court  all  causes  and  matters  pending  in  the  Court  of  Chan- 
eery  at  the  commencement  of  the  Act ;  all  causes  and  matters  to  be  com- 
menced after  the  commencement  of  the  Act  under  any  Act  of  Parliament 
by  which  exclusive  jurifidiction  in  respect  to  such  causes  or  matters  has 
been  given  to  the  Court  of  Chancery  or  to  any  Judges  or  Judge  thereof 
respectively,  except  appeals  from  County  Courts ;  and  all  causes  and 
matters  for  any  of  the  following  purposes : — ^The  administration  of  tho 
estates  of  deceased  persons ;  the  dissolution  of  partnerships,  or  the  taking 
of  partnership  or  other  accounts;  the  redemption  or  foreclosure  of 
mortgages,  the  raising  of  portions  or  other  charges  on  land ;  the  sale  and 
distribution  of  the  proceeds  of  property  subject  to  any  lien  or  charge ; 
the  execution  of  trusts,  charitable  or  private ;  the  rectification  or  sett^g 
aside  or  cancellation  of  deeds  and  other  written  instruments ;  the  specific 
performance  of  contracts  between  vendors  and  purchases  of  real  estates 
including  contracts  for  leases ;  the  partition  or  sale  of  real  estates ;  the 
wardship  of  infants  and  the  care  of  infants'  estates.  It  will  be  perceived 
that  the  forms  of  indorsements  are  not  intended  to  be  an  exhaustive  list, 
but  merely  specimens,  several  of  the  items  of  the  above  list  of  subjects 
receiving  no  illustrations  whatever  from  these  forms.  Where  **  none  of 
these  forms  are  applicable,*'  "such  other  mmHaxly  concise  forms,  as  the 
nature  of  the  case  may  require,"  may  be  used  (Order  II.,  Rule  3,  supra). 
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^pttidiz  A,  dealings  between  the  plaintiff  and  defendant  [under  articleB  of  partoenhip 
P.  n.,  ■■  t    dated  the  day  of  ],  and  to  haye  the  aflGaira  ol  the 

partnership  wound  up. 

4.  By  Mortgagee, 

The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due  to  him 

for  principal,  interest,  and  costs  on  a  mortgage  dated  the  day  of 

,  made  between  [or  by  deposit  i^ 

iitU  deeds],  and  that  the  mortgage  may  be  enforced  by  foreclosure  or 

sale. 

6.  By  Mortgagor, 

The  plaintiff's  claim  is  to  haye  an  account  taken  of  what,  if  anything, 

is  due  on  a  mortgage  dated  and  made  between 

[parties],  and  to  redeem  the  property  comprised  therein. 

6.  Raising  Portions, 

The  plaintiff's  claim  is  that  a  sum  of  /.,  which  by  an  indenture 

of  settlement  dated  ,  was  provided  for  the  portions  of  the 

younger  children  of  may  be  raised. 

7.  Execution  of  Trusts, 

The  plaintifi^s  claim  is  to  have  the  trusts  of  an  indenture  dated 

,  and  made  between  ,  carried  into  execution. 

8.  Cancellation  or  Reetijication. 

The  plaintiff's  claim  is  to  have  a  deed  dated  ,  and  made 

between  [partiei],  set  aside  or  rectified. 

9.  Specif  Performance, 

The  plaintiff's  cltdm  is  for  specific  performance  of  an  agreement  dated 

the  day  of  ,  for  the  sale  by  the  plaintiff  to  the 

defendant  of  certain  [freehold]  hereditaments  at  .* 

Section  II. 
Money  Claims,  where  no  Special  Indobsememt  under  Order  IH., 

Rule  G.f 
Goods  sold.     The  plaintiff's  claim  is        I,  for  the  price  of  goods  sold. 

[This  form  shall  suffice  whether  the  claim  be  in  respect  of 
goods  sold  and  delivered,  or  of  goods  bargained  and  sold.] 

♦  Those  forms  are  intended  to  illustrate  Order  III.,  Rule  3,  supra. 
See  also  Order  II.,  Rules  1  and  2 ;  and  Order  III.,  Rule  2,  supra.  Any 
costs  occasioned  by  the  use  of  any  more  prolix  or  other  forms  of  indorse- 
ments of  claim,  are  to  be  borne  by  the  party  using  them,  "  unless  the 
Court  shall  otherwise  direct,"  Order  II.,  Rule  2.  As  to  the  indorsement 
of  claim  for  account,  see  Order  III.,  Rule  8. 

t  "Money  claims*'  are  hero  contrasted  with  claims  for  damages,  for 
the  recovery  of  land,  for  mesne  profits,  for  rent,  for  dower,  in  replevin, 
&c.  (see  sec.  IV,  infra),  where  a  debt  or  liquidated  demand  iu  money  is  not 
claimed.  "  Money  claims "  are  equivalent  to  **  debts  or  liquidated  de- 
mands in  money."  For  forms  of  ** special  indorsements"  of  "money 
claims,"  see  sec.  VII.,  infra.  The  present  section,  like  the  last,  is  con- 
fined to  "  General  Indorsements." 


COUBT  OF  JT7DICATUBE  ACTS,  1878  AlH)   1875. 


789 


The  plaintiff's  claim  is        /.  for  money  lent  [«iirf  inttm^.      Money  lenu 
The  plaintiff's  claim  is        /.,  whereof       I,  is  for  the  price  Several  de- 
of  goods  sold,  and       /.  for  money  lent,  and       /.  for  interest.  ™""^ 


ApModizA, 

r.  n.,  s.  8. 


/.  for  arrears  of  rent.  R^^t. 

L  for  arrears  of  salary  as  a  clerk  Balaiy,  &o. 

I,  for  interest  upon  money  lent.      Intereet. 
I.  for  a   general  ayerage   oontri-  2SSS?L 

/.  for  freight  and  demurrage.         Freight,  fto. 
/.  for  lighterage. 

/.  for  market  tolls  and  stallage.        ToUa, 
I.  for  penalties  mider  the  statute  Penalties. 

I.  for  money   deposited  with  the  i^^j^f 


Fees,  to.,  as 
Bolioitors. . 


The  plaintiff*8  claim  is 

The  plaintiff's  claim  is 
[or  08  the  ease  may  be'\. 

The  plaintifi^s  claim  is 

The  plaintifi^s  claim  is 
hution. 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 

The  plaintiff^s  claim  is 
defendant  as  a  banker. 

The  plaintifi^B  claim  is        /.  for  fees  for  work  done  [and 
money  expended]  as  a  solicitor. 

The  plaintiff's  claim  is        /.  for  commission  earned  as  [state  CommissioB 
eharaeteTf  as  auctioneer,  cotton  broker,  ^eJ] 


L  for  medical  attendances. 


Medical  attend- 
ance, Ac. 
/.  for  a  return  of  premimns  paid  Betum  of  pre* 


The  plaintiff's  claim  is 

The  plaintifi^s  claim  is 
upon  poUcies  of  insnrance. 

The  plaintiff^s  claim  is 

The  plaintiff's  claim  is 
railway. 

The  plaintiff's  claim  is 
house. 

The  plaintiff's  claim  is 

The  plaintiff^s  claim  is 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
tuition  of  X.  T. 

The  plaintiff's  claim  is        /.  for  money  received  by  the  de-  JJj^^il' 
fendant  as  solicitor  [or  factor,  or  collector,  or,  fc]  of  the  plain- 
tiff. 

The  plaintiff's  claim  is        /.  for  fees  received  by  the  defen-  Fees  of  office, 
dant  imdor  colour  of  the  office  of 

The  plaintiff's  claim  is        /.  for  a  return  of  meney  over-  Money  over- 
charged  for  the  carriage  of  gfoods  by  railway. 

The  plaintiff's  claim  is        /.  for  a  return  of  fees  overcharged 
by  the  defendant  as 

The  plaintiff's  claim  is       «.  for  a  return  of  money  deposited  JSSiSiSl 
with  the  defendant  as  stakeholder. 


/.  for  the  warehousing  of  goods.       WarehoosersnW 

/.  for  the    carriage  of  goods  by  Carriage  of 

goods. 

/.  for  the  use  and  occupation  of  a  ?■«  andoccnpa- 

^  turn  or  nouses. 

/.  for  the  hire  of  [furniture].  Hire  of  goods. 

/.  for  work  done  as  a  surveyor.        Work  done. 
/.  for  board  and  lodging.  *     Board  and  lodg- 

/.  for    the   board,   lodging,    and  scaling. 


re. 


money  ^ 
ttakenolder. 
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F.  IL,  f.  8.     ftromrtake- 

' holdar. 

Moneyentniated 
to  agent. 

Mon^  obteined 
byfrimd. 

Moner  paid  bj 
mistake. 

Money  paid  for 
consideration 
which  has 
faUed. 


Money  paid  by 
sarety  for 
defendant. 

Rent  paid. 


The  plaintiff'B  claim  is  /.  for  money  ontnuted  to  the 
defendant  tm  stakeholder,  and  become  payable  to  plaintiff. 

The  plaintiff's  claim  ia  /.  for  a  return  of  money  ontrostad 
to  the  defendant  as  agent  of  the  plaintiff. 

The  plaintiffs  claim  is  L  for  a  return  of  money  obtained 
from  the  plaintiff  by  fraud. 

The  plaintiffs  claim  is  /.  for  a  return  of  money  paid  to 
the  defendant  by  mistake. 

The  plaintiffs  claim  is  /.  for  a  return  of  money  paid  to 
the  defendant  for  [tcork  to  be  dotie,  left  undone  ;  or,  a  bill  to  be 
taken  up,  not  taken  up  ;  or,  ^c] 

The  plaintiffs  daim  is  /.  for  a  return  of  money  paid  asa 
deposit  upon  shares  to  be  allotted. 

The  plaintiffs  claim  is        /.  for  money  paid  for  the  defen- 


/.  for  money  paid  for  rent  due  by 


Money  paid  on 

accommodation 

bUU 

Contribntion  by 
•orcty. 

By  co<debtcr. 


Mon^  paid  for 
calls. 


Money  payable 
under  award. 


Life  policy. 


Money  bond. 


Foreiprn  Jndg^ 
ment. 

BilU  of  ex- 
change,  Jtc. 


dant  as  his  surety. 

The  plaintiffs  claim  is 
the  defendant. 

The  plaintiffs  claim  is  /.  upon  a  bill  of  exchange  accepted 
[or  ifidoraed]  for  the  defendant's  accommodation. 

The  plaintiffs  claim  is  /.  for  a  contribution  in  respect  of 
money  paid  by  the  plaintiff  as  surety. 

The  plaintiffs  claim  is  /.  for  a  contribution  in  respect  of 
a  joint  debt  of  the  plaintiff  and  the  defendant,  paid  by  the 
plaintiff. 

The  plaintiffs  claim  is  /.  for  money  paid  for  calls  upon 
shares,  against  which  the  defendant  was  bound  to  indemnify 
the  plaintiff. 

The  plaintiffs  claim  is  /,  for  money  payable  under  an 
award. 

The  plaintiffs  claim  is 
the  life  of  X,  3'.,  deceased. 

The  plaintiffs  claim  is 
of  £1,000,  and  interest. 

llio  plaintiffs  claim  is        /.  upon  a  judgment  of  the 
Ck>urt,  in  the  Empire  of  Russia. 

The  plaintiffs  claim  is  /.  upon  a  cheque  drawn  by  the 
defendant. 

The  plaintiffs  claim  is  /.  upon  a  biU  of  exchange  accepted 
[or  drawn  or  indorsed]  by  the  defendant. 

The  plaintiffs  claim  is  /.  upon  a  promissory  note  made 
[or  utdoreed]  by  the  defendant. 

The  plaintiffs  claim  is  /.  against  the  defendant  A,jB,m 
acceptor,  and  against  the  defendant  C.  J).  asdrawer[er  i^dbrsfr] 
of  a  bill  of  exchange. 


/.  upon  a  policy  of  insurance  upon 
/.  upon  a  bond  to  secure  payment 
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The  plaintLBTB  claim  is       /.  againft  tiie  defendant  aa  surety  Surety.  Aspeadix  A^ 

for  the  price  of  goods  sold.  F.  aL,  ■.  »» 

The  plaintiiTs  claim  is  /.  against  the  defendant  A,3.  aa 
principal,  and  against  the  defendant  CD.  as  surety,  for  the 
price  of  goods  sold  [or  arreart  of  rent,  or  far  money  lent,  or  for 
money  received />y  the  defendant  A,  B.  ae  tra/veUer  for  the  plaint^, 
or,  ^eJ], 

The  plaintiff's  claim  is        L  against  the  defendant  as  a  del  Del  credere 
credere  agent  for  the  price  of  goods  sold  [or  ae  loeeee  under  a 
policy]. 

The  plaintiff's  claim  is        /.  for  calls  upon  shares.  Ofmg 

The  plaintiff's  claim  is  /.  for  crops,  tillage,  manure  [or  -vvajROinir 
as  the  case  may  be]  left  by  the  defendant  us  outgoing  tenant  of  crops,  ac. 
a  farm.* 

SECTION  III. 
Indorsement  for  Coets,  ^e.f  [add  to  the  above  Fomut].X 

And  /.  for  costs ;  and  if  the  amount  claimed  bo 

paid  to  the  plaintiff  or  his  solicitor  within  four  days  [or  if  the 
writ  ie  to  be  served  out  of  the  jurisdiction,  or  notice  in  lieu  of  service 
allowed  f  insert  the  time  for  appearance  limited  by  the  order  }]  from 
the  service  hereof,  further  proceedings  will  be  stayed. 

SECTION  IV. 

Damages  akd  othbr  Claim8.|| 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Agent,  Ae. 
employ  the  plaintiff  as  traveller. 

♦  These  forms  are  intended  to  illustrate  Order  III.,  Eule  3.  See  also 
Order  II.,  Rules  1  and  2 ;  Order  III.,  Rule  2,  supra.  Any  costs  occa- 
sioned by  the  use  of  any  more  prolix  or  other  forms  of  indorsements 
of  claim  are  to  be  borne  by  the  party  using  them,  "  unless  tbe  Court 
shall  otherwise  direct."  Order  II.,  Bulo  2.  By  the  Bules  of  the  Supreme 
Courts  (Costs),  Order  VII.,  Rule  1. — solicitors  are  to  charge  fees  on  the 
"  Lower  Scale  "in  all  actions  to  which  any  of  the  forms  of  indorse- 
ment of  claims  in  the  present  section,  or  other  similar  forms,  are 
applicable.  Fees  on  the  "  Higher  Scale  "  may,  however,  in  such  actions 
be  allowed  to  solicitors  by  the  Court  or  a  Judge  (Bule  3). 

f  This  form,  which  is  copied  from  s.  8.  of  the  Common  Law  Pro- 
'Cedure  Act,  1852,  is  prescribed  by  Order  III.,  Rule  7,  supra. 

X  The  indorsement  is  not  necessary  in  oases  fiEdling  under  section  IV. 
**  The  abot^e  forms  "  mean  the  forms  contained  in  section  II.  only. 

6  This  has  reference  to  Order  XI.,  Rule  4,  supra.  See  the  forms  of 
writs  for  service  out  of  the  jurisdiction.  Part  I.,  Nos.  2  and  3,  supra. 

II  This  section  gives  specimens  of  indorsements  in  actions  in  the  Common 
Law  Divisions,  in  whidi  the  plaintiff  does  not  claim  n  debt  or  liquidated 
•demand  in  money,  and  to  which  section  III.,  supra,  is  not  applicable. 
The  present  section  is  confined  to  "  general "  indorsements.  There  can 
be  no  '^spedar'  indorsements  of  the  claims  contained  in  this  section. 
See  Order  n..  Rule  6. 
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Appendix  A,  Memora$tdum  to  h$  ntbtmnM  on  tk$  Writ. 

P.  I.,  Vo,  4ft. 

N.B. — This  writ  is  to  be  served  within  (tw$h$J  calendar  months  £rom 

the  date  thereof  or,  if  renewed,  from  the  date  of  such  renewalf 

including  the  day  of  snch  date,  and  not  afterwards. 

The  (defendant  or  defendants)  may  appear  hereto  by  entering  an 

appearance  (or  appearances)  either  personally  or  by   solicitor  at  the 

[  ]  office  at 

Jndonementa  to  h$  made  on  the  Writ  before  letue  thereof. 

The  plaintiff's  claim  is  for,  &c. 

This  writ  was  issued  by  E,F,^  of  ,  solicitor  for  tiie  said 

plaintiff,  who  resides  at  ,  or,  this  writ  was  issued  by  the 

plaintiff  in  person,  who  resides  at  \metUum  the  city,  toum,  or 

parishy  and  also  the  fuime  of  the  street  and  number  of  the  house  of  the  plain* 
tiff^s  residence^  if  anyJ] 

Indorsement  to  be  made  on  the  Writ  after  Service  thereof 

This  writ  was  served  by  X.  T.  [here  state  the  mode  in  which  the  service 

was  effected^  whether  on  the  owner^  or  on  the  ship,  eargo,  or  freight,  according 

to  Order  JX.,  Rules  10,  11,  and  12,  as  the  case  may  be]  on  the 

day  of  18    . 

Signed, 

x.r. 


No.  4b. 
Warrant  op  Arrest  in  Admiralty  Action  in  rem,* 

187        [Mere  put  the  letter  and  number,'\ 

In  the  Sigh  Court  of  Justice, 
Admiralty  Division. 

Between  A.B,,  plaintiff, 

and 
The  ofoners  of  the 
Victoria,  ^e. 
To  the  Marshal  of  the  Admiralty  Division  of  our  Sigh  Court  of  Justice, 
and  to  aU  and  singular  his  substitutes.     We  hereby  command  you  to  arrest 
the  ship  or  vessel  of  the  port  of  [and  the 

cargo  and  freight,  i^c,  as  the  case  may  be"],  and  to  keep  the  same  under  safe 
arrest  until  you  shall  receive  further  orders  from  Us.  Witness^  Sugh 
MacCalmont,  Baron  Cairns,  Lord  Sigh  Chancellor  of  Great  Britain,  this 

day  of  18    . 


*  This  new  form  was  substituted  by  Rule  3  of  the  Rules  of  the  Supreme 
Court,  December,  1876,  Order  V.,  Rule  11a,  for  the  earlier  part  of  the 
writ  of  summons  prescribed  by  Order  II.,  Rule  7,  supra.  This  new 
form  was  itself  annulled  by  Rule  4  of  the  Rulea  of  the  Supreme  Court, 
February,  1876  (Order  V.,  Rule  lib). 
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No.  4  e.  AroondU  A, 

Warrant  of  Arrest  in  AdmiraUy  Albion  in  rem*  P.  t,  Ho.  4  c. 

187     [Here  put  the  letter  and  number. 
In  the  High  Court  of  Justice, 

Admiralty  Division. 

Between  A,B.,  plainti£f, 

and 

the  Owners  of  the 

Victoria,  &c. 

To  the  Marshal  of  the  Admiralty  Division  of  Our  High  Ck>uit  of 

Justice,  and  to  all  and  singular  his  substitutes  [or  To  the  Collector  or 

Collectors  of  Customs  at  the  Port  of  ].    We  hereby  command 

you  to  arrest  the  ship  or  vessel  of  the  port  of 

[and  the  cargo  and  freight^  ^e.f  as  the  ease  may  be^'l  and  to  keep  the  same 

under  safe  arrest,  until  you  shall  receive  further  orders  from  Us.  Witness, 

Hugh  MacCalmont,  Baron  Cairns,  Lord  High  Chancellor    of  Great 

Britain,  this  day  of  18    . 

No.  6. 

Form  of  Memorandum  for  Renewed  Writ.f 

In  the  High  Court  of  Justice. 

Division. 

Between  A.B,,  plaintiff, 
and 
CD.,  defendant. 

Seal  renewed  writ  of  summons  in  this  action  indorsed  as  follows : — 

[Copy  original  writ  and  the  indorsements. 1 


*  This  new  form  was  substituted  for  the  form  appended  to  the  Rules 
of  the  Supreme  Court,  December,  1876,  by  Rule  4  of  the  Rules  of  the 
Supreme  Court,  February,  1876.  The  only  alteration  is  the  insertion  of 
the  additional  words.  ['*  or  to  the  Collector  or  Collectors  of  Customs  at 
the  port  of  ]."    See  the  notes  to  Order  II.,  Rules  7,  7a,  11a, 

and  to  Order  Y.,  Rules  II  and  16,  supra. 

**  And  the  cargo  and  freight,  &c.,  as  the  case  may  be."  If  the  action 
is  brought  for  ship's  cargo  and  freight,  the  following  words  should  be 
here  inserted.  **And  the  cargo  now  or  lately  laden  therein,  together 
with  the  freight  due  for  the  trajisportation  thereof."  After  the  teste  of 
the  warrant,  should  be  added : — **  This  warrant  was  taken  out  by  ;" 

and  on  the  back  of  the  warrant  should  be  indorsed  a  memorandum  of 
the  arrest,  thus : — **  On  the      day  of  187  » the  within  named 

ship  or  vessel  lying  at  was  arrested  by  affixing  this  original 

warrant  for  a  short  time  on  the  mainmast  of  the  vessel,  and,  on  taking  off 
the  process,  by  leaving  a  copy  thereof  fixed  in  its  place.  Indorsed  by 
me  this  day  of  187  ."     See  Order  IX.,  Rule  10a, 

supra. 

t  This  form  illustrates  Order  \n[II.,  Rule  1,  supra. 

The  writ  of  summons  can  only  be  renewed  for  six  months,  not  for 
twelve  months,  as  might  be  implied  from  the  "  N.B. "  to  Form  No.  1, 
supra.    See  the  note  to  that  form. 
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AppOBdizA,    Landlord  and 
P.  n.,  1.4.    tenant. 


liadieal  man. 


JiitohioTous 
Animal. 

Negligence. 


Lord  Camp* 
bell's  Act. 


Promise  of 
marriage. 

Quare  imptdU, 
Bedaction. 

Sale  of  goods. 


Sale  of  land. 


The  plaiiitiff*B  claim  is  for  damagea  for  breach  of  eoatiaet  to 

keep  a  house  in  repair. 

The  plaintiflTs  daim  is  for  damages  for  breaches  of  oorenaiits 
contained  in  a  lease  of  a  farm. 

The  plaintifTs  daim  is  for  damages  forizgiiry  to  the  plaintiff 
from  tho  defendant's  negligence  as  a  medical  man. 

The  plainti£f*8  claim  is  for  daxnages  for  injury  by  the  defon- 
dant's  dog. 

The  plaintiff's  daim  is  for  damages  for  ii^jury  to  the  plaintiff 
[oTf  if  hy  husband  and  wife,  to  tkt  plaintiff  CD.']  by  the  negli- 
g^t  driving  of  the  defendant  or  his  senrants. 

The  plaintiffs  claim  is  for  damages  for  injury  to  the  plaintiff 
while  a  passenger  on  the  defendant's  railway  by  the  negligence 
of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
at  the  defendant's  railway  station,  from  the  defective  condition 
of  the  station. 

The  plaintiff's  claim  is  as  executor  of  A.B»,  deceased,  for 
damages  for  the  death  of  the  said  A,B,f  from  injuries  received 
while  a  passenger  on  tho  defendant's  railway,  by  the  negligence 
of  tho  defendant's  servants. 

Tho  plaintiff's  claim  is  for  damages  for  breach  of  promise  of 
marriage. 

The  plaintiff's  claim  is  in  guare  impedit  for 

Tho  plaintiff's  claim  is  for  damages  for  the  seduction  of  the 
plaintiffs  daughter. 

The  plaintiffs  claim  is  for  damages  for  breach  of  contract  to 
accept  and  pay  for  goods. 

Tho  plaintiffs  claim  is  for  damages  for  non-delivery  [or 
short  delivery  or  defective  quality,  or  other  breach  of  contract  of 
tale]  of  cotton  [oTf  ^c], 

Tho  plaintiffs  claim  is  for  damages  for  breach  of  warrant}* 
of  a  horse. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract 
to  sell  [or  purchase]  land. 

Tho  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  let  [or  take]  a  house. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract 
to  sell  [or  purchase]  the  lease,  with  goodwill,  fixtures,  and  stock 
in  trade  of  a  public-house. 

The  plaintiffs  claim  is  for  damages  for  breach  of  covenant 
for  title  [or  for  quiet  enjoyment^  or,  i^c]  in  a  conveyance  of 
land. 
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The  plaintifif's  claim  is  for  damages  for  wroiigfiilly  entering  Treapasa  to  Appendix  A, 

the  plaintiff's  land  and  drawing  water  from  his  well  [or  cutting  r .  n.,  i.  *■ 

his  gras9y  or  pulling  down  his  timber,  or  putting  down  his  fences, 
or  removing  his  gate,  or  using  his  road  or  path,  or  crossing  his 
Jield,  or  depositing  sand  there,  or  carrying  away  gravel  from  thence, 
or  carrying  away  stones  from  his  river^l. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  Support, 
away  the  support  of  plaintiff's  land  [or  house,  or  mine"]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstruct-  Way. 
ing  a  way  [public  highway  or  a  private  way]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  diverting  Watercoiirae, 
[or  obstructing,  or  polluting,  or  diverting  ivaterfrom']  a  watei*- 
course. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  dis- 
charging water  upon  the  plaintiff's  land  [or  into  the  plaintiff's 
mine]. 

The  plaintiff's  claifh  is  for  damages  for  wrongfully  obstruct- 
ing the  plaintiffs  use  of  a  weU, 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Pasture, 
the  plaintiff's  right  of  pasture. 

[This  form  shall  be  sujficiefit  whatever  the  nature  of  the  right  to 

pasture  be.] 

The  plaintiff's  claim  is  for  damages  for   obstructing    the  Light, 
access  of  light  to  plaintiff^s  house. 

The  plaintiffs  claim  is  for  damages  for  the  infringement  of  Sporting, 
the  plaintiffs  right  of  sporting. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Patent, 
the  plaintiffs  patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringement  of  Copyright, 
the  plaintiff's  copyright. 

The  plaintiffs  claim  is  for  damages  for  wrongfully  using  [or  Trade  Mark. 
imitating]  the  plaintiffs  trade  mark. 

The  plaintiffs  claim  is  for  damages  for  breach  of  a  contract  Work, 
to  build  a  ship  [or  to  repair  a  house,  ^c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  employ  the  plaintiff  to  build  a  ship,  ^c. 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  Noiaa&co. 
&c.,  caused  by  noxious  vapours  from  the  defendant's  factor}' 
[or,  ^c]. 

The  plaintiff's  claim  is  for  damages  from  nuisances  by  noise 
from  the  defendant's  works  [or  stables,  or,  ^<?.]. 

The  plaintiff's  claim  is  for  damages  for  loss  of  tho  plaintiff's  Innkeeper, 
goods  in  the  defendant's  inn. 
Add  to  Indorsement : 
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Ii^jimotlon. 


Heme  proflte. 

Arrearflof  rent 

Breach  of 
coyenant. 


And  for  a  mftTidamnii. 
Add  to  Indorsement : 

And  for  an  injunction. 
Add  to  Indoridtnent  iDKir$  claim  is  to  land  or  to  establish  tiikf 
or  both. 

And  for  mesne  profits. 

And  for  an  account  of  rents  or  arrears  of  rent. 
And  for  breach  of  covenant  for  [repairs].* 
SacnoN  V. 

PBOBATB.f 

1.  By  an  executor  or  legatee  propounding  a  will  in  solemn  form. 
The  plaintiff  claims  to  be  executor  of  the  last  will,  dated  the 

day  of  ,  of  C.  jr.,  late  of 

gentleman,  4eooa8ed,  who  died  on  the  day  of 

and  to  have  the  said  will  established.    This  writ  is  issued  against  you  aa 

one  of  the  next  of  kin  of  the  said  deceased  [or  as  the  ease  may  be\. 

2.  By  an  executor  or  legatee  of  a  former  will,  or  a  next  of  kin,  fc,  of  the 
deceased,  seeking  to  obtain  the  revocation  of  a  probate  granted  in  common  form* 

The  plaintiff  claims  to  be  executor  of  the  last  will,  dated  the 
day  of  of  CD.,  late  of 

gentleman,  deceased,  who  died  on  the  day  of 

and  to  have  the  probate  of  a  pretended  will  of  the  said  deceased,  dated 
the  day  of  ,  revoked.    This  writ 

is  issued  against  you  as  the  executor  of  the  said  pretended  will  [or  as  the 
case  may  be]. 

3.  By  an  executor  or  legatee  of  a  will  when  letters  of  administration  hava 
been  granted  as  in  an  intestacy. 

The  plaintiff  claims  to  be  the  executor  of  the  last  will  of  CD.,  late  of 

gentleman,  deceased,  who  died  on  the  day  of 

dated  the  day  of 

The  plaintiff  claims  that  the  grant  of  letters  of  administration  of  the 

personal  estate  of  the  said  deceased  obtained  by  you  should  be  revoked, 

and  probate  of  the  said  will  granted  to  him. 

4.  By  a  person  claiming  a  grant  of  administration  as  a  next  of  kin  of  tha 
deceased,  but  whose  interest  as  next  of  kin  is  disputed. 

•  These  forms  are  intended  to  illustrate  Order  HI.,  Rule  3,  supra. 
See  also  Order  II.,  Rules  1  and  2 ;  and  Order  3,  Rule  3,  supra.  Any 
costs  occasioned  by  the  use  of  more  prolix  or  other  forms  of  indorse- 
ment of  claim  are  to  be  borne  by  the  party  using  them,  '' unless  the 
Court  shall  otherwise  direct/*  Order  II.,  Rule  2.  By  the  Rules  of  the 
Supremo  CJourt  (Costs,  Order  VI.,  Rule  1),  solicitors  are  to  charge  fees 
on  the  *'  Lower  Scale,'"  in  all  actions  in  which  any  of  the  forms  of  in- 
dorsement of  claims  in  the  present  section  are  applicable.  See,  how- 
ever. Rule  3  of  that  Order. 

t  **  Probate  actions ''  include  actions  and  other  matten  relating  to  the 
grant  or  recall  of  probate  or  of  letters  of  administration,  othor  than 
common  form  business. 
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The  plaintiff  claims  to  be  the  brother  and  sole  next  of  kin  of  (7.i>.,  of   tepoidiz  A, 

,  gentleman,  deceased,  who  died  on  the  day    ^*  ^*  *'  "* 

of  ,  intestate,  and  to  have  as  such  a  grant  of  administra- 

tion to  the  personal  estate  of  the  said  intestate.  This  writ  is  issned 
against  you  because  you  have  entered  a  caveat,  and  have  alleged  that  you 
are  the  sole  next  of  kin  of  the  deceased  {or  as  the  ease  may  be],* 

(ff.f)  Section  VI. 
Admibaltt.{ 

1.  Damage  to  vessel  by  collision. 

The  plaintiffs,  as  owners  of  the  vessel  **  Mary,"  of  the  port  of 
claim  1,000/.  against  the  brig  or  yessol  "  Jane,"  for  damage  occasioned  by 
a  collision  which  tookf  place  in  the  North  Sea  in  the  month  of  May  last. 

2.  Damage  to  cargo  by  collision. 

The  plaintiffs,  as  owners  of  the  cargo  laden  on  board  the  vessel 
**  Mary,*'  of  the  port  of  ,  claim  /.  against  the  vessel 

"  Jane,"  for  damage  done  to  the  said  cargo  in  a  collision  in  the  North  Sea 
in  the  month  of  May  last. 

[The  two  previous  forms  may  be  combined,] 

3.  Datnage  to  cargo  otherwise. 

The  plaintiff,  as  owner  of  goods  laden  on  board  the  vessel  "  Mary,"  on 
a  voyage  from  Lisbon  to  England,  claims  from  the  owner  of  the  said 
vessel  /.,  for  damage  done  to  the  said  goods  during  such  voyage. 

«    4.  In  causes  of  possession. 

The  plaintiff,  as  solo  owner  of  tho  vessel  "l^Iary,"  of  the  port  of 

,  claims  to  have  possession  decreed  to  him  of  the  said 
vessel. 

5.  The  plaintiff  claims  possession  of  the  vessel  "  Mary,"  of  the  port  of 

,  as  owner  of  48-64th  shares  of  the  said  vessel  against  CD. 
owner  of  16-64th  shares  of  the  said  vessel. 

6.  The  plaintiff,  as  part  owner  of  the  vessel  **  Mary,"  claims  against 
CD.,  part  owner,  and  his  shares  in  the  said  vessel  /.,  as  part  of  the 
earnings  of  tho  said  vessel  duo  to  plaintiff. 

7.  The  plaintiff,  as  owner  of  48-64th  shares  of  the  vessel  "Mary,"  of 
tho  port  of  ,  claims  possession  of  the  said  brig  as  against  C.2>., 
the  master  thereof. 

8.  Tho  plaintiff,  under  a  mortgage,  dated  the  day  of 


*  These  forms  are  intended  to  illustrate  Order  III.,  Rule  3,  supra. 
The  indorsements  must  "  show  whether  tho  plaintiff  claims  as  creditor, 
executor,  administrator,  residuary  legatee,  legatee,  next  of  kin,  heir-at- 
law,  devisee,  or  in  any  or  what  other  character ;  "  Order  HI.,  Rule  6. 

t  Tho  **  (jg) "  appears  to  bo  a   typographical  error. 

I  These  forms  are  intended  to  illustrate  Order  III.,  Rule  3,  supra. 
See  tho  now  form  of  the  writ  of  summons  in  an  Admiralty  action  in 
rem,  Form  4a  of  Part  I.  of  this  Appendix,  and  Order  II.,  Rule  3a. 
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AwendizA,  olAimi agaixut the Teml  **Mtaj,*'  I,,  being  the  amount  of  his 

friLf  ■•  6.    mortgage  thereon,  and  /.  forintwest. 

9.  The  plaintiff,  at  ajWBgnee  of  a  bottomry  bond,  dated  the 

day  of  ,and  gvasted  by  C.  2>.,  as  master  of  the  yeasel  *'  Mary,'* 

of  the  port  of  ,  to  ^.  ^.,  at  St.  Thomas's,  in  the  West  Indies, 

daims  L  against  the  rouoL  **  Maiy,"  and  the  cargo  laden 

thereon. 

10.  ^y  a  part  owner  of  a  ve$9eh 

The  plaintiff,  as  owner  of  24-64th  shares  of  the  Teasel  *'  Mary,"  being 
dissatisfied  with,  the  management  of  thSi,  said  vessel  by  his  co-owners, 
claims  that  his  oo-owners  shall  give  him  a  bond  in  /.,  for  the 

value  of  the  plaintiff's  said  shares  in  the  said  vesseL- 

11.  The  plaintiffs,  as  owners  of  the  derelict  vessel  '*  Mary,"  of  the  por 
of  ,  claim  to  be  put  in  possession  of  the  said  vessel  and  her  cargo. 

12.  Bff  tahort. 

The  plaintiffs,  as  the  owners,  master  and  crew  of  the  vessel  **  Caroline, ' 
of  the  port  of  ,  claim  the  sum  of  /.,  for  salvage 

services  performed  by  them  to  the  vessel  **  Mary,"  off  the  Gk>odwin  Sands, 
on  the  day  of 

13.  Claim  for  towage. 

The  plaintiffs,  as  owners  of  the  steam-tug  '*  Jane,''  of  the  port  of 

,  claim  /. ,  for  towage  services  performed  by  the 

said  steam- tug  to  the  vessel ''  Mary,"  on  the  day  of  • 

14.  8eamen*8  wages. 

The  plaintiffs,  as  seamen  on  board  the  vessel  "  Maryt*  claim  /., 

for  wages  due  to  them,  as  follows  (1),  the  mate  30/.  for  two  monthi^ 
wages  from  the  day  of 

15.  For  necessaries. 

The  plaintiffs  claim  /.,  for  necessaries  supplied  to  the  vessel 

**Mary,"  at  the  port  of  Newcastle-on-Tyne,  delivered  on  the  day 

of  and  the  day  of  • 

Section  VII. 
Special  Indorsements  umobr  Order  III.,  Kulb  6.* 

1.  The  plaintiff's  claim  is  for  the  price  of  goods  sold.    The  following 

are  the  particulars : — 

•  See  also,  as  to  special  indorsoments,  Order  XIII.,  Rules  3  and  4 ; 
Order  XIV.,  and  Order  XX 1.,  Rule  4.  In  many  claims  falling  under 
Order  III.,  Rule  6,  the  plaintiff  may  especially  indorse  his  writ  in 
addition  to  generally  indorsing  it  under  sections  IL  and  III,  supra. 

Lush,  J.,  at  chambers,  held  that  "  For  balance  of  account  for  goods 
sold  "  was  a  good  special  indorsement.  "  There  is  a  form  of  special 
indorsement,'  ho  said,  "in  Append^  (A) — for  butcher's  meat  supplied— 
exactly  like  the  one  in  question.  It  could  not  be  intended  that  a  list  of 
items  extending  J  per  haps  f  over  three  or  four  gears  should  be  indorsed  upon  the 
lorit.'^  1  Charley's  Cases  (Chambers),  44;  Coe's  Practice  of  the  Judges' 
Chambers,  53. 
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1878— 31st  December.— 

Balance  of  account  for  butcher's  meat  to  this  date 
1874 — Ist  January  to  31st  March. — 

Butcher's  meat  supplied 

1874— 1st  February.— Paid. 

Balance  due  ••        ••  £ 


2.  The  plaintiffs  claim  is  against  the  defendant  A,  B.  as  principal,  and 
against  the  defendant  C,  D.  as  surety,  for  the  price  of  goods  sold  to  A,  J?. 
The  following  are  the  particulars : — 

1 874 — 2nd  February.  Guarantee  by  C.  D.  of  the  price  of  woollen  goods 
to  be  supplied  to  A,  B, 


£ 

«. 

a. 

35 

10 

- 

74 

5 

- 

109 

15 

— 

45 

— 

- 

64 

15 

- 

AppflndUA 
P.  jX,  t.  7. 


2nd  February — To  goods 
3rd  March — To  goods 
17th  March — To  goods 
5th  April — ^To  goods  •• 


£      4. 

rf. 

47  15 

— 

105  14 

- 

14  12 

— 

34  - 

— 

202  1 

— 

3.  The  plaintiff's  claim  is  against  the  defendant,  as  maker  of  a  promis- 
sory note.    The  following  are  the  particulars : 

Promissory  note  for  250/.,  dated  1st  January,  1874,  made  by  defendant, 

payable  four  months  after  date. 

£ 
Principal-         ------        250 

Interest   ------- 

4.  The  plaintiff's  claim  is  against  the  defendants.  B,  as  acceptor,  and 
against  the  defendant  C.  D.  as  drawer,  of  a  bill  of  exchange.  The  follow- 
ing are  the  particulars : — 

Bill  of  exchange  for  £500,  dated  Ist  January,  1874,  drawn  by  defendant 

C,  D,  upon  and  accepted  by  defendant  A,  J9.,  payable  three  months  after 

date. 

£ 

Principal-        ------        500 

Interest  -        -  .... 

5.  The  plaintiff's  claim  is  for  principal  and  interest  due  upon  a  bond. 
The  following  are  the  particulars : — 

Bond  dated  Ist  January,  1873.     Condition  for  payment  of  £100,  on  the 

26th  December,  1873. 

£ 

Principal  due  •        -        ...        ^0 

Interest  .-----• 
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6.  The  plaintiffB  claim  is  for  principal  and  interest  dae  under 

covenant. 

The  following  are  the  particulars :  *- 

Deed  dated  covenant  to  pay  £100  and  interest. 

Principal  due  ---..-    £80 

Interest  ..-...- 


Execators. 


Sbction  vm. 

Indortements  of  CharaeUr  of  Fartiet,* 
The  plaintiff's  claim  is  as  executor  [or  adminiMtrator]  of  C  2>., 
deceased,  for,  ^e. 

The  plaintiff^s  claim  is  against  the  defendant  A.  B.,  as 
executor  [or,  ^e.']  of  C  D,,  deceased,  for,  ^. 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as 
executor  of  X,  Y., 

deceased,  and  against  the  defendant  C,  J),,  in  his  personal 
capacity  for,  ^e. 
By  hnsband  and    The  claim  of  the  plaintiff  C7. 2>.  is  as  executrix  of  X.  F.  deceased, 
wife,  executrix.  ^^  ^^  ^^^^^  ^^  ^^^  plaintiff  A,  B.,  as  her  hushand,  for 

bSd^'^d^iSf         '^^  claim  of  the  plaintiff  is  against  the  defendant  C.  D.,  as 
executrix.       '   executrix  of  the  defendant  C,  D.,  deceased,  and  against  the 

defendant  ^.  ^.,  as  her  husband  for 
The  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of 

A.  B.,  for 
Trustee  in  bank'      The  plaintiff's  claim  is  against   the  defendant  as  trustee 


ruptcy. 

Tnifttco8. 
Public  officer. 


Heir  and  de- 
visee. 


Qni  fan*  action 


under  the  bankruptcy  oi  A.  B.f  for 

The  plaintiff^s  claim  is  as  [or  the  plaintiff  claim  m  agaitut  the 
defendant  as\  trustee  under  the  will  ot  A.B.  [or  under  the  Mettle- 
ment  upon  the  marriage  of  A,  B.  and  X.  Y,  his  wife'\. 

The  plaintiff's  claim  is  as  public  officer  of  the  Bank 

for 

The  plaintiff^s  claim  is  against  the  defendant  as  public  officer 
of  the  Bank,  for 

The  plaintiff's  claim  is  against  the  defendant  A,  B.  as  princi- 
pal, and  against  the  dofcndunt  C.  D.  as  public  officer  of  the 
Bank,  as  suretj',  for 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law 
of  ^.  B,,  deceased. 

The  plaintiff^s  claim  is  against  the  defendant  C.  B,  as  heir- 
at-law,  and  against  the  defendant  £.  F.  as  devisee  of  lands  under 
the  will  of  ^.i?. 

The  plaintiff^  s  claim  is  as  well  for  the  Queen  as  for  himself, 
for 


•  These  forms  arc  intended  to  illiwtrate  Order  HI.,  Rule  4,  supra. 
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APPENDIX  (B).  ^^ISSl^' 

Form  1. 
Notice  by  Defendant  to  Third  Party.* 

187    .    [Here  put  the  letter  and  number, "] 
Notice  filed  ,187 

In  the  High  Court  of  Justice, 
Queen's  Bench  Division. 

Between  A.  .B.,  plaintiff, 
and 
C.  2).,  defendant. 
To  Mr.  X,  Y. 
Take  notice  that  this  action  has  been  brought  by  the  plaintiff  against 
the  defendant  [as  surety  for  M,  iV.,  upon  a  bond  conditioned  for  payment 
of  £2,000  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  you  to  the 
u2tent  of  one-half  oi  any  sum  which  the  plaintiff  may  recover  against 
him,  on  the  ground  that  you  are  [his  co-surety  under  the  said  bond,  or,  also 
surety  for  the  said  M.  N.j  in  respect  of  the  said  matter,  under  another  bond 
made  by  you  in  favour  of  the  said  plaintiff,  dated  the  day  of 

,  A.T).  ]  ]. 

Or,  [as  accci)tor  of  a  bill  of  exchange  for  £500,  dated  the 
day  of  A.D.  ,  drawn  by  you  before  and 

accepted  by  the  defendant,  and  payable  three  months  after  date. 

The  defendant  claims  to  be  indemnified  by  you  against  liability  under 
the  sjiid  bill,  on  the  ground  that  it  was  accepted  for  your  accommoda- 
tion.! 

Or  J  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale  and 
deliv(Ty  to  the  plaintiff  of  1,000  tons  of  coal. 

The  (Ij^fcndant  claims  to  be  indemnified  by  you  against  liability  in 
respect  of  the  said  contract,  or  any  breach  thereof,  on  the  ground  that  it 
was  made  by  him  on  your  behalf  and  as  your  agent]. 

And  take  notic(;  that,  if  you  wish  to  dispute  the  plaintiff's  claim  in 
this  action  as  against  the  defendant  C.  2>.,  you  must  cause  an  appearance 
to  be  entered  for  you  within  eight  days  after  service  of  this  notice. 

In  default  of  your  so  appearing,  you  will  not  be  entitled  in  any 
future  proceeding  between  the  defendant  C.  B.  and  yourself  to  dispute 


♦  This  form  is  intended  to  illustrate  Order  XVI.,  Rule  18,  stipra. 
The  notice  must  state  the  nature  and  gromids  of  the  claim.  It  must  be 
served  within  the  time  limited  for  delivering  a  statement  of  defence. 
It  is  not  necessary  to  give  notice  under  the  above  Rule  of  a  claim  by  a  de- 
fendant against  his  co-defendant.  This  form  applies  only  to  a  **  person 
not  a  party  to  the  action."     Order  XVI.,  Rule  18. 

51 
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Afftn^jg.  8,   THE  VALIDITT  OF  THB  JUDCHBiT  CK  TB»  ACTiox  whothor  obtainod  by 

**'•  ••       oonflent  or  otherwise.* 
(Signed)  JS,  r. 

Or, 

X  r., 

Solicitor  for  the  dofondant, 
£.  T. 
Appearance  to  be  entered  at 


Form  2.t 

187    .    [Here  put  the  letter  andnwnher,'] 

In  the  High  Court  of  Justice, 

Queen's  Bench  Division. 

Between  A.  £,^  pbantiff» 

And 

C.  2>.,  deiniduit. 

The  plaintiff  confesses  the  defenoe  stated  in  the  paragraph  of  the  do- 

feiidBDA*s  statement  of  delonoe  [m*,  of  the  defesda&t's  further  .atatemeat 

of  defenoe]. 

Form  3.^ 

187     .     [ITereptit  the  letter  and  number. 
In  tho  High  Court  of  Justice, 

Division. 

Between  A,  £.,  plaintiff, 
and 
C.  D.y  defendant. 
The  particulars  of  tho  plaintiflTs  complaint  herein,  and  of  tho  reUcf  and 
I'omcdy  to  which  ho  claims  to  bo  entitled,  appear  by  the  indorsemont  upon 
tho  writ  of  summons. 


♦  Those  words  arc  important  as  shewing  the  precise  effect  of  this  new 
form  of  procedure.  It  is  not  tho  intention  of  Order  XVI.,  Rule  18,  to 
••nable  one  defendant  to  obtain  r^/iV/' against  another,  but  only  to  bind 
the  third  party  by  what  is  decided  between  the  plaintiff  and  defendant. 
Per  tho  Court  of  Appe^  in  Craren  v.  Bray^  1  Charley's  Cases  (Court),  11. 

t  The  form  is  intended  to  illuitrato  Order  XX.,  liule  3,  supra. 

The  object  of  that  Rule  is  to  enable  a  plaintiff,  who  confesses  a  pica 
pu'vt  darrein  rontinuancr^  to  sign  judgment  for  his  costs  up  to  the  timo 
that  the  plea  was  pleaded. 

X  This  form  is  intended  to  illustrate  Order  XXI  ,  Rule  4,  nupra. 

It  takes  the  place  of  *'  an  ordinarj-  statement  of  claim,  and  must  bo 
marked  on  tho  face  in  the  same  manner."  lb.  It  is  only  where  the  writ 
is  specially  indorsed,  and  the  defendant  has  not  dispensed  with  a  state- 
ment of  claim,  that  the  form  can  be  used.  lb.  For  forms  of  special 
indorsements  of  claim,  seo  App.  (A),  Part.  II.,  section  VII.  See  as  to 
special  indorsements  generally,  Order  III.,  Rule  0,  and  Order  XIV., 
tvpra. 


COUUT  OF  iVmCATVRE  ACXSy  1«73  JJXD  1875.  803 

FoBM  4 .♦  ATOMdix  B, 

F«rm4. 
**  To  the  within-namod  X,  Y.  . 


« 


Tako  notico,  that  if  you  do  not  appear  to  the  within  coanterclaim  of 
*'  the  within-namcd  C.  L.  within  eight  days  from  the  service  of  this  defence 
'*  and  oounterchum  upon  you,  lou  will  be  ujuujb  to  jhavs  juiiOJUShT 

'*  QIVBX  AGAINST  TOU    IN   TOVB.  AB8BNCB. 

"  Appearances  arc  to  bo  entered  at  .** 


Form  6.t 
JVbficf  of  Payment  i$Uo  Cawrt, 

III  the  High  Court  of  Justice,  1876.     B.  Xo. 

Q.  B.  Division. 

A,  B,  Y.  CD, 
Take  notice,  that  the  defendant  has  paid  into  Conrt  £  ,  and 

says  that  that  sum  is  enough  to  satisfy  the  plaintiif 's  claim  [or  ihs  piaiit^ 
tijf*s  claim  for t  ^c] 
To  Mr.  X  r., 
^_^    the  plaintifl  's  Solicitor. 

Defendant's  Solicitor. 


•  This  form  is  intended  to  illustrate  Order  XXII.,  Eule  6,  aupra. 

It  is  to  be  indorsed  upon  the  statement  of  defence  by  a  defendant  who 
sets  up  a  counterclaim  wJiich  raises  questictns  between  himself  and  **  any 
other  person ;"  and  a  coj)y  of  the  statement  of  defence,  so  indorsotl,  is 
to  ])c  scTved  upon  such  List-m-  ntioned  person,  when  ho  is  not  a  pirty 
to  the  action. 

**  You  will  bo  liable  to  have  judgm*»nt  given  against  you.*'  The 
1  hi nl  pfirty,  served  with  Form  1  of  ti^is  Appendix,  is  only  liabbMo  bi' 
<stopiK>d  from  disputing  the  validity  of  the  judgment;  the  third  parly 
served  with  a  defence  indorsed  as  above  is  to  be  liable  to  have  judgment 
given  afjaimft  him. 

The  above  form  of  indorsement  is  incomjdete.  The  following  words 
nhould  be  added  :  **  Dated  tlie  day  of 

187     .      Yours.  &c.,  A.  13.,  Solicitor  for  tho  dofondant.     To   E.   F., 
Solicitor  for  C.  D." 

The  Ktiitenujnt  of  defonco,  so  indorsed,  must  bo  served  on  tho  thii-d 
party  in  the  same  manner  as  if  it  were  a  statement  of  claim.  Order  XXI . . 
Rule  4. 

t  This  form  is  the  one  required  to  be  used  under  and  by  Oi'dcr  }vXX., 
Rule  1-,  supra. 

The  date  of  the  notice  should  be  added  to  tho  form  before  the  wtrds 
♦*  To  Mr.",  thus :— "  diited  th«>  day  of  187     ." 

ThiH  form  is  only  to  bo  used  where  the  money  is  paid  into  Court  by 
the  defendants  before  delivering  a  defence.     Order  XXX  ,  Uule  2. 
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Appendix  B  ^^^^  ^' 

Fom  6.    '  Acceptance  of  Sum  paid  into  Court.* 

In  the  High  Court  of  Justice,  1875.   B, 

Q.  B.  Division. 

A.  B.  T.  C.  D, 

Take  notice  that  the  plaintiff  accepts  the  sum  of  £  ptid 

into  Court  in  satisfaction  of  the  claim  in  respect  of  which  it  is  pai* 

Form  7. 
Form  of  Jnterrogatoriee.^ 
In  the  High  Court  of  Justice,  1874.    I 

Division. 

Between  A,  J9.,  plaintiff, 
and 
C.  B.J  E.  F,  and  G.  IT.,  defendants. 
Interrogatories  on  behalf  of  the  above-named  {^pl^tintiff  or  i 
C,  D.']  for  the  examination  of  the  above-named  {deferuUmU  E,  F.m 
OT  plaintiff '\, 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

&c.        &c.        &c. 
[  The  defendant  E.  F.  is  required  to  answer  the  inter rog at oru*  waAi 

[TV/r  defendunt  G.  IT.  is  required  to  answer  the  interrogatories  hhwA 

Form  8. 
Form  of  Ansjrer  to  Inten-ogatories.X 
111  the  High  Court  of  Justice,  l>>;'4.     B.    X^ 

Division. 

Between  A.  i?.,  plaintiff, 

and 
C.  J).y  E.  F.J  and  G.  IT.,  defendants. 
The  answer  of  the  above-named  [defendant  E.  F.]  to  the  interro 
for  his  examination  by  the  above-named  [phiintiff]. 

*  'J'his  fonn  is  the  one  requin^d  to  bo  used  imder  and  by  Orde: 
linl«'  1,  supra. 

Tliis  notice  is  ai)i)licable,  wlictlif^r  the  money  be  i>aid  into  Com 
(b'fnuo,  or  by  leave  "  at  any  latr  tinu."  In  the  f«  »nntT  caw.  t 
this  notit'o  must  be  jrivcn  by  tlie  plaintiff  to  the  dtfendant  **wit 
d:iy>  -liter  the  receipt  of"  tlip  rotiro  contained  on  Form  6.  supra 
latt(  r  c<»se,  it  nin>t  be  iriven  "before  reply."  If  a  plaintiff aoc 
money,  and  gives  no  notice  of  his  accepting  it,  he  may  have  to 
defendant's  costs,  instead  of  ])'>ini^  allowed  his  own.  Zongridge\ 
hill,  4G  L.  J.  (Ch.),  377  ;  3G  T..  T.,  Gl. 

t  Tliis  is  the  form  piescribtrd  by  Order  XXXI.,  Kule  3,  supra. 

'J'Ik*  fc »nn  is  ineomplet(\  The  following  wonls  should  be  add 
at  th»'  end  :  '*  Such  sevi^ral  inteiTO^atorios  must  K'  answered  by  a 
to  be  liled  within  ten  davs,  or  such  further  time  as  a  Jadsre  m*' 
Dated  the  dav  of  187     .    Yours,  jcc,  X.  Y., : 

to  yi.  N.,  Solicitor  for."     See  Order  XXXT.,  Kule  6. 

X  This  form  is  prescribed  by  Order  XXXI.,  Ru!c  7.  r-Ji^m. 
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In  answer  to  the  said  mterrogatories,  I,  the  above-named  [E.  F,],  make  Appendis  B, 
oath  and  say  as  follows : — ronn8» 

Form  9. 

Form  ofjiffidavit  as  to  Documents,* 

In  the  High  Court  of  Justice,  1874.    B.    No. 

Division. 
Between  A,  B.^  pUuntiflf, 
and 
C  D.,  defendant. 
I,  the  above-named  defendant  C.  i>.,make  oath  and  say  as  follows : 

1.  I  have  in  my  possession  or  power  the  documents  relating  to  the 
matters  in  question  in  this  suit  set  forth  in  the  first  and  second  partsf  of 
th«  first  Schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second  part 
of  the  said  first  Sche<lule  hereto. 

3.  That  [here  state  upon  tohat  grounds  the  ol^eetion  is  made^  and  verify  the 
facts  as  far  as  may  he], 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power,  the  docu- 
ments relating  to  the  matters  in  question  in  this  suit  set  forth  in  the  second 
Schedule  hereto. 

5.  The  last-mentioned  documents  were  last  in  my  possession  or  power 
on  [state  to  hen]. 

6.  That  [here  state  what  has  become  of  the  last-mentioned  documents,  and 
in  whose  possession  they  now  are], 

7.  According  to  the  best  of  my  knowledge,  information,  and  belief,  I 
have  not  now,  and  never  had  in  my  possession,  custody,  or  power,  or  in  tho 
possession,  custody,  or  power  of  my  solicitors  or  agents,  solicitor  or  agent 
or  in  the  possession,  custody,  or  power  of  any  other  persons  or  person  on 
my  behalf,  any  deed,  account,  book  of  account,  voucher,  receipt,  letter, 
memorandum,  paper,  or  writing,  or  any  copy  of,  or  extract  from  any  such 
document,  or  any  other  document  whatsoever,  relating  to  the  matters  in 

♦  This  is  tho  form  prescribed  by  Order  XXXI.,  Eules  13  and  16,  supra. 
The  affidavit  must  be  printed  if  it  exceeds  10  folios  in  length.  lb,  A 
Judge  may,  however,  permit  the  affida\*it  to  be  written.  lb.  The  affidavit 
must  be  sworn  before  a  Commissioner  to  Administer  Oaths  in  the  Supreme 
Court,  and  this  must  appear  in  tho  jurat,  at  the  end,  thus :  "  Sworn 
at  in  the  of  this 

day  of  187     ,  before  me 

a  Commissioner  to  Administer  Oaths  in  the  Supremo  Court." 

t  Tho  Schedule  shoidd  bo  divided  into  two  parts,  when  the  deponent 
objects  to  the  production  of  any  of  tho  documents.  The  first  part  is  to 
contain  the  documents  in  the  deponent's  possession,  to  the  production  of 
which  he  does  not  object.  Tho  second  part  is  to  contain  the  documents 
in  the  deponent's  possession,  if  any,  to  the  production  of  which  lie 
objects. 
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ApMBdfar  B;    qvesHoii  in  this  tftAt;  or  any  of  tlfem,  or  wherein  sirf  entrjr  has  been  made 
J'^^^ihi  y.       relative  to  such  matton,  or  any  of  them  [other  than  and  exeept  the  docu* 
menta  set  forth  in  the  said  first  and  second  Schedules  hereto.]* 


Form  10. 

Form  o/Kotiet  t9produe»  Jhetmunts.i 

Tn  the  High  Court  of  Justice, 
Q.  B.  Division. 

A,  B.  V.  a  D. 

Take  notice  that  the  \jfMmtif  or  defnUkmi]  reqnirea  yon  to  produco  for 
his  inspection  the  following  documents  referred  to  in  yonr  [ttatemtmt  of 
etmim  cr  thfime^,  or  oJUUnvit^  daUd  ih4  d»y  ^  ▲•D.  ] 

Describe  doeumente  required, 

X.  r.. 

Solicitor  to  the 
ToZ, 

Solicitor  for 


•The  words  "other  than,"  &c.,  in  brackets  should  bo  omitted,  and 
also  paragraphs  1,  2,  3,  1,  5  and  6,  if  thc^  drponont  denies  that  he  has 
or  had  any  documents  in  his  jKWBCBJiion  or  power  relating  to  the  matters 
in  qu(\stion. 

Tlio  form  oi  jurat  will  Ix^  the  same  as  in  the  answer  to  interrogatoricf*, 
Form  No.  8,  supra.     Sec  tho  note  to  that  form. 

The  form  of  affida^*it  of  documentH  pfiven  in  this  form  is  exhaustive  in  its 
terms,  and  must  be  followed.  I'er  Lindb'y  J.,  at  ehambers.  2  Charley's 
Cases  (Chambers),  71. 

In  an  iiction  Legim  before  tlio  Ist  r»f  Xovembrr,  1875,  bnt  conturmed 
after  that  date,  the  aflBdjivit  of  doeumenlH  mnst  bo  in  this  Form.  Per 
Qnain,  J.,  at  chambers.     lb.,  112. 

**  A  bundle  of  documcrits  relating  cxelusivtly  to  my  own  title,*'  is  not 
a  suffieient  desrription,  althougli  the  defmJunt  sweai-s  that  the  dm'ti- 
ments  in  question  will  not  help  tho  phiintift"K  <\'is<«.  The  defendant  nmst 
in  an  aetion  relating  to  land,  even  wh^n  he  denies  the plaintiflTs  title,  and 
Htutos  fully  hin  own,  sptMufy  in  detail  in  his  affida%'it  of  documents,  or 
if  it  is  deiiciont,  in  hi»  further  affidavit  of  doeuments,  all  the  documents 
in  his  possession  relatinpj  to  the  subject-matter  of  the  action,  although 
he  may  not  be  eonijK'llable  to  i)rodueo  th(»m  at  tlio  hearing.  Forteeettt  v. 
Fortri<cw\,  31  L.  T.,  817 :  24  \V.  R..  945. 

t  Tlio  form  is  the  one  required  to  be  usetl  under  and  by  Order  XXXI., 
Rule  15,  supra.  It  is  nither  a  notice  to  inspect  than  a  **  notice  to  pro- 
duce." Tho  old  form  of  notieo  to  produce  at  the  trial  is  still  in  f^rce. 
*•  Dt«cribe  documents  require<l."  Tlie  Srheduh*  can  be  conveniently 
arranged  in  two  parallel  columns:  a  smaller  column,  headed  "date," 
and  a  larger  colimm,  headed  **  description  of  documents.*'  The  date  of 
tho  notice  should  follow  the  Schedule,  thus  "  Dated  the  day  of 

187    ." 
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FoBM  11.  AwMltel, 

i^bnn  of  Notice  to  intpeet  Documents,*  M^miu. 

In  the  High  Ck>iirt  of  Justice, 
Q.  B.  Diyiflion. 

ji.  B.  T.  O,  J>. 

Take  notice  that  jou  can  inspect  the  documents  mentioned  in  ytmr 
notice  of  the  day  of  jldw  [uecpi  ike  dcdd  uumiired 

in  that  noiiee]  at  my  office,  on  Thursday  next,  the  initaiifl>  hitweon 

the  hours  of  12  and  4  o'clock. 

Or,  that  the  [piaintifor  defendant]  objects  to  guying  you  inspection  of 
the  documents  mentioned  in  your  notice  of  the  dagr  of  A»]>., 

on  tho  ground  that  [state  the  ffround],  * 


Form  12. 

Form  of  Notice  to  admit  Doeuments.f 

In  tho  High  Court  of  Justice. 

Division. 

A,  B,  V.  C.  D. 

Take  notice,  that  tho  plaintiff  [or  defendant]  in  this  cause  proposes  to 
adduce  in  evidcnco  tho  several  documents  hereunder  specified,  and  that 
the  same  may  be  inspected  by  tho  defendant  [or  plaintiff]  his  solicitor  or 
agent,  at  ,  on  ,  between  the  hours  of 

;  and  the  defendant  [or  plaintiff]  is  hereby  required  within 
forty-eight  hours  from  the  last -mentioned  hour,  to  admit  that  such  of  the 
said  documents  as  are  specified  to  bo  originals  wero  respectively  written, 
signed,  or  executed,  as  they  purport  respectively  to  have  been ;  that  such 
as  are  specified  as  copies  are  true  copies ;  and  such  documents  as  are  stated 
to  have  been  Horved,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 
respectively;  sax-ing  all  just  exceptions  to  the  admissibility  of  all  raoh 
documents  as  evidence  in  this  cause. 

Dated,  &c. 

To  £.F.  Solicitor  [or  Agent]  for  Defendant  [or  Plaintiff]. 

G.  H.  Solicitor  [or  Agent]  for  Plaintiff  [or  Defendant.] 


♦  This  is  the  form  which  is  prescribed  in  Order  XXXI.,  Kulo  16,  supra. 

It  is  pnictically  two  forms  in  one — a  notice  conceding  inspection,  and 
a  notice  objecting  to  inspection.  Both  forms  require  to  be  supplemented  by 
the  addition  of  the  following  words : — *'  Dated  the  day  of 

187     .     Yours,  &c.,  E.  F.,  Solicitor  for        To  G.  H.,  Solicitor  for 

The  party  requiring  inspection  must,  if  the  opposite  party  objects  to 
inspection,  applv  to  a  Judge  for  an  order  for  inspection.  Order  XXXI., 
Rule  17. 

t  This  form  is  intended  to  illustrate  Order  XXXII.,  Rule  3,  supra. 

No  costs  of  proving  any  document  shall  bo  allowed  if  this  notice  be 
not  given,  unless  the  Taxing-Master  consider  the  omissicm  to  give  the 
notice  as  a  saving  of  expense.     Order  XXXII.,  Role  2. 
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Ajgptpdii  Bt    [Ar«  describe  the  DoeumetUs,  the  mamter  of  doing  which  nuiy  he  ae/oUowe] 
'  Originals. 


Detoription  of  Doomnflnts. 

Deed  of  Covenant  between  A.  B.  and  C.  D,,  first 
part,  and  £,  F,^  second  part 

Indentiire  of  Lease  from  A,B,  to  CD 

Indenture  of  Beleaae  between  A,  B.^  C,  J).,  first 
party  &c 

Letter,  Defendant  to  Plaintiff 

Policy  of  Lurarance  on  Groods  by  Ship  ''  Isabella," 
on  voyage  from  Oporto  to  London 

Memorandum  of  Agx^ement  between  C.  D.,  Cap- 
tain of  said  Ship,  and  JE.  F. 

BUI  of  Exchange  for  £100  at  three  months,  drawn 
by  A,  B.  on  and  accepted  by  C,  J).,  indorsed 
hy  £.  F.  oDd  G.  M.        

Copies. 


Dates. 


January  1     ..  1848 
February  1  ..  1848 

February  2  ..   1848 
March  1        ..  1848 

December  3  ..  1847 

January  1     ..   1848 


May  1 


1849 


Description  of  Docoznents. 


Begister  of  Baptism  of  A.B,  in 
&e  Parish  of  X 


Letter,  plaintiff  to  defendant 


Notice  to  produce  papers 


Becord  of  a  Judgment  of  the 
Court  of  Queen's  Bench,  in 
an  action,  J,S.  v.  J.N. 


Letters  Patent  of  Eong  Charles 
n.  in  the  Rolls  Chapel 


Dates. 


January  1..  1848 


February' 1..  1848 


March  1    ..   1848 


Trinity  Term, 
10th  Vict. 


January  1..1680.* 


Orifdnal  or  Daplfcate, 
seryed,  sent,  or 

dellTered,  when,  how 
and  by  whom. 


Sent  by  General 
Post,  2  February, 
1848 

Served,  2  March, 
184S,   on   defen- 
dant's   attorney  , 
by  E.F.  of . 


*  This  fonn  is  identical  in  every  particular  (except  the  heading), 
with  the  form  of  Notice  to  Admit  documents  set  forth  in  the  Gkaeral 
Boles  of  Hilary  Term,  1853,  Bule  29. 
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Form  13.  ATOentoB, 

Setting  down  Special  Cote*  ^^'""^ 

In  the  High  Coiirt  of  Justice,  1875.     B.  Xo. 

Divifiion. 

Between  ui.  B,,  plaintiffy 

and 

C,  D.  and  others,  defendants. 

Set  down  for  argument  the  special  case  filed  in  this  action  on  the 

day  of  ,  187     . 

X,  T.j  Solicitor  for 


Form  14. 

Form  of  Notice  of  Trial. f 

In  the  High  Court  of  Justice, 

Division. 

A.  B.  V.  C.  D. 

Take  notice  of  trial  of  this  action  [or  of  the  issues  in  this  action 
ordered  to  be  tried  ]  by  a  Judge  and  Jury  [or  as  the  case  may  be]  is  Middle- 
sex, [or  as  the  case  may  be']  fop  the  day  of  next. 

Jl.  r.,  plaintiff's  Solicitor  [or  as  the  case  may  be]. 

Dated 

To  Z.,  defendant's  Solicitor  [or  as  the  case  may  be]. 

Form  IC. 

Form  of  Certificate  of  Officer  after  Trial  by  a  Jury.J 

30th  November,  1876.  1876.    No. 

In  the  High  Court  of  Justice, 

Division. 

Between^.  ^.^ plaintiff, 

and 
C,  D.y  defendant. 

*  This  form  is  the  one  required  to  be  used  under  and  by  Order 
XXXIV. ,  Rule  6,  tsupra.  Either  party  may  enter  a  special  case  for  argu- 
ment by  delivering  this  ^lemorandum  of  Entry  to  the  proper  oflScer.    lb. 

Forms  of  Statement  of  Special  Case  will  be  foimd  in  the  Schedule  to 
the  Rules  of  Michaelmas  Vacation,  1854,  Nos.  11  and  14. 

t  This  form  is  intended  to  illustrate  Order  XXXVI.,  Rule  8. 

No  particular  form  of  words  was  necessary  to  constitute  a  good  notice 
of  trial,  pro^^ided  it  clearly  informed  the  party  in  sufficient  time  when 
and  where  the  aiuse  was  to  be  tried.  Cory  v.  Hotsuu,  1  L.  M.  and  P.,  23. 
Day's  Common  Law  Procedure  Acts,  p.  124  (4th  edition).  See  Fe^m  v. 
Green,  6  ;  E.  and  B.,  656  ;  Xerry  v.  Reynolds,  4  Dowl.,  234. 

The  date  of  the  notice  should  be  inserted  in  the  form  before  the  name 
of  the  plaintirs  Solicitor,  thus**  Dated  the  day  of  187     ." 

+  This  form  iUustrates  Order  XXXVL,  Rule  24. 

The  form  is  only  applicable  where  *'  the  Judge  shall  direct  that  any 
judgment  be  entered /br  any  party  absolutely  ^ 

The  production  oi  this  certificate,  6eal<^  with  the  seal  of  the  Court, 
is  a  sufficient  authority  to  the  officer  to  enter  the  judgment  accordingly. 


u. 


B, 
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I  certify  that  this  action  was  tried  before  the  Honourable  Mr.  Justice 
and  a  [speeial]  jury  of  the  ooimty  of  on  the  12th 

and  13th  days  of  November,  1876. 
The  jury  found  [atatejlndinffs]. 

The  Judge  directed  that  judgment  should  be  entered  for  tho  plaintiff 
^^^  ^  [with  costs  of  summons,  or  m  the  ease  may  4#]. 

[Title  of  OJkar.] 


Form  16. 
Aftdavit  of  Seriptt* 
In  the  High  Court  of  Justice. 
Probate  Division. 
Between  A,B.  -  -  •  -      plaintiiT, 

and 
CD.  -  -  -  -       defendant. 

I,  A.B.  of  ,  in  the  county  of 

party  in  this  cause,  make  oath  and  say,  that  no  paper  or  parchment 
writing,  being  or  purporting  to  bo  or  having  tho  form  or  effect  of  a  will 
or  codicil  or  other  testamentary  disposition  of  £.F. ,  late  of  , 

in  the  county  of  ,  deceased,  the  deceased  in 

tliis  cause,  or  beixo  on  purportixo  to  re  ixstrixtioxs  for,  or.  the 

DRAFl'  OF,  ANY  WILL,  OR  TESTAMENTARY  DISPOSITION  OF  THE  SAID  £.F.f  hfiS 

at  any  time,  either  before  or  since  his  death,  come  to  the  hands,  posscssicn, 
or  knowledge  of  me,  this  deponent,  or  to  the  hands,  possession,  or  knowledge 
of  my  solicitors  in  this  suit,  so  far  as  is  known  to  mc,  this  deponent,  save 
and  except  the  true  and  original  last  will  and  testament  of  tho  said  de- 
ceased now  remaining  in  tho  principal  registry  of  this  court  [or  hereunto 
annexed,  or  as  the  case  may  be]y  the  said  will  bearing  date  the 
day  of  18  [or  as  the  case  may  Ar],  also  save  and 

except  [here  add  the  dates  and  partienlarB  of  any  other  testamentary  papers 
of  which  the  deponent  has  any  knowledgc'\, 

(Signed)        A.B., 
Sworn  at  on  the  day  of  18 

Before  me, 
[Person  authorised  to  administer  oaths  under  the  Act."] 


♦  This  form  illustrates  Order  XXL,  Rule  2,  supra.  Except  the  -wrord* 
in  small  capital  letters,  this  Form  is  copied  from  the  Schedule  (No.  10), 
to  the  Rules  of  the  Court  of  Probate  in  contentious  businen. 
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APPENDIX  (C). 


Ap^gdbt 


No.  1. 

ACCOUNT  STATED 
In  the  High  Court  of  Justice,  187    • 

J  Division. 


B.  No. 


Writ  issued  3rd  August,  1875. 


Between  A.B. 
E.F, 


and 


plaintiff, 
defendant. 


Statement  of  Claim. 

1.  Between  the  1st  of  January  and  the  28th  of  February,  1875,  the 
plaintiff  fmpplicd  to  the  defendant  various  articles  of  drapery ;  and  accounts 
and  invoices  of  the  goods  so  supplied,  and  their  prices,  were  from  time  to 
time  furnished  to  the  defendant,  and  payments  on  account  were  from 
time  to  time  made  bv  the  defendant. 

2.  On  tlic  28th  of  Februarj',  187J,  a  balance  remained  due  to  the  plain- 
tiff of  £75.  9«.,  and  an  account  was  on  that  day  sent  by  the  plaintiff  to  the 
ilofendant  lihowing  that  balance. 

3.  On  the  Ist  of  ^farch  following,  the  plaintiff's  collector  saw  the 
dofendant  at  his  house,  and  asked  for  payment  of  the  said  balance,  and 
tlio  defendant  then  paid  him  by  cheque  £25  on  account  of  the  same.  The 
rc^sidue  of  the  said  balance,  amounting  to  £50.  9«.,  has  never  been  paid. 

The  plaintiff  claims  £ 

The  plaintiff  proposi's  that  this  action  should  be  tried  in  the  county  of 
Northampton.  § 


♦  Appendix  (C)  is  intended  to  illustrate  Order  XIX.,  Rule  4,  supra. 
»See  the  note  to  that  Kule.  The  fact  that  a  particular  form  of  pleading  {e.y. 
i-eplying  Bi>ecially  by  way  of  confession  and  avoidance)  is  used  in  these 
Precedents,  was  referred  to  by  Bramwell,  L.J.,  in  Hal'  v.  iiV<f,4  Ch.  D., 
341  :  46  L.  J.  (Ch.),  145  ;  25  \V.  R.,  177,  as  a  reason  why  such  a  form 
of  pleading  should  be  allowed. 

t  See  Order  v..  Rule  8. 

X  Queen's  Bench,  Common  Pleas,  or  Exchequer. 

^  See  as  to  venue  Order  XXXVI.,  Rule  1. 
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Appendix  0,  ^o-  ^' 

Ho  8.  ADMINISTRATION  OF  ESTATE. 

In  the  High  Court  of  Justice,  [1876.    B.  No.  233.] 

Chancery  Division.* 
[Name  ofJuJffeJ]f 

Writ  issued  22nd  December,  1876. 
In  the  matter  of  the  estate  of  A.B.f  deceased. 
Between  E.F.  ....    plaintiff, 

and 

G.R,  '  -  -  -    defendant. 

Statement  of  Claim. 

1.  A.B,  of  K.,  in  the  county  of  X.,  died  on  the  1st  of  July,  1875, 
intestate.    The  defendant  GM,  is  the  administrator  of  A.B. 

2.  A.B.  died  entitled  to  lands  in  the  said  county  for  an  estate  of  fee 
simple,  and  also  to  some  other  real  estate  and  to  personal  estate.  The 
defendant  has  ontered:^  possession  of  the  real  estate  of  A.B.  and  received 
the  rents  thereof.  The  legal  estate  in  such  real  estate  is  outstanding 
in  mortgages  §  under  mortgages  created  by  the  intestate. 

3.  A.B.  was  never  married :  he  had  one  brother  only,  who  pre- 
deceased him  without  having  been  married,  and  two  sisters  only,  both  of 
whom  also  predeceased  him,  namely  M.K.  and  F.Q.  The  plaintiff  is 
the  only  child  of  M.N.,  and  the  defendant  is  the  only  child  of  F.Q. 

The  plaintiff  claims — 

1.  To  have  the  real  and  personal  estate  of  A.B.  administered  in 

this  Court,  and  for  that  purpose  to  have  all  proper  directions 
given  and  accounts  taken. 

2.  To  have  a  receiver  appointed  of  the  rents  of  his  real  estate. 

3.  Such  further  or  other  relief  as  the  nature  of  the  case  may  require. 


[1876.    B.  No.  233.] 
In  the  High  Court  of  Justice. 

Chancery  Division. 

[Name  of  Judge. 1 

In  the  matter  of  the  estate  of  A.B.,  deceased. 

Between  E.F.  -  -  -  .    plaintiff, 

and 

G.H.  -  -  -  -    defendant. 

Statement  of  Defence. 

1.  The  i)l8intiff  is  an   illegitimate  child  of   M.N.     She  was  never 

married. 

*  See  s.  34  of  the  Principal  Act,  supra. 

t  See  as  to  marking  the  name  of  the  Judge  in  the  Chancery  Division, 
8.  42  of  the  Principal  Act,  and  Order  V.,  Rule  4a,  supra. 
X  The  word  "  into  "  has  evidently  been  omitted  here.  §  Sic.  Mortgagees. 
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2.  The  intestate  was  not  entitled  to  any  real  estate  at  his  death,  except    Appendix  C, 
a  copyhold  estate  situate  in  the  county  of  S.f  and  held  of  the  manor  of         "^'  ^' 

*9.    According  to  the  custom  of  that  manor,  when  the  copyholder  dies  ' 

without  issue,  and  without  leaving  a  brother,  or  issue  of  a  deceased 
brother,  the  copyhold  descends  to  his  older  sister  and  her  issue  in  pre- 
ference to  his  younger  sister  and  her  issue.    P.Q.  was  older  than  M.N. 

3.  The  personal  estate  of  A.B.  was  not  sufficient  for  the  payment  of 
his  debts,  and  has  all  been  applied  in  payment  of  his  funeral  and  testa- 
mentary expenses,  and  part  of  his  debts. 


[1876.    B.  No.  283.] 

In  the  High  Court  of  Justice. 

Chancery  Division. 

[Name  of  Judge. '\ 

In  the  matter  of  the  estate  of  A.B.^  deceased. 

Between  E.F.  -  -  -  -    plaintiff, 

and 
G.K.  -  -  -  -    defendant. 

Hejihj. 

The  plaintiff  joins  issue  with  the  defendant  upon  his  defence.* 


No.  3. 

[Administratiox  of  Estate.] 

[1876.    B.  No.  234.] 
In  the  High  Court  of  Justice. 
Chancery  Division. 
[Name  of  Judge.] 

Writ  issued  22nd  December,  1876. 
In  the  matter  of  the  estate  oi  A.B.,  deceased. 
Between  ^.ii\  ....    plaintiff, 

and 
G.H.  -  -  -  .     defendant. 

Statement  of  Cfaim. 
I.  A.B.  of  K.,  in  th'^  county  of  Z.,  duly  made  his  last  will,  dated 
the  Ist  dji .  of  Maich,  1873,  whereby  he  appointed  the  defendant  and  M.N. 
(who  di(Ml  in  the  testator's  lifetime)  executors  thereof,  and  devised  and 
bequeathed  his  real  and  personal  estate  to  and  to  the  use  of  his  executors, 
in  trust  to  pay  the  rents  and  income  thereof  to  the  plaintiff  for  his  life ; 
and  after  his  decease,  and  in  default  of  his  ha\'ing  a  son  who  should 
attain  twenty-one,  or  a  (l:lu^'hter  who  should  attain  that  age  or  marr>', 
upon  trust  as  to  his  real   estate    for  the    person  who   would  be    thi- 


*  See  Order  XIX.,  Rule  21.  supra. 


3.  The  testator  via  nt  hU  death  entitle  to  kdI  uid 
Ihu  drfendunt  rntcTcd  into  the  rei'tipt  of  the  rents  oft! 
g3t  in  tho  pnnoani  ettato ;  he  baa  ■ohl  101110  piirt  of  tin 

Tho  plaintiff  clniinf — 

1.  TohaTothpriiftl  and  personal  estate  of  ^  J.  ads 

Court,  and  for  thut  purposo  to  have  all  pKpar 
and  nccuimts  taken. 

2.  Hitch   further  or  other    relief  aa  the  naton  0 


[18TB. 
Jn  the  High  Court  of  Justice, 
Olianucry  Diiisiun. 
[y»mt  of  Judge.1 

In  tho  matter  of  tho  estate  of  .><.i'.,  dcceftte 
Between  E.F.  ....    pUinI 

G.ll.  ....    defa 

Slatemenl  ef  Btftna. 
I.  .-f.Jt.'a  vrill  contained  a  ihurKu  of  di:l)lii;  hoilifidini 
oititk'd  at  hlB  death  tci  siana  reul  catjitc  which  the  ilcfi 
whii-h  priKlucnl  tho  ni't  nam  of  £4^00,  Mid  the  tert 
IHTnonnl  eiitol4!  which  tbi'  defi'ndant  ^fA,  in  and  which  p 
Kiiui  of  Xl,204.  The  dttundiuit  ii|ipliod  the  whulo  of  th 
thi'  num  vA  I'ii,  which  tho  defvuiLint  ivccivcd  fiMm  re 
i<t;iti'.  in  tho  pnymiul  of  the  fuui:nd  und  tratanientun 
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[1876.    B.  Ko.234.]   AmMuUsC. 
In  the  High  Court  of  Justice,  HoTiT 

Chancery  Division. 

{Name  ofJudgeJ] 

In  the  maitar  of  the  estate  oiA^,,  docoaaod. 

Between  JJ.JP*. plaintiff, 

and 

GJS^,  ••.••■    defendant. 

The  plaintiff  joins  issue  with  the  defendant  upon  his  defence. 


Ko.  4. 

[AmmflRTKATION   OF  ESTATB.] 

[1876.    B.  No.  236.] 
In  the  High  Court  of  Justice, 

Chancery  t  ivision. 

[Name  of  Judg$.'] 

In  the  matter  of  the  estate  of  7F.S,,  deceased. 

Writ  issued  22nd  December,  1876. 

Between  A.B,  and  C.  his  wife  -        -        -    plaintiffs, 

and 

£.F.  and  (?.JJ.  ....    defendants. 

Statement  of  Claim. 

1.  W.  H.,  of  H.,  in  the  county  of  L.,  duly  made  his  last  will,  dated  the 

19th  day  of  March,  18G1,  whereby   ho  appointed  the  defendants  the 

(>xecutorB  thereof,  and  bequeathed  to  them  all  his  personal  estate  in  tnutt, 

to  call  iu,  sell,  and  convert  the  same  into  mono}%  and  thereout  to  pay  hi^ 

•lobts  and  funeral  and  testamcntar}'  expenses,  and  to  divide  the  ultimuU; 

surpUis  into  three  shares,  and  to  pay  one  of  such  three  shares  to  uacli  of 

his  two  children,  T.  11. ,  and  E.,  the  wife  of  E.  W.,  and  to  stand  p<>ss<>«H«l 

of  the  remaining  tliird  »hare  upon  trust  for  the  cliildren  of  the  te»tiitor*H 

son  J.  H.  in   otiual  tihareB,  to  be  divided  among  them  when  the  youngc  nt 

of  8uch  cliildren  should  attain  the  agr  of  21   years.    'And  the  testator 

devised  his  rcjil  estates  to  the  dcfeiubiuts  upon  trust  until  the  youn;xe«*t 

rhild  of  tlic  said  J.  II.  should  attain  the  age  of  21  years,  to  ])ay  one  third 

l»<'irt  of  the  rents  th<rreof  to  the  8ai<l  T.    II. ,  .'ind  one  other  third  part 

thereof  t<)  the  said  E.  W.,  and  to  accumubite  the  remaining  third  part  by 

way  of  compound  intorrst,  and  so  soon  as  the  youngest  child  of  the  said 

J.  II.  should  attain  the  ago  of  21  years,  to  sell  the  said  real  estates,  and 

out  of  tho  i)rocec(l8  of  such  sahi  to  i»ay  the  sum  of  £1,000  to   the  said 

T.   n.,  and  to    invest    one    moiety  of  the  residue  in  manner  therein 

mentioned,  and  stand  possessed  thereof  in  trust  to  pay  the  income  thereof 

to  the  said  E.,  the  wife  of  tho  eaid  E.  W.,  during  her  life  for  her  separato 
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Appendix  C,    use,  and  after  her  death  for  her  children,  the  interests  of  such  children 

^0.  4.        heing  contingent  on  their  attaining  the  age  of  21  years,  and  to  divide  the 

~  other  moiety  of  such  proceeds  of  sale  and  the  accumulations  of  the  third 

share  of  rents  thereinbefore  directed  to  bo  accumulated  among  such  of 

the  children  of  the  said  J.  H.  as  should  be  then  living,  and  the  issue  of 

such  of  them  as  should  be  then  dead,  in  equal  shares  per  stirpes, 

2.  The  testator  died  on  the  25th  day  of  April,  1873,  and  his  said  will 
was  proved  by  the  defendants  in  the  month  of  June,  1873. 

3.  The  testator  died  possessed  of  one  third  share  in  a  leasehold  colliery 
called  the  Paradise  Colliery,  and  in  the  engines,  machinery,  stock  in  trade, 
book  debts,  and  effects  belonging  thereto.  He  was  also  entitled  to  real 
estate,  and  other  personal  estate. 

4.  The  testator  left  T.  H,  and  E.,  the  wife  of  R  W.,  him  surviving. 
J.  H.  had  died  in  the  testator's  lifetime,  leaving  four  children,  and  no 
more.  The  plaintiff  C7.  B.  is  the  youngest  of  the  children  of  J.  H.,  and 
attained  the  age  of  21  years  on  the  Ist  of  June,  1871 .  The  other  three 
children  of  J.  H.  died  without  issue  in  the  lifetime  of  the  testator. 

6.  E.  W.  has  several  children,  but  no  child  has  attained  the  ago  of  21 
years. 

6.  T.  H.  is  the  testator's  heir-at-law. 

7.  The  defendants  have  not  called  in,  sold,  and  converted  into  money  the 
whole  of  the  testator's  personal  estate,  but  have  allowed  a  considerable 
part  thereof  to  remain  outstanding;  and  in  particular  the  defendants 
have  not  called  in,  sold,  or  converted  into  money  the  testator's  interest  in 
the  said  colliery,  but  have,  from  the  death  of  the  testator  to  the  present 
time,  continued  to  work  the  same  in  partnership  with  the  other  persons 
interested  therein.  The  estate  of  the  testator  has  sustained  considerable 
loss  by  reason  of  such  interest  not  having  been  called  in,  sold,  or  converted 
into  money. 

8.  The  defendants  did  not  upon  the  death  of  the  testator  sell  the 
testator's  furniture,  plate,  linen,  and  china,  but  allowed  the  testator's 
widow  to  possess  herself  of  a  great  part  thereof,  without  accounting  for 
the  same,  and  the  same  has  thereby  been  lost  to  the  testator's  estate. 

9.  The  defendants  have  not  invested  the  share  of  the  testator's  residuarv 
personal  estate  given  by  his  will  to  the  children  of  the  testator's  son  J.  H. . 
and  have  not  accumulated  one-third  of  the  rents  and  profits  of  his  renl 
estate  as  directed  by  the  said  will,  but  have  mixed  the  same  share  and 
rents  with  their  own  moneys,  and  emj)lcyed  them  in  business  on  their 
own  account. 

10.  The  defendants  have  sold  part  of  the  real  estates  of  the  testator, 
but  a  considerable  x)art  thereof  remains  unsold. 

11.  A  receiver  ought  to  be  aj)pointed  of  the  outstanding  personal 
estate  of  the  testator,  and  the  rents  and  profits  of  his  real  estate 
remaining  unsold. 
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Ik  pbdntiilfo  claim :—  AMtnlixO, 

•  Thai  the  estate  of  the  said  testator  may  be  administered,  and  the  trosts        ffoTiT 

of  his  will  carried  into  execution  under  the  direction  of  the  Court. 

That  it  may  he  declared  that  the  defendants,  by  carrying  on 
the  business  of  the  said  colliery  instead  of  realizing  the  same,  hare 
OQOumtteda  breach  of  trust,  and  that  the  parties  interested  in  the 
tflstator^s  estate  are  entitled  to  the  value  of  the  testator's  interest  in 
the  said  partnership  property  as  it  stood  at  the  testator's  death, 
with,  interest  thereon,  or,  at  their  election,  to  the  profits  which  have 
heea  made  by  the  defendants  in  respect  thereof  since  the  testator's 
death,  whichever  shall  be  found  most  for  their  benefit 
That  an  account  may  be  taken  of  the  interest  of  the  testator  in  the 
nid  colliery,  and  in  the  machinery,  book  debts,  stock,  and  effects 
belonging  thereto,  according  to  the  value  thereof  at  the  testator's 
death,  and  an  account  of  all  sums  of  money  received  by  or  by 
the  order,  or  for  the  use  of  the  defendants,  or  either  of  them, 
on  account  of  the  testator's  interest  in  the  said  colliery,  and  that 
the  defendants  may  be  ordered  to  make  good  to  the  estate  of  the 
testator  the  loss  arising  from  the  not  ha\'ing  realized  the  interest 
of  the  testator  in  the  said  colliery  within  a  reasonable  time  after  his 
decease. 

•  That  an  account  may  bo  taken  of  all  other  personal  estate  of  the 

testator  come  to  the  hands  of  the  defendants,  or  either  of  them, 
or  to  the  hands  of  any  other  person  by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use,  or  which,  but  for  their  wilful 
neglect  or  default,  might  have  been  so  received ;  and  an  account  of 
the  rents  and  profits  of  the  testator's  real  estate,  and  the  moneys 
arising  from  the  sale  thereof,  possessed  or  received  by  or  by  the 
order,  or  for  the  use  of  the  defendants,  or  either  of  them. 

w  That  the  real  estate  of  the  testator  remaining  unsold  may  be  sold 
under  the  direction  of  the  court. 

(.  That  the  defendants  may  be  decreed,  at  the  election  of  the  parties 
interested  in  the  testator's  estate,  either  to  pay  interest  at  the  rate 
of  £6  per  cent,  per  annum  upon  such  moneys  belonging  to  the 
estate  of  the  testator  as  they  have  improperly  mixed  with  their 
own  moneys  and  employed  in  business  on  their  own  accoimt,  and 
that  half-yearly  rests  may  bo  made  in  taking  such  account  as 
respects  all  moneys  which  by  the  said  will  were  directed  to  be  ac- 
cumulated, or  to  account  for  all  profits  by  the  employment  in  their 
business  of  the  said  trust  money. 

r.  Hiat  a  receiver  may  be  appointed  of  the  outstanding  personal  estate 
of  the  testator,  and  to  receive  the  rents  and  profits  of  his  real  estate 
remaining  unsold. 

i.  Snch  further  or  other  relief  as  the  nature  of  the  case  may  require. 
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voaats  TuiroB  xait  avtsxta 


Algndg 


C, 


tl«76.    B.  286^.] 


ia  the  High  Court  of  Justice, 
Ohancery  DiTision. 

[Name  o/Judffe.} 

Bofeween  AJf.tnui  C.  lki«  wife  - 

kdA 
J^.J'.  and  G.S.    - 


-  pl^iwtiffifi, 

-  defondants. 


Statfment  (ff'JDefm^e  of  the  above»nwned  Defenduntt. 

1.  Shortly  after  the  decease  of  the  testator,  the  defondants,  as  his 
executors,  possessed  themselves  of  and  converted  into  money  the  testator's 
personal  estate,  except  his  share  in  the  colliery  mentioned  in  the  plaintiff's* 
statement  of  claim.  The  moneyp  so  arising  were  applied  in  payment  of 
part  of  the  testator's  debts  and  funeral  and  teatamcnlary  expenses,  but 
such  moneys  were  not  sufficient  for  the  payment  thereof  in  full. 

2.  The  Paradise  colliery  was,  at  the  testator's  decease,  worked  by  him  in 
partnership  with  J.  Y.,  and  W.  Y.,andT.  Y.,  both  since  deceased.  No  written 
articles  of  partnership  had  been  entered  into,  and  for  many  years  tlie 
testator  had  not  taken  any  part  in  the  management  of  the  said  colliery, 
but  it  was  managed  exclusively  by  the  other  partners,  and  the  defendants 
did  not  know  with  certainty  to  what  share  therein  the  testator  was  entitled. 

3.  Upon  the  death  of  the  testator,  the  defendants  endeavoured  to  asccr- 
tkin  the  value  of  the  testator's  share  in  the  collier)-,  but  the  other  partners 
refused  to  give  them  any  information.  The  defendants  thereupon  had  tlio 
books  of  the  colliery  examined  by  a  competent  accountant,  but  they  hnd 
been  so  carelessly  kept  that  it  was  impossible  to  obtain  from  them  any 
accurate  information  respecting  the  state  of  the  concern ;  it  was,  however, 
ascertained  that  a  considerable  sum  was  due  to  the  testator's  estate. 

4.  Between  the  death  of  the  testator  and  the  beginning  of  tlie  year  1 874 
the  defendants  made  frequent  applications  to  J.  Y.,  W.  Y.,  and  T.  Y.  for 
a  settlement  of  the  accounts  of  the  colliery.  Such  applications  having 
proved  firuitlees,  the  defendants,  in  January,  1874,  filed  their  bill  of  com- 
plaint in  the  Court  of  Chancery  against  J.  Y.,  W.  Y.,  and  T.  Y.,  praying 
for  an  account  of  the  partnership  dealings  between  the  testator  and  tho 
defendants  thereto,  and  that  the  partnership  might  be  wound  up  imder 
the  direction  of  the  Court. 

'6.  The  said  T.  Y.  died  in  the  year  1874,  and  the  suit  was  revived 
against  J.  P.  and  T.  S.,  his  executors.    The  suit  is  still  pending. 

U.  As  to  the  Paradise  colliery,  the  defendants  have  acted  to  the  best  of 
their  judgment  for  the  benefit  of  the  testator's  estate,  and  they  deny  being 
under  any  liability  in  respect  of  the  said  colliery  not  having  been  realised. 
They  submit  to  act  und^r  the  direction  of  the  Court  as  to  the  further  jiro- 
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ftocution  of  the  said  siiit,  and  generally  as  to  the  realization  of  the  testator* 8  'mpMBdis  C, 
interest  in  the  said  colliery.  ■   ■  '***•  **    ■ 

7.  With  respect  to  the  statements  in  the  eighth  paragraph  of  the  state- 
ment of  claim,  the  defendants  say,  that  upon  Hub  desth  of  the  testator, 
they  sold  the  whole  of  his  furniture,  linen,  and  china,  and  also  all  his 
plate,  except  a  few  silver  tesspoons  of  rery  ■onll  Talue,  which  were  taken 
possession  of  by  his  widow,  dnd  they  applied  the  proceeds  of  such  sale  as 
part  of  the  testator's  personal  estate,  and  they  deny  being  under  any 
liabiKiy  in  respect  of  such  furniture,  linen,  china,  and  plate. 

8.  With  respect  to  the  statements  in  pangmph  seven  of  the  statement 
of  claim,  the  dofandanta  say  that  all  moneyaxoccivod  by  them,  or  either  of 
thorn,  on  account  of  the  testator's  estate,  were  paid  by  them  to  their 
executorship  account  at  the  bank  of  Mossro.  H.  and  Co.,  and  until  the  ealo 
of  the  testator's  real  estate  took  plaoe  as  hereinafter  mentioned,  thr? 
balance  to  their  credit  wafl  never  greater  than  was  necessary  for  the 
administration  of  the  trusts  of  the  testator's  will,  and  they  therefore  were 
unable  to  make  any  such  investment  or  aoeumulation  as  directed  by  .the 
testator's  will.  No  moneys  belonging  to  the  testator's  cstato  have  over 
been  mixed  with  the  moneys  of  the  defendant,  or  either  of  them,  nor  ban 
any  money  of  the  testator's  been  employed  in  business  since  the  testator  m 
decease,  except  that  his  share  in  the  said  colliery,  for  tho  reason  herein- 
before appearing,  has  not  been  got  in. 

9.  In  1874,  after  the  plaintiff  C.JB.  hod  attained  her  age  of  21  years  tho 
defendants  sold  tho  real  estate  of  the  testator  for  sums  amounting  to 
£  1 5,080,  and  no  part  thereof  remains  unsold.  They  received  the  purchase 
moneys  in  December,  1874,  and  on  tho  d&y  of 

1875,  they  paid  such  proceeds  into  Court  to  the  credit  of  this  action  with 
the  exception  of  J500,  retained  on  account  of  costs  incurred  and  to  be 
incurred  by  them. 


[1876.    B.  No.  235, 
In  tho  High  Court  of  Justice, 
Chancery  Division. 

l^Ifame  of  Judge^ 

Betweei]^.j9.  and  C.  his  wife  «  •       ■        .    plain tifls, 

and 

1&*JP,  and  Q,S.    *       •  •       «       ■    defendants. 

Seply, 
U'hc  plaintiff  jo'ns  {»ie)  i<^Bue  with  the  defendazitfl  wpcax,  their  defence. 
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AppMidix  C,  Ko.  5. 

— S2lJi AGENT. 

187    .    B.No.* 
In  the  High  Court  of  Jnsticey 
♦        Diyision. 

Writ  iflsued  3rd  August,  1876. 
Between ^.B.  and  Ck>mpany     .        -        -        -    plaintilb» 

and 
E.F.  and  Company      •        .        -        -    defendants. 

Statement  of  Claim. 

1.  The  plaintiffiB  are  Tnanufacturera  of  artificial  manures,  carrying 
on  business  at  » in  the  county  of 

2.  The  defendants  are  commission  agents,  carrying  on  business  inLcndon. 

3.  In  the  early  port  of  the  year  ,  the  plaintiffs  commenced,  and 
down  to  the  187  ,  continued  to  consign  to  the  defendants, 
as  their  agents,  large  quantities  of  their  manures  for  sale,  and  the  defen- 
dants sold  the  same,  and  received  the  price  thereof  and  accounted  to  the 
plaintiffis  therofor. 

4.  No  express  agreement  has  ever  boon  entered  into  between  the  plain- 
tiffs and  the  defendants  with  respect  to  the  terms  of  the  defendants* 
employment  as  agents.  The  defendants  have  always  charged  the  plaintiffs 
a  commission  at  per  cent,  on  all  sales  effected  by  them,  which  is  the 
rate  of  commission  ordinarily  charged  by  del  credere  agents  in  the  said 
trade.  And  the  defendants,  in  fact,  always  accounted  to  the  plaintiffs  foi 
the  price,  whether  they  received  the  same  from  the  purchasers  or  not. 

5.  The  plaintiffs  contend  that  the  defendants  are  liable  to  thorn  as  del 
credere  agents,  but,  if  not  so  liable,  are  under  the  circumstances  herein - 
after  mentioned  liable  as  ordinary  agents. 

6.  On  the  ,  the  plaintiffs  consigned  to  the  defendants 
for  sale  a  large  quantity  of  goods,  including  tons  of 

7.  On  or  about  the  ,  the  defendants  sold 

tons  of  part  of  such  goods  to  one  O.K.  for  £  ,  at 

three  months'  credit,  and  delivered  the  same  to  him. 

8.  O.'E,  was  not,  at  that  time,  in  good  credit  and  was  in  insolvent  cir- 
cumstances, and  the  defendants  might,  by  ordinary  care  and  diligence, 
have  ascertained  the  fact. 

9.  O.K.  did  not  pay  for  the  said  goods,  but  before  the  expiration  of  the 
said  three  months  for  which  credit  had  been  given  was  adjudicated  a 
bankrupt,  and  the  plaintiffs  have  never  received  the  said  sum  of  £ 

or  any  part  thereof. 
The  plaintiffs  claim : — 

1.  Damages  to  the  amount  of  £ 

*  Queen's  Bench,  Common  Fleas,  or  Exchequer. 
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2.  Sach  further  or  other  relief  as  the  natare  of  the  case  may  require.   Appendix  0, 
The  plaintiffs  propose  that  this  action  should  be  tried  in  the  coiincy        *^'  ^' 
of  . 


{Title  at  in  claim,  omittinff  date  of  iuueof  im/.] 
Statement  of  Defence, 

1.  The  defendants  deny  that  the  said  commission  of  per  cent, 
mentioned  in  paragraph  4  of  the  daim  is  the  rate  of  commission  ordi- 
narily charged  by  del  credere  agents  in  the  said  trade,  and  say  that  the 
same  is  the  ordinary  commission  for  agents  other  than  del  eredere 
agents,  and  they  deny  that  they  ever  accounted  to  the  plaintiffs  for  the 
price  of  any  goods,  except  after  they  had  received  the  same  from  the 
purchasers. 

2.  The  defendants  deny  that  they  were  ever  liable  to  the  plaintiffs  as 
del  eredere  agents. 

3.  With  respect  to  the  eighth  paragraph  of  the  plaintiff's  statement  of 
claim,  the  defendants  say  that  at  the  time  of  the  said  sale  to  the  said 
G,M.,  the  said  O.M,  was  a  person  in  good  credit.  If  it  be  true  that  th& 
said  O.K.  was  then  in  insolvent  circumstances  (which  the  defendan|bB  do> 
not  admit),  the  defendants  did  not  and  had  no  reason  to  suspect  the  same, 
and  could  not  by  ordinary  care  or  diligence  have  ascertained  the  fact, 

[Title  as  in-defenoeJ] 
Beply, 
The  plaintiffs  join  issue  upon  the  defendants'  statement  of  defence. 


No.  6. 
BILL  OF  EXOHANGK. 


187    .    B.No* 


In  the  High  Court  of  Justice, 
♦    Division. 

Writ  issued  3rd  August,  1876. 

Between  A,B,  and  CD.        «...    plaintiffs, 

and 
E.F.  and  O.H.        ....    defendants. 

Statement  of  Claim, 

1.  Messrs.  M.N.  ^  Co.  on  the  day  of  drew 
a  bill  of  exchange  upon  the  defendants  for  £  payable  to  the 
order  of  the  said  Messrs.  M.N.  ^  Co.  three  months  after  date,  and  the 
defendants  accepted  the  same. 

2.  Messrs.  M.N.^  Co.  indorsed  the  bill  to  the  plaintiffs. 

3.  The  bill  became  due  on  the  ,  and  the  defendant 
has  t  not  paid  it. 

The  plaintiffs  daim : — 

^  Queen's  Bench,  Ck>mmon  Pleas,  or  Exchequer,    -f*  Sie, 


QQjt% 


•  »  •  •    > 


^«{| 


Ot 


[JMj] 


StaUment  of  Defence. 

1.  The  bill  of  exchange  muatiumjd  in  the  statement  of  claim  was 
drawn  and  aiifjiludx  umJHt'ibm^  ciMwtaniCT-  Lwiwiwitlir  stated,  and 
except  as  hereinafter  menlJMHAi  ttmnrmmmmrwati  any  consideration  for 
t)ie  ftcceiitance  or  payiiHiut  iheBBttf«by  the  defenduts. 

2.  Shortly  before  the  aoceptaiice  of  the  nid  bdll  it  was-agread  baiweett 
the  aoftd  Metva;  M.Ni  ^  Co,,  tha  drawers  hereof;  and  the  detedsnta,  tlwk 
the  said  Measrs.  M,2f.  f  C^  shosld  seU  and  datirer  to  tfaa  dsfeodanAs  tee 
en  boeid  ship  ai  the  port  of  1^^  tonsil,  coal* daBng^.the 
noath  ot  ,  and  that  tiie  detedanta  shonid  pay-  ibr  the 
same  by  accepting  the  said  Messrs.  If  JV.  ^  Co.*s  draft  for  £  at 
Btac  uioiithfl.-   ' 

3.  The  said  Messrs.  JT.iT.  ^  Co,  accordingly  drew  upon  lbs  dtJiai—ti, 
md  the  ditedaake  aoo^pled  tttia  hslloff  ^KofaaHBe  now  sued  npm;. 

4.  The  defflttdanta  did^aUithi^pv  wttch^wem  nsuuiirj-to  entMe  thm 
tojdelnrary  by^  tiK  said  MflHKK;  jr.  JV:  #  Cb.  of  the  aaid  1,20a  tana  of  ooala 
Yindv  their  said  oontia«tfaBdifa»tiiM  for  dsHTory  has  kog  rinee  fikfMd : 
bpt!tlM&  said  Measza.  JfJ^v  ^/Cb.  never  dsliTored  the  aaansvor  asiy  part 
thereof;  but  hwre  always  jfefbsed  to  de  so,  whereby  the  considflratioii  for 
the  defendants*  acceptance  has  wheUy  fittled. 

6.  The  plaintiffs  first  received  the  said  bill,  and  it  was  first  indorsed  to 
them  after  it  was  ovezduA. 

6.  The  plaintiffs  never  gave  -any  yalne  or  consideration  for  the  said 
bill. 

7.  The  plaintiffs  took  the  said  biUiwith  notiue  of  the  facts  stated  in  the 
second,  third,  and  fourth  paragraphs  hereof. 

[TUie.] 
Sepfy. 

1.  The  plaintiff  joins  issue  upon  the  defendants*  statement  of  defence. 

2.  Tho  plaintiff  gave  value  and  consideration  for  the  said  bill  in  manner 
following,  that  is  to  say,  on  the  day  of  ,  187  , 
the  said  Messrs.  M.If.  4'  Co,  were  indebted  to  the  plaintiff  in  about 
■6  ,  the  balance  of  nn  account  for  goods  sold  firom  time  to  time  by 
Mm  to  them.  On  that  day  they  ordered  of  tho  plaintiff  farther  goods  to 
the  value  of  Jaboot  £  ,  which  last-mentioned  goods  hare  since 
been  delivered  by  him  to  them.  And  at  the  time  of  the  order  for  such 
last-mentioned  goods  it  was  agreed  l)etween  Messrs.  JTiT.  ^  Co,  and  the 
plahitiff,  and  the  order  was  received  upon  the  terms,  that  they  should 
indorse  and  hand  over  to  him  the  bill  of  exchange  sued  upon,  together 
with  various  other  securities  on  account  of  the  said  previous  belaaee,  and 
the  price'of  the  goodaie  ordered  on  that  day.    The  said  semuitieB,  in. 
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•doding  the  bill  soed  upon,  were  tliM«apoD  on  the  same  day  indoieei^Mii 
handed  over  to  the  plaintiff  * 


No.  7. 

BILL  OF  EXCHANGE  AND  CONSIDERATION.' 

187    .    B.  No. 
In  the  High  Court  of  Justice, 
t  Division. 

Writ  issued  3rd  August,  1876. 
Between  A,B,  and  CD.        ....     plaintOK, 

and 
E,F.  and  0,S.        ....     defendants. 

auutmtmtf  OUkm. 

1.  The  plaintiffs  are  menshantr,  factor*,  and 
commission  agents,  carrying  on  business  in  London. 

2.  The  defendants  are  merchants  and  commission  agents,  carrying  on 
business  at  Hong  Kong. 

3.  For  several  years  prior  to  the  ,  1875,  the  plaintiflh 
had  been  in  the  habit  of  consigning  goods  to  the  defendants  for  sale,  as 
their  agents,  and  the  defendants  had  been  in  the  habit  of  consigning  goods 
to  the  plaintiffs  for  sale,  as  their  agents ;  and  each  party  always  received 
the  price  of  the  goods  sold  by  him  for  the  o^er ;  and  a  balance  was  from 
time  to  time  struck  between  the  parties  and  paid* 

On  the  of  ,  the  moneys  so  received  by 

the  defendants  for  the  plaintiffs,  and  remaining  in  their  names,  largely 
exceeded  the  moneys  received  by  the  plaintiffs  for  the  defendants,  and  a 
balance  of  £  was  accordingly  due  to  the  plaintiffs  from  the 

defendants. 

4.  On  or  about  the  ,  1875,  the  plaintifb  seat  to 
the  defendants  a  statement  of  the  accounts  between  them,  showing  tke 
«aid  sum  as  the  balance  due  to  the  plaintiffs  from  the  defendants,  and  the 
defendants  agreed  to  the  said  statement  <^  accounts  as  correct,  and  to  the 

•  It  will  be  perceived  that,  in  his  reply  in  this  Precedent,  the  plaintiff 
first  joins  issue  generally  on  the  defendant's  statement  of  defenee^  9StA4k$n 
proceeds  to  reply  epeoitUly,  by  way  of  canfession  andavoidance.  In  Emrp-v, 
Henderson,  3  Ch.  D.,  254,  34  L.  T.,  844,  Bacon  V.C,  although  his  attaA- 
tion  was  called  to  this  Precedent,  held  that  such  a  mode  of  pleading  was 
bud.  In  Sally.  Bee,  4  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  145 ;  25  W.  R..  177 ;  35 
L.  T.,  736,  in  which  a  somewhat  similar  oecision  of  Bacon,  V.C,  was 
overruled  by  the  Court  of  Appeal,  Bramwell,  L.  J.,  sBldtbUt  *<  thepfauntiff 
may  traverse  the  aUegotionft  made  in  the  diUftaMyiOir  Uitffcl  fldftd  aip^d 
them,  or  both." 

t  Queen's  Bench,  CoMmoirI%B,  or  Bxchtqewt:  ' 
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.  ApMBdiz  0»  faad  sum  of  £  as  the  balance  due  by  them  to  the  plaintifby 

*  *^*  * '        and  agreed  to  pay  interest  on  such  balance  if  time  were  given  to  them. 

6,  The  defendants  requested  the  plaintififs  to  give  them  three  months* 
time  for  payment  of  the  said  sum  of  £  ,  and  the  plaintiffs  agreed 

to  do  so  upon  the  defendants  accepting  the  bills  of  exchange  hereinafter 
mentioned. 

6.  The  plaintiffs  thereupon  on  the 
drew  two  bills  of  exchange  upon  the  defendants,  one  for  £  and 

the  other  for  £  ,  both  payable  to  the  order  of  the  plaintiffs  three 

months  after  date,  and  the  defendants  accepted  the  bills. 

The  said  bills  became  due  on  the  ,  187    ,  and  tho 

defendants  have  not  paid  the  bills,  or  either  of  them,  nor  the  said  sum 
of£ 

The  plaintiffs  claim 
£  and  interest  to  the  date  of  judgment. 

The  plaintiffs  propose  that  the  action  should  be  tried  in  London.* 


No.  8. 


187    .    B.  No. 


In  the  High  Court  of  Justice, 
Division. 

"Writ  issued  [  ] 

[THE  "IDA."]t 
Between  A.B,  and  CD.  ...     plaintiffs, 

and 
B.F,  and  G.H,  ...     defendants. 

Statement  of  Claim. 

[1.  The  "Ida"  is  a  vessel  of  which  no  owner  or  part  o?mer  was, 
at  the  time  of  the  institution  of  this  cause,  domiciled  in  England  or 
Wales.]! 

2.  In  the  month  of  February  1873,  Messrs.  L.  and  Company,  of 
Alexandria,  caused  to  be  shipped  6,110  ardebs  of  cotton  seed  on  board  the 
said  vessel,  then  lying  in  Fort  Said  (Egypt),  and  the  then  master  of  tho 
vessel  received  the  same,  to  be  carried  from  Fort  Said  to  Hull,  upon  the 
terms  of  three  bills  of  lading,  signed  by  the  master,  and  delivered  to 
Messrs.  L.  and  Company. 

3.  The  three  bills  of  lading,  being  in  form  exactly  similar  to  one 

•  I^.,  at  the  Guildhall,  City. 

t  In  Admiralty  action  insert  name  of  ship.    [Statutory  Note.] 
t  A  statement  to  this  effect  may  be  inserted  if  the  action  be  under  sect. 
6  of  the  Admiralty  Act,  1861.    [Statutory  Note.] 
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another,  were  and  are,  so  far  as  is  material  to  the  present  case,  in  the   Appeadix  0» 
words,  letters,  and  figures  following,  that  is  to  say : —  ^^*  ** 

.  '*  Shipped  in  good  order  and  well  conditioned  by  L.  &  Co.,  Alexandria 
*<  (Egypt)  in  and  upon  the  good  ship  called  the  '  Ida/  whereof  is 
**  master  for  the  present  to;  age  Ambrozio  Chiapella,  and  now  riding 
''  at  anchor  in  the  port  of  Port  Said  (Egypt)  and  bound  for  Hully 
''six  thousand  one  hundred  and  ten  ardebs  cotton  seed,  being 
*<  marked  and  numbered  as  in  the  margin,  and  are  to  be  delivered 
'*  in  the  like  good  order  and  well-conditioned  at  the  aforesaid  Port 
**  of  Hull  (the  act  of  God,  the  Queen's  enemies,  fire  and  all  and 
*'  every  other  dangers  and  accidents  of  the  seas,  rivers,  and  naviga- 
**  tion  of  whatever  nature  and  kind  soever,  save  risk  of  boats  so  fiEu: 
'*  as  ships  are  liable  thereto  excepted),  unto  order  or  to  assigns  paying 
"freight  for  the  said  goods  at  the  rate  of  (19#.)  say  nineteen 
"  shillings  sterling  in  full  per  ton  of  20  cwt.  delivered  with  £10 
"  gratuity.  Other  conditions  as  per  charter* party,  dated  London,  4th 
**  October,  1872,  with  primage  and  average  accustomed.  In  witness 
**  whereof  the  master  or  purser  of  the  said  ship  hath  affirmed  to  three 
bills  of  lading,  all  of  this  tenor  and  dat«,  the  one  of  which  three 
bills  being  accomplished  the  other  two  to  stand  void.  Dated  in 
**  Port  Said  (Egypt)  6th  February,  1873.  100  dunnage  mats.  Fifteen 
**  working  days  remain  for  discharging.** 

4.  The  persons  constituting  the  firm  of  Messrs.  L.  and  Ck)mpany  are 
identical  with  the  members  of  the  plaintiffs*  firm. 

6.  The  vessel  sailed  on  her  voyage  to  Hull,  and  duly  arrived  there  on 
or  about  the  7th  day  of  May,  1873. 

6.  The  cotton  seed  was  delivered  to  the  plaintiffii,  but  not  in  as  good 
order  and  condition  as  it  was  in  when  shipped  at  Port  Said ;  but  was 
delivered  to  the  plaintiff  greatly  damaged. 

7.  The  deterioration  of  the  cotton  seed  was  not  occasioned  by  any  of 
the  perils  or  causes  in  the  bills  of  lading  excepted. 

8.  By  reason  of  the  premises  the  plaintiffs  lost  a  great  part  of  the 
value  of  the  said  cotton  seed,  and  were  put  to  a  great  expense  in  and 
about  keeping,  warehousing,  and  improving  the  condition  of  the  said 
cotton  seed,  and  in  and  about  having  the  same  surveyed. 

The  plaintiffs  claim  the  following  relief: 

1 .  I.  for  damages,  [^and  the  condemnation  of  the  said 
vessel  and  the  defendant  and  his  bail  in  the  same]  : 

2.  Such  further  relief  as  the  nature  of  the  case  requires. 


<4 


^  This  may  be  inserted  if  the  action  be  an  Admiralty  action  in  r#si. 
[Statutory  Note.] 


•  Ida,"  and  bj  the  inhcacnt  qualities  of  tba  cMton  toad,  a 
water  in  a  acverestonn  which  occurredon  tha  i 

in  latitndo  during  Ulb  TOjag«,  or  bj  vobmi  at  laac 

[TilU.] 

The  plaintiffii  jinnimei^oiithestatemoctof  drfenoa. 

No.  9. 
BOTTOMBT. 

isr 

In  tho  High  Conrt  of  Jnatice, 
Admiralty  Diviiion. 

Writ  iwiBd  [  I 

"  ONWAHD." 

E.F.  and  G^.  •  -     dA 

SlatmtHi  of  Claim. 

1.  The  "  Onward,"  a  ahip  of  933  tona  roguUr,  or  1Lm« 
ing  to  tho  Unitod  StstM  of  AmericM,  whilat  on  %  tojw^  ; 
to  Qnoenstown  or  Falntouth,  for  oiden,  and  froiB  thHI 
discharge  in  the  Uiiitcd  Kingdom  or  on  the  Continent  Itet 
and  Hamburg,  both  pmta  induiaTB,  ladm  with  n  oni(9.< 
was  compelled  to  put  into  Fort  Looia,  is  tha  lalaaA  a 
ofder  to  rapair  and  roGt. 

2.  The  mastor  of  the  "  Onward."  being  withont  IkiiliW 
Louis,  and  being  tmablato  pay  the  ezpenae  of  tha  wM  r 
necessary  diabnrsementa  of  tha  said  ship  at  Port  houM,  m  i 
anid  ship  to  renuno  and  prosecnto  her  vopigo,  and  afta 
mnnii'nti^  wiUi  hii  nwnnn  and  with  tha  ownen  and  eon 


COUBT  OF-  JUBlCAailJUt  AOTBf   187t  AND   1875.         SHRC 

1mtiomTy,aAtedi;W^lStliolGei4ib6ra87a/brUnd^^  AHipiiiCt 

tion  of  the  sum  of  24,369  dollars,  Mmiritiaa  caui'eioay,  paid  tohJa  by  the  laud; 

Messrs.  H.  and  Cotafajky,  bound  liinself  and  tiie  stid  ahip  and  Her  cargo,  ~ 

namoly  about  940  tons  of  teak  timber,  a&d  herteight*  io.  pajr-mito  Mean.  > 

H.  and  Company,  their  assigns  or  order  or  indoTMee,  tfaetsaadsBm  of  24^369 

dollars  with  the  aforesaid  maritime  premiimi  thereon,  within  twenty  - 

days  next  after  the  aizival  of  the  **  Onward"  at  her- port  of  disduoge 

from  tho  said  intended  voyage,  the  said  payment  to  be  made,  both  in ' 

capital  and  interest,  in  British  sterling  money,  at  and  after  the  rate  of  4s. 

for  every  dollar,  with  a  condition,  that  in  case  the  said  ship  and  cargo 

Ahonld  be  lost  during  her  voyage  from  Port  Louis  to  Qneenstown  or 

Falmouth,  for  orders,  and  thence  to  her  port  oi  discharge  in  the  United 

Kingdom,  or  on  tho  Ck>ntinent  between  Bordeaux  and  Hamburg,  both 

ports  inclosivo,  then,  that  the  said  sum  of  24,369  dollars,  and  maritime 

premium  thereon,  should  not  be  recoverable. 

3.  The  ** Onward"  subsequently  proceeded  on  her  voyage,  and  on  tho 
7th  of  February,  1871,  arrived  with  her  cargo  on  board  at  the  port  of 
Liverpool,  which  was  her  port  of  discharge. 

4.  The  bond  was  duly  indorsed  and  assigned  to  the  plaintifli. 
6.  The  ship  has  been  sold  by  orderof  the  Court,  and  the  prooeeds  of  the 

eale  thereof  have  been  brought  into  Court,  and  the  freight  haa  alio  been 
paid  into  Court. 

6.  The  said  sum  of  24,369  doUacs,  with  the  naritniie  piaiaium  thereoiit 
still  remain  {sic)  due  to  the  plaintiffs.  By  a  decree  made  on  tha  lOtit  of  May, 
1871,  the  Court  foonounced  for  the  validity  of  the  bond,  so  far  as  re- 
garded the  ship  and  freight,  and  condemned  tha  proeeeda  of  the  ship  and 
freight  in  tho  amount  due  on  the  bond.  The  principal  and  premium  still 
remain  owing  to  tho  plaintiffs,  and  the  proceeds  of  the  said  ship  and  her 
freight  available  for  payment  thereof  are  insufficient  for  such  payment. 

The  plaintiffs  claim : — 

1.  That  the  Court  pronounce  for  the  validitf  of  the  bond  so  fkr  as 
regards  the  cargo : 

2.  That  the  Court  condemn  the  defendants  and  theirbail  in  so  much 
of  the  amount  due  to  the  plaintiffs  on  the  bond,  for  principal, 
maritime  premium,  and  for  interest,  from  the  time  when  such 
principal  and  premium  ought  to  have  been  paid,  as  the  proeeeda  of 
the  ship  and  freight  available  for  payment  of  the  bond  shall  be 
insufficient  to  satisfy,  and  in  costs : 

3.  Such  further  relief  as  the  nature  of  the  case  requirea. 

[TUU.] 

Defence. 
The  defendants  say  that  the— 
1*  Several  ayonnanta  in  the  aaeond  article  of  the  stetaiBent  contained*^ 
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ApnendixO,  aro  respectively  nntmey  except  the  ayerment  that  the  bottomiy  hond 
3lo».0«        therein  mentioned  was  given  and  executed. 

3.  {tie)  The  **  Onward  "  proceeded  on  the  voyage,  in  the  firrt  paragraph 
of  the  chum  mentioned,  under  a  charter-party  made  between  the  defendants 
and  the  owners  of  the  vessel,  who  resided  at  New  York.  And  the  cargo, 
in  the  said  paragraph  mentioned,  belonged  to  the  defendants,  and  was 
shipped  at  Moulmein.  by  Messieurs  T.,  F.,  and  Company,  of  Moulmein, 
consigned  to  the  defendants. 

4.  When  tiie  **  Onward"  put  into  Port  Louis,  the  master  placed  his 
ship  in  the  hands  of  Messieurs  H.  and  Ck)mpany,  the  persons  in  the  second 
paragraph  of  the  claim  mentioned,  and  the  repairs  and  disbursements  in 
the  said  second  article  mentioned  were  made,  directed,  and  expended, 
under  the  orders,  management,  and  on  the  credit  of  the  said  Messieurs 
H.  and  Company,  who  at  the  outset  contemplated  the  necessity  of  securing 
themselves  by  the  hypothecation  of  the  ship,  freight,  and  cargo. 

5.  The  master  of  the  *<  Onward  "  and  Messieurs  H.  and  Company  did 
not  communicate  to  the  said  shippers  of  the  cargo,  or  to  the  defendants, 
who  carried  on  business  at  Glasgow,  as  the  master  knew,  the  intention  of 
hypothecating  the  ship,  freight,  and  cargo,  or  the  circumstances  which 
might  render  such  hypothecation  advisable  or  necessary,  but,  on  the  con- 
trary, without  reasonable  cause  or  excuse,  abstained  from  so  doing, 
although  the  comparatively  small  value  of  the  ship  and  freight  to  be 
earned,  rendered  it  all  the  more  important  that  such  communication  should 
have  been  made. 

6.  A  reasonable  and  proper  time  was  not  allowed  to  elapse  between  the 
advertisements  for  the  bottomry  loan  and  the  acceptance  of  Messieurs 
H.  and  Company's  ofifer  to  make  such  loan. 

[Title,-] 

Itepfy. 

1.  The  plaintiffs  say  that  the  defendants,  since  the  Zlai  day  of  Decem- 
ber, 1868,  have  been  the  only  persons  forming  the  firm  of  T.,  F.,  and  Co., 
of  Moulmein,  mentioned  in  the  third  parag^ph  of  the  defence. 
.  2.  After  the  master  of  the  "  Onward  "  put  into  Port  Louis  as  aforesaid, 
he  employed  Messieurs  H.  and  Company,  in  the  claim  mentioned,  as  his 
agents,  and,  by  his  directions,  they,  by  letter,  communicated  to  the  defen- 
dants* firms  at  Moulmein  and  Glasgow  the  circumstances  of  the  ship's 
distress,  and  the  estimated  amount  of  her  repairs. 

3.  The  said  Messieurs  H.  and  Company,  shortly  after  the  said  ship  was 
put  into  their  hands  at  Port  Louis,  offered  the  said  master,  in  case  he 
should  require  them  to  do  so,  to  make  the  nccesbar}'  advances  for  the  ship's 
repairs,  and  to  take  his  draft  at  90  days*  sight  on  Messrs.  B.  Brothers,  of 
London,  at  the  rate  of  5  per  cent,  discount  for  the  amount  of  tho  advances, 
together  with  a  bottomry  bond  on  ship,  cargo,  and  freight,  as  coUatenl 


b.  9. 
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securitj,  the  bond  to  be  void  should  the  draft  be  accepted.    The  said  ^P^tJ^^^^  ^t 

mafitcr,  and  the  said  Messieurs  H.  and  Company,  by  letter,  communicated 

to  the  owners  of  the  '*  Onward  "  the  circumstances  of  the  said  ship's  dis- 
tress, and  the  aforesaid  offer  of  the  said  Messieurs  H.  and  Ck)mpany,  and 
the  said  master  by  his  letter  requested  the  said  owners  to  g^ve  him  their 
directions  on  the  subject.  The  said  owners  shortly  after  receiving  such 
letters,  by  letter  communicated  with  the  defendants  at  Glasgow,  and  for- 
warded to  them  copies  of  the  said  lastly-mentioned  letters  of  the  said 
master,  and  of  the  said  Messieurs  H.  and  Co. 

4.  The  defendants*  houses  at  Moulmein  and  Glasgow  respectively 
received  the  letters  referred  to  in  the  second  paragraph  of  this  reply,  in 
time  to  have  communicated  with  the  said  master  at  Port  Louis  before  the 
giving  of  the  said  bottomry  bond. 

5.  The  defendants  received  the  said  copies  of  letters  referred  to  in 
paragraph  4  of  this  reply,  in  time  for  them  to  have  communicated  thereon 
with  the  said  master  at  Port  Louis  before  the  giving  of  the  said  bond. 

6.  The  defendants  did  not  at  any  time  answer  the  said  communications 
of  the  said  Messieurs  H.  and  Company,  or  in  any  way  communicate  or 
attempt  to  communicate  with  the  said  master,  or  to  direct  him  not  to 
give,  or  to  prevent  him  from  giving  the  said  bottomry  bond  on  the  said 
cargo. 

7.  The  said  bond  was  duly  advertised  for  sale,  and  was  subsequently, 
and  after  a  proper  interval  had  elapsed,  sold  by  auction  in  the  usual  way. 
There  were  several  bidders  at  the  sale,  and  the  said  Messieurs  H.  and 
Company  were  the  lowest  bidders  in  premium,  and  the  said  bond  was 
knocked  down  to  them.  The  said  bond  was  not  advertised  for  until  tho 
said  ship  was  ready  for  sea,  and  up  to  that  time  the  master  of  the  said 
ship  had  expected  to  hear  firom  her  owners,  and  had  hoped  to  be  put  in 
funds,  and  had  not  finally  determined  to  resort  to  bottomry  of  the  said  ship, 
or  her  cargo,  or  freight. 

8.  Save  as  herein  appears,  the  plaintiffs  deny  the  truth  of  the  several 
allecrations  contained  in  the  said  Answer. 

[2iote. — The  facta  stated  in  this  reply  should j  in  generaly  be  rNTBODUCSD 

BY   AMENDMENT   INTO   THE   STATEMENT  OP   CLAIM.]* 

[TitU.'] 
Rejoinder. 
The  defendants  join  issue  upon  the  plaintiffs'  reply. 

♦  In  Earp  v.  Henderson,  3  Ch.  D.,  254;  34  L.  T.,844,  Bacon,  V.C, 
appears  to  have  cited  this  note  as  if  it  ran  thus : — "  The  facts  [which 
under  the  old  system  of  pleading  would  have  been]  stated  in  reply,  should 
now,  in  jreneral,  be  introduced,  by  amendment  into  the  statement  of 
claim.''  Baggallay,  L.J.,  however,  in  Hall  v.  Eve,  4  Ch.  D.,  341  ;  46 
L.  J.  (Ch.),  146;  35  L.  T.,  735;  25  W.  R.,  177,  pointed  out  that  tho 
note  did  not  lay  down  any  universal  proposition  ;  it  only  intimated  that 
the  facts  stated  in  this  reply  should  in  general  be  introduced  by  amend- 
ment into  the  statement  of  claim. 
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Ko.10. 

CEASIEER  FABTY 

187    .    B.JSa. 

In  the  High  Court  of  Jiiitice» 

^  Diviflitfi. 

Vhitmmod  Ird  Angast,  1676. 

aad 
£.F,  and  GM.        ....    defendants. 

Statement  of  CUim, 

1.  Tho  plaintiffs  were,  on  the  Ist  Augnst,  1874,  .iho  owneta  of  th0 
steamship  **  British  Queen.'* 

2.  On  tho  Ist  August,  1874,  the  ship  hcing  then  in  Galcutta,  a. charter- 
party  was  there  entered  into  hetween  John  Smith,  the  maater,  on^baiial 
of  himself  and  the  owners  of   tho  said  ship,  of  the  one  part,  and  the 
defendants  of  the  other  part. 

3.  By  the  said  charter-party  it  was  agraed,  amongst  other  things,  that 
the  defendants  should  ho  entitled  to  the  whole  carrying  power  of  tho  said 
steamship  for  the  period  of  four  months  certain,  commencing  from  the 
said  Ist  August,  1874,  upon  a  voyage  or  voyages  between  Calcutta  and 
Mauritius  and  back ;  that  tho  defendants  should  pay  for  such  use  of  tho 
said  steamship  to  the  plaintifis'  agents  at  Calcutta,  monthly,  the  sum  of 
£1,000  ;  that  tho  charter  should  terminate  at  Calcutta ;  and  that  if  at  the 
expiration  of  the  said  period  of  four  months  the  said  steamship  should  be 
upon  a  voyage,  then  the  defendants  should  pay  pro  rata  for  the  hire  of 
tho  ship  up  to  her  nrrival  at  Calcutti,  and  tho  comi)lete  discharge  of  her 
cargo  there. 

4.  The  "British  Queen"  made  several  voyages  in  pursuance  of  the 
said  charter-party,  and  tho  first  threo  monthly  sums  of  £l/)00  each  were 
duly  paid. 

6.  The  period  of  four  months  expired  on  tho  1st  December,  1874,  and 
at  that  time  the  steamship  was  on  a  Toyage  from  Mauritius  to  Calcutta. 
She  arrived  ait  Calcutta  on  the  13th  December,  and  tho  discharge  of  her 
cargo  there  was  completed  on  tho  16th  December,  1874. 

6.  The  plaintiffs*  agents  at  Calcutta  colled  upon  the  defendants  to  pay 
to  them  the  fourth  monthly  sum  of  £1,000,  and  a  sum  of  £dOO  for  tho 
hire  of  tho  stoamship  from  tho  1st  t)  the  16th  December,  1874,  but  the 
defendants  have  not  paid  any  part  of  the  said  sums. 

The  plaintiffis  claim-;— 

The  sum  of  £1,500,  and  interest  upon  £1 ,000,  part  thereof,  from  the 
1st  December,  1874,  until  judgment. 

«  Queen's  Bench,  Ccmmon  Pleas,  or  islxcheqner. 
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The  plaiiiti£Qi  propose  that  this  action  should  be  tried  in  London.  AffMdix  G» 

tTttle.}  '^^' 

Statement  of  Defence. 

1.  By  the  charter-party  suod  upon  it  was  oxprtsaly  provided  that  if 
any  accident  should  happen  to,  or  any  zepaini  should  become  necessary  to 
the  engines  or  boilers  of  the  said  steamship,  the  tine  occupied  in  repairs 
should  bo  deducted  from  the  period  of  the  said  charter,  and  a  propor- 
tionate reduction  in  the  charter  money  should  bo  made. 

2.  On  the  repairs  became  necessary  to  the  engines  and 
boilers  of  the  steamship,  and  ten  days  were  occupied  in  effecting  such 
repairs. 

3.  On  the  an  accident  happened  to  the  engines  of  the 
steamship  at  Mauritius,  and  two  days  were  occupied  in  effecting  the 
repairs  necessary  in  consequence  thereof. 

4.  The  defendants  are  therefore  entitled  to  a  reduction  in  the  charter 
money  of  £400. 

Counier'ciaim. 

By  way  of  set-off  and  counter-claim  the  defendants  claim  as  follows* : — 

6.  By  the  charter-party  it  was  expressly  provided  that  the  charterers 

should  furnish  funds  for  the  steamship*s  necessary  disbursements,  except 

in  the  port  of  Calcutta,  without  any  commission  or  interest  on  any 

siun  so  advanced. 

6.  The  defendants  paid  for  tho  necessary  disbursements  of  the  ship  in 
the  port  of  Mauritius  between  tho  and  the  ,  1874, 
sums  amounting  in  all  to  £625.  14«.  6d. 

7.  The  charter-party  also  contained  an  express  warranty  that  the  steam- 
ship was  at  the  date  thereof  capable  of  steaming  nine  knots  an  hour  on  a 
i'onsumption  of  30  tons  of  coal  a  day,  and  it  was  further  provided  by  tho 
charter-party  that  tho  charterers  should  proWde  coal  for  the  use  of  the 
said  steamship. 

8.  The  steamship  was  at  the  date  of  the  charter-party  only  capable  of 
steaming  loss  than  eight  knots  an  hour,  and  that  only  on  a  consumption 
of  more  than  36  tons  of  coal  a  day. 

9.  In  consequence  of  the  matters  mentioned  in  the  last  paragraph,  tho 
steamship  finally  arrived  at  Calcutta  at  least  15  days  later,  and  remained 
under  charter  at  least  15  days  longer,  than  she  would  otherwise  have  done. 
She  was  also,  during  tho  whole  period  of  the  said  charter,  at  sea  for  a  much 
larger  number  of  days  than  she  would  otherwise  have  been,  and  consumed 


♦  By  Order  XIX.^  Rule  10,  *•  where  any  defendant  seeks  to  rely  .upon 
any  facts  as  supportmg  a  right  of  set-off  or  counter-claim,  he  shall,  in  his 
statement  of  defence,  state  specifically  that  ho  does  so  by  way  of  sot-off 
or  counter-claim." 
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Afwnifl^ir  0,   a  mach  larger  quantity  of  coal  on  each  of  Buoh  days  than  she  would 
^^'  ^'       otherwise  have  done,  whereby  the  defendants  were  obliged  to  provide  for 
the  use  of  the  steamship  much  larger  quantities  of  coal  than  they  would 
otherwise  have  been. 
The  defendants  claim— 

£  damages  in  respect  of  the  matters  stated  in  this  set-off 

and  counter-claim. 

[Title,] 

Jteply, 

1 .  The  plaintifis  join  ipsue  upon  the  second,  third,  and  fourth  paragraphs 
of  the  dcfundants'  statement  of  defence. 

2.  With  respect  to  the  alleged  sot-off  stated  in  paragraph  6,  the  plaintiffs 
do  not  admit  the  correctness  of  the  amount  therein  stated.  And  all  sums 
advanced  by  them  for.  disbursements  were  paid  or  allowed  to  them  by 
the  plaintiffs  by  deducting  the  amount  thereof  from  the  third  monthly 
sum  of  £1,000,  paid  (subject  to  such  deduction)  to  the  plaintiffs'  agents  at 
Calcutta  by  the  defendants  on  or  about  the  12th  November,  1874. 

3.  With  respect  to  the  alleged  breach  of  warranty  and  the  alleged 
damages  therefrom  stated  in  the  7th,  8th,  and  9th  paragraphs,  the  plaintiffs 
say  that  the  steamship  was  at  the  date  of  the  charter-party  capable 
of  steaming  nine  knots  an  hour  on  a  consumption  of  30  tons  of 
coal  a  day.  If  the  steamship  did  not,  during  the  said  charter,  steam  more 
than  eight  knots  an  hour,  and  that  on  a  consumption  of  more  than  35 
tons  a  day,  as  alleged  (which  the  plaintiffs  do  not  admit),  it  was  in  con- 
sequence of  the  bad  and  unfit  quality  of  the  coals  provided  by  the 
defendants  for  the  ship's  use.* 

[Title.'] 

Rejoinder.'^ 

The  defendants  join  issue  upon  the  plaintiffs'  reply  to  their  sot-off  and 
counter-claim. 


•  The  reply  here  combines  a  general  traverse  of  the  statement  of 
defence  with  a  reply  specially  to  the  sot-off  and  counter-claim.  By  Order 
XIX.,  Rule  20, "it  shall  not  be  sufBciont  to  deny  generally  the  fects 
alleged  in  a  defence  by  way  of  counter-claim.'*  The  effect  of  joining 
issue  generally  on  the  set-oflf  and  counter-claim,  would  be  to  let  in  Order 
XIX.,  Rule  17,  and  be  tantamount  to  an  admission  of  the  fi^ts  alleged  by 
the  defendant  in  his  set-off  and  counter-claim.  Rolfe  v.  Maclaren,  3  Ch. 
D.,  106;  24  W.  R.,  816. 

t  This  rejoinder  is  rendered  necessary  by  the  defendant's  set-off  and 
counter-claim.     No  leave  for  it  is  requhrcd.     Order  XXIV.,  Rule  2. 
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No.  11.  ApMBdzzC, 

§0.1L 


187    .    B.No. 


COLLISION. 

In  the  High  Couit  of  Justice, 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  "AMERICAN." 

Between  A.B.  and  CD, plaintiffs, 

and 
£.F.  and  G.E. defendants. 

Statemtnt  of  Claim. 

1.  Shortly  before  8  a.m.  on  the  9th  of  December,  1874,  the  brigan- 
tino  "  Katie,'*  of  194  tons  register,  of  which  the  plantiffs  were  owners, 
manned  by  a  crow  of  eight  hands  all  told,  whilst  on  a  voyage  from  Dublin 
to  St.  John's,  No^-foundlaud,  in  ballast,  was  in  latitude  about  46**  N., 
and  longitude  40"  42'  \V.,  by  account. 

2.  The  wind  at  such  time  was  about  W.  by  S.,  a  strong  breeze,  and  the 
weather  was  clear,  and  the  '*  Katie"  was  under  double-reefed  mainsail, 
reefed  mainstaysail,  middle  staysail,  lower  topsail,  reefed  fore  staysail, 
und  jib,  sailing  full  and  by  on  the  port  tack,  heading  about  N.W.  \  N., 
and  proceeding  at  the  rate  of  about  five  knots  and  a  half  per  hour. 

3.  At  such  time  a  steamship  under  steam  and  sail,  which  proved  to  be 
the  screw  steamship  "  American,"  was  seen  at  the  distance  of  three  or 
four  miles  from  the  "  Kutie,"  broad  on  her  port  bow,  and  steering  about 
£.  or  E.  by  S.  The  master  of  the  "  Katie  *'  not  having  been  able  to 
take  observations  for  several  days,  and  her  chronometer  having  run  down, 
and  the  said  master  wishing  to  exchange  longitudes  with  the  '*  American," 
caused  an  ensign  to  be  hoisted,  and  marked  his  longitude  by  account  on 
a  board,  which  he  exhibited  over  the  port  side.  The  **  Katie  "  was  kept  full 
and  by,  and  the  "American"  approached  rapidly,  and  attempted  to  pass 
ahead  of  the  "  Katie,"  and  caused  immediate  danger  of  collision,  and 
although  thereupon  the  helm  of  the  "Katie"  was  put  hard  a-port  and 
her  mainsheet  let  go,  the  "  American  *'  with  her  stem  struck  the  "  Katie ' ' 
on  her  port  side,  almost  amidships,  cutting  her  nearly  in  two,  and  the 
**  Katie  "  Ban1(  almost  immediately,  her  crew  being  saved  by  the  steamer. 

4.  The  "American"  improperly  neglected  to  keep  clear  of  the 
"  Katie.** 

5.  The  "American'*  improperly  attempted  to  pass  ahead  of  the 
"  Katie." 

6.  The  "American**  improperly  neglected  to  ease  her  enginfiB,  and 
improperly  neglected  to  stop  and  reyene  her  engines  in  due  Ume. 

53 
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AfMBdiz  C,       The  plaintiff  claims : — 

^^^  1.  That  it  may  be  declared  that  the  plaintiffs  are  entitled  to  the  da* 

mage  proceeded  for ; 

2.  That  the  bail  given  by  the  defendants  be  condemned  in  soch 
damage,  and  in  costs : 

3.  That  the  accounts  and  vouchers  relating  to  such  damage  be 
referred  to  the  Begistrar  assisted  by  merchants  to  report  the  amount 
thereof: 

4.  Snch  farther  and  other  relief  as  the  nature  of  the  case  may  require. 

Statement  of  Defence, 
The  defendants  say  as  follows : — 

1.  The  '*  American*'  is  a  screw  steamship,  of  1,368  tons  register  with 
engines  of  200-horfie  power  nominal,  belonging  to  the  port  of  Liverpool, 
and  at  the  time  of  the*  occurrences  hereinafter  mentioned  was  manned  by 
a  crew  of  40  hands  all  told,  laden  with  a  cargo  of  general  merchandiae, 
and  bound  from  Port-au-Prince  in  the  West  Indies  to  Liverpool. 

2.  About  8.5  a.m.  on  the  28th  of  November,  1874,  the  **  American"  wis 
in  latitude  46**  N.,  longitude  38"  16'  W.,  steering  E.  by  S.  true  magnetic, 
malring'  under  all  sail  and  steam  about  12  knots  an  hour,  the  wind  being 
about  S.W.  by  S.  true  magnetic,  blowing  a  strong  breeze  and  the  weather 
hazy,  when  a  vessel,  which  afterwards  proved  to  be  the  brigantine  "  E[atie," 
was  observed  on  the  **  American's  '*  starboard  bow  about  four  miles  distant, 
bearing  about  S.E.  by  E.  true  magnetic,  close-hauled  to  the  wind,  and 
steering  a  course  nearly  parallel  to  that  of  the  **  American.*' 

3.  The  '*  American  "  kept  her  course,  and  when  the  '*  Katie  "  was  about 
three  miles  distant  her  ensign  was  observed  by  those  on  board  the 
*'  American"  run  up  to  the  main,  and  she  was  seen  to  have  altered  her 
course,  and  to  be  bearing  down  towards  the  "  American."  The  "  Ame- 
rican's" ensign  was  afterwards  run  up,  and  her  master,  supposing  that 
the  *'  E[atie  "  wanted  to  correct  her  longitude,  or  to  speak  the  "  Ame« 
rican,"  continued  on  his  course  expecting  that  the  "  Katie,"  when  she 
had  got  sufficiently  close  to  speak  or  show  her  black  board  over  her  star- 
board side,  would  luff  to  the  wind,  and  pass  to  windward  of  the  "  Ame* 
rican." 

4.  The  master  of  the  <<  American"  watched  the  ''Katie"  as  she 
continued  to  approach  the  ''American,"  and  when  she  had  approached 
as  near  as  he  deemed  it  prudent  for  her  to  come,  he  waved  to  her  to  luff, 
and  shortly  afterwards,  on  his  observing  her  to  be  attempting  to  cross 
the  bows  of  the  "  American,"^  the  helm  of  the  latter  was  immediatdy 
put  to  starboard,  and  engines  stopped  and  reversed  full  speed ;  bat  not- 
t^ithstanding,  the  "  American"  with  her  stem  came  into  oollisioii  iriHi  the 
port  side  of  the  **  Katie,"  a  little  forward  of  the  main  rigging. 
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5.  The  "American's"  engines  were  then  stopped,  and  when  the  crew   Appendix  C, 
of  the  "  Katie  "  had  got  on  board  of  the  "  American,"  the  lattor*B  engines        *<>•  ^* 
were  reversed  to  get  her  clear  of  the  "  Katie,"  which  simk  under  the 

"  American's  "  bows. 

6.  The  "Katie"  improperly  approached  too  close  to  the  "American." 

7.  Those  on  board  the  "Katie"  improperly  neglected  to  luff,  and  to 
pass  to  windward  of  the  "  American." 

8.  Those  on  board  the  "Katie"  improperly  attempted  to  cross*  the 
bows  of  the  "  American." 

9.  Those  on  board  the  "  Katie  "  improperly  ported  her  helm  before  the 
said  collision. 

10.  Those  on  board  the  "Katiti"  improperly  SAglectod  to  starboard 
her  helm  before  the  said  collision. 

[HUfe.] 

The  plaintiffs  join  issue  upon  the  defendants'  statement  of  defence. 


No.  13. 

EQUIPMENT  OP  SHIP. 

187  B.No. 

In  the  High  Court  of  Justice, 
Admiralty  Diyision. 

Writ  issued  [  ] 

THE  "  TWO  ELLENS." 

Between  ^.i?.  and  CD.         .        •        •     plaintiffs, 

and 
E.F.        -        -        -        -        •     defendant. 

Statement  of  Claim. 

1.  The  said  vessel  was  and  is  a  British  Colonial  vessel,  belonging  to 
the  Port  of  Digby,  in  Nova  Scotia,  of  which  no  owner  or  part  owner  was 
at  the  time  of  the  commencement  of  this  action  or  is  domiciled  in 
England  or  Wales. 

2.  At  the  time  of  the  commencement  of  this  action  the  said  vessel  was 
under  arrest  of  this  Court. 

3.  About  the  month  of  February,  1868,  the  said  vessel  was  lying  in  the 
Port  of  London,  in  need  of  repairs,  and  of  being  equipped  and  supplied 
with  certain  other  necessaries. 

4.  By  the  order  of  Messrs.  K.  L.,  who  were  duly  authorised^  the 
plaintiffs  equipped  and  repaired  the  said  vessel  as  she  needed^  and 
provided  the  vessel  with  necessaries,  and  there  is  now  due  to  the  pliiintifffl' 
for  such  necessary  repairing  and  equipping,  and  other  necessaries,  the  sum 
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Appendix  C,    of   £305.    3«.,  together   with  interest  thereon  from  the  19th  day  of 
»o  ^'        Februarj',  1868. 

The  plaintiffs  claim : 

1.  Judgment  for  the  said  sum  of  £305.  Zt.,  with  such  interest  thereon 

as  aforesaid  until  judgment : 

2.  The  condemnation  of  the  ship  and  the  defendant  and  his  baQ  therein 

and  in  the  costs  of  this  suit : 
3»  Such  further  relief  as  the  nature  of  the  case  requires. 

[TitU.] 

Statement  of  Defence. 

1.  By  an  instrument  of  mortgage,  in  the  form  and  recorded  as 
prescribed  by  the  Merchant  Shipping  Act»  1854,  bearing  date  the  9th  of 
March,  1867,  and  executed  by  G.  M.,  blacksmith.,  D.  F.,  master  mariner, 
and  W.  H.,  farmer,  all  of  Weymouth,  in  the  county  of  Digby,  in  Nova 
Scotia,  the  registered  owners  of  64/64th  parts  or  shares  in  the  vessel,  the 
said  C.  M.,  D.  F.,  and  W.  H.  mortgaged  64/64th  parts  or  shares  in  the 
vessel,  of  which  tho  said  D.  F.  was  also  master,  to  G.  T.,  of  Nova  Scotia* 
in  consideration  of  tho  sum  of  5,000  dollars  advanced  by  him  to  the  said 
owners,  and  for  tho  purpose  of  securing  the  repayment  by  them  to  him  of 
the  said  sum  with  interest  thereon. 

2.  By  an  instrument  of  transfer,  dated  tho  16th  of  July,  1868,  in  the 
form  prescribed  by  the  said  Act,  and  executed  by  G.  T.,  in  consideration 
of  tho  sum  of  5,000  dollars  to  G.  T.  paid  by  tho  defendant,  G.  T. 
transferred  to  the  defendant  the  mortgage  security. 

3.  Tho  said  sum  of  5,000  dollars,  with  interest  thereon,  still  remains  due 
on  the  said  security. 

4.  The  vessel  was  not  under  tho  arrest  of  this  Court  at  the  time  of  the 
commencement  of  this  action. 

5.  The  vessel  did  not  need  to  be  equipped  or  repaired  as  in  the  fourth 
paragraph  of  the  plaintiffs'  claim  mentioned,  and  she  did  not  at  the  time 
of  the  supply  of  the  articles  referred  to  in  the  said  fourth  paragraph  as 
«*  necessaries  "  stand  in  need  of  such  articles.  On  the  contrary,  the  said 
vessel  could  have  gone  to  sea  and  proceeded  on  and  prosecuted  her  voyage 
without  such  equipments,  repairs,  and  articles  referred  to  as  aforesaid,  and 
Much  equipments,  repairs,  and  other  articles  were  done  and  effected  and 
suppUed  for  the  purpose  of  reclassing  tho  said  vessel,  and  not  for  any  other 
purpose ;  and  the  claim  of  the  plaintiffs  is  not  a  claim  for  necessaries 
within  the  meaning  of  the  Admiralty  Court  Act,  1861,  s.  5. 

6.  The  alleged  necessaries  were  not  supplied  on  tho  credit  of  the  said 
vessel,  but  upon  the  personal  credit  of  J.  B.,  who  was  tho  broker  for  the 
ressel,  and  upon  the  agreement  that   the  plaintiflfe  wero  not  to  have 

'  reoonne  to  the  vessel. 


COURT  OF  JUDICATURE  ACTS^   1873  AND   1875.  837 

7.  The  defendant  did  not,  nor  did  G.  T.,  in  any  way  order,  authorise.   Appendix  C, 
or  become  liable  for,  and  neither  of  them  is  in  any  way  liable  in  respect  of       *  ®»  **• 
the  said  alleged  supplies  or  any  part  thereof^  and  the  said  vessel  was  at 

the  time  of  the  commencement  of  this  action  and  she  still  is  of  a  less  value 
than  the  amount  which,  irrespective  of  the  sums  referred  to  in  the  next 
article  of  this  Answer,  is  due  to  the  defendant  on  the  said  mortgage 
security. 

8.  The  defendant,  in  order  to  save  the  vessel  from  being  sold  by  this 
Court  at  the  instance  of  certain  of  her  mariners  having  liens  on  the  said 
vessel  for  their  wages,  has  been  compelled  to  pay  the  said  wages,  and  he 
claims,  if  necessary,  to  be  entitled  to  stand  in  the  place  of  such  mariners, 
or  to  add  the  amounts  so  paid  by  him  for  wages  to  the  amount  secured 
by  the  said  mortgage,  and  to  have  priority  in  respect  thereof  over  the 
claim  of  the  plaintiffs. 

[Title,'] 
Reply. 

1.  The  plaintiffs  admit  that  64/64th  shares  in  the  said  ship  the  <<  Two 
EUcns"  were  on  or  about  the  9th  day  of  March,  1867,  mortgaged  by  the 
said  C.  M.,  D.  F.,  and  W.  H.,  all  of  Weymouth,  in  the  county  of  Digby, 
Nova  Scotia,  to  the  said  G.  T. 

2.  Save  as  afore-mentioned,  all  the  several  averments  in  the  said 
Answer  contained  are  respectively  untrue. 

3.  If  thei*e  was  or  is  any  such  instrument  of  transfer  as  is  mentioned  in 
the  second  article  of  the  said  Answer,  the  same  has  never  been  registered 
according  to  the  provisions  of  the  Merchant  Shipping  Act,  1854. 

4.  The  said  G.  T.  has  never  been  domiciled  in  or  resided  in  the  United 
Kingdom,  and  is  now  resident  in  Nova  Scotia,  and  the  registered  owners 
of  the  said  vessel  in  the  first  paragraph  of  the  said  Defence  mentioned 
were  always  and  are  domiciled  in  Nova  Scotia,  and  resident  out  of  the 
United  Kingdom.* 

[Title. 1 
JUJoinder, 


The  defendant  joins  issue  upon  the  third  and  fourth  paragraphs  of  the 
Beply.f 

♦  See  Hall  v.  £ve,  4  Ch.  D.,  46 ;  46  L.  J.  (Ch.),  145  ;  26  W.  K,,  177 ;  86 
L.  T.,  736. 
t  This  rejoinder  is  rendered  necessary  by  the  speoial  reply. 
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187    .    B.  No. 
In  the  ffigh  Comt  of  Jnifcioe, 

*         Diyiaon. 

Writ  iflsaed  3rd  Aogost,  1876. 
Between  A,B.  ..-----     pUintiff, 

and 
S,F,  •        '        -        -        -        -        -     defendant. 

SUUemitU  of  Claim, 

1.  The  plaintiff  ia  a  joazneTman  painter.  The  defendant  is  a  builder, 
having  his  building  yard,  and  carrying  on  basinees  at  and 
for  six  months  before  and  up  to  the  22nd  August,  187  ,  the  plaintiff  was 
in  the  defendant's  employment  as  a  journeyman  painter. 

2.  On  the  said  22nd  August,  187  ,  the  plaintiff  came  to  work  as  usual 
in  the  defendant's  yard,  at  about  six  o'clock  in  the  morning.  * 

3.  A  few  minutes  after  the  plaintiff  had  so  come  to  work  the  defen- 
dant's foreman  Jl.  F.,  who  was  then  in  the  yard,  called  the  plaintiff  to 
him,  and  accused  the  plaintiff  of  having  on  the  previous  day  stolen  a 
quantity  of  paint,  the  property  of  the  defendant,  from  the  yard.  The 
plaintiff  denied  the  charge,  but  X,  Y,  gave  the  plaintiff  into  the  custody 
of  a  constable,  whom  he  had  previously  sent  for,  upon  a  charge  of  stealing 
paint. 

4.  The  defendant  was  present  at  the  time  when  the  plaintiff  was  given 
into  custody,  and  authorised  and  assented  to  his  being  so  g^ven  into 
custody ;  and  in  any  case,  X.F.,  in  giving  him  into  custody,  was  acting 
within  the  scope  and  in  the  course  of  his  employment  as  the  defendant's 
foreman,  and  for  the  purposes  of  the  defendant's  business. 

5.  The  plaintiff  upon  being  so  given  into  custody,  was  taken  by  the 
said  constable  a  considerable  distance  through  various  streets,  on  foot, 
to  the  police  station,  and  he  was  there  detained  in  a  cell  till 
lAte  in  the  same  afternoon,  when  he  was  taken  to  the  police 
Court,  and  the  charge  against  him  was  heard  before  the  magistrate  then 
sitting  there,  and  was  dismissed. 

6.  In  consequence  of  being  so  given  into  custody,  the  plaintiff 
suffered  annoyance  and  disgrace,  and  loss  of  time  and  wages,  and 
loss  of  credit  and  reputation,  and  was  thereby  unable  to  obtain  any 
employment  or  earn  any  wages  for  three  months. 

The  plaintiff  claims  £  damages. 

The  plaintiff  proposes  that  this  action  should  be  tried  in  Middlesex^t 


♦  Queen's  Bench,  Common  Pleas  or  Exchequer. 

t  This  seen^  unnecessary.     See  Order  XXXVI.,  Rule  I. 
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8tatm$nt  of  lUftnee.  M,'iM, 

1.  The  dofondant  denies  that  he  was  present  at  the  time  when  the 
plaintiff  was  given  into  custody,  or  that  he  in  any  way  authorised  or 
assented  to  his  being  given  into  custody.  And  the  said  Z.F.,  in  giving 
the  plaintiff  into  custody,  did  not  act  within  the  scope  or  in  the  course 
of  his  employment  as  the  defendant's  foreman,  or  for  thejpurposes  of  the 
defendant's  business. 

2.  At  some  time  about  five  or  six  o'clock  on  the  being  the 
evening  before  the  plaintiff  was  given  into  custody,'  a  laige  quantity  of 
paint  had  been  feloniously  stolen  by  some  person  or  persona  from  a  shed 
upon  the  defendant's  yard  and  premises. 

3.  At  about  5.30  o'clock  on  the  evening  of  the  the 
plaintiff,  who  had  left  work  about  half  an  hour  previously,  was  seen 
coming  out  of  the  shed  when  no  one  else  was  in  it,  although  his  work 
lay  in  a  distant  part  of  the  yard  from  and  he  had  no  business  in  or  near 
the  shed.  He  was  then  seen  to  go  to  the  back  of  a  stack  of  timber  in 
another  part  of  the  yard.  Shortly  afterwards  the  paint  ^was  found  to 
have  been  stolen,  and  it  was  found  concealed  at  the  back  of  the  stack  of 
timber  behind  which  the  plaintiff  had  been  seen  to  go. 

4.  On  the  following  morning,  before  the  plaintiff  was  given  into  cus- 
tody, he  was  asked  by  X.  Y,  what  he  had  been  in  the  shed  and  behind 
the  stack  of  timber  for,  and  he  denied  having  been  in  either  place.  XF. 
had  reasonable  and  probable  cause  for  suspecting,  and  did  suspect  that 
the  plaintiff  was  the  person  who  had  stolen  the  paint,  and  thereupon  gave 
him  into  custody. 

Reply, 
The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence. 


No.  14. 

FOEECLOSURE. 

1876.  W.    No.  672. 

In  the  High  Court  of  Justice, 

Chancery  Division.* 

\Name  of  Judge. "] 

Writ  issued  [  "] 

Between  R.W.    -----     plaintiff, 

and 

0.  8.  and  J.  B.  •  -  -  -     defendants. 

Statement  of  Claim. 
1.  By  an  indenture  dated  the  25th  of  March,  1876,  made  between  the 


♦  See  s.  34  of  the  Principal  Act,  iupra. 
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defendant  0.  S.  of  the  one  part,  and  the  plaintiff  of  the  other  part,  tlie 
defendant  O.  S.,  in  consideration  of  the  sum  of  £10,000  paid  to  ^im  by 
the  pUubtiffy  oonveyed  to  the  plaintiff  and  his  heirs  a  farm  containing 
398  acres,  situate  in  the  parish  of  B.,  .in  the  coimty  of  D.,  with  all  the 
ooal  mines,  seams  of  coal,  and  other  mines  and  minerals  in  and  mider 
the  same,  subject  to  a  proyiso  for  a  redemption  of  the  same  premiaes  on 
payment  by  the  defendant  O.  8.,  his  heirs,  executors,  administratora,  or 
assigfns,  to  the  plaintiff,  his  executors,  administrators,  or  assigns,  of  tho 
sum  of  £10,000,  with  interest  for  the  same  in  the  meantime  at  the  rate 
of  £4  per  cent,  per  annum,  on  the  26th  day  of  September  then  next. 

2.  By  an  indenture  dated  the  1st  day  of  April,  1867,  made  between  the 
defendant  0.  S.  of  the  one  part,  and  the  defendant  J.  B.  of  the  other 
part,  the  defendant  0.  S.  conveyed  to  the  defendant  J.  B.  and  his  heirs 
the  hereditaments  comprised  in  the  hereinbefore  stated  security  of  tho 
plaintiff,  or  some  parts  thereof,  subject  to  the  plaintiff's  said  aeciuity, 
and  subject  to  a  proviso  for  redemption  of  the  same  premises  on  pay- 
ment by  the  defendant  O.  S.,  his  heirs,  executors,  administrators,  or 
assigns,  to  the  defendant  J.  B.,  his  executors,  administrators,  or  assigns, 
of  the  simi  of  £16,000,  with  interest  for  the  same  in  the  meantime  at 
the  rate  of  £6  per  cent,  per  annum. 

3.  The  whole  of  the  said  sum  of  £10,000,  with  an  arrear  of  interest 
thereon,  remains  due  to  the  plaintiff  on  his  said  security. 

The  plaintiff  claims  as  follows : — 

1.  That  an  account  may  bo  taken  of  what  is  due  to  the  plaintiff  for 
principal  money  and  interest  on  his  said  security,  and  that  the 
defendants  may  be  decreed  to  pay  to  tho  plaintiff  what  shall  be 
found  due  to  him  on  taking  such  account,  together  with  his  costs 
of  this  action,  by  a  day  to  be  appointed  by  tho  Court,  the  plaintiff 
being  ready  and  willing,  and  hereby  offering,  upon  being  paid  his 
principal  money,  interest,  and  costs,  at  such  appointed  timey  to 
convey  the  said  mortgaged  premises  as  the  Court  shall  direct. 

2.  That  in  default  of  such  payment  tho  defendants  may  be  fore-> 
closed  of  the  equity  of  redemption  in  tho  mortgaged  premises, 

3.  Such  further  or  other  relief  as  the  nature  of  tho  case  may  require. 


In  the  High  Court  of  Justice, 
Chancery  Division. 
[Xante  of  Judge.) 
Between  R.  W. 


and 
0.  S.  and  J.  B. 

(by  original  action) 


1876.    W.  672. 


plaintiff, 
defendants, 
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And  between  the  said  0.  S. plaintiff,  Appendix  C, 

and  ^0-  ^' 

The  said  R.  W.,  and  J.  B.,  and  J.  W.      -    defendants, 
(by  counter-claim).* 

The  Defines  and  Counter'-elaim  of  the  above-named  0.  S  t 

1.  This  defendant  does  not  admit  that  the  contents  of  the  indenture  of 
the  25th  day  of  March,  1867,  in  the  plaintiff's  statement  of  complaint  men- 
tioned, are  correctly  stated  therein. 

2.  The  indenture  of  the  1st  day  of  April,  1867,  in  the  statement  of  claim 
mentioned,  was  not  a  security  for  the  sum  of  £15,000,  and  interest  at  £6 
per  cent,  per  annum,  but  for  the  simi  of  £14,000  only,  with  interest  at  the 
rate  of  £4.  lOs.  per  cent,  per  annum.  | 

3.  This  defendant  submits  that  under  the  circumstances  in  his  counter- 
claim mentioned,  the  said  indentures  of  the  25th  day  of  March,  1867,  and 
the  1st  day  of  April,  1867,  did  not  create  any  effectual  security  upon 
the  mines  and  minerals  in  and  under  the  lands  in  the  same  indentures 
comprised,  and  that  the  same  mines  and  minerals  ought  to  be  treated  as 
excepted  out  of  the  said  securities. 

And  by  way  of  coimter-claim  this  defendant  states  as  follows}  : — 

1.  At  the  time  of  the  execution  of  the  indenture  next  hereinafter 
stated,  J.  C.  A.  was  seized  in  fee  simple  in  possession  of  the  lands 
described  in  the  said  indentures,  and  the  mines  and  minerals  in  and 
under  the  same. 

2.  By  indenture  dated  the  24th  of  March,  1860,  made  between  the 
said  J.  C.  A.  of  the  first  part,  E.  his  wife,  then  E.  S.,  spinster,  of 
the  second  part,  and  this  defendant  and  the  above-named  J.  W.  of 
the  third  part,  being  a  settlement  made  in  contemplation  of  the 
marriage,  shortly  after  solemnized,  between  the  said  J.  C.  A.  and 
his  said  wife,  the  said  J.  C.  A.  granted  to  this  defendant  and  the 
said  J.  W.,  and  their  heirs,  all  the  coal  mines,  beds  of  coal,  and 
other  the  mines  and  minerals  under  the  said  lands,  with  such 
powers  and  privileges  as  in  the  now-stating  indenture  mentioned, 
for  the  purpose  of  winning,  working,  and  getting  the  same  mines 
and  minerals,  to  hold  the  same  premises  to  this  defendant  and  the 
said  J.  W.  and  their  heirs  to  the  use  of  the  said  J.  C.  A.,  his  heirs 


•  By  Order  XXII.,  Rule  4, "  Where  a  defendant  by  his  defence  sets 
up  any  counter-claim  which  raises  questions  between  himself  and  the 
nfiuntiff,  along  with  any  other  person  or  persons,  he  shall  add  to  the 
title  of  his  drfence  a  further  title,  similar  to  the  title  in  a  statement  of 
complaint,  setting  forth  the  names  of  all  persons  who,  if  such  counter- 
claim were  to  be  enforced  by  cross  action,  would  be  defendants  to  such 

cross  action." 

t  See  Order  XIX.,  Rule  10,  evpra, 
X  See  lb. 
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sod  SMigns,  till  the  solemnizatioxi  of  the  Mid  nymige,  aad  after 
the  Bolemnization  thereof  to  the  use  of  this  defendant  and  tho  said 
J.  W.,  their  execnton  and  administrators,  for  the  term  of  600 
years,  from  the  day  of  the  date  of  the  now-stating  indenture,  upon 
the  trusts  therein  mentioned,  being  trusts  for  the  benefit  of  the 
said  J.  C.  A.  and  his  wife  and  the  children  of  their  manriage,  and 
from  and  after  tho  expiration  or  other  determination  of  the  said 
term  of  500  years,  and,  in  the  meantime,  subject  thereto,  to  the  oae 
of  the  said  J.  C.  A.,  his  heirs  and  assigns  for  ever. 

3.  By  indenture  dated  the  12th  of  May,  1860,  made  between  the  aaid 
J.  G.  A.  of  the  one  part,  and  W.  N.  of  tho  other  part,  the  aaid 
J.  C.  A.  granted  to  the  said  W.  N.  and  his  heirs  tho  said  lands, 
except  the  coal  mines,  beds  of  ooal,  and  other  mines  and  minerals 
thereunder,  to  hold  the  same  premises  unto  and  to  the  use  of  the 
said  W.  N.,  his  heirs  and  assigns  for  ever,  by  way  of  mortgage,  lor 
securing  the  payment  to  the  said  W.  N.,  his  executors,  administnton, 

or  assigns,  of  tho  sum  of  £26,000  with  interest  as  therein  T»ftF>tyyaftd, 

4.  On  tho  14th  of  January,  1864,thesaid  J.  C.  A.  was  abjudicated  a 
bankrupt,  and  shortly  afterwards  J.  L.  was  appointed  creditors* 
assignee  of  his  estate. 

6.  Some  time  after  the  said  bankruptcy,  the  saidW.  N.,  under  a  power 
of  sale  in  his  said  mortgage  deed,  contracted  with  this  defendant 
for  the  absolute  sale  to  this  defendant  of  the  property  comprised 
in  his  said  security  for  an  estate  in  fee  simple  in  possession,  free 
from  incumbrances,  for  the  siun  of  £26,000,  and  the  said  J.  L.,  as 
such  assignee  as  aforesaid,  agreed  to  join  in  the  conveyance  to  this 
defendant  for  the  purpose  of  signi^-ing  his  assent  to  such  sale. 

6.  By  indenture  dated  the  1st  of  September,  1866,  made  between  the 
said  W.  N.  of  the  first  part,  tho  said  J.  L.  of  the  second  part,  the 
said  J.  C.  A.  of  the  third  part,  and  this  defendant  of  the  fourth  part, 
reciting  the  said  agreement  for  sale,  and  reciting  that  the  said  J.  L., 
being  satisfied  that  the  said  sum  of  £26,000  was  a  proper  price, 
had,  with  the  sanction  of  tho  Court  of  Bankruptcy,  agreed  to  con- 
firm the  said  said,  it  was  witnessed  that  in  consideration  of  the 
sum  of  £26,000,  with  the  privity  and  approbation  of  the  said  J.  L., 
paid  by  this  defendant  to  tho  said  W.  N.,  he  the  said  W.  N. 
granted,  and  the  said  J.  C.  A.  ratified  and  confirmed  to  this 
defendant  and  his  heirs,  all  the  hereditaments  comprised  in  the  said 
security  of  the  12th  day  of  May,  1860,  with  their  rights,  memhen, 
and  appurtenances,  and  all  the  estate,  right,  title,  and  interest  of 
them,  the  said  W.  N.  and  J.  C.  A.  therein,  to  hold  the  same  pre- 
mises unto  and  to  the  use  of  this  defendant,  his  heirs  and  utagDB 
for  ever. 

7.  The  sale  to  this  defendant  was  not  intended  to  include  anything  not 
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^^Cluded  in  the  security  of  the  12th  of  May,  1800,  and  tho  sai-l  J.  L.    Appendix  C, 

^y  concurred  therein  to  signify  hia  approval  of  the  said  siile,  and        *o.  14. 
J|id  not  poip^rt  to  convey  any  estate  vested  in  him ;  and  the  lastly  ~ 
"^^^veinbefoTe  stated  indenture  did  not  vest  in  this  defendant  any 
A  ^^te  in  the  said  mines  and  minerals. 
'    ^  XliB  plftintifF  and  the  defendant  J.  £.  respectively  had  before  they 
^▼anccd  to  this  defendant  the  moneys   lent  by  them  on  their 
^ecniities  in  the  plaintiff's  claim  mentioned,  full  notice  that  the 
Hiinef  and  minerals  tmdcr  the  said  lands  did  not  belong  to  this 
defendant.    This  fEuit  appeared  on  the  abstracts  of  title  delivered 
to  them  before  the  preparation  of  their  said  securities.  A  valuation 
of  the  property  made  by  a  surveyor  was  furnished  to  them  respec- 
tively on  behalf  of  this  defendant  before  they  agreed  to  advance 
their  money  on  their  securities ;  but  although  the  said  lands  are 
in  a  mineral  district,  the  mines  and  minerals  'were  omitted  from 
snch  valuation,  and  they  respectively  knew  at  the  time  of  taking 
their  said  securities  that  the  same  did  not  include  any  interest  in 
the  mines  and  minerals. 
%.  At  the  time  when  the  securities  of  the  plaintiff  and  the  defendant 
J.  B.  were  respectively  executed,  the  plaintiff  and  the  defendant 
J.  B.  respectively  had  notice  of  the  said  indenture  of  settlement  of 
the  24th  day  of  March,  1860. 
^0.  At  the  time  when  the  plaintiff's  security  was  executed,  the  mines 
and  minerals  under  the  said  lands,  with  such  powers  and  privileges  as 
aforesaid,  were  vested  in  this  defendant  and  the  said  J.  W.  for  the 
renduo  of  the  said  term  of  600  years,  and  subject  to  the  said  term, 
tlie  inheritance  in  the  same  mines,  minerals,  powers  and  privileges 
was  vested  in  the  said  J.  L.  as  such  assignee  as  aforesaid. 
ll.  The  said  security  to  the  plaintiff  was  by  mistake  framed  so  as  to  pur- 
port to  include  the  mines  and  minerals  imder  the  said  lands,  and 
by  virtue  thereof  the  legal  estate  in  moiety  of  the  said  mines  and 
minerals  became  and  now  is  vested  in  the  plaintiff  for  the  residue 
of  the  said  term  of  500  years. 
Qbe  defendant  O.  8.  claims  as  follows : 
1.  That  it  may  bo  declared  that  neither  the  plaintiff  nor  the  defendant 
J.  B.  has  any  charge  or  lien  upon  that  one  undiidded  moiety,  which 
In  manner  aforesaid  became  vested  in  the  plaintiff  for  the  residue  of 
fha  said  term  of  500  years,  of  and  in  the  nunes  and  minerals  in 
nd  under  the  lands  mentioned  in  the  plaintiff's  said  security. 
%,  That  it  may  be  declared  that  the  said  mines  and  minerals,  rights, 
and  privileges  which  by  the  said  indenture  of  settlement  were 
Tarted  in  the   defendant  0.   S.    and  the  said  J.  \V.  for  the  said 
tiKm  of  500  yean,  upon  trust  as  therein  mentioned,  ought  to  bo  so 
conveyed  and  assured  as  that  the  same  may  become  vested  in  the 
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Cy  defendant  0.  8.  and  the  said  J.  W.  for  all  the  reddae  of  the  said 

^_  '  tenn  upon  the  tnuts  of  the  aaid  settlement. 

3.  That  the  said  R.  W.  and  J.  W.  may  be  decreed  to  execute  all 
each  assurances  as  may  be  necessary  for  giving  effect  to  the  dedaxa- 
tion  secondly  hereinbefore  prayed. 

4.  To  haye  such  further  or  other  relief  as  the  nature  of  the  case  may 
require. 


In  the  High  Court  of  Justice, 
Chancery  Division. 

[Name  of  Judge."] 
Between  R.  W. 


1S76.    W.  672. 


and 


plaintiff, 

defendants, 

plaintiff, 


defendants* 


0. 8.  and  J.  B.  •        •        •        .        . 

(by  original  action) 
And  between  the  said  0.  8.      - 

and 

The  said  R.  W.,  and  J.  B.,  and  J.  W.   - 

(by  counter-claim.) 

The  Reply  of  the  Plaintiff  R.  W. 
1.  The  plaintiff  joins  issue  with  the  defendants  upon  their  several  de- 
fences, and  in  reply  to  the  statements  alleged  by  the  defendant  O.  S.,  by 
way  of  counter-claim,  the  plaintiff  says  as  follows : 

1 .  The  plaintiff  does  not  admit  the  execution  of  any  such  indenture 
as  is  stated  in  the  said  counter-claim  to  bear  date  the  24th  of 
March,  18(^0. 

2.  The  plaintiff  does  not  admit  that  the  indenture  of  the  12th  oi 
May,  1860,  is  stated  correctly  in  the  statement  of  claim. 

3.  When  the  defendant  0.  S.,  in  the  year  1866,  applied  to  the  plain- 
tiff to  advance  him  the  sum  of  £10,000,  ho  offered  to  the  plaintiff  a» 
a  security  the  lands  which  were  afterwards  comprised  in  the  inden-> 
ture  of  the  25th  of  March,  1867,  including  the  mines  and  minerala 
which  he  now  alleges  were  not  to  form  part  of  the  security,  and  the 
plaintiff  agreed  to  lend  the  said  sum  upon  the  security  of  the  said 
lands,  including  such  mines  and  minerals.  During  the  negotiation 
for  the  said  loan  a  valuation  of  the  property  to  be  included  in  the 
mortgage  was  delivered  to  the  plaintiff  on  behalf  of  the  said 
defendant.  Such  valuation  included  the  mines  and  minerals ;  and 
the  plaintiff  consented  to  make  the  loan  on  the  fiuth  of  such  valu- 
ation. The  plaintiff  did  not  know  when  he  took  his  security  that 
it  did  not  include  any  interest  in  the  said  mines  and  minerals ;  on 
the  contrary,  he  believed  that  the  entirety  of  such  znines  and 
minerals  was  to  be  included  therein. 
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4.  The  plaintiff  doee  not  admit  the  contents  of  the  indenture  of  the    AopendiK  C, 
Ist  of  September,  1866,  to  be  as  alleged,  or  that  it  was  so  framed        *<>■  H. 

as  not  to  include  the  said  mines  and  minerals,  or  that  it  was  not  ~~  ' 

intended  to  include  anything  not  included  in  the  security  of  the 
12th  of  May,  1860,  or  that  J.  L.,  in  the  counter-claim  named,  only 
concurred  therein  to  signify  his  approval  of  the  said  sale,  and  did 
not  purport  to  convey  any  estate  vested  in  him. 

5.  Save  so  far  as  the  plaintiff's  solicitor  may  have  had  notice  by 
means  of  the  abstract  of  title  that  the  mines  and  minerals  under 
the  said  lands  did  not  belong  to  the  defendant  0.  S.,  the  plaintiff 
had  not  any  notice  thereof^  and  he  does  not  admit  that  it  appeared 
from  the  abstract  of  title  that  such  was  the  case.  The  mines  were 
not  omitted  from  any  valuation  delivered  to  the  plaintiff  as  men- 
tioned in  the  counter-claim. 

C.  The  plaintiff  admits  that  when  he  took  his  security  he  was  aware 
that  there  was  indorsed  on  the  deed  by  which  the  said  lands  were 
conveyed  by  J.  C.  A.,  in  the  counter-claim  named,  a  notice  of  a 
settlement  of  24th  March,  1860,  but  he  had  no  further  or  other 
notice  thereof,  and  though  his  solicitor  inquired  after  such  settle- 
ment, none  was  ever  produced. 

7.  The  plaintiff  submits  that  if  it  shall  appear  that  no  further  interest 
in  the  said  mines  and  minerals  was  conveyed  to  him  by  his  said 
security  than  one  undivided  moiety  qf  a  term  of  600  years  therein, 
as  alleged  by  the  said  counter-claim,  such  interest  is  effectually 
included  in  tiie  plaintiff's  said  security,  and  that  he  is  entitled  to 
foreclose  the  same. 


No.  16. 

FRAUD.* 
%  187    .  B.Ko. 

In  the  High  Court  of  Justice, 

t  Division. 

Writ  issued  3rd  August,  1876. 

Between  ^.B.    -••-•••     plaintiff, 

and 
E.F.    '        -        •        -        -        -        -      defendant. 

Statement  of  Claim, 
1.  In  or  about  March,  1876,  the  defendant  caused  to  be  in- 

serted in  the  Dailt/  Telegraph  Newspaper  an  advertisement,  in  which 
he  offered  for  sale  the  lease,  fixtures,  fittings,  goodwill,  and  stock-in- 
trade  of  a  baker's  shop  and  business,  and  described  the  same  as  an  in- 

*  **  False  representations  '*  would  be  a  more  appropriate  heading, 
t  Queen'd  B  jn<^  Common  Fleas,  or  Exchequer. 
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ApMBdis  C,  Greasing  bnafnen,  and  doing  twelve  saeks  a  week.    The  advertiMment 
"•^ directed  application  for  particulars  to  be  made  to  X.  7. 

2.  The  plaintiff  baring  seen  the  adyertisement  applied  to  X.F.,  who 
placed  him  in  commimication  with  the  defendant,  and  negotiatiohs  enaned 
between  the  plaintiff  and  the  defendant  for  the  sale  to  the  plaintiff  of  the 
defendant's  bakery  at  with  the  lease,  fixtures,  fittings, 
stock-in-trade,  and  goodwill. 

3.  In  the  course  of  these  negotiations  the  delisndant  repeatedly  stated 
to  the  plaintiff  that  the  business  was  a  steadily  increasing  bnsfaiess,  and 
that  it  was  a  bosinesB  of  more  than  twelre  sacks  a  week. 

4.  On  the  5th  of  April,  1875,  the  plaintiff,  beUering  the  said  statements 
of  the  defendant  to  be  true,  agreed  to  purchase  the  said  premises  from  the 
defisndant  for  £500,  and  paid  to  him  a  deposit  of  £200  in  respect  of  the 
purchase. 

5.  On  the  15th  April  the  purchase  was  completed,  an  assignment  of  the 
lease  executed,  and  the  balance  of  the  purchase-money  paid.  On  the 
same  day  the  plaintiff  entered  into  possession. 

6.  The  plaintiff  soon  afterwards  discoyered  that  at  the  time  of 
the  negotiations  for  the  said  purchase  by  him  and  of  the  said 
agreement,  and  of  the  completion  thereof,  the  said  business  was  and  had 
long  been  a  declining  business ;  and  at  each  of  those  times,  and  for  a  long 
time  before,  it  had  never  been  a  business  of  more  than  eight  sackB 
a  week.  And  the  said  premises  were  not  of  the  value  of  £500,  or  of 
any  saleable  value  whatever. 

7.  The  defendant  made  the  fsilse  representations  hereinbefore  men- 
tioned, well  knowing  them  to  be  false,  and  fraudulently,  with  the  inten- 
tion of  inducing  the  plaintiff  to  make  the  said  purchase  on  the  fauth  of 
them. 

The  plaintiff  claims  £  damages. 

Statetnent  of  Befmu, 

1 .  The  defendant  says  tha*  at  the  time  when  he  made  the  representations 
mentioned  in  the  third  paragraph  of  the  statement  of  claim  and  through- 
out the  whole  of  the  transactions  between  the  plaintiff  and  defendant, 
and  down  to  the  completion  of  the  purchase  and  the  relinquishment  by 
the  defendant  of  the  said  shop  and  business  to  the  plaintiff,  the  said  busi- 
ness was  an  increasing  business,  and  was  a  bunness  of  over  twelve  sacks  a 
week.  And  the  defendant  denies  tha  aUegationa  of  the  6th  paregmph  of 
the  statement  of  claim. 

2.  The  defendant  repeatedly  during  the  negotiations  told  the  pbintiff 
that  he  must  not  aet  upon  any  statement  or  lepreeentaiion  id  his,  but 
must  ascertain  for  himself  the  Extent  and  value  of  the  said  bufibees. 
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And  the  defendant  handed  to  the  plaintiff  for  this  purpose  the  whole  of  Apptndix  C, 
his  books,  showing  fiilly  and  truthftilly  all  the  details  of  the  said  busineflB  ^^*^' 
and  from  which  the  nature,  extent,  and  value  thereof  could  be  fully  seen, 
and  those  books  were  examined  for  that  purpose  by  the  plaintiff,  and  by 
an  accountant  on  his  behalf.  And  the  plaintiff  made  the  purchase  in 
reliance  upon  his  own  judgment,  and  the  result  of  his  own  inquiries  and 
investigations,  and  not  upon  any  statement  or  representation  whatever  of 
the  defendant. 

Reply. 
The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence. 


No.  16. 
GUARANTEE. 
In  the  High  Court  of  Justice,  187      •    B.  No. 

*        Division. 

Writ  issued  3rd  August,  1876. 

Between  A,B.  and  CD.  ...        -        -     plaintiffs, 

and 
E.F.  and  O.H.      •        -        -        -        -     defendants. 

Statement  of  Claim. 

1.  The  plaintiffs  are  brewers,  canning  on  their  business  at 
under  the  firm  of  X.  F.  ^  Co. 

2.  In  the  month  of  March,  1872,  M.If.  was  desirous  of  entering  into 
the  employment  of  the  plaintiffs  as  a  traveller  and  collector,  and  it  was 
agreed  between  the  plaintiffs  and  the  defendants  and  M.N,  that  the 
plaintiffs  should  employ  M.N.  upon  the  defendants  entering  into  the 
guarantee  hereinafter  mentioned. 

3.  An  agreement  in  writing  was  accordingly  made  and  entered  into,  on 
or  about  the  30th  March,  1872,  between  the  plaintiffs  and  the  defendants, 
whereby  in  consideration  that  the  plaintiffs  would  employ  M.y,  as  their 
collector  the  defendants  agreed  that  they  would  be  answerable  for  the  due 
accounting  by  M.N.  to  the  plaintiffs  for  and  the  due  payment  over  by 
him  to  the  plaintiffs  of  all  moneys  which  he  shotild  receive  on  their 
behalf  as  their  collector. 

4.  The  plaintiffs  employed  M.If.  as  their  collector  accordingly,  and  he 
entered  upon  the  duties  of  such  employment,  and  continued  therein 
down  to  the  3l8t  of  December,  1873. 

6.  At  various  times  between  the  29th  of  September  and  the  25th  of 
December,  1873,  if. i^T.  received  on  behalf  of  the  plaintiffs  and  as  their 
collector  sums  of  money  from  debtors  of  the  plaintiffs  amounting  in  the 
whole  to  the  sum  of  £950 ;  and  of  this  amount  3£.I{,  neglected  to 
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Appendix  C,  accotmt  for  or  pay  over  to  tho  plaintiffs  Bums  amounting  in  the  whole  to 
^  __   _  £227,  and  appropriated  the  last-mentioned  sums  to  his  own  nse. 

6.  The  defendants  have  not  paid  the  last-mentioned  sums,  or  any  part 

thereof  to  the  plaintiffs. 

The  plaintiffs  claim : — 


No.  17. 
INTEREST  SUIT  (PROBATE). 


In  the  High  Court  of  Justice, 
Probate  Division. 
Between  A.J3, 

C.J). 


187 


B.  No. 


and 


-  plaintiff, 

-  defendant. 


Statement  of  Claim. 

1.  M.N.,  late  of  No.  High  Street,  Putney,  in  the  County  of  Soney, 
grocer,  deceased,  died  on  or  about  the  day  of  at  No.  1, 
High  Street,  Putney,  aforesaid,  a  widower,  without  child,  parent,  brother 
or  sister,  uncle  or  aunt,  nephew  or  niece. 

2.  The  plaintiff  is  the  cousin-german,  and  one  of  the  next  of  kin  of  the 
deceased. 

The  plaintiff  claims : — 
That  the  Court  decree  to  him  a  grant  of  letters  of  administration  of 
the  personal  estate  and  effects  of  the  said  deceased  as  his  lawful 
cousin-german,  and  one  of  his  next  of  kin. 

[Titie.] 

Defence, 

1.  The  defendant  admits  that  M.N.  died  a  widower,  without  child, 
parent,  brother  or  sister,  uncle  or  aunt,  or  niece,  but  he  denies  that  he 
died  without  nephew. 

2.  The  deceased  had  a  brother  named  (7.B.,  who  died  in  his  lifetime. 

3.  O.B.  was  married  to  E.II.  in  the  parish  church  of  in  the 
county  of  on  the  day  of  and  had  issue  of 
such  marriage,  the  defendant,  who  was  bom  in  the  month  of 

and  is  the  nephew  and  next  of  kin  of  the  deceased. 
The  defendant  therefore  claims : — 
That  the  Court  pronounce  that  he  is  the  nephew  and  next  of  kin  of 
the  deceased,  and  as  such  entitled  to  a  grant  of  letters  of  adminis- 
tration of  the  personal  estate  and  effects  of  the  deceased. 

{Title.'] 
Jlepli/, 

1.  The  plaintiff  denies  that  G.Jf.  was  married  to  KH, 

2.  Ho  also  denies  that  the  defendant  is  the  issue  of  snch  marriage. 
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No.  18.  Appendix  C, 

LANDLORD  AND  TENANT.  '■ 

187    .    B.  No. 
In  the  High  Ck>art  of  Justice, 
*  Division. 

Writ  issued  3rd  AnguBt,  1876. 
Between  A.B,  ......    plaintiff, 

and 

CD.  -----.    defendant. 

Statement  of  Claim. 

1.  On  the  day  of  the  plaintiff,  by  deed,  let  to  the 
defendant  a  house  and  premises.  No.  62,  Street,  in  the  city  of 
London,  for  a  term  of  21  years,  from  the  day  of  ,  at  the 
yearly  rent  of  120/.^  payable  quarterly. 

2.  By  the  said  deed,  the  defendant  covenanted  to  keep  the  said  house 
and  promises  in  good  and  tenantable  repair. 

3.  The  said  deed  also  contained  a  clause  of  re-entry,  entitling  the 
plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case  the  rent 
thereby  reserved,  whether  demanded  or  not,  should  be  in  arrear  for  21 
days,  or  in  case  the  defendant  should  make  default  in  the  performance  of 
any  covenant  upon  his  part  to  be  performed. 

4.  On  the  24th  June,  187  ,  a  quarter's  rent  became  due,  and  on  the 
29th  of  September,  187  ,  another  quarter's  rent  became  due ;  on  the 
21st  October,  187  ,  both  had  been  in  arrear  for  21  days,  and  both  are 
still  due. 

6.  On  the  same  21st  of  October,  187  ,  the  house  and  premises  were 
not,  and  are  not  now  in  good  or  tenantable  repair,  and  it  would  require 
the  expenditure  of  a  largo  sum  of  money  to  reinstate  the  same  in  good 
and  tenantable  repair,  and  the  plaintiff's  reversion  is  much  depreciated  in 
value. 

The  plaintiff  claims : — 

1.  Possession  of  the  said  house  and  premises. 

2.  £  for  arrears  of  rent. 

3.  £  damages  for  the  defendant's  breach  of  his  covenant 
to  repair. 

4.  £  for  the  occupation  of  the  house  and  premises,  firom 
the  29th  of  September,  187   ,  to  the  day  of  recovering  possession. 

The  plaintifi  proposes  that  this  action  should  be  tried  in  London.t 


*  Queen's  Bench,  Common  Pleas,  or  Exchequer, 
t  /.«-,  at  the  Guildhall,  City. 
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No.  19. 
NECESSARIES  FOR  SHIP. 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Writ  issued  [  ]. 

THE  "ENTERPRISE." 
Between  A.B.  and  C.I).  .... 

and 
£.F.  and  O.ff.  ...        - 


187 


B.  No, 


plaintifis, 
defendants. 


Statement  of  Claim. 

1.  The  plaintiffs  were  at  the  time  hereinafter  stated,  and  are  engineers 
and  ironfounders,  carrying  on  business  at  Liverpool,  in  the  county  of 
Lancaster. 

2.  In  the  month  of  January,  1872,  whilst  the  aboye-named  steamship 
"  Enterprise,'*  belonging  to  the  port  of  London,  was  in  the  port  of  liver- 
pool,  the  plaintiffs,  having  received  orders  from  the  muster  in  that 
behalf,  executed  certain  necessary  work  to  her,  and  supplied  her  with 
certain  necessary  stores  and  materials,  and  caused  her  to  be  supplied 
upon  their  credit  with  certain  necessary  work,  labour,  materials,  and 
necessaries,  and  thereby  supplied  the  said  ship  with  necessaries  within 
the  meaning  of  the  fifth  section  of  the  Admiralty  Court  Act,  1861. 

3.  There  is  due  to  the  plaintiffs  in  respect  of  such  supply  of  necessaries 
to  the  said  ship  the  sum  of  £o77.  2s.  6d.,  and  the  plaintiffs  cannot  obtain 
payment  thereof  without  the  assistance  of  the  Court. 

The  plaintiffs  claim: — 

1.  Judgment  pronouncing  for  the  claim  of  the  plaintiffs  : 

2.  The  condemnation  of  the  defendants,  and  thcii-  bail  therein,  with 
costs: 

3.  A  reference,  if  necessary,  of  the  claim  of  the  plaintiffs  to  the  regis- 
trar, assisted  by  assessors,  to  report  the  amount  thereof: 

4.  Such  furtlicr  relief  as  the  nature  of  the  case  requires. 

[TUic] 

Defence. 

1,  The  defendants  deny  the  allegations  contained  in  the  third  para, 
graph  of  tlie  stitement  of  claim. 

2.  The  defendants  admit  that  the  plaintiffs  executed  certain  work  to 
the  said  ship,  and  supplied  her  with  certain  materials,  but  they  say  that 
a  portion  of  the  work  so  executed  was  executed  badly  and  insufficiently, 
and  of  the  materials  so  supplied,  some  were  bad  and  insufficient,  and  a 
portion  of  the  work  in  the  claim  mentioned  was  done  in  and  about  alter- 
ing and  cndeavouiing  to  make  good  such  bad  and  insufficient  work  and 
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^i^als.     Tho  iU.frnd:mt  li:is  paid  in  rrsi.oct  of  tho  w-.rk  and   muteriald    Append^  C, 

^*^o  claim  mentioned  tho  sum  of  £350.  17s.  9d.,  and  tlio  said   sum  is 

cient  to  satisfy  the  claims  of  tho  plaintiffs. 

•  The  defendants  deny  the  allegations  contained  in  tho  second  para- 
ot  tho  claim  so  far  as  they  relate  to  any  claim  beyond  the  said  sum 
MZ66.  178.  9d.,  and  say  that  if  the  plaintiffs  did  execute  any  work  or 
■i^ply  any  materials  other  than  the  work  and  materials  mentioned  in 
aocofid  paragraph  of  this  defence  such  work  was  not  necessary  work , 
such  materialB  were  not  necessary  materials,  within  the  meaning 
the  fifth  section  of  the  Admiralty  Court  Act,  1861,  and  were  not  sup- 
in  such  circumstances  as  to  render  tho  defendants  liable  to  pay 
the  same. 

[Titl€,] 

Reply, 
X*  The  defendants  join  issue  upon  the  statement  of  defence. 


No.  20. 

NEGLIGENCE. 

the  High  Court  of  Justice,  1 87         B.  No. 

♦  Division. 

Writ  issued  3rd  August,  1876. 

Between  A,B,  -  ^         -  -  -    plaintiff, 

f  E,F,  .  -  -  -     defendant. 

Statement  of  Claim. 
1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at 
defendant  is  a  soap  and  candle  manufacturer,  of 
^.  .      2.  On  the  23rd  May,  1875,  the  plaintiff  was  walking  eastward  along 
'.  *fc^  south  side  of  Fleet  Street,  in  the  city  of  London,  about  three  o'clock  in 
^  *il«  afternoon.    He  was  obliged  to  cross  Street,  which  is  a  street 

into  Fleet  Street  at  right  angles  on  the  south  side.    While  he 
crossing  this  street,  and  just  before  he  could  reach  the  foot  pavement 
'^tl  the  farther  side  thereof,  a  two-horse  van  of  the  defendant's,  under  the 
^4iar^  and  control  of  the  defendant's  servants,  was  negligently,  suddenly, 
^l<id  ^without  any  warning,  turned  at  a  rapid  and  dangerous  pace  out  of 
llgj^laet  Street  into  Street.    The  pole  of  the  van  struck 

^.)|(m  plaintiff  and  knocked  him  down,  and  he  was  much  trampled  by  the 

8.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left  arm  wac 

and  he  was  braised  and  injured  on  the  side  and  back,  as  well  as 

y,  and  in  consequence  thereof  the  plaintiff  was  for  four  months  ill 

in  snffbring,  and  unable  to  attend  to  his  business,  and  incurred  heavy 


*  Queen's  Bench,  Common  Pleas,  or  Exchequer. 
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AmMndis  C,   medical  and  other  ezpezises,  and  sustained  great  loss  of  bnnnett  and 
*^'  ^'       profltB. 

The  plaintiff  claims  £  damages. 

[Title.] 

Statement  ofJ)efenee, 

1.  The  defendant  denies  that  the  van  was  the  defendant's  Tan,  or  thai 
it  was  under  the  charge  and  control  of  the  defendant's  servant.  The  van 
belonged  to  Mr.  John  Smith,  of  ,  a  carman  and  contractor 
employed  by  the  defendant  to  carry  and  deliver  goods  for  him ;  and  tiie 
persons  under  whose  charge  and  control  the  said  van  was  were  the  Bervanla 

*  of  the  said  Mr.  John  Smith. 

2.  The  defendant  does  not  admit  that  the  van  was  turned  out  of  fleet 
Street,  either  negligently,  suddenly,  or  without  warning,  or  at  a  rapid  or 
dangerous  pace. 

3.  The  defendant  says,  that  the  plaintiff  might  and  oouldt  by  the 
exercise  of  reasonable  care  and  diligence,  have  seen  the  van  approaching 
him,  and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third  paragxi^ 
of  the  statement  of  claim. 

[Title.] 

Reply. 
The  plaintiff  joins  issue  upon  the  defendant's  statement  of  defence. 


No.  21. 
POSSESSION  OF  SHIP. 
In  the  High  Court  of  Justice,  187  •    B.  No. 

Admiralty  Division. 

"Writ  issued  [  ]. 

THE  "  LADY  OF  THE  LAKE." 

Between  A.B.  -  -  -  -    plaintiff, 

and 
E.F.  ....     defendant. 

Statement  of  Claim. 

1.  On  or  about  the  15th  of  July,  1868,  an  agreement  was  entered  into 
between  the  plaintiff  and  J.  D.,  who  was  then  the  sole  owner  of  the 
above-named  barque  "  Lady  of  the  Lake,"  whereby  J.  D.  agreed  to  seU, 
and  the  plaintiff  agreed  to  purchase,  32-64th  parts  or  shares  of  the 
vessel  for  the  sum  of  £500  ;  payment  £300  in  cash,  and  the  remainder  by 
purchaser's  acceptances  at  three  and  six  months  date,  and  it  was  thereby 
agreed  that  the  plaintiff  was  to  be  commander  of  the  vessel. 

2.  The  plaintiff  accordingly  paid  to  J.  D.  the  sum  of  £300,  and  gave 
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him  his  (the  plaintifrs)  acceptanoes,  at  three  and  six  months'  date  for  the   AppoUUz  C, 
residao  of  the  said  purchase-money,  and  J.  D.  by  bill  of  sale  transfexred 
32-64th  parts  or  shares  in  the  yessel  to  the  plaintiff,  which  bill  of  sale 
was  duly  registered  on  the  18th  of  July,  1868 ;  the  plaintiff  has  since 
been  and  still  is  the  registered  owner  of  such  32-64th  shares. 

3.  The  vessel  then  sailed  under  the  plaintiff's  command  on  a  voyage 
from  Sunderland  to  the  Brazils  and  other  ports,  and  then  on  a  homeward 
voyage  to  Liveipool,  where  she  arrived  on  the  18th  of  June,  1869,  and 
having  there  discharged  her  homeward  cargo,  she  sailed  thence  imder 
the  plaintiff's  command  with  a  cargo  to  the  Tyne,  and  thence  to  Sun- 
derland, at  which  port  shd  arrived  on  the  9th  of  August,  1869. 

4.  The  plaintiff  then  made  several  ineffectual  applications  to  J.  D. 
with  a  view  to  obtaining  another  charter  for  the  said  vessel,  and  after 
she  had  been  lying  idle  for  a  considerable  time,  the  plaintiff  on  or  about 
the  16th  of  September,  1869,  obtained  an  advantageous  charter  for  her  to 
proceed  to  Barcelona  with  a  cargo  of  coals,  and  with  a  view  to  enabling 
her  to  execute  such  charter  the  plaintiff  paid  the  dock  dues,  and  moved 
the  vessel  into  a  slipway  in  order  that  her  bottom  might  be  cleaned,  but 
on  or  about  the  1 7th  of  September,  whilst  the  vessel  was  on  the  shore 
adjoining  the  slipway,  the  defendant,  to  whom  the  said  J.  D.  had  in  the 
meantime  transferred  his  32-64th  parts,  forcibly  took  the  vessel  out  of  the 
possession  of  the  plaintiff,  and  refused  and  still  refuses  to  allow  the 
plaintiff  to  take  the  vessel  on  her  said  voyage  to  Barcelona,  and  by 
reason  thereof  heavy  loss  is  being  occasioned  to  the  plaintiff. 

The  plaintiff  claims : — 

1.  Judgment  giving  possession  of  the  vessel  **  Lady  of  the  Lake  "  to 

the  plaintiff : 

2.  The  condemnation  of  the  defendant  in  costs  of  suit,  and  in  all 

losses  and  damages  occasioned  by  the  defendant  to  the  plaintiff: 

3.  Such  further  relief  as  the  nature  of  the  case  requires. 

[Title.] 

Defmce. 

1.  The  defendant  says  that  the  acceptances  in  the  second  paragraph  of 
the  claim  mentioned  were  respectively  dishonoured  by  the  plaintiff,  and 
have  never  yet  been  paid  by  him« 

2.  It  was  agreed  between  the  plaintiff  and  J.  D.,  that  J.  B.  shooid 
act,  and  he  has  since  always  acted,  as  ship's  husband  of  the  "  Lady  of  the 
Lake." 

3.  On  the  3lBt  of  August,  1869,  J.  D.  sold  to  the  defendant,  for  the 
ram  of  £400,  and  by  bill  of  sale  duly  executed,  transferred  to  him  his 
B2.64th  shares,  and  the  bill  of  sale  was  duly  registered  on  the  14th  of 
September  following. 
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4.  After  the  '<Lady  of  the  Lake*'  had  arrived  at  Sunderland,  axid 
after  the  defendant  had  pnrchaaed  from  J.  D.  his  32.64th  sharea  of  t^ie 
"  Lady  of  thp  Lake,"  the  defendant  placed  the  vessel  in  the  custody  and 
poBseesion  of  a  shipkeeper.  The  plaintiff,  however,  unlawfully  removed 
her  from  such  possession,  and  thereupon  the  defendant  had  the  veaael 
taken  into  the  South  Dock  of  the  harbour  at  Sunderland,  with  orders 
that  she  should  be  kept  there.  What  the  defendant  did,  aa  in  this 
article  mentioned,  he  did  with  the  consent  and  full  approval  of  J.  I). 

6.  At  the  time  of  the  sale  of  the  "  Lady  of  the  Lake  "  by  J.  D.  to  the 
defendant  as  afore-mentioned,  there  was  and  there  still  is  due  from  the 
plaintiff,  as  part  owner  of  the  "  Lady  of  the  Lake,"  to  J.  D.  as  part 
owner  and  ship's  husband,  a  sum  of  money  exceeding  £300  in  respect  of 
tiie  vessel  and  her  voyages  over  and  above  the  amount  of  the  unpaid 
acceptances. 

6.  Save  as  herein  appears,  the  averments  in  the  fourth  paragraph  of  the 
claim  contained  are  untrue,  and  if  the  charter  party  mentioned  in  that 
paragraph  was  obtained  by  the  plaintiff  as  alleged,  which  the  defendant 
does  not  admit,  it  was  obtained  by  him  without  the  authority,  consent^  or 
knowledge  of  J.  D.  or  the  defendant. 

7.  Before  the  defendant  took  possession  of  the  vessel  as  aforemen* 
tioned,  the  plaintiff  ceased  to  be  master  of  her,  with  the  consent  of  J.  I), 
or  the  defendant. 

8.  J.  D.  has  instituted  an  action  against  the  said  vessel  in 

in  order  to  have  the  accounts  taken  between  him  and  the 
plaintiff,  and  to  enforce  payment  of  the  money  due  from  the  plaintiff  to 
him. 

jReply. 

m 

1.  The  plaintiff  says  in  reply  to  the  first  paragraph  of  the  defence 
that  the  bills  therein  mentioned  were  dishonoured  by  the  plain- 
tiff because  J.  D.  was  indebted  to  the  plaintiff  in  a  largo  amount  for  hia 
wages  as  master,  and  for  his  share  of  the  earnings  of  the  "  Lady  of  the 
Lake,"  and  refused  payment  thereof. 

2.  J.  D.  did  not  place  the  vessel  in  the  exclusive  custody  or  possession 
of  a  shipkeeper  as  in  the  fifth  paragraph  of  the  defence  stated  or  implied* 
On  the  contrary,  the  vessel  continued  in  the  custody  and  possession  of 
the  plaintiff,  who  still  holds  her  register.  A  man  was  sent  on  board  the 
yessel  by  J.  B.  to  look  after  J.  D.'s  share  in  the  said  vessel  while  she 
was  in  dock,  but  he  did  not  dispossess  the  said  plaintiff  or  take  exclusive 
possession  of  the  vessel,  and  the  plaintiff  was  not  dispossessed  of  the 
Teasel  until  on  or  about  the  17th  of  September  last. 
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3.  Except  as  horeinbefbre  appears  the  plaintiff  joins  issue  upon  the   Appondix  C| 
defendant's  statement  of  defence.*  "^'  *^ 

[Titie.] 

Jiejoinder, 

The  defendant  joins  issue  upon  the  first  and  second  paragraphs  of 
the  Reply. 


No.  22. 
PROMISSORY  NOTE. 


187  .    B.  No. 


plaintiff, 


defendant. 


made  his 


In  the  High  Court  of  Justice, 
t        Division. 

Writ  issued  3rd  August,  1876. 
Between  A.B,  -  •  -  - 

and 
£.F,  -  .  -  - 

Statement  of  Claim, 

1.  The  defendant  on  the  day  of, 
promissorj'  note,  whereby  ho  promised  to  pay  to  the  plaintiff  or  his  order 
£                 three  months  after  date. 

2.  The  note  became  due  on  the  day  of  1874, 
and  the  defendant  has  not  paid  it. 

The  plaintiff  claims 

The  amount  of  the  note  and  interest  thereon  to  judgment. 
The  plaintiff  proposes  that  this  action  should  be  tried  in  the  county  of 

[Title.] 

Statement  of  Defence. 

1.  The  defendant  made  the  note  sued  upon  under  the  following 
circumstances: — The  plaintiffand  defendant  had  for  some  years  been  in 
partnership  as  coal  merchants,  and  it  had  been  agreed  between  them  that 
they  should  dissolve  partnership,  that  the  plaintiff  should  retire  from  the 
business,  that  the  defendant  should  take  over  the  whole  of  the  x>artnership 
assets  and  liabilities,  and  should  pay  the  plaintiff  the  value  of  his  share  in 
the  assets  after  deducting  the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  exximine  the  partnership  books, 
and  inquire  into  the  state  of  the  partnership  assets  and  liabilities ;  and  ho 

♦  In  Hall  v.  Eve,  4  Ch.,  D.  341  ;  46  L.  J.,  (Ch),  146 ;  25  W.  R.,  177. 
the  plaintiff  replied  specially  to  part  of  the  statement  of  defence,  and 
then  joined  issue  oCneraUy  on  the  statement  of  defence,  *'  except  as  here- 
inbefore appears,  "  following  this  precedent.  Bacon,  V.C,  although  his 
attention  wus  called  to  this  precedent,  held  that  this  modo  of  pleading 
was  bad.     His  decision  was  overruled,  however,  by  the  Court  oi  Appeal. 

t  Queen's  Bench,  Common  Pleas,  or  Exchequer. 


i 
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Appendix  C,    did  accordingly  examine  the  books,  and  make  the  said  inqnirieSy  and  he 


Ho.  9S. 


thereupon  represented  to  the  defendant  that  the  assets  of  the  firm  exoeeded 
£10,000,  and  that  the  liabiliUes  of  the  firm  were  under  £3,000,  whereas  the 
feust  was  that  the  assets  of  the  firm  were  less  than  £5,000,  and  the  liabilitiea 
of  the  firm  largely  exceeded  the  assets. 

3.  The  misrepresentations  mentioned  in  the  last  paragraph  induced  the 
defendant  to  make  the  note  now  sued  on,  and  there  never  was  any  other 
consideration  for  the  making  of  the  note. 

[TitU.] 

Beply, 

Tho  plaintiff  joins  issue  on  the  defence. 


plaintiff, 


,  defendant. 


No.  23. 
PROBATE  OF  WILL  IN  SOLEMN  FORM. 

187  .    B.  No. 
In  the  High  Court  of  Justice, 
Probate  Division. 

Writ  issued  [  ] 

Between  A.B.         -  .  -  - 

and 
E.F.  .  -  .  . 

Statement  of  Claim, 

1.  G.  T.,  late  of  Bicester,  in  the  county  of  Oxford,  gentleman, 
deceased,  who  died  on  the  20th  of  January,  1875,  at  Bicester,  being  of  the 
age  of  21  years,  made  his  last  will,  with  one  codicil  thereto,  the  said  will 
bearing  date  the  first  day  of  October,  1874,  and  the  said  codicil  the  first 
of  January,  1875,  and  in  the  said  will  appointed  the  plaintiff  sole  executor 
thereof. 

2.  The  said  will  and  codicil  were  signed  by  the  deceased  [or^  by  X.F. 
in  the  presence  and  by  the  directions  of  the  deceased,  or  signed  by  the 
deoeasol,  who  acknowledged  his  signature,  or  ae  the  case  may  be]  in  the 
presence  of  two  witnesses  present  at  the  same  time,  the  said  will  in  the 
presence  of  H.  P.  and  J.  R.,  and  the  said  codicil  in  the  presence  of  J.  Jj. 
and  G.  E.,  and  who  subscribed  the  same  in  the  presence  of  the  said 
deceased. 

3.  The  deceased  was  at  the  time  of  the  execution  of  the  said  will  and 
codicil  respectively  of  sound  mind,  memory,  and  understanding. 

The  plaintiff  claims : — 
That  the  Court  shall  decree  probate  of  the  said  will  and  codicil  in 

solemn  form  of  law. 

[Title.'] 

Statement  of  Defence, 

The  defendant  says  as  follows : — 
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1.  The  said  will  and  codicil  of  the  said  deceased  were  not  duly  ezeouted  Appendix  C, 
according  to  the  provisions  of  the  statute  1  Vict.  o.  26.  ^^*  *^' 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respectively  pur- 
port to  have  been  executed  was  not  of  sound  mind*  memory,  and  under^ 
standing. 

3.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the  undue 
influence  of  the  plaintiff  [and  others  acting  with  him,  whose  r.nmee  are 
at  present  unknown  to  the  defendant]. 

4.  The  execution  of  the  said  will  and  codicil  was  obtained  by  the  fraud 
of  the  plaintiff,  such  fraud,  so  &r  as  is  within  the  defendant's  present 
knowledge  being  [state  the  nature  of  the  fraud], 

6.  The  said  deceased  at  the  time  of  the  execution  of  the  said  will  and 
codicil  did  not  know  and  approve  of  the  contents  thereof,  or  of  the  contents 
of  the  residuary  clause  in  the  said  will  [as  the  ease  may  be"]. 

6.  The  deceased  made  his  true  last  will,  dated  the  1st  day  of  January, 
1873,  and  in  the  said  will  appointed  the  defendant  sole  executor  thereof. 
[Propound  this  will  as  in  paragraphs  2  a9%d  3  of  claim.'] 

The  defendant  claims : — 

1.  That  the  Court  will  pronounce  against  the  said  will  and  codicil  pro- 

pounded by  the  plaintiff: 

2.  That  the  Court  will  decree  probate  of  the  said  will  of  the  said 

deceased,  dated  the  1st  of  January,  1873,  in  solemn  form  of  law. 

[TitU.] 
Reply, 

1.  The  plaintiff  joins  issue  upon  the  statement  of  defence  of  the  defen- 
dant, as  contained  in  the  firsts  second,  third,  fourth,  and  fifth  paragraphs 
thereof. 

2.  The  plaintiff  says  that  the  said  will  of  the  said  deceased,  dated  the 
let  of  January,  1873,  was  duly  revoked  by  the  will  of  the  said  1st  of 
October,  1873,  propounded  by  the  plaintiff  in  his  statement  of  claim. 

-4.2).  1876.  No.  24. 

BECOVERY  OP  LAND.—LANDLORD  AND  TENANT. 

187    .    B.  No. 
In  the  High  Court  of  Justice, 

Common  Pleas  Division.* 

Writ  issued  3rd  August,  1876. 

Between  ^.S.        .....     plaintiff, 

and 

CD,         .....     defendant. 

Statement  of  Claim, 
1.  On  the day  of  the  plamtiff  let  to 

*  Or  Queen's  Bench  or  Exchequer. 
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*«£"' 


the  defendant  a  hoii0e»  No.  62,  atreet,  in  the  cttj  of  Ijondon» 

aa  tenant  from  year  to  year,  at  the  yearly  rent  of  £120,  payable  qoaiterly 
the  tenancy  to  commence  on  the  day  of 

2.  The  defendant  took  posaeanon  of  the  house  and  continued  tenant 
thereof  until  the  day  of  last,  when  the  tenancy 

determined  by  a  notice  duly  giyen. 

8.  The  defendant  has  disregarded  the  notice  and  still  retains  poaseaaion 
of  the  house. 

The  plaintiff  claims : — 

1.  Possession  of  the  house. 

2.  £  for  mesne  profits  from  the  day  of 

The  plaintiff  proposes  that  this  action  should  be  tried  in  London. 


In  the  High  Court  of  Justice, 

Common  Pleas  Division. 
Between -4.B. 


187 


No. 


CD. 


And  between  CD. 


A.B. 


and 


(by  on'g^inal  action,) 


and 


nlaintiff, 
Ucicndant, 

piHl.lLiff, 

defendant. 


(by  oounter-claim ) 

The  defence  and  counter  claim  of  the  al-cvo- named  C.2>.* 

1.  Before  the  determination  of  the  tcnancv  mentioned  in  the  statement 
of  claim,  the  plaintiff  A,B,^  by  writing,  dated  the  day 

,  and  signed  by  him,  agreed  to  grant  to  the  defendant 
CD.  a  lease  of  the  house  mentioned  in  the  statement  of  claim, 
at  the  yearly  rent  of  £160,  for  the  term  of  21  years,  commencing 
Ircni  tho  day  of  ,  when  the  defendant  C.2>.'# 

tenancy  froin  year  to  year  determined,  and  the  defendant  has  since  that 
ar.to  been  and  still  is  in  possession  of  the  house  under  the  said  agreement. 

2  By  way  of  counter-claim  tho  defendant  claims  to  have  the  agree- 
ment specifically  performed  and  to  have  a  lease  granted  to  him  accordingly, 
and  for  tho  purpose  aforesaid,  to  have  this  action  transferred  to  the 
Chancery  division. 


•  See  Order  XIX.,  Rule  10. 
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In  the  High  Court  of  Justice, 
Chancery  Division. 

(Transferred*  by  order  dated 
Between  ^.B.       .        .        . 

and 


187 


No. 


day  of 


CD. 


And  between  (7J>. 


A,B, 


(by  original  action,) 


and 


•) 

•    plaintiff, 

-  defendant, 

-  plaintiff, 

-  defendant. 


(by  counter-claim.) 
The  reply  of  the  plaintiff  A,B. 

.  The  plaintiff  A.B.  admits  the  agreement  stated  in  the 
defendant  C.B.^s  statement  of  defence,  but  he  refuses  to  grant  to  the 
defendant  a  lease,  saying  that  such  agreement  provided  that  the  lease 
should  contain  a  covenant  by  the  defendant  to  keep  the  house  in  good 
repair  and  a  power  of  re-entry  by  the  plaintiff  upon  breach  of  such 
covenant,  and  the  plaintiff  says  that  the  defendant  has  not  kept  the  house 
in  good  repair,  and  the  same  is  now  in  a  dilapidated  condition. 

[Title.-] 
Joinder  of  Istue. 
The  defendant  CD.  joins  issue  upon  the  plaintiff  ^.£.'«  statement  in 
reply. 


No.  25. 
RECOVEEY  OP  LAND. 


187 


B.  No. 


-    plaintiffs, 


defendant. 


In  the  High  Court  of  Justice, 
Common  Pleasf  Division. 

Writ  issued  3rd  August,  1876. 
Between  A.B.  and  CD.        -        -        - 

and 
BF        ----- 
Statement  of  Claim. 

1.  JT.  Z.,  late  of  Scvenoaks,  in  the  county  of  Kent,  duly  executed 
his  last  will,  dated  the  4th  day  of  April,  1870,  and  thereby 
devised  his  lands  at  or  near  Sevenoaks,  and  all  other  his  lands  in  the 
county  of  Kent,  unto  and  to  the  use  of  the  plaintiffs  and  their  heirs, 
upon  the  trusts  therein  mentioned  for  the  benefit  of  his  daughters  Margaret 
and  Martha,  and  appointed  the  plaintiffs  executors  thereof. 

♦  The  reason  of  the  transfer  is,  that  the  defendant,^in  his  counterclaim, 
claims  specific  performance  of  the  agreement  for  a  lease,  which,  by  s.  34 
of  the  Principal  Act,  supra,  is  assigned  to  the  Chancery  Division.  See 
also  s.  36  of  that  Act,  and  Order  II.,  supra. 

t  Or  Queen's  Bench  or  Exchequer. 


AsnniSs 


Ck 
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ApMiidizC,       2.  JT.Z.  died  on  the  Srd  day  of  January,  1875,  and  his  said  will 
*^*^'       proved  by  the  plaintififs  in  the  Court  of  Probate  on  or  about  the  4th  day 
of  February,  1876. 

8.  JT.  Z.  was  at  the  time  of  his  death  seised  in  fee  of  a  house  at  Seven- 
oaks,  and  two  farms  near  there  called  respectively  the  Home 
farm  containing  276  acres,  and  the  Longton  fiemn  containing  700  acres 
both  in  the  county  of  Kent. 

4.  The  defendant,  soon  after  the  death  of  K.  Z.,  entered  into  possession 
of  the  house  and  two  farms,  and  has  refused  to  give  them  up  to  the 
plaintiff. 

The  plaintiffs  claim : — 

1.  Possession  of  the  house  and  two  farms : 

2.  £  for  mesne  profits  of  the  premises  from  the  death  of 
K,£,  till  such  possession  shall  be  given. 

The  plaintiffs  propose  that  this  action  should  be  tried  in  the  county  of 

Kent. 

[Title.] 

Statenunt  of  Defmee. 

1.  The  defendant  is  the  eldest  son  of  /.  Z.,  deceased,  who  was  the 
eldest  son  of  K,  X.,  in  the  statement  of  claim  named. 

2.  By  articles  bearing  date  the  31st  day  of  May,  1827,  and  made  pre- 
vious to  the  marriage  of  K.  L.  with  Martiia  his  intended  wife,  JT.  X.,  in 
consideration  of  such  intended  marriage,  agreed  to  settle  the  house  and 
two  fEurms  in  the  statement  of  claim  mentioned  (and  of  which  he  was  then 
seised  in  fee)  to  the  use  of  himself  for  his  Hfe,  with  remainder  to  the  use 
of  his  intended  wife  for  her  life,  and  after  the  survivor's  decease,  to  the 
use  of  the  heirs  of  the  body  of  the  said  K.  L.  on  his  wife  begotten,  with 
other  remaiaders  over. 

3.  The  marriage  soon  after  took  effect ;  K.  Z.,  by  deeds  of  lease  and 
release,  bearing  date  respectively  the  4th  and  5th  of  April,  1828,  after 
reciting  the  articles  in  alleged  performance  of  them,  conveyed  the  house 
and  two  &rms  to  the  use  of  himself  for  his  life,  with  remainder  to  the 
use  of  his  wife  for  her  life,  and  after  the  decease  of  the  survivor  of  them 
to  the  use  of  the  heirs  body  («u;)  of  K.  Z.  on  the  said  Martha  to  be 
begotten  with  other  remainders  over. 

4.  There  was  issue  of  the  marriage  an  only  son  Thomas  L  and 
two  daughters.  After  the  death  of  Thomas  L  ,  which  took  place 
in  February,  1864,  X.Z.,  on  the  3rd  May,  1864,  executed  a  disentailing 
assurance,  which  was  duly  enrolled  and  tiiereby  conveyed  the  house  and 
two  farms  to  the  use  of  himself  in  fee. 

\Titu.-\ 

Eeply, 
The  plaintiffs  join  issue  upon  the  defendant's  statement  of  defence. 
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No.  26. 
SALVAGE.* 

In  the  High  Court  of  Justicey 
Admiralty  Diyi8ion.t 

Writ  issued  [  ], 

THE    "CAMPANIL." 
Between  ^.^.  and  CVD.  •        •        • 

and 
E,F.  and  O.H,  ... 


Apj«|x_C. 


-  plaintiffs, 

-  defendants. 


Statement  of  Claim, 

1.  The  **  Brazilian"  is  a  screw  steamer  belong^g  to  the  port  of  New- 
castle, of  the  burthen  of  1,359  tons  gross  registered  tonnage,  and  pro- 
pelled by  engines  of  130  horse-power,  and  at  the  time  of  the  rendering 
of  the  salvage  services  hereinafter  mentioned  she  was  navigated  by  her 
master  and  a  crew  of  twenty-four  hands.  She  left  the  port  of  Newcastle 
on  the  27th  of  November,  1873,  on  a  voyage  to  Oenoa,  and  thence  by 
way  of  Pahnaras  and  Aguilas  to  the  Tyne,  and  about  10  a.m.  on  the  26tii 
of  December,  1873,  in  the  course  of  her  homeward  voyage,  with  a  cargo 
of  merchandise,  she  was  off  the  coast  of  Portugal,  the  Island  of  Ons 
bearing  about  S.E.  by  E.,  when  those  on  board  her  sighted  a  disabled 
steamer  about  four  points  on  their  starboard  bow,  inshore,  flying  signals 
of  distress.  A  strong  gale  was  blowing  at  the  time,  and  there  was  a 
very  heavy  sea  running. 

2.  The  **  Brazilian  "  at  once  made  towards  the  disabled  steamer,  which 
proved  to  be  the  *'  Campanil,"  the  vessel  proceeded  against  in  this  action. 
She  was  heavily  laden  with  a  cargo  of  iron  ore.  The  "Brazilian"  as 
she  approached  the  **  Campanil**  signalled  to  her,  and  the  **  Campanil" 
answered  by  signal  that  her  engines  had  broken  down.  By  this  time 
the  "Campanil"  was  heading  in  shore,  rolling  heavily,  and  shipping 
a  large  quantity  of  water.  The  '*  Brazilian  "  came  under  the  lee  of  the 
*'Campanil"  and  asked  if  she  wanted  assistance.  Her  master  replied 
that  he  wanted  to  be  towed  to  Vigo  as  his  vessel  had  lost  her  screw.  Tho 
master  of  the  "  Brazilian  "  then  asked  those  on  board  the  "  Campanil  '* 
to  send  him  a  hawser,  and  for  a  long  time  those  on  board  the  "Brazilian" 
made  attempts  to  get  a  hawser  from  the  "  Campanil,"  and  exposed  them- 
selves and  their  vessel  to  great  danger  in  doing  so.  The  wind  and  sea 
rendering  it  impossible  to  get  the  hawser  whilst  the  "  Brazilian  "  was 

*  The  year,  letter,  and  number  (Order  Y.,  Bule  8),  are  accidentally 
omitted. 

t  Jessel,  M.B.,  transferred  to  the  Admiralty  Division  an  action  for 
salvage  commenced  in  the  Chancer}'^  Division ;  Sumphreyt  v.  Edwardt, 
45  L.J.  (Ch.),112 ;  W.  N.,  1876,  p.  208  ;  1  Charley's  Cases  (Court), nipra. 
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Amadix  C,  to  leeward  of  the  *'  Gampanil,"  tlie  **  Brazilian"  went  to  windward  and 
^^'^'  attempted  to  float  lines  by  means  of  life  buoys  to  the  "  CampaniL" 
During  all  this  time  the  "Campanil"  was  quite  unmanageable,  and 
yawed  about,  and  there  was  very  great  difficulty  in  manoeuvring  the 
"  Brazilian "  so  as  to  retain  command  over  her  and  keep  her  near  tlie 
"  Campanil."  It  was  necessary  to  keep  constantly  altering  the  engines 
of  the  "  Brazilian,"  setting  them  on  ahead  and  reversing  them  quickly, 
and  in  consequence  the  engines  laboured  heavily  and  were  exposed  to 
great  danger  of  being  strained. 

3.  Whilst  the  ''Brazilian"  was  endeavouring  to  float  lines  to  the 
''Campanil/'  the  "Campanil"  made  a  sudden  lurch  and  struck  the 
**  Brajulian  "  on  her  port  quarter,  knocking  in  her  port  bulwark  and  rail, 
and  causing  other  damage  to  the  vessel.  After  many  imsuccessful  efforts 
by  those  on  board  the  "  Brazilian,"  and  after  they  had  lost  two  life  buoys 
and  a  quantity  of  rope,  a  hawser  from  the  "  Campanil "  was  at  length 
made  fast  on  board  the  **  Brazilian,"  and  the  **  Brazilian "  with  the 
''Campanil"  in  tow  steamed  easy  ahead.  A  second  hawser  was  then 
got  out  and  made  fast  with  coir  springs,  and  the  *'  Brazilian"  then  com- 
menced to  tow  full  speed  ahead,  each  hawser  having  a  full  scope  of  90 
fiithoms. 

4.  The  "  Brazilian "  made  towards  Vigo,  which  was  about  36  miles 
distant,  the  vessels  made  about  two  knots  an  hour,  the  ''Brazilian" 
keeping  her  engines  going  at  full  speed.  The  "  Brazilian  "  laboured  very 
heavily,  and  both  vessels  shipped  large  quantities  of  water. 

6.  About  noon  one  of  the  tow  ropes  broke,  and  both  vessels  were  in 
danger  of  being  driven  ashore,  broken  water  and  rocks  appearing  to  lee- 
ward, distant  about  two  miles.  After  great  difficulty  the  broken  hawser 
was  made  fast  again  with  a  heavy  spring  of  a  number  of  parts  of  rope, 
and  the  "  Brazilian  "  towed  ahead  imder  the  leo  of  Ons  Island. 

6.  Shortly  afterwards  the  weather  moderated  and  the  sea  went  down  a 
little,  and  the  "  Brazilian  "  was  able  to  make  more  way,  and  about  7 
pjn.  the  same  day  she  towed  the  "Campanil"  into  Vigo  harbour  in 
safety. 

7.  The  "  Brazilian  "  was  compelled  to  remain  in  harbour  the  next  day 
to  pay  port  charges  and  clear  at  the  Custom  House. 

8.  The  coast  off  which  the  aforesaid  services  were  rendered  is  rocky 
and  exceedingly  dangerous,  and  strong  currents  set  along  it,  and  but  for 
tho  services  rendered  by  the  "Brazilian"  the  "Campanil"  must  have 
gone  ashore  and  been  wholly  lost,  together  with  her  cargo,  and  in  all 
probability  her  master  and  crew  would  have  been  drowned.  No  other 
steamer  was  in  sight,  and  there  was  not  any  prospect  of  any  other  effi- 
cient assistance. 

9.  In  rendering  the  said  services  the  "  Brazilian  "  and  those  on  board 


No.  26. 
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"v^-or*.   (:xpos«.-d  to  i;r(\'it  daiif^cr.     Owini^  to  th«.-  li»;ivy  mu,  and  tlio    "^"^{r^^oR 

ty  of  towing  with  a  long  scoi)o  of  hawser,  then;  was  great  danger 

the  screw  of  the  "  Brazilian,"  and  it  required  constant  vigi- 

on  the  part  of  the  master  and  crew  to  prevent  serious  accident.  Tho 

and  cxew  of  the  **  Brazilian  "  underwent  much  extra  fatigue  and 

P^H^  The  damage  snatained  by  the  ''  Brazilian*'  in  rendering  the  said 
2^^Sm>  anunmts  to  the  stun  of  £160,  and  the  value  of  tho  extra  quantity 
eonamned  in  consequence  of  the  said  services  is  estimated  at  £16, 
dt4  la.  6d.  was  paid  by  the  owners  of  the  "  Brazilian  "  for  harbour 
and  other  charges  at  Vigo. 

.  The  value  of  the  "  Campanil,"  her  cargo  and  freight,  at  the  time 
■alvage  services  were  as  follows,  that  is  to  say :  Tho  "  Campaml" 
«f  the  value  of  £13,000,  her  cargo  was  of  the  value  of  £300,  and  the 
amount  of  freight  payable  upon  delivery  of  the  cargo  laden  on 
her  at  Barrow-in-Fumcss  was  £675. 
The  value  of  tho   "  Brazilian,"  her  freight  and  cargo  was  about 

^'  ^Klie  plaintiffs  claim: — 

^^         1.  Such  an  amount  of  salvage  as  to  the  Court  may  seem  just : 
^  2.  That  the  defendants  and  their  bail  be  condemned  in  costs : 

^  3.  Such  further  or  other  relief  as  the  naturo  of  tho  caw)  may  require. 

•■  Statement  of  Defence. 

1.  The  defendants  say  that  upon  tho  22nd  of  December,  1873,  tho  iron 
eteamship  "  Campanil,"  of  the  burden  of  660  tons  register  gross, 
lUed  by  engines  of  70  horse-power,  navigated  by  David  Boughton, 
master,  and  a  crew  of  16  hands,  left  Forman,  bound  to  -Barrow-in- 
Ti^^iimesSv  laden  with  a  cargo  of  iron  ore. 

*^-      8.  At  about  8  a.m.  of  the  26th  of  December,  whilst  tho  "  Campanil  '* 
fi  ^Bs  proflocuting  her  voyage,  the  shaft  of  her  propeller  broke  outside  the 
'•    ^tem  tube,  and  she  lost  her  propeller.    Tho   "Campanil"    was  then 
^■Qfag;ht  to  tho  wind,  which  was  south  by  east,  blowing  fresh,  and  sho 
(BOoeeded  under  sail  for  Vigo,  and  continued  to  do  so  until  about  9.30 
^     %,in.9  when  two  steamships  which  had  been  for  somo  time  in  sight,  and 
^      ^mfyiiwg  to  the  northward,  approached  the  **  Campanil.*'    The  ensign  of 
^liA   *< Campanil'*  was  hoisted,  union  up,  as  a  signal  to  ono  of  such 
Vltamahips,  which  afterwards  come  to  the  '*  Campanil,"  and  proved  to  be 
tte  **  Brazilian,"  whose  owners,  master,  and  crew  ore  tho  plaintiffs. 

3.  The  *'  Brazilian"  then  signalled  the  '*  Campanil "  and  inquired  what 
•vaa  the  matter,  and  was  signalled  in  reply  that  tho  ''  Campanil "  had 
loat  her  propeller,  and  required  to  bo  towed  to  Vigo,  upon  which  the 
«*  Brazilian"  signalled  for  tho  rope  of  the  **  Campanil,"  in  oxder  to  take 
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ApMB^C,    herintow.    After  this  the  <<  Brasilian'' steamed  roimd  tiie  <<  Oampaiia '* 
•  *       and  up  on  to  her  starboard  bow,  and  in  so  doing  the  ''Brazilian  "  came 
with  her  port  quarter  into  the  starboard  bow  of  the  '*  Gampanil"  and  did 
her  considerable  damage. 

4.  The  "Brazilian**  then  threw  a  heaving  line  on  board  the  "Gampanil*'* 
and  one  of  the  "  Campanil's  "  hawsers  was  attached  to  the  line  and  hauled 
on  board  the  "  Brazilian/'  which  passed  one  of  her  hawsers  to  the 
*'  Campanil  *'  hj  means  of  Ufe  baoys,  and  when  such  hawsers  had  been 
secured  between  the  two  vessels  the  "  Brazilian  "  commenced  to  tow  the 
*'  Gampanil"  for  Vigo,  it  being  at  this  time  about  10.30  a.m.,  and  OnB 
Island  then  bearing  about  south-east  by  south,  and  distant  about  fifteen 
miles. 

6,  The  **  Brazilian"  proceeded  with  the  "  Gampanil"  in  tow,  but  owing 
to  the  two  vessels  being  laden,  and  to  the  small  power  of  the  '*  Brazilian/* 
she  was  only  able  to  make  very  slow  progress  with  the  "  Gampanil,"  and 
it  was  not  until  6.30  p.m.  of  the  said  day  that  the  **  Brazilian"  arrived  at 
Vigo  with  the  "  Gampanil,"  which  then  came  to  anchor  off  the  town 

there. 

6.  The  defendants  on  the  day  of  tendered  to  the 

plaintiffs  and  have  paid  into  court  the  sum  of  £350  for  the  services  so  as 
aforesaid  rendered  to  the  "  Gampanil"  and  her  said  cargo  and  freight, 
and  offered  to  pay  the  costs,  and  submit  that  the  same  is  ample  and 

sufficient. 

[Title,] 

Reply, 

1.  The  plaintiffs  admit  the  first  and  second  articles  of  the  Answer,  and 
they  admit  that  the  "  Brazilian"  came  into  collision  with  the  "  Gampanil," 
and  caused  slight  damage  to  the  "  Gampanil,"  but  save  as  aforesaid  they 
join  issue  upon  the  statement  of  defence. 


No.  27. 
TRESPASS  TO  LAND, 

187  .    No. 
In  the  High  Gourt  of  Justice, 

♦  Division. 

Writ  issued  3rd  August,  1876. 

Between  A,B,       ......    plaintiff, 

and 

E,F.       - defendant. 

Statement  of  Claim, 

1.  The  plaintiff  was,  on  the  5th  March,  1876,  and  still  is,  the  owner 


•  Queen's  Bench,  Gommon  Pleas,  or  Exchequer. 
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and  occupier  of  a  £irm  called  Highfield  Fann,  in  the  pariah  of  Awoidiz  C, 

and  county  of  *^  ^* 

2.  A  private  road,  known  as  Highfield  Lane,  mna  through  a  portion 
of  the  plaintiflTfl  farm.  It  is  bounded  upon  both  sides  by  fields  of  the 
plaintiff's,  and  is  separated  therefrom  by  a  hedge  and  ditch. 

3.  For  a  long  time  prior  to  the  6th  March,  1876,  the  defendant  had 
wrongfully  claimed  to  use  the  said  road  for  his  horses  and  carriages  on 
the  alleged  ground  that  the  same  was  a  public  highway,  and  the  plaintiflr 
had  frequently  warned  him  that  the  same  was  not  a  pubUo  highway,  but  • 
the  plaintiff's  private  road,  and  that  the  defendant  must  not  so  use  it. 

4.  On  the  6th  March,  1876,  the  defendant  came  with  a  cart  and  horse, 
and  a  large  number  of  servants  and  workmen,  and  forcibly  used  the  road, 
and  broke  down  and  removed  a  gate  which  the  plaintiff  had  caused  to  be 
placed  across  the  same. 

6.  The  defcAdant  and  his  servants  and  workmen  on  the  same  occasion 
pulled  down  and  damaged  the  plaintiff's  hedge  and  ditch  upon  each  mde 
of  the  road,  and  went  upon  the  plaintiff's  field  beyond  the  hedge  and 
ditch,  and  injured  the  crops  there  growing,  and  dug  up  and  injured  tho 
SOU  of  the  road ;  and  in  any  case  the  acts  mentioned  in  this  paragraph: 
were  wholly  unnecessary  for  the  assertion  of  the  defendant' salleg^  right 
to  use,  or  the  user  of  the  said  road  as  a  highway. 

The  plaintiff  claims : — 

1.  Damages  for  the  wrongs  complained  of. 

2.  An  injunction  restraining  the  defendant  from  any  repetition  of 

any  of  the  acts  complained  of. 
•  3.  Such  further  relief  as  the  nature  of  tho  case  may  require. 

.    .    .    ,[^&-]  .    . 

Statement  of  Defence. 

1.  Tho  defendant  says  that  the  road  was  and  is  a  public  highway  for 
horses  and  carriages ;  and  a  few  days  before  the  .6th  March,  1876,  tho 
plaintiff  wrongfully  erected  the  gate  across  the  road  for  the  puix)Osc  of 
obstructing  and  preventing,  and  it  did  obstruct  and  prevent  the  use  of 
the  road  as  a  highway.  And  the  defendant,  on  the  said  6th  March,  1876, 
caused  the  said  gate  to  be  removed,  in  order  to  enable  him  lawfully  tct 
use  the  road  by  his  horses  and  carriage  as  a  highway. 

2.  The  defendant  denies  the  allegations  of  the  fifth  paragraph  of  the* 
statement  of  daim,  and  says  that  neither  he  nor  any  of  his  workmen  or 
servants  did  any  act,  or  used  any  violence  other  than  was  necessary  to 
enable  the  plaintiff  lawfully  to  use  the  highway. 

\_TitU,'] 

Reply, 
.'Tho  plaintiff  joins  issuo  upon  the  defendant's  siatement  of  defence. , 

55 
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roans  rrtuoB,  vhb  avraxm 


*«S! 


Ji^orffi  o/Demumr,* 

la  4Il«  Iffigh  ODozt  of  JnaticQ^ 

IHviiioii. 

A,  S.  T.  C.  2). 
Hie  defendant  [plaintiff]  demnrsio  the  [plaintiff's  Mtement  of  com* 

plftint  or  defendant's  statement  of  defence  or  of  set-off,  or  of  counter- 

obdmj*  [or  to  so  mock  of  tlie  plaintiff's  statement  Of  oonq^laliit  as 

daims orasallegesas  a  breach  of  contract  the  mattora 

mentioned  in  pazagraph  17»  or  at  the  eon  may  le],  and  says  that  fha 

same  is  bad  in  law  on  the  groimd  that  {here  state  a  ground  ofitmmrr9r\ 

and  on  other  gronnds,  sufficient  in  law  to  sustain  thisdemnzror. 

No.  29. 

Memorandum  of  Entry  of  J)emurrerfor  Arfummt.f 

In  the  High  Court  of  Justice,  1874,    B.  Ko. 

Division. 

A.  B,  T.  C.  D. 

finier  for  the  argmnent  the  demoixer  of 
to  ) 

X  r., 

Solicitor  for  the  plaintSf  [or,  &c.] 


APPENDIX  (D.)J 

FOBICB  OF  JUDOMBMT. 

1.  Default  of  Appearance  §  and^  JDefeneei^  in  oau  of  JAgmidated  Demands 
In  the  High  Court  of  Justice,  1S76.    B.  Ko* 

Division. 
Between  A.B.  ---•-•-    Plaintiff, 


and 


•    Defendants. 


CJ).  and  E,F.    -        -        -        •        • 
30th  Kdrember,  1876. 
The  defendants  [or  the  defendant  CD.]  not  having  appeared  to  tiie 

*  This  form  is  intended  to  illustrate  Order  XXVIII.,  Rule  2,  n^a. 
See  the  note  to  that  Rule.  It  is  necessary  to  add  to  this  form — <*  De- 
mnzTsr  delivered  the  day  of  ...»  ^^^        •"    ^  ^^ 

murrer  must  be  deliyered  within  eight  days,  if  it  is  a  'demurrer  to  tlie 
statement  of  claim — ^within  three  weeksyif  it  is  a  demurrer  to  the  state- 
■Mnt  of  defenca    Order  XXVIII.,  Rule  8.       ^,^___ 

t  This  form  is  intended  to  illustrate  Order  AJLVlil.,  Rule  13,  tupra. 
Before  the  signature  of  the  solicitor,  the  date  of  the  memorandum  dioold 
be  inserted,  thus—''  Dated  tiie  day  of  ,  187    •" 

t  This  Appendix  illustrates  Order  XLL,  Rule  1,  omprm. 

The  number  of  forms  given  in  this  Appendix  is  verv  scanty.  It  has 
been  found  necessary  in  the  Offieet.  of  the  Supreme  Court  largely  to  supple- 
ment  them. 

!\  See  Order  XIII.,  Rules  3, 4,  and  5,  supra, 
I  Thi<i8hoQldbe«*or«"       %  Sea  Ozdsr  XXIX.,  BqIm  2  Old  t» 
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t  of  summons  horein  [or  not  having  ddivcred  anu  aialcmmt  of  d(finc>\    Appendix  D, 
this  day  adjudged  that  the  plaintiff  recover  against  the  said  dc-       ^^"'^^^ 
£  ,and  costs,  to  he  taxed.* 


-^.     "S.  Juigmtni  m  default  of  appearance  in  Aetianfor  Meeovety  of  Zand*t 

ITUle,  ^.] 
aOW^BMSTf  1876. 

To  qppeuance  having  heen  entered  to  the  writ  of  summons  herein, 
iMt  fhit  day  adjudged  that  the  plaintiff  recover  pOBSossion  of  the  land 
tte  nid  writ  mentioned.^ 

L  Jmifmemt  im  default  of  Appearance  }  and\l>efenu\efttr  Aeeeenunt 

of  Damagee^ 

1876.    B.Kou 

la  file  H^gh  Court  of  Justice, 

Division* 

Between  AJB,  and  CJ> Plainiifis, 

and 
IRJF,  BJid'O.H,      .        .        .        .        •    Defendants. 

xfoveniber,  1876. 

defendants  not  having  appeared  to  the  writ  of  summons  here- 

fiir  mot  ]uvcin§  delivered  a  statement  of  defence']  and  a  writ  of  in^[Qi]y 

1876,  haidng  heen  isroed  directed  to  the  sheriff  of 

toaaeess  the  damages  which  the  plaintiff  was  entitled  to  recover, 

fhe  said  sheriff  having  hy  his  return  dated  the  1876,  re- 

that  the  said  damages  have  heen  assessed  at£  ,  it  is 

^d|fiidged  that  the  plaintiff  recover  £  ,  and  ooeta  to  he  taxed;** 

*  In  the  Qneen's  Bench  Division  the  following  additional  information 

!■  appended  here: — "Which  coets  were,  \sj  a  Master's  Certificate,  dated 

day  of  ,  187    ,  allowed  at  £ 

Tlie  writer  is  indehted  to  Mr.  Aldridgo,  of  the  Judgment  Office  of  the 

I's  BaBHch,  for  aooets  to  a  numher  of  the  new  Queen's  Bench  Forms 


-    t  Bm Okder  XIIL,  Bule  7,  and  Order  XXIX.,  Rule  7,  eupra. 

:    ^  In  fhe  Queen's  Bench  Division  it  is  usual,  at  the  end  of  the  Form, 

':!•  dww  wliat  is  recovered  hy  the  judgment,  as  thus : — "And  descrihedas, 

§3Bi  fhaft  meawiage  and  premises  called  No.  4,  Carter  Street,  Fnlham 

WIpMa,  fa  fbe  Ooun^  of  Middlesex,  with  fhe  appurtenances  thereto 

,**    l%e  admtion  makes  the  judgment  perfect  in  itself,  and  the 

genexally  gladly  adopt  it,  when  suggested.     It  is  not»  of 


I  upon,  tf  oljecied  to. 
f  8ee  Order  XuL,  Bule  6,  eupra.  |  It  should  he  *<or.*' 

ir  8n  Ovier  XXGC.,  Bule  4,  Mf^tf. 
^*  fti  tiie  QMSn's  Bench  Dhriaion  the  lonn  is  completed  hy  the  im« 
Hrtioii  of  fhe  amount  of  fhe  coets  (instead  o(  ''And  coets  to  he  taxed"), 
'i3Dd£        toooita.    Certificate  to  coata,  dated  the  day  of 

,187    ." 
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'AvMikdiz  D»  4.  JudgmmU  at  Trial  hy  Judge  without  a  Jury* 

-  [  r«ir,  utter f  and  niumharSi 

Divifiioii. 

day  of  18 

[If  in  Chancery  DivinoHf  name  of  Judge,"] 

Between  wdt.^.  ...    Flaixiti£f; 

and 
(7.2).,  E,F,,  and  O.K.  -    Defendants. 

Thia  action  ooming  on  for  trial  [the  day  of 

and]  thia  day,  before  in  the  presence  of  CoonBel  for  the 

plaintiff  and  the  defendants  [or,  if  tome  of  the  defendants  do  not  appear^  for 
the  plantiff  and  the  defendant  'C.D.^  no  one  appearing  for  the  defendants 
JBuJ^.  and  O.R,,  although  they  were  duly  served  with  notice  of  trial  as  by 
the  af&davit  of  filed  the  day  of  appears,]  upon 

hearing  the  probate  of  the  will  of  ,  the  answers  of  the  defendants 

CD.,  jE.F.f  and  V.S,i  to  i&torrdgatories,  the  admission  in  writing,  daied 
and  signed  by  [Mr.  the  solicitor  for]  the  plaintiff 

A,B.  and  by  [Mr.  the  solicitor  for]  the  defendant  CJ).,  the 

affidayit  of  filed  the  day  of  ,  the 

affidavit  of  filed  the  day  of  ,the 

evidence  of  taken  on  their  oral  examination  at 

the  trial,  and  an  exhibit  marked  X.,  being  an  indenture  dated,  &C.,  and 
made  between  [parties']f  and  what  was  aUoged  by  Counsel  on  both  sides : 
This  Court  doth  declare,  &c. 

And  this  Court  doth  order  and  adjudge,  &c. 


5.  Judgment  after  Trial  by  a  Jury.f 

[Title,  ie,] 
15th  November,  1876. 

The  action  having  on  the  [12th  and  13th  November,  1876,]  been  tried 
before  the  Honourable  Mr.  Justice  and  a  [special]  jury 

of  the  county  of  ,  and  the  jury  having  found  [statejittdings 

Mffi()^Eeer*«c^^i/^af0],JandthesaidMr.  Justice  having  ordered 

•  See  Order  XXXVL,  Rule  26,  eupra,  and  s.  1  of  the  Common  Law 
Procedure  Act,  1854.  As  the  certificate  of  the  Associate  (Order  XXXYI., 
Rules  23,  24,  and  25)  only  shews  the  result  of  the  trial,  Form  No.  5  is 
adapted  by  the  Queen's  Bench  Division  to  judgments  where  the  action 
has  been  tried  without  a  jury. 

t  See  Order  XXXVI.,  Rules  22,  22a.,  23,  24,  and  25.  This  form  may 
be  adapted  to  the  entry  of  judgment  cither  for  the  plaintiff  or  for  the 
defendant. 

X  See,  as  to  this  certificate.  Order  XXXYI.,  Rules  23,  24,  and  25,  and 
Appendix  (B),  Form  No.  15,  enpra. 


% 
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tliat  judgment  be  entered  for  the  plaintiff  for  £  and  costs  of  suit  [or  Appendix  D, 

«#  the  ease  may  be^.    Therefore  it  is  adjudged  that  the  plaintiff  recorer      'orm  0. 
against  the  defendant  £  and  £  for  his  costs  of  suit  \or  that 

the  plaintiff  recover  nothing*  against  the  defendant,and  that  the  defendant 
recover  against  the  plaintiff  £  for  his  costst  of  defence,  or  at  the 

ease  fnay  be'],X 


6.  Judgment  after  Trial  before  Referee,\ 
[TilU.ie.i 

30th  November,  1876.     • 

The  action  having  on  the  27th  November,  1876,  been  tried  before  Z.F., 
Esq.,  an  Official  [or  Special]  Heferee;  and  the  said  X,T,  having  found 
[etate  substance  of  Iteferee*s  certijieate]^  it  is  this  day  adjudged  that 


7.  Judgment  upon  Motion  for  Judgment.^ 

ITltk,  ^.] 

SOth  November,  1876. 

This  day  before  Mr.  X  of  Counsel  for  the  plaintiff  [or  aa 

the  ease  mag  be],  moved  on  behalf  of  the  said  [state  judgment 

moved  for],  anH  the  said   Mr.  X   having  been  heard  of   Ciounsel  for 

and  Mr.  Y,  of  Counsel  for  the  Court  adjudged 


*  **  Kecovcr  notlung."  This  is  the  form,  as  old  as  the  Year  Books, 
of  **  nil  capiat  per  ireveJ* 

f  A  defendaiit,  on  his  counterclaim,  may  now  recover  a  substantial 
sum  besides  his  costs. 

1  In  the  Queen's  Bench  Division  the  following  addition  is  made  here : 
<*  Judgment  entered  the  day  of  ,187    •    Certificate  for 

oosts  dated  the  day  of  ,  187    .'* 

&  See  88.  66  to  69  of  the  Principal  Act,  and  Order  XXXYI.,  Rules 
29b  to  34,  supra. 

The  following  variation  of  the  form  is  used  in  the  Queen's  Bench  Divi*^ 
sion,  where  appropriate : — '*  This  action  having  by  an  order  of  the 
Honble.  Mr.  Justice  ,  dated  the  day  of  ,187 

been  referred  for  trial  to  Esq.,  with  all  the  powers,  9do» 

Cos  in  the  order  of  Reference)^  and  the  said  Beieree  having  by  his  Report 
herein,  dated  the  day  of  187    ,  reported  and  directed  as 

follows  {set  out  substance  of  Beport),  it  is  this  day  adjudged,  &c.    Goii- 
ficate  for  costs  dated  the  day  of  187    . 

.  jl  See  Order  XL.,  supra. 

In  the  Queen's  Bench  Division  this  Form  is  varied  as  follows : — ''The 
dnyof         187    .  [date  of  order  of  Court,]    This  action  having  come  on 
before  the  Court  on  [plamtiff's]  notice  of  motion,  the  Court,  on  the 
day  of  ,  187    ,  upon  reading  the  affidavit  of  and  the  notice  of 


jPorm  1. 
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APPENDIX  (E)  • 


FOBMS  OP  PkLBOPB. 

I.  Fieri  faeioB. 

187t.    B.9fl^ 
In  the  High  Court  of  Justice, 
Divifdon. 
Between -4. J.  ....,«    Plaintiff 

and 
CD,  and  others  •        -        •        •        • 

Seal  a  writ  ot  JUri  faeia»  directed  to  the  sheriff  of 
leiry  against  CD  the  sum  of  £ 

thereon  at  the  n^e  of  £  per  oentiim  per  annum  from  tibe 

day  of  [and£  costs]  to  , 

Judgment  [or  order]  dated  daj  of 

[Taxing  master^s  certificate,  dated  day  of 

X  F.,  Solicitor  for  \jpvty  m 
behalf  writ  ia  t»  iMtm.] 


2.  Efesit. 

187  .    RNo. 
In  the  High  Court  of  Juslicc, 
Division. 
Between  A.B.  ---••«    Plaintiff, 

and 
CD.  and  others  .        .        «        •    Defendants. 

Seal  a  writ  of  elegit  directed  to  the  sheriff  of 
against  of  in  the  county  of 


motion  thereto  annexed,  and  upon  hearing:  Mr.  ,  Counsd  fcr 

the  [plaintiff,  and  no  one  appearing  on  behalf  of  the  defendant,  wttii 
ease  may  he'\  ordered  that  the  fplaintiff^  be  at  liberty  to  enter  up  jadgmoi 
against  the  [defendant]  for  the  sum  of  £  ,  and  [a«  in  the  order  •/  CewH]. 
Therefore  it  is  adjudged  that  the  [plaintiff^  rccorer  against  the  [defenduil] 
£        y  and  £       for  costs.     Judgment  entered  the  day  of 

187     .     Certificate  for  costs  dated  the  day  of  1S7    ." 

♦  lliis  Api)endix  illustrates  Order  XLII.,  Ride  10,  supru.  No  writ  cf 
execution  is  to  issue  without  a  praeipe.  The  praecipe  most  ^vmtMii,  iiCr 
alia,  (1)  the  title  of  tho  action ;  (2)  the  reference  to  the  reeoid;  (S)  th» 
date  of  the  judgment  [or  order]  ;  (4)  the  names  of  the  execatMm-debtnf ; 
(5)  and  the  signature  of  the  solicitor,  or  of  some  one  on  his  hdull 
Ib.f  and  Rule  10a. 

The  date  of  the  prmeipe  should  in  each  of  theae   forms  be  insvtri 
before  the  name  of  the  solicitor,  thus : — ^**  Dated  the  day  «f 

187     ." 
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not  paying  to  ^3.  the  imtflil  , together  with  interest  luMidfaii; 

■•«-»  «-om.  the  day  of  [and  the  sum  of      **^^*^*' 

for  costs,]  with  interest  thereon  at  tha  rate  of  £4  per  oentiwia 


Judgment  [^  order]  dated «.       »    day  o£  18 

rTudng  master's  certificate,  dated  day  of  18        •] 

Solicitor  for 


3.  VeitdUioni  Bxponat, 

187   .    B.Ko. 

Bie  High  Court  of  Jastice» 

Division. 

Between  wd[3.  •       .       «       •       .    Plaintiff; 

and 

CJ),  and  others  -        -        «       •       •    Def^dants. 

Seal  a  writ  of  venditioni  exponas  directed  to  the  sheriff  of 
dDLthe  goods  and  of  C.2>.  taken  under  a  writ  ot  fieri 

ma  m  this  action  tested  day  of  • 

xr., 

Solicitor  fbr 


4.  Fieri  Faeiae  do  Bonis  Fceleeiaetieie. 
the  High  Court  of  Justice,  187    .    B.  No. 

Dirision. 
Between  ^,B,  •        •       .       ••       ^       •    Plaintiff, 

and 

CD. Defendant 

Seal  a  writ  of  fieri  facias  de  bonis  eeelesiastieis  directed  to  thel)ishot» 
ivdibishop  as  the  ease  may  be]  of  ^  to  levy  against  CJ)» 

Judgment  \or  order]  dated  day  of 

[Taxing  master's  certificate,  dated  day  of  ]. 

xr.. 

Solicitor  for 


5.  Sequestrari  Facias  de  Bonis  Fcelesiadieis^ 

187   .    RNo. 
lie  Higli  Court  of  Justice, 

Diyisioz\, 

Between^  J}.  «       •       .       •  -    Plaintiff, 

and 
CJ>.  and  others  •        •        •        •        «    Befendaate 

Seal  a  writ  of  sequestrari  facias  directed  to  the  Lord  Bishop  of 

mt  C2>.  for  not  paying  to  A^,  the  sum  of  £ 
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A^e&iikS,  6.  Writ  of  S$qu9itratioH, 

^orm  •.  187  .    B.  Ko. 

In'    e  Uigh  Court  of  Jnstioe, 
Divinon. 
Between  wdt  J?.  •       «       •  ...    Flaintifi; 

and 
CJ>.  and  others Defendants. 

Seal  a  writ  of  sequestration  against  CD.  for  not 

t  the  suit  of  A.B.  directed  to  [futmes  of  Commistioners], 
.  Order  dated  day  of 

7.  Writ  ofToiUMum. 

187  .    B.  No. 

•«        fc        ••        ■         •    • 

In  the  High  Court  of  Justice, 

Division. 

»        fc        •' 

Between  wdt.^.  .•-.•••    Plaintiff, 

and 
CD.  and  others  -       •       •       -       -    Defendants. 

Seal  a  writ  of  possession  directed  to  the  sheriff  of  to 

4eliver  possession  to  A.B.  of 

Judgment  dated  day  of  • 

8.   Writ  of  Delivery, 

187  .    B.  No. 
In  the  High  Court  of  Jj^istice; 
Division. 
Between  -4  J5.  -        -        -        -        -        -        -    Plaintiff, 

and 
C7.i).  and  others  .....    Defendants. 

» 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of  to  make 

doliTery  to  A,B,  of 

1  

9.   Writ  of  Attachment, 

187  .    B.  No. 
In  the  High  Court  of  Justice, 
Division. 
Between  ul.^.  •--....    Plaintiff, 

and 
CD.  and  others  .        •        •        •        •    Defendants. 

Seal  in  pursuance  of  order  dated  '  day  of 

an  attachment  directed  to  tha  sheriff  of  against  CJ>.  for  not 

deliTering  to  A.B. 


>  • 
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APPENDIX  (F.)*  Appendix  1. 
j^orm  1 

Forks  of  Writs.  — — — - 

1.     Writ  of  Fieri  Faeiat.f 

187  .    B.N 
In  tke  High  Ck>iirt  of  Justice, 

Diyision. 

Between  u^.^.  .....    Plaintiff, 

and 

CD.  and  others   ....    Defendants. 

Victoria,  by  the  grace  of  Gk>d  of  the  United  Kingdom  of  Great 

^Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting : 

We  command  you  that  of  the  goods  and  chattels  of  CD,  in  your  haili* 

wick  you  cause  to  be  made  the  sum  of  £  ,  and  also 

interest  thereon  at  the  rate  of  £  per  centum  per  annum 

from  the  day  of  X  which  said 

*  This  Appendix  illustrates  Order  XLII.,  Rule  12,  supra. 

The  following  remarks  of  Lord  Coleridge,  C.J.,  as  to  the  authority  of 
these  forms,  and  of  the  footnotes  attacheid  thereto  by  the  Legislature, 
may  here  be  appropriately  cited: — '*!  find  that  s.  16  of  the  Supreme 
Court  of  Judicature  Act,  1876,  states  that  *  the  Bules  of  Court  in  the 
IfHrst  Schedule'  to  that  Act,  'as  to  all  matters  to  which  they  extend 
shall'  thenceforth  'regulate  the  proceedings  in  the  High  Court  of 
Justice.'  Now,  this  is  a  proceeding  in  the  High  Court  of  Justice" 
<a  motion  to  vary  the  order  of  a  Master  as  to  the  date  from  which 
interest  should  run  on  costs,)  "  and  the  question  is,  if  this  form  given 
in  App.  F.,  Form  No.  1,  is  part  of  such  Kules.  Now,  I  find  it  enacteid  by 
Order  II.,  Bule  2,  that  wnere  any  person  departs  from'  the  forms  of 
writs  prescribed,  he  does  so  at  the  ride  of  incurring  the  penalty  of  costs. 
What  forms  P  They  are  the  forms  thereinafter  prescribed  by  these 
Orders.  There  is  evidently  no  distinction  made  in  Order  II.,  Bule  2, 
between  following  the  form  prescribed  for  a  writ  of  summons,  and  the 
form  prescribed  for  a  writ  of  ^.  fa.  They  are  both  forms  hereinafter 
prescribed  within  the  meaning  of  that  Bule.  Then  I  find  in  this  form 
No.  1  in  App.  F.,  which  is  therefore  a  form  prescribed  by  Act  of  Parlia- 
ment, this  direction  to  the  sheriff— namely,  to  levy  the  amount  of  the 
costs  allowed  on  the  taxation,  *  together  with  interest  thereon  at  the  rate 
of  £4  per  cent,  per  annum  from  the  day  of  .'    Then 

there  is  a  footnote  appended  thereto,  which  says,  '  The  date  of  the  certi- 
ficate of  taxation.'  This  is  the  preteribed  date  given  by  Uie  late  Act  of 
Parliament "  (the  Act  of  1876),  **  and  being  the  later  one,  it  must  prevail 
over  the  previous  Act"  (1  &  2  Vict.  c.  110,  s.  17)«  Sehroder  v.  Uloughj 
46  L.  J.  (C.  P.),  366 ;  36  L.  T.,  860. 

t  See  Order  XLII.,  Bules  1,  6,  and  16,  tupra  ;  Order  XUII.,  Bule  1. 
Form  of  Writs  otfi,fa,  will  be  found  in  the  Schedule  to  Beg.  Qen.  Hil. 
T.,  1863,  Nos.  1  to  8. 

X  Day  of  the  judgment  or  order,  or  day  on  which  money  directed  to 
be  paid,  or  day  from  which  interest  is  directed  by  the  order  to  run,  as 
the  case  may  be.    [Statutory  note.]. 
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AvmUBz  y,  sum  of  money  and  intereet  were  lately  before  us  in  our  High  Court  of 
Torn  1.  Justice  in  a  certain  action  [or  certais  actions,  as  the  ease  may  be"]  wherein 
A.B.  is  plaintiff  and  CD.  and  others  are-defendants  [or  in  a  certain  matter 
there  depending  intituled  ^  In  the  matter  of  B,F"  as  the  ease  may  be^ 
by  a  jud^meift  [or  order,  as  the  ease  may  be"]  of  our  said  Court,  bearing' 
date  the  day  of  adjudged  *  [or  ordered,  as  the 

ease  may  be^  to  be  paid  by  the  said  CD,  to  A.B,,  together  with  certain 
coets  in  the  said  judgment,  [or  order,  cu  the  ease  may  be]  mentioned,  and 
which  coata  have  been  taxed  and  allowed  by  one  of  the  taxing  masters 
of  our  said  Court  at  the  sum  of  j6  as  appears  by  the  certi- 

ficate of  the  said  taxing  master,  dated  the  day  of  •     And 

that  of  the  goods  and  chattels  of  the  said  CD.  in  your  bailiwick  you 
ftizther  cause  to  be  made  the  said  sum  of  £  [costs']  together 

with  interest  thereon  at  the  rate  of  £4  per  centum  per  annum  from  the 
day  of  t,  and  that  you  have  that  money  and 

♦  In  Soiion  v.  Solton,  3  Ch.  D.,  276 ;  35  L.  T.,  368 ;  24  W.  R,  663, 
the  plaintiff  haying  discontinued,  but  made  default  in  paying  the  dsf  en- 
danta  taxed  costs,  under  Order  XXIIL,  a  difficulty  arose  in  issuing  a 
writ  of  Jk  fa,  Ibr  the  recovery  of  the  defendants  taxed  costs,  on  account 
of  tiie  provision  in  Order  XLII.,  Rule  9,  that  **  no  writ  of  execution 
shall  be  iamied  without  the  production  to  the  officer  of  the  jud^pnent^ 
or  an  officecopy  thereof."  There  was  no  *' judgment/'  properly  so  called* 
in  Jfoftofi  T.  BUi&n,  and,  therefore,  a  literal  compliance  with  Order  XLII., 
Rule  9,  was  impossible. 

Hall,  Y.C.,  on  an  m;  parte  application  on  bcbalf  of  the  defendant,  con- 
sented to  regard  the  words  of  Order  XXTTT.,  **  thereupon  the  plaintiff 
shall  pay  the  defendant's  costs  of  the  action,"  as  equivalent  to  a  judg- 
ment or  order  for  their  recovery ;  and,  on  the  strength  of  the  language 
of  Order  XLII.,  Rule  12,  ''the  fonns  in  Appendix  F.  may  be  used, 
with  such  wariations  a»  eireumstanees  may  requirff"  gave  leave  to  issue 
a  writ  of^.  /a.,  with  this  variation  in  the  body  of  the  above  statutory 
fbnn: — "  Whidi  was  lately,"  &c.,  '^  in  a  certain  action,"  &c.  **  pursuant 
to  Order  XX  HI.  of  the  Rules  of  Court,  1875,  upon  a  notice  in  writing, 
dsted,**  Ac.,  *'  whereby  the  said  A.  B.  gave  notice  to  the  said  C.  D.  of  dis- 
oontiiniance  of  the  said  action,  and  upon  the  certificate  of  one  of  the 
taziiig  masters  of  our  said  Court,  filed,"  &c.,  **  adjudged  to  bo  paid  for  the 
oosts  of  the  said  action  by  the  said  0.  D.,  together  with  interest  thereon 
from,"  &c.  (the  date  of  the  taxing  master's  certificate). 

The  necessity  for  this  ''variation  "  in  the  future  has  been  obviated  by 
the  new  Role  3  of  Order  XXIII.  (Roles  of  the  Supreme  Court,  June, 
1876,  Rule  9) : — "  A  defendant  may  sign  Judgment  for  the  costs  of  an 
action,  if  it  is  wholly  discontinned." 

t  ThS  DATS  OF  THB  CBRTIFICATB  OF  TAXATION.      Tho  Writ  musi  bo  80 

moulded  as  to  follow  the  substance  of  the  judgment  or  order.  [Statutory 
note.] 

In  Sehr^ehry.  CUmyh^  A^lj.  J.  (C.  P.),  365 ;  55  L.  T.,  850,  judgment  for 
the  defendant  was  entei^  on  the  10th  of  January,  1876,  but  there  was  a 
dalay  in  the  taxation  of  tho  defendant's  costs,  and  the  Master's  aiioeatur  for 
flie  amount  of  these  costs  was  not  givoi  till  the  29th  of  November,  1876. 
The  Master,  on  the  strength  of  the  abowm  ititutoiy  aote»  gave  interest  eo 
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interest  before   hb  iu  our  said  Court   immediately  after  the  executioK  itoMOidls 
heieof  to  be  paid  to  the  said  -4.B.  in  pursuance  of  the  said  judgment  [«•       '^""^  ^ 
order,  m  the  ease  nmf  be  J]    And  in  what  manner  you  shall  haTO  ezeentod 
this  our  writ  make  appear  to  us  in  our  said  Court  immediately  after  til^ 
execution  thereol    And  haye  there  then  this  writ. 
Witness,  &c. 


2.  WntefEkgiL 


In  the  High  Court  of  Justice, 
BiTiaion. 
Between  JL»3»       «* 


187    •    B.  No. 


Plaintiff; 


and 


CD.  and  flfthers       •       •       •       «    Defendants. 
Tictcoia,  by  the  grace  of  God  of  the  United  Kingdom  of  Chreat  Britain 
and  Ireland,  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  ,  greeting. 

Whereas  lately  in  our  High  Court  of  Justice  in  a  certain  action  [or 
certain  actions,  ae  the  ease  moff  be]  there  depending,  wherein  A,B,  is  plain- 
tiff  and  CD.  and  others  are  defendants  [or  in  a  certain  matter  there  depend- 
ing, intituled  "  In  the  matter  of  KF.^"  ae  the  caee  may  6#]  by  a  judgment 
[or  order,  ae  the  ease  may  be]  of  our  said  Court,  made  in  the  said  action 
[<tr  matter,  ae  the  ease  may  be"],  and  bearing  date  the  day  ol 

,  it  was  adjudged  [or  ordered^  ae  ths  caea  map  be]  that 
CJ).  should  pay  unto  AJS,  the  sum  of  £  ,  together  with  inte* 

rest  thereon  after  the  rate  of  £  per  centum  per  annum  from 

the  day  of  ,  together  also  with  certain  costs  as  in  the 

said  judgment  [or  order,  ae  the  eaee  may  be]  mentioned,  and  which  coats 


the  costs  from  the  latter  date  only,  in  accordance  with  the  Equity  practice ; 
and  the  Common  Picas  Drrision  held  that  the  Master^s  decision  was 
right.  In  the  opinion  of  Lord  Coleridge,  C.J.,  and  Denman,  J.,  the 
statutory  note  repeals  1  &  2  Vict.  c.  110,  s.  17,  which  enacts  that  a  judg- 
ment debt  shall  carry  interest  from  the  date  of  entering  judgment; 
but  GroYO,  J.,  did  not  think  it  necessary  to  go  so  far,  as  the  ^dsion 
dealt  only  with  the  costs. 

N.B.  The  following  **  direction  to  the  sheriff  '*  must  be  indorsed  upon 
the  writ,  pursuant  to  Order  XTJT.»  Bule  14,  eupra  : — *'  Levy  £ 
and  £  for  costs  of  execution,  &c.»  and  also  interest  on  £ 

at  £4  per  cent,  per  annum  from  the  day  of  187    y 

until  payment,  besides  sheriff^s  poundage,  officers'  fees,  and  costs  of 
levying  aU  other  legal  expenses  of  tiie  execution."  (See  Rule  13.)  Under 
Order  XLTL,  Rule  11,  the  following  information  must  be  indflansed  on  the 
writ : — "  This  writ  was  issued  by  ,  of 

solicitar  for  the  within-named  •**    **  The  defendant  ia  a 

,  and  resides  at  in  your  bailiwioik.^ 


n 


*^s^» 
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F,  haTe  been  taxed  and  allowed  by  one  of  the  taxing  masters 

*•      of  our  said  Court,  at  the  sum  of  £  ,  as  appears  by  the  oertifi. 

Gate  of  the  said  taxing-master,  dated  the  day  of 

And  afterwards  the  said  A^,  came  into  our  said  Court,  and  according  to 
the  statute  in  such  case  made  and  provided,  chose  to  be  delivered  to  him 
all  the  goods  and  chatiiels  of  the  said  CD.  in  your  bailiwick,  except  his 
oxen  and  beasts  of  the  plough,  and  also  all  such  lands,  tenements,  recto* 
ries,  tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments 
of  copyhold  or  customary  tenure  in  your  bailiwick  as  the  said  CJ),,  or 
any  one  in  trust  for  him,  was  seised  or  possessed  of  on  the  day 

of  ,  in  the  year  of  our  Lord  *  or  at  any  time  after- 

wards, or  over  which  the  said  CD,  on  the  said  day  of 

or  at  any'  time  afterwards  had  any  disposing  power  which  he  might 
without  the  assent  of  any  other  person  exercise  for  his  own  benefit  to 
hold  to  him  the  said  goods  and  chattels  as  his  proper  goods  and  chattels, 
•ad  to  hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  here* 
ditaments  respectively,  according  to  the  nature  and  tenure  thereof  to  him 
and  to  his  assigns,  until  the  said  two  several  sums  of  £  and 

£  ,  together  with  interest  upon  the  said  sum  of  £  at  the 

rate  of  £  per  centum  per  annum  from  the  said  day 

of  and  on  the  said  sum  of  £  (eottt)  at  the  rate  of 

£4  per  centum  per  annum  from  the  day  of  shall  have 

been  levied.  Therefore  we  command  you  that  without  delay  you  cause 
to  be  delivered  to  the  said  A,B.  by  a  reasonable  price  and  extent  all  the 
goods  and  chattels  of  the  said  CD,  in  your  bailiwick,  except  his  oxen 
and  beasts  of  the  plough,  and  also  all  such  lands  and  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  including  lands  and  hereditaments  of 
copyhold  or  customary  tenure,  in  your  bailiwick  as  the  said  CD,,  or  any 
person  or  persons  in  trust  for  him  was  or  were  seised  or  possessed  of  on 
the  said  day  of  f  or  at  any  time  afterwards 

or  over  which  the  said  CD.  on  the  said  day  of  f 

or  at  any  time  afterwards  had  any  disposing  power  which  he  might 
without  the  assent  of  any  other  person,  exercise  for  his  own  benefit,  to 
hold  the  said  goods  and  chattels  to  the  said  A.B.,  as  his  proper  goods 
and  chattels,  and  also  to  hold  the  said  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  respectively,  according  to  the  nature  and  tenure 
thereof  to  him  and  to  his  assigns  until  the  said  two  several  sums  of 
£  and  £  together  with  interest  as  aforesaid,  shall  have 

been  levied.  And  in  what  manner  you  shall  have  executed  this  our  writ 
make  appear  to  us  in  our  Court  aforesaid,  immediately  after  the  execution 

*  The  day  on  which  the  judgment  or  order  was  made    [Statutory 
note]. 
•    t  The  day  on  which  the  decree  or  order  was  made  [Statutory  note]. 
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thereof,  nnder  your  seali,  and  the  Beals  of  those  by  whose  oath  you  shall  Appeadiz  IT, 
make  the  said  extent  and  appraisement.    And  have  there  then  this  writ,      gonn    . 
Witness  Onrselyes  at  Westminster,  &c.* 


^  3.  Wrjt  of  VeHditumi£xp<mas,f 


In  the  ESgh  Court  of  Jostice, 

Division. 
Between  jI,B.     - 


and 


187  .    B.  No. 


Flaintiff, 


-    Defendants. 


Ci>.  and  others 

Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith. 

To  the  Sheriff  of  greeting : 

Whereas  by  our  writ  we  lately  commanded  you  that  of  the  goods  and 
ehattels  of  CD.  [here  recite  thejfleri  faeitu  to  the  end].    And  on  the 

day  of  you  returned  to  us  in  the 

Division  of  our  High  Court  of  Justice  aforesaid,  that  by 
virtue  of  the  said  writ  to  you  directed  you  had  taken  goods  and  chattels 
of  the  said  CD,  to  the  value  of  the  money  and  interest  aforesaid,  which 
said  goods  and  chattels  remained  in  your  hands  unsold  for  want  of 
buyers.  Therefore  we  being  desirous  that  the  said  A,B,  should  be  satis- 
fied his  money  and  Interest  aforesaid,  command  you  that  you  expose  to 
sale  and  sell,  or  cause  to  be  sold,  the  goods  and  chattels  of  the  said  CD., 
by  you  in  form  aforesaid  taken,  and  every  part  thereof,  for  the  best  price 
that  can  be  gotten  for  the  same,  and  have  the  money  arising  from  such 
sale  before  us  in  our  said  Court  of  Justice  immediately  after  the  execu- 
tion hereof,  to  be  paid  to  the  said  ji,B,    And  have  there  then  this  writ. 

Witness  Ourself  at  Westminster,  the  day  of. 

in  the  year  of  our  reign.J 


*  The  form  of  ieete  of  this  writ  of  execution  must  be  the  same  as 
that  proscribed  by  authority  for  the  teste  of  writs  of  summons:-— 
"Witness  Hugh  McCalmont,  Baron  Cairns,  Lord  High  Chancellor  of 
Great  Britain,  at  Westminster,  the  day  of  187    ." 

See  Order  II.,  Kule  8. 

N.B.  As  this  is  a  writ "  for  recovery  of  money,"  it  must  be  indorsed 
with  a  '*  direction  to  the  sheriff"  in  the  same  manner  as  a  writ  of  Ji.  fa. 
See  Order  XLIL,  Kule  14,  eupra. 

The  other  indorsements  must  also  be  the  same  as  on  a  writ  of  ^.  fa. 
See  Order  XLII.,  Rule  11,  eupra, 

t  See  Order  XUII.,  Rule  2,  tupra, 
■    %  This  form  of  tette  is  erroneous.      See  the  notes  to  the  writ  of  eUffU^ 
No.  2,  supra.    N.B. — This  writ  should  be  indorsed  in  the  same  manner 
as  a  writ  oiJl,fa, 
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A9Miidix7,  4.    WrU  of  rUn  Jhwin  Jk  Stmh  ^MttiMlHcU.'* 

^'^^  187  •    B. No. 

In  the  High  Court  of  Justice, 

Division. 
Between  ^^.     -  -  -  •  -    Plaintiff, 

and 
CD,  and  others  -  -  • 


Tictocia,  by  the  grace  of  God  of  the  United  Ejngdom  of  Great 
Britain  and  Ireland  Queen,  Defender  of  the  Faith;  To  the  Bight 
Reverend  Father  in  God  [John]  by  divine  pennission  Lord  Bishop  of 

greeting :  We  command  you,  thatt  of  the  ecclesiastical 
goods  of  CD,,  clerk  in  your  diocese,  you  cause  to  be  made  £ 
irfaich  lately  before  us  in  our  High  Court  of  Justice  in  a  certain  action 
[or  certain  actions,  at  the  ease  nuty  be]  wherein  A,B.  is  plaintiff  and  CM). 
IB  defendant  [or  in  a  certain  matter  there  depending,  intituled  **  In  the 
matter  of  J?.i^.,'*  ^  ^^  ^^^  ^"^tf  ^]>by  a  judgment  [or  order,  ae  the  eaee 
may  he\  of  our  said  Court  bearing  date  the  day  of 

was  adjudged  [or  ordered,  ae  the  eaee  may  5e]  to  be  paid  by  the  said  CJ), 
to  the  said  A.D.y  together  with  interest  on  the  sidd  sum  of 
at  the  rate  of  £  per  centum  per  annum,  from  the 

day  of  and  have  that  money,  tog^ether  with  such  interest  as 

aforesaid  before  us  in  our  said  Court  immediately  after  the  execution 
hereof  to  be  rendered  to  the  said  A^,,  for  that  our  sheriff  of 

returned  to  us  in  our  said  Court  on  [or  "  at  a  day 

now  past '']  that  the  said  CD,  had  not  any  goods  or  ^TrnttAlu  or  any  lay 
fee  in  his  bailiwick  whereof  he  could  cause  to  be  made  the  said  £ 
and  interest  aforesaid  or  any  part  thereof,  and  that  the  said  CJ),  was  a 
beneficed  clerk  (to  wit)  rector  of  the  rectory  [or  vicar  of  the  vicarage]  and 
parish  church  of  ,  in  the  said  sheriff's  county,  and  within  your 

diocese  [ae  in  the  return],  and  in  what  manner  you  shall  have  executed, 
this  our  writ  make  appear  to  us  in  our  said  Court  immediately  after  the 
fficeoation  hereof,  and  have  you  there  then  this  writ.  TVltness  Ourself  at 
WestminBter,  the  day  of  in  the  year  of  our 

liord 


5.     Writ  of  Fieri  Faeiae  to  the  ArehHehop  de  honie  XecletiaeHeie 
during  the  vacancy  of  a  SiehopU  6ee.\ 

^ix!^MiA[kc.aaintheprecedmgform]i  To  tiie  Bight  Bcverwid  Fattier  in 


•  See  Order  XLIH.,  Bule  2,  of  the  pzesoit  Aot^  nyriLaiid  Am  6, 

lllfTSS. 

t  See  Order  XUII.,  Rule  2,  and  Form  ^o.  4,  n^ru. 


COURT  OF  JUDICATDRB  AOT^   187S  AND   1875.        879 

€k>d  [John]  by  Divine  Providenoe  Loxd  Aichbishop  of  Canterbury,  Primate   Anpendiz  7| 

of  all  England  and  Metropolitan,  greeting :    We  command  you,  that  of      *onn  g» 

the  ecclesiastical  goods  of  CJ).,  clerk  in  the  ^ooese  of 

which  is  within  the  province  of  Canterbury,  as  Ordinary  of  that  church, 

the  episcopal  see  of  now  being  vacant,  you  cause  to  be 

made  [&c.,  conclude  aa  in  the  preceding  form]. 


6.     Writ  of  Sequsstruri  Faetiu  ie  hmU  SeeknMsHnt,* 

187  .        B.  No. 
In  the  High  Court  of  Justice, 

Division. 

Between  A.£m  •  •  »    Plaintifl^ 

and 

(7.2).  and  othera      -  «    Defendaati. 

Tictoria,  by  the  grace  of  Otod  of  the  United  Kingdom  of  Great 

and  Ireland  Queen,  Defender  of  the  Faith;    To  the  Bight  Beverend 

Father  in  €k>d  {John]  by  Divine  permission  Lord  Biahop  of 

greeting :  Whereas  we  lately  commanded  our  sheriff  of  that 

he  should  omit  not  by  reason  of  any  liberty  of  his  coimty,  but  that  he 

should  enter  the  same,  and  cause  [to  be  made,  if  after  the  return  to  a  fieri 

facias,  or  delivered,  if  after  the  return  to  an  elegit^  ^e.,  emd  M  tUhtr  eau 

recite  tht  former  \crit.]    And  whereupon  our  said  sheriff  of  on 

\pr  "  at  a  day  past "]  returned  to  us  in  the  Division 

of  our  said  Court  of  Justice,  that  the  said  CD,  was  a  beneficed  derk ;  that 

is  to  say  rector  of  the  rectory  [or  vicar  of  the  vicarage]  and  parish  church 

of  in  the  county  of  ,  and  within  your  diooeae 

and  that  he  had  not  any  goods  or  chattels,  or  any  lay  fee  in  hia  baaUwick 

\here  foUow  the  words  of  the  eheriff^e  return,]    Therefare  we  command 

you  that  you  enter  into  the  said  rectory  [or  vican^]  and  parish  chuzoh 

of  ,  and  take  and  sequester  the  lame  into  your  poaaessum, 

and  that  you  hold  the  same  in  your  possession  until  yon  shall  have  levied 

the  said  £  and  interest  aforesaid,  of  the  rents,  tithes,  rentohaxgei 

in  lieu  of  tithes,  oblations,  obventions,  fruits,  issues,  and  profits  thereof 

and  other  ecclesiastical  goods  in  your  diocese  of  and  belonging  to  the  aaid 

rectory  [or  vicarage]  and  parish  church  of  and  to  the  said 

CD.  as  rector  [or  vicar]  thereof  to  be  rendered  to  the  said  A^B.^  and 

what  you  shall  do  therein  make  appear  to  ub  in  our  aaid  Court  immadiataly 

after  the  execution  hereof,  and  have  you  there  then  thia  wriL   WitneM 

Ouxself  at  Westminster  the  day  of  in  ike 

year  of  our  Lord  . 


*  See  Order  XLIILtJEUAe^ii«pr«. 
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Form  7. 


7.     Writo/FimessioH* 

187 .         B.  No. 
In  the  High  Court  of  Jostice, 
Divirion. 
Between  u^.^.       .  .  -  •    PlaintifB^ 

and 
CD.  and  others  -  -  -    Defendants. 

Victoria,  to  the  sheriff  of  »  greeting  : 

Whereas  lately  in  onr  High  Court  of  Justice,  by  a  judgment  of  the 
Division  of  the  same  Court  [A.B,  recoYered]  or  [S^.  was 
ordered  to  deliTer  to  A,BJ]  possession  of  all  that  with 

the  appurtenances  in  your  bailiwick :  Therefore,  we  command  yon  that 
you  omit  not  by  reason  of  any  liberty  of  y<nir  county,  but  that  yon  enter 
the  same,  and  without  delay  you  cause  the  said  A,B.  to  have  possession  of 
the  said  land  •and  premises  with  ther  appurtenances.  And  in  what  manner 
you  have  executed  this  our  writ  make  appear  to  the  Judges  of  the 

Division  of  our  High  Court  of  Justice  immediately 
after  the  execution  hereof,  and  have  you  there  then  this  writ.  Witness,  &c. 


8.  Writ  of  Lelivery.f 


In  the  High  Court  of  Justice, 
Division. 
Between  A.B. 

CD,  and  others 


and 


187    .        B.  Ko. 

Flaintifr, 
Defendants. 


*^^ctoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith ;   To  the  sheriff  of  greet- 

ing: We  command  you,  that  without  delay  you  cause  the  following 
chattels,  that  is  to  say  [here  enumerate  the  chattels  recovered  by  the  Judy 
ment  for  the  return  of  which  execution  has  been  ordered  to  issue'],  to  be  re- 
turned to  A.B,,  which  the  said  A.B.  lately  in  our  recovered 
against  CD.  [or  CJ>.  was  ordered  to  deliver  to  the  said  A,B,^  in  an 
action  in  the  Division  of  our  said  Court.*  And  wo  further 
command  you,  that,  if  the  said  chattels  cannot  be  found  in  your  bailiwick, 
you  distrain  the  said  CD.  by  all  his  lands  and  chattels  in  your  baili- 
wick, so  that  neither  the  said  CD. )  nor  any  one  for  him  do  lav 
hands  on  the  same  until  the  said  CD.  render  to  the  said  A.B,  the  said 
chattels ;  and  in  what  manner  you  shall  have  executed  this  our  writ  make 
appear  to  the  Judges  of  the                      Division  of  our  High  Court  of 


•  See  Order  XLII.,  Rule  3,  and  Order  XLVin.,  supra.    See,  also. 

Order  XL.,  Hvle  11,  as  to  indorsements.         

t  See  Order  XLH.,  Rule  4,  and  Order  XLYIII.,  supra. 
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Justice,  immodiatoly  after  the  oxecution  hereof,  and  haye  you  there  then  Appendix  F 
this  writ.    Witness,  &c.  jform  8t 

T?u  likey  but  instead  of  a  DUtrett  until  the  Chattel  is  returned,  eommanding 
the  Sheriff  to  levy  on  defendant''*  Goods  the  assessed  vtUue  of  it. 

[Proceed  as  in  the  preceding  form  until  the*,  and  then  thus ;]  And  we 
further  command  you,  that  if  the  said  chattels  cannot  he  found  in  your 
hailiwick,  of  the  goods  and  chattels  of  the  said  CD,  in  your  hailiwick  you 
caiise  to  bo  made  £  [the  assessed  value  of  the  chattels'],  and  in 

what  manner  you  shall  have  executed  this  our  writ  make  appear  to  the 
J  ud;^  of  the  Division  of  our  High  Court  of  Justice  at  West- 

minster, immediately  after  the  execution  hereof,  and  have  you  there  then 
this  writ.    Witness,  &c.* 


9.   Writ  of  Attachment,^ 
In  the  High  Court  of  Justice,  187      .    B.  No. 

Division. 
Between -4. B.  -  -  .  .    Plaintiff, 

and 
CD,  and  others        -  -  -    Defendants. 

Victoria,  &c. 

To  the  sheriff  of  greeting : 

We  command  you  to  attach  CD,  bo  as  to  have  him  before  us  in  the 

Division  of  our  High  Court  of  Justice  wheresoever 
the  said  Court  shall  then  be,  there  to  answer  to  us,  as  well  touching  a  con- 
tempt which  ho  it  is  alleged  hath  committed  against  us,  as  also  such  other 
matters  as  shall  be  then  and  there  laid  to  his  charge,  and  further  to  per- 
form and  abide  such  order  as  our  said  Court  shall  make  in  this  behalf^ 
and  hereof  fail  not,  and  bring  this  writ  with  you.    Witness,  &c. J 

10.   JTrit  of  Sequestration,^ 
In  the  High  Court  of  Justice,  187      .    B.  No. 

Division. 
Between  A.B,  ....    Plaintiff, 

and 
CD,  and  others         ...    Defendants. 

Victoria,  &c. 

To  [names  of  not  less  than  four  Commissioners]  greeting : 

Whereas  lately  in  the  Division  of  our  High  Court  of 

*  These  two  forms  are  copied  from  the  34th  and  35th  forms  in  the 
Schedule  to  the  Reg.  Gen,  Mich.  Vac.,  1854.  See  Order  XLTT.,  Bule  11, 
as  to  indorsements. 

t  See  Order  XLII.,  Bules  2,  4,  5  and  6,  and  Order  XLIV.,  Bules 
1  and  2,  supra, 

{  See  Order  XUI.,  Bule  11,  as  to  indorsements. 

§  Sen  Order  XLII.,  Bules  2,  4  and  0,  and  Order  XL  VIII.,  tupra, 
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AwmtmAi^  Justice  in  a  certain  action  there  depending,  wherein  A^,  ia  pli»«t»ff  and 
jrona  10.      ^*^*  '^^  others  arc  defendants  [or,  in  a  certain  matter  then  depending, 

intituled  "  In  the  matter  of  £.F.f**  as  the  ease  may  be]  by  a  judgment  [or 

order,  a»  the  ease  may  he]  of  our  said  Court  made  in  the  said  action  [or 
matter],  and  bearing  date  the  day  of  187     y  it 

was  ordered  that  the  said  CD,  should  [pay  into  Ck)nrt  to  the  credit  of  the 
Mid  action  the  sum  of  £  ,  or  as  the  ease  may  be].    Know  ye, 

therefore,  that  we,  in  confidence  of  your  prudence  and  fidelity,  have 
given,  and  by  these  presents  do  give  to  you,  or  any  three  or  two  of  yon* 
full  power  and  authority  to  enter  upon  all  the  messuages,  lands,  tenementu, 
and  real  estates  whatsoeyer  of  the  said  CD.,  and  to  collect,  receive,  and 
iequester  into  your  hands  not  only  all  the  rents  and  profits  of  his  said 
messuages,  lands,  tenements,  and  real  estate,  but  also  all  his  goods,  chattels^ 
and  personal  estates  whatsoever,  and  therefore  we  command  you,  any 
three  or  two  of  you,  that  you  do  at  certain  proper  and  convenient  days 
and  hours,  go  to  and  enter  upon  all  the  messuages,  lands,  tenements,  and 
real  estates  of  the  said  CD.  and  that  you  do  collect,  take,  and  get  into 
your  hands  not  only  the  rents  and  profits  of  his  said  real  estate,  but  also 
all  his  goods,  chattels,  and  personal  estate,  and  detain  and  keep  the  same 
under  sequestration  in  your  hands  until  the  said  CD.  shall  [pay  into  Court 
to  the  credit  of  the  said  action  the  simi  of  £  or  as  the  ease 

may  be^]  clear  his  contempt,  and  our  said  Court  make  other  order  to  the 
contrary.    Witness,  &c.* 


*  Sec  Order  XL.,  Rule  11,  as  to  indorsenoate. 
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SECOND    SCHEDULE."" 


BepeaL 


Session  and 
Chapter. 


6  Geo.  IV. 
c.  84. 


32   &    33 

Vict.  c.  71 


32   &    33 
Vict.  c.  83 

36   &    37 
Vict,  c  66 


An  Act  to  provide  for  the  aug- 
menting tko  salaries  of  the 
Master  of  the  Bolls  and  the 
Vicc-ChaDcoUor  of  England, 
the  Chief  Baron  of  the  Court 
of  Exchequer,  and  the  Puisne 
Judges  and  Barons  of  the 
Courts  in  Westminster  Hall, 
and  to  enable  His  Majesty  to 
grant  anannuityto  such  Vice- 
Chancellor,  and  additional 
annuities  to  such  Master  of 
the  Rolls,  Chief  Baron,  and 
Puisne  Judges  and  Barons 
on  their  resignation  of  their 
respective  offices. 

The  Bankruptcy  Act,  1869    - 


The  Bankruptcy  Repeal  and 
Insolvent  Court  Act,  1869. 

Supreme  Court  of  Judicature 
Act,  1873. 


Extent  of  Repeal. 


Section  seven. 


Section  one  hundred  and 
sixteen  firom  "  provided  that 
at  any  time,"  inclusive,  to 
end  of  the  section. 

Section  nineteen  from  "pro- 
vided that  at  any  time,"  in- 
clusive, to  end  of  the  section. 

So  much  of  sections  three  and 
sixteen  as  relates  to  the  Lon- 
don Court  of  Bankruptcy,  sec- 
tion six,  section  nine,  sectioii 
ten,  somuch  of  section  thirteen 
as  relates  to  Additional  Judges 
of  the  Court  of  Appeal,  sectioti 
thirty-four  from  "  all  matters 
pending  in  the  London  Court 
of  Baoia'apty"  to  "Londoti 
Court  of  Bankruptcy,"  sec- 
tion thirty-five,  section  forty- 
eight,  section  fifty  -  three, 
section  sixty -three,  section 
sixty  -  eight,  section  sixtj- 
nine,  section  seventy,  section 
seventy-one,  section  seventy- 
two,  section  seventy  -  three, 
section  seventy-four,  and  thb 

WHOLE  OF  THE  SCHSDULX. 


*  This  is  the  Schedule  referred  to  in  section  33  of  the  present  Act.  A 
list  is  given  in  the  note  to  that  section,  aupra^  of  the  other  enactments 
repealed  by  this  Act  in  addition  to  those  mentioned  in  this  Sohednle. 


EULES  OF  THE  SUPREME  COUET  (COSTS).* 


FIRST  ORDER  IN  COUNCIL,! 
OF  12th  august,  1875. 

At    the  Court   at  Osborne  House,  Isle   of  Wight,  the 

12th  day  of  August,  1875. 

PRESENT, 
.  The  QUEEN'S  Most  Excellent  Majesty  in  Council. 

ririt  Order  in  TT7HEREAS  by  an  Act  passed  in  the  present  Session  of 
Aug.' 18, 1870.  ^^  Parliament  intituled  "An  Act  to  amend  and  ex- 
'  tend  the  Supreme  Court  of  Judicature  Act,  1873/*  it  is 
enactedt  that  Her  Majesty  may,  at  any  time  after  the  pass- 
ing and  before  the  commencement  of  the  said  Act,  by 
Order  in  Council,  made  upon  the  recommendation  of  the 
Lord  Chancellor,  the  Lord  Chief  Justice  of  England,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  Common 
Pleas,  the  Lord  Chief  Baron  of  the  Exchequer  and  the  Lords 
Justices  of  Appeal  in  Chancery,  or  any  five  of  them  and  the 
other  Judges  of  the  several  Courts  intended  to  be  united 
and  consolidated  by  the  said  Principal  Act  as  amende<I 
by  the  said  Act,  or  of  a  majority  of  such  other  Judges, 
make  any  further  or  Additional  Rules  of  Court  §  for  carrying 
the  said  Principal  Act  and  the  said  Act  into  efiFect,  and  in 
particular  for  all  or  any  of  the  following  matters,  so  far  as 

♦  By  Rule  1  of  the  Holes  of  the  Supreme  Court,  December,  1876, 
"The  Additional  Rules  of  Court  made  by  Order  in  Council  on  the  12th 
day  of  August,  1876,  may  be  cited  as  *  The  Rules  of  the  Supreme  Court 
(Costs)/" 

T  From  the  "  London  Gazette'*  of  24th  August,  1876. 

j  Section  17  of  the  Supreme  Court  of  JudiSiture  Act,  1875,  is  referred 
to. 

{  The  new  body  for  making  Rules  of  Court  is  defined  by  s.  17  of  the 
Appellate  Jurisdiction  Act,  1876. 
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they  are  not  provided  for  by  the  Rules  in  the  first  Schedule  pirit  Order  in 
to  the  said  Act;  that  is  to  say,  (1)  For  regulating  the  ^^^^^75 

sittings  of  the  High  Court  of  Justice  and  the  Court  of- 

Appeal,  and  of  any  Divisional  or  other  Courts  thereof  re- 
spectively, and  of  the  Judges  of  the  said  High  Court  sitting 
in  chambers ;  and  (2)  For  regulating  the  pleadings,  prac- 
1  ice  and  procedure  in  the  High  Court  of  Justice  and  Court 
of  Appeal ;  and  (3)  Generally  for  regulating  any  matters 
relating  to  the  practice  and  procedure  of  the  said  Courts 
respectively  or  to  the  duties  of  the  officers  thereof  or  of 
the  Supreme  Court,  or  to  the  costs  of  proceedings  therein  : 
Now,  therefore.  Her  Majesty,  in  pursuance  of  the  said 
Act  and  by  and  with  the  advice  of  Her  Pri\'y  Coimcil, 
and  upon  the  recommendation  of  the  Lord  Chancellor, 
the  Lord  Chief  Justice  of  England,  the  Master  of  the 
Rolls,  the  Lord  Chief  Justice  of  the  Common  Pleas,  the 
Lord  Chief  Baron  of  the  Exchequer  and  the  Lords  Justices 
of  Appeal  in  Chancery  and  a  majority  of  the  other  Judges 
of  the  several  Courts  intended  to  be  united  and  consolidated 
by  the  said  Principal  Act  as  amended  by  the  said  Act,  is 
pleased  to  make  and  issue  the  Additional  Rules  of  Court 
following  for  the  purposes  aforesaid. 

C.  L.  PecL 


Additional   Rules    of   Court    under   the    Supreme 
Court  of  Judicature  Act,  1875. 

Order  L 
Where  any  written  deposition  of  a  witness  has  been  filed 
for  use  on  a  trial,  such  deposition  shall  be  printed,  unless 
otherwise  ordered. 

See  the  Order  in  Chancery  of  the  16th  of  May,  1862,  Rule  4.  As  to 
•*  evidence  generally,"  see  Order  XXXVII.,  supra. 

*•  Has  been  filed"."  Sec  Rule  4  of  Order  XXXVII.,  and  BoUon  v. 
Bolton*  cited  under  that  Rule,  supra, 

"  ShaU  be  printed."  See  Order  LVI.,  Rule  2,  supra,  and  Order  V. 
of  ihese  Rules,  infra. 

♦  2  Ch.  D.,  217 ;  34  L.  T.,  123 ;  24  W.  R.,  426. 
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(MffiL.  Oeder  IL 

n^.  la,  M7  .  ^^  Boles  of  Court  as  to  printing  depositions  and  affi- 
davits to  be  used  on  a  trial  shall  not  apply  to  depositions 
and  afadavits  which  have  previously  been  used  upon  any 
proceeding  without  having  been  printed. 

Ab  to  '*  printing  depositions,"  see  Order  I.  of  those  Kules,  supra, 
Bj  Rule  6  of  Order  XXXVIII.,  ^  when  the  evidence  in  any  action  is, 
under"  that  "  Order,  taken  by  affidavit^  such  evidence  shall  bo  printed." 
Ab  to  the  practice  in  the  Court  of  Appeal,  see  Order  LYIII.,  Eole  11, 

Order  III. 

Other  affidavits  than  those  required  to  be  printed  by 
Order  XXXVIII.,  Bxile  6,  in  the  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1875,  may  be  printed  if  all  the 
parties  interested  consent  thereto,  or  the  Court  or  Judge  so 
order. 

This  was  Order  LVT.,  Rule  6,  of  the  Schodulo  to  the  Supreme  Court  of 
Judicature  Act,  1875,  but  it  was  struck  out  in  Committee  on  the  Bill  in  the 
House  of  Commons,  and  was  inserted  here  instead. 

"Those  required  to  bo  printed."  All  evidence  by  affidavit  in  any 
action  under  Order  XXXVIIL  is  "  required  to  be  printed." 

Order  IV. 
The  3rd  Rule  of  the  Order  XXXIV.,  in  the  First  Schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply 
to  a  special  case,  pursuant  to  the  Act  of  13  and  14  Victoria, 
c.  35. 

By  Order  XXXIV.,  Rule  3,  supra,  "  every  special  case  shall  be  printed 
by  the  plaintiff,  and  signed  by  the  several  parties  and  their  solicitors,  and 
flhall  be  filed  by  the  plaintiff.  Printed  copies  for  the  use  of  the  Judges 
shall  be  delivered  by  the  plaintiff."  See  Reg.  Gen.  Hil.  T.,  1853, 
Bole  16. 

The  present  Order  "  refers  to  printing  sixjcial  cases  in  Equity,''^*  The 
13  &  14  Vict.  c.  35,  enabled  parties  interested  in  questions  cognizable  in 
the  Court  of  Chancery  to  concur  in  stating  a  special  case  for  the  opinion 
of  that  Court."* 

Order  V. 
Where,  pursuant  to  Rules  of  Court,  any  pleading, 

*  Coe's  Fnu:tice  of  the  Judges'  Chambers,  107. 
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special  case,  petition  of  right,  deposition,  or  affidavit  is  to     Order  Y  • 
BE  PKiNTBD,  and  where  any  printed  or  other  office  copy   ^'    ' 
thereof  is  to  be   taken,  the   following  regulations  shall 
be  observed: — 

"Any  pleading/'  Every  pleading  containing  more  than  ton  folioB  of 
seventy-two  words  each,  and  not  being  a  petition  or  snmmons,  must  be 
printed,  imder  Order  XIX.,  Rules  6  and  6a,  supra. 

"  Special  case."  See  Order  IV.  of  these  Kules,  »upra.  Every  special 
case  must  be  printed  by  the  plaintiff,  under  Order  XXXTV.,  Rule  3. 

"Petition  of  right."  As  to  petitions  of  right,  see  the  23  and  24 
Vict.  c.  34  (1860).  A  printed  copy  of  the  petition  of  right  must  be  filed, 
under  the  Chancery  Order  of  February  1st,  1862. 

"  Deposition."    See  Order  I.  of  these  Eulos,  supra, 

"Affidavit."  See  Order  XXXVin.,  Rule  6,  and  Order  III.  of  these 
Rules,  supra. 

1.  The  party  on  whose  behalf  the  deposition  or  affidavit 
is  taken  and  filed  is  to  print  the  same  in  the  manner  pro- 
vided by  Rule  2  of  Order  LVI,  in  the  First  Schedule  to 
the  Supremo  Court  of  Judicature  Act,  1875. 

See  Order  IX.,  Rule  3,  of  the  Chancery  Orders. 

"  In  the  manner  provided  by  Rule  2  of  Order  LVI.,"  i.e. ,  **  on  cream- 
wove  machine  drawing  foolscap  folio  paper,  19  lbs.  per  mill  ream,  or 
thereabouts,  in  pica  t>'pe,  leaded,  wi&  an  inner  margin  about  three- 
quarters  of  an  inch  wide,  and  an  outer  margin  about  two  inches  and  a 
half  wide." 

2.  To  enable  the  party  printing  to  print  any  deposition, 
the  officer  with  whom  it  is  filed  shall  on  demand  deliver 
to  such  party  a  copy  written  on  draft  paper  on  one  side 
only. 

Compare  the  Order  in  Chancery  of  the  16th  of  May,  1862,  Rule  3. 
Copy  for  the  printer  is,  as  is  well  kuown,  written  **  on  one  side  only." 

3.  The  party  printing  shall,  on  demand  in  writing, 
famish  to  any  other  party  or  his  solicitor  any  number 
of  printed  copies,  not  exceeding  ten,  upon  payment 
therefor  at  the  rate  of  one  penny  per  polio  for  one 
copy,  and  one  halfpenny  per  folio  for  every  other 
copy. 

See  the  new  Rule  20  of  the  Rules  of  the  Supreme  Court,  June,  1876» 
cited  at  the  end  of  the  Schedule  to  Order  YI.  of  these  Rules.  Under  ^e 
former  CHumcery  practice  the  defendant  could  demand  ten  printed  oopies 
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Order  Y.      ^^  ^®  ^^  (Chancery  Order  IX.,  Hule  5),  at  Jd.  per  folio  (Chancery 
Acg.  12,  IsVfi.  Order  XL.,  Rufe  19) ;  and  the  plaintiff  could  demand  one  printed  office 

'- — *- copy  of  the  Answer  at  4d.  per  folio,  and  ten  other  printed  copies  at  }d-  per 

fofio  (Chancery  Order  of  6th  March,  1860,  Rules  6,  7  and  8).^  Subject 
thereto,  parties  delivering  to  other  parties,  on  demand,  copies  of  the 
pleadings,  were  entitled  to  charge  4d.  per  folio  (pauper  parties  charged 
and  paid  IJd.  per  folio).    Reg.  as  to  Fees,  Hil.  T.,  1860,  IV.,  1,  2,  3. 

4.  The  solicitor  of  the  party  printing  shall  give  credit 
for  the  whole  amount  payable  by  any  other  party  for 
printed  copies. 

*'  Give  credit,"  i.e.,  to  the  party  printing. 

5.  The  party  entitled  to  be  furnished  with  a  print 
shall  not  be  allowed  any  charge  in  respect  of  a  written 
copy,  unless  the  Court  or  Judge  shall  otherwise  direct. 

Taken  from  Chancery  Order  XL.,  Rule  8,  and  the  Chancery  Order  of 
March  6th,  1860,  Rule  13. 

6.  The  party  by  or  on  whose  behalf  any  deposition, 
affidavit,  or  certificate  is  filed,  shall  leave  a  copy  with  the 
officer  with  whom  the  same  is  filed,  who  shall  examine  it 
with  the  original  and  mark  it  as  an  office  copy ;  such  copy 
shall  be  a  copy  printed  as  above  provided  where  such 
deposition  or  affidavit  is  to  be  printed. 

Taken  from  the  Chancery  Orders  of  the  6th  of  March,  1860,  Rules  2 
and  3,  and  of  the  16th  of  May,  1864,  Rule  3,  and  Chancery  Order 
XXXVI.,  Rule  2. 

"As  ahove  provided."  See  Rule  1  of  this  Order,  and  Order  LVI., 
Rule  2,  supra. 

The  meaning  of  the  last  sentence  of  this  Rule  (which  is  rather  obscure) 
is,  that  the  copy  left  wiUi  the  officer  must  be  printed,  when  the  original 
must  be  printed. 

7.  The  party  or  solicitor  who  has  taken  any  printed  or 
written  office  copy  of  any  deposition  or  affidavit  is  to  pro- 
duce the  same  upon  every  proceeding  to  which  the  same 
relates. 

Copied  from  Chancery  Order  XXXVI.,  Rule  10. 

8.  Where  any  party  is  entitled  to  a  copy  of  any  deposi- 
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tion,  affidavit,  proceeding,  or  document,  filed  or  prepared     order  V., 
by  or  on  behalf  of  another  party,  which  is  not  requiued  ^^'  ^' 
TO  BE  PRINTED,  Buch  copy  shall  be  furnished  by  the  party 
by  or   on   whose    behalf  the   same    has    been    filed  or 
prepared. 

Copied  from  Chancery  Order  XXXVI.,  Ride  5. 

**  Is  not  required  to  be  printed."  Every  pleading,  which  contains  less 
than  ten  folios  of  72  words  each,  may  be  either  printed  or  written.  Order 
XIX.,  Rules  5  and  5a,  tupra. 

By  Order  II.  of  these  Rules,  depositions  and  affidavits  which  have  iiro- 
viously  been  used  upon  any  proceeding  without  having  been  printed,  need 
not  be  printed  for  use  on  the  triaL 

9,  The  party  requiring  any  such  copy,  or  his  solicitor, 
is  to  make  a  written  application  to  the  party  by  whom 
the  copy  is  to  be  furnished,  or  his  solicitor,  with  an 
undertaking  to  pay  the  proper  charges,  and  thereupon 
such  copy  is  to  be  made  and  ready  to  be  delivered  at  the 
expiration  of  twbntt-four  hours  after  the  receipt  of 
such  request  and  undertaking,  or  within  such  other  time 
as  the  Court  or  Judge  may  in  any  case  direct,  and  is  to  be 
furnished  accordingly  upon  demand  and  payment  of  the 
proper  charges. 

Copied  from  Chancery  Order  XXXVI.,  Rules  4  and  6,  "24"  being 
Bubstituted  for  "  48  "  hours. 

10.  In  the  case  of  an  ex  parte  application  for  an  in- 
junction or  writ  of  ne  exeat  regno,  the  party  making 
such  application  is  to  furnish  copies  of  the  affidavits 
upon  which  it  is  granted  upon  payment  of  the  proper 
charges  immediately  upon  the  receipt  of  sach  written 
request  and  undertaking  as  aforesaid,  or  within  such  time 
as  may  be  specified  in  such  request,  or  may  have  been 
directed  by  the  Court. 

Copied  from  Chancery  Order  XXXVI.,  Rule  9. 

As  to  ex  parte  applications  for  injunctions,  see  section  25,  subs.  (8},  of 
the  Principal  Act,  and  Order  LII.,  Rule  4,  tupra. 
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01^^  Y,  The  writ  of  ne  exeat  regno  is  not  now  used  for  State  pnrpoeee,  bat  is  a 

Avff.  1S|  liirfl.  mere  process  in  a  Chancery  suit,  used  to  prevent  one  of  the  partieB  ftom 

*  withdrawing  his  person  or  property  from  the  jurisdiction  of  the  Ck>iiit 

by  goin^  abroad,  unless  he  shall  first  give  security  for  the  satia&ctiQii  of 

such  claim  as  the  other  party  shall  establish.* 

11.  It  shall  be  stated  in  a  note  at  the  foot  of  every 
affidavit  filed  on  whose  behalf  it  is  so  filed,  and  such 
note  shall  be  printed  on  every  printed  copy  of  an  affidavit 
or  set  of  affidavits,  and  copied  on  every  office  copy  and 
copy  famished  to  a  party. 

Partly  taken  from  the  Chancery  Order  of  February  5th,  1861^; 

As  to  the  cases  in  which  affidavits  are  printed,  see  Older  XXXTHJ., 
Rule  6,  and  Order  III.  of  these  Eules,  supra, 

12.  The  name  and  address  of  the  party  or  solicitor  by 
whom  any  copy  is  furnished  is  to  be  endorsed  thereon 
in  like  manner  as  upon  proceedings  in  Courts  and  such 
party  or  solicitor  is  to  be  answerable  for  the  same  being  a 
trae  copy  of  the  original,  or  of  an  office  copy  of  the 
original,  of  which  it  purports  to  be  a  copy,  as  the  case 
may  be. 

Copied  from  Chancer}^  Order  XXXVI.,  Rule  8. 

"In  like  manner  as  upon  proceedings  in  Court."  See  Order  IV.,  and 
Order  XLII.,  Rule  11,  supra, 

13.  The  folios  of  all  printed  and  written  office  copies, 
and  copies  delivered  or  furnished  to  a  party,  shall  be 
numbered  consecutively  in  the  margin  thereof,  and 
such  written  copies  shall  be  written  in  a  neat  and  legible 
manner  on  the  same  paper  as  in  the  case  of  printed  copies. 

Copied  from  Chancery  Order  XXXVI.,  Rules  8  and  11. 

"  On.  the  same  paper  as  printed  copies."  /.r.,  '*  on  cream  wove  machine 
drawing  foolscap  folio  pajKjr,  191bs.  per  mill  ream,  or  thereabouts."  Order 
LVI.y  Rule  2,  and  Rule  1  of  this  Order,  supra. 

14.  In  case  any  party  or  solicitor  who  shall  be  re- 
quired to  furnish  any  such  written  copy  as  aforesaid  shall 
either  refuse  or,  for  twenty-four  hours  from  the  time  when. 

♦  2  Stephen's  Comm.,  604,  7th  edn.,  n.  (x.),  citing  Lord  Bacon's 
Ordinances,  No.  89 ;  Ex  parte  Brunker,  3  P.  W.,  312;  Lick  y.  SwmUm^  1 
Yee.  and  B.,  373 ;  Goodman  y.  Sayera^  6  Madd.,  471. 
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the  application  for  sucli  copy  has  been  made,  neglect  to     Order  v., 
furnish  the  same,  the  person  by  whom,  such  application  * 

shall^be  made  shall  be  at  liberty  to  procure  an  office  copy 
from  theJofBice  in  which  the  original  shall  have  been 
iiled,  and  in  such  case  no  costs  shall  be  due  or  payable 
to  the  solicitor  so  making  default  in  respect  of  the  copy  or 
copies  so  applied  for. 

Copied  from  Chancery  Order  XXXVL,  Rule  12. 
**  Kcquired  to  furnish,  as  aforesaid."     See  Rule  9  of  this  Order,  supra. 
As  to  the  costs  of  copies,  see  the  Schedule  to  Order  VI.  of  those  Rules, 
infra, 

15.  Where,  by  any  order  of  the  Court  (whether  of 
Appeal  or  otherwise),  or  a  Judge,  any  pleading,  evidence, 
or  other  document  is  ordered  to  be  printed,  the  Court  or 
Judge  may  order  the  expense  of  printiug  to  be  borne  and 
allowed,  and  printed  copies  to  be  furnished,  by  and  to 
such  parties  and  upon  such  terms  as  shall  be  thought  fit. 

As  to  ordering  evidence  to  be  printed  for  the  Court  of  Appeal,  see 
Order  LVIII.,  Rule  12,  supra. 


COSTS* 
ORDER  VI. 

The  following  regulations  as  to  costs  of  proceedings  in 
the  Supremo  Court  of  Judicature  shall  regulate  such  costs 
from  the  commencement  of  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875  :— 

1.  Solicitors  shall  be  entitled  to  charge  and  be  allowed 
the  fees  set  forth  in  the  column  headed  "  lower  scalb  " 
in  the  Schedule  hereto — 

Copied  from  the  Chancery  Regnlations  as  to  Fees,  1860. 

*  See,  on  this  subject,  Order  LY.  of  the  Rules  of  the  Supreme  Gooxt, 
and  the  cases  there  cited,  supra.  See,  also,  Mr.  Scott's  little  work  on 
<*  Costs  under  the  Judicature  Acts,  1873  and  1876,"  and  Waterlow's 
«  Guide  to  the  Preparation  of  Bills  and  Costs,"  4tli  edn.  (1877),  which 
contain  ver^'  useful  PRscEDEZfTs  op  Taxed  Bills. 
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Order  VI.,        In  all  actions  for  purposes  to  which  any  of  the  forms  of 

Aug.  Ig,  1875.  i:?D0RSEMENT    OF   CLAIMS   On   writS  of   SUmmOBS  IN 

SECTIONS  II.,  IV.,  AND  VII.,  IN  PaRT  II.  OF  APPEN- 
DIX (A.),  referred  to  in  the  3rd  Rule  of  Order  III., 
in  the  Schedule  to  the  Supreme  Court  of  Judicature 
Act,  1875,  or  other  similar  forms,  are  applicable 
(except  as  after  provided  in  actions  for  injunctions*)  : 

The  Sections  referrod  to  contain  Common  Law  indonemonts  for  debt 
and  damagoe,  &c.,  special  and  otherwise. 

In  all  causes  and  matters  by  the  34th  section  of  the 
Supreme  Court  of  Judicature  Act,  1873,  assigned 
to  the  Queen's  Bench  Division  of  the  Court; 

In  all  causes  and  matters  by  the  34th  section  of  the  said 
Act  assigned  to  the  Common  Pleas  Division  of 
the  Court ; 

In  all  causes  and  matters  bv  the  34th  section  of  the  said 
Act  assigned  to  the  Exchequer  Division  of  the  Court ; 

In  all  causes  and  matters  by  the  34th  section  of  the 
said  Act  assigned  to  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  Court. 

Sir  Kobert  Phillimore,  on  the  3rd  of  April,  1876,  directed  that  the  fe<*8 
on  the  Higher  Scale  arc  to  be  allowed  as  a  s^eneral  rule  (always  open  to 
exception)  in  Admiralty  actions  in  the  Probate,  Divorce  and  Admiralty 
Division,  as  follows : — 

In  actions  for  salvage  when  £1 ,000  or  upwards  is  awarded ; 

In  actions  for  damage  by  collision,  to  plaintiffs,  when  £1,000  or 

upwards  is  recovered,  exclusive  of  interest ; 
To  defendants,  when  £2,000  or  upwards  is  claimed  by  plaintiffs ; 
But  in  any  case  in  which  the  fees  on  the  Higher  Scale  are  sanctioned, 
the  taxing  officer  is  to  exercise  a  discretion  as  to  the  extent  to  ^hicU 
those  under  the  head  of  **  Appearances,"  "  Instructions,"  **  Perusals,*' 
and  **  Attendances  "  are  to  bo  allowed. 

And  also  in  causes  and  matters  by  the  34th  section  of 
the  said  Act  assigned  to  the  Chancery  Division  of  the 
Court  in  the  following  casesf  (that  is  to  say)  : — 

♦  See  Rule  2  of  this  Order,  infra. 

t  The  words,  **  unless  the  Court  shall  make  an  order  to  the  contrary," 
are  here  omitted,  but  see  Bnle  3  of  this  Order,  infra. 
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By  creditord,  legatees  (whether  specific,  pecnniaryy  or  Order  VL. 
residuary),  devisees  (whether  in  trust  or  otherwise),  ^'  ' 
heirs-at-law  or  next-of-kin,  in  which  the  personal  or 
real  or  personal  and  real  estate  for  or  against  or  in 
respect  of  which  or  for  an  account  or  administration 
of  which  the  demand  may  be  made  shall  be  under 
the  amount  or  value  of  £1,000.* 

For  the  execution  of  trusts  or  appointment  of  new 
trustees  in  which  the  trust  estate  or  fund  shall  be 
under  the  amount  or  value  of  £1,000. 

For  dissolution  of  partnership  or  the  taking  of  partner- 
ship or  any  other  accounts  in  which  the  partnership 
assets  or  the  estate  or  fund  shall  be  under  the  amoxmt 
or  value  of  £1,000. 

For  foreclosure  or  redemption,  or  for  enforcing  any 
charge  or  lien  in  which  the  mortgage  whereon  the 
suit  is  founded,  or  the  charge  or  lien  sought  to  be 
enforced,  shall  be  under  the  amount  or  value  of 
£1,000. 

.  And  for  specific  performance  in  which  the  purchase- 
money  or  consideration  shall  be  under  the  amount 
or  value  of  £1,000. 

.  In  all  proceedings  under  the  Trustees  Belief  Acts,  or 
under  the  Trustee  Acts,  or  under  any  of  such  Acts,  in 
which  the  trust  estate  or  fund  to  which  the  proceed- 
ing relates  shall  be  under  the  amount  or  value  of 
£1,000. 

.  In  all  proceedings  relating  to  the  guardianship  or 
maintenance  of  infants,  in  which  the  property  of 

Thii  was  intended  to  meet  a  caae  where  the  debts  might  be  £10,000, 
Eoriding  that  if  the  estate  be  only  £1,000,  the  taxation  is  to  be  on  * 
CiOwar  rade,  in  order  to  relievo  suitors  who  have  to  deal  with  sums  of 
smaller  amount.  Per  Wood,  V.C.  (who  had  '*  a  considerable  share 
•ming"  iheae  pxovidons),  in  2'he  Earl  of  Stamford  v.  Dawson^  L.  R., 
[^  862,  356. 
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(M«rTL,  the  infant  shall  be  under  the  amount  or  yalue  of 

M^l%,VM.  £1,000. 

8.  In  all  proceedings  by  origmal  special  case,  and  in  all 
proceedings  relating  to  fdnds  carried  to  separate 
accounts,  and  in  all  proceedings  under  any  railway 
OT  private  Act  of  Parliament,  or  under  any  other 
statutory  or  summary  jurisdiction,  and  generally 
IN  ALL  OTHER  CASES  WHERE  the  estate  or  fund  to  be 
dealt  with  shall  be  under  the  amount  or  value  of 
£1,000. 

SnbflOctioiiB  1,  2  (except  as  to  new  imstees^,  4,  5,  6,  7,  8,  axe  copied 
verbatim  from  the  Chancery  Rcg^ations  as  to  Fees,  1860. 

In  estimating  the  £1,000,  the  Court  of  Chancery  looked  at  the  amount 
in  dispute  when  the  bill  was  filed,  not  to  the  amount  recovered ;  Flockton 
T.  P#«Jfci*  ;  Re  Reecef  ;  Cottereil  v.  Stratton^X 

2.  Solicitor  (sic)  shall  be  entitled  to  charge  and  be  allowed 
the  fees  set  forth  in  the  column  headed  "  higher  scale  *' 
in  the  Schedule  hereto  in  all  actions  for  special  injiuictions 
to  restrain  the  commission  or  continuance  of  waste, 
nuisances,  breaches  of  covenant,  injiu'ies  to  property  and 
infringement  of  rights,  easements,  patents  and  copyrights,  § 
and  other  similar  cases  where  the  procuring  such  injimction 
is  the  principal  relief  sought  to  be  obtained,  and  in  all 
CASES  other  than  THOSE  TO  wiucH  THE  fccsiu  the  column 
headed  "  lower  scale  '*  are  hereby  made  applicable. || 

See  the  Chancery  Regulations  as  to  Fees,  1860,  II.,  2. 

3.  Notwithstanding  these  Bules,  the  Court  or 
Judge  may  in  any  case  direct  the  fees  set  forth 
in  either  of  the  said  two  columns  to  be  allowed 
to  all  or  either  or  any  of  the  parties,  and  as  to 
all  or  any  part  of  the  oosts.^ 

•  12  W.  R.,  1025.     t  L.  R.,  2  Eq.,  609.     J  L.  R.,  9  Ch.,  614. 

{  See  Jieade  v.  BenUey,  3  K.  and  J.,  271. 

H  £,g^  in  a  case  involving  a  question  of  equitable  fraud :  The  Earl  of 
BUmford  ▼.  Daweon,  L.  R.,  4  £q.,  862. 

%  ThiB  discretion  is  meant  to  meet  any  possible  case  of  hardship, 
which  cannot  be  definitely  struck  at  by  the  Rules.  See  per  Wood,  V.C., 
in  2!l«  £arl  of  Stamford  y.  Dawson,  L.  R.,  4  Eq.,  362,  36S. 
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4.  The  provisions  of  Order  LXIII.,  in  the  First  Schedule    orj^  yj. 
to  the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply  ^^'  ^»  ^^' 
to  these  Bules. 

Order  LXIII.  is  the  Interpretation  Clanse. 


The  SCHEDULE  ahova  referred  to. 

("An  Order  or  Rule  herein  referred  to  hy  number  shall  mean  the  Order  or  Sule 

80  numbered  in  the  Jirat  Schedule  to  the  Supreme  Court  of  Judicature 

Aetj  1875.^ 
„^  _,  __  Lower  Hisher 

Writs,  Summonses,  and  warrants.  Scale.  Scale. 

&     9.    d,         £     a.    d. 

Writ  of  summons  for  the  commencement  of  any 

action 0    6     8  0  13    4 

And  for  endorsement  of  claim,  if  special*  ..050  060 

Concurrent  writ  of  summons  ..         ..         ..068  068 

Benewal  of  a  writ  of  summons        ..         ..         ..068  068 

Notice  of  a  writ  for  service  in  lieu  of  writ  out  of 

jurisdiction  ..         ..         .•         ••         ..040  050 

Writ  of  inquiry  110  110 

Writ  of  mandamus  or  injunction 0100  110 

OrpcrfoHot 0     14  0     14 

Writ  of  subpoena  ad  testijieandum  dttces  tecum        ..068  068 
And  if  more  than  four  folios,  for  each  folio  beyond 

four  ..         ..         ..         ..         ..         ..014  0l4 

Writ  or  writs  of  subpoena  ad  testificandum  for  any 

number  of  persons  not  exceeding  three,  and 

the  same  for  every   additional  nmnbor  not 

exceeding  three 068  068 

Writ  of  distringas,  pursuant  to  statute  6  Vict.  c.  8J013     4  013    4 
Writ  of  execution,  or  other  writ  to  enforce  any 

judgment  or  order  ..         ..         ..         ..070  0  10     0 

And  if  for  more  than  four  folios,  for  each  folio 

beyond  four        014  014 

Procuring  a  writ  of  execution  or  notice  to  the 

sheriff,  marked  with  a  seal  of  renewal  •  •     0    6    8  0    6    8 

Notice  thereof  to  serve  on  sheriff 040  060 

Any  writ  not  included  in  the  abore  .  •         .  •     0    7    0  0  10    0 

*  See  Special  AUowoQceB,  «.  1,  infra, 
t  See  lb,,  B.  12. 
1  It  ehould  be  0.  6. 
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These  fees  inclade  all  endorsements  and  copies, 
or  prtteipet,  for   the  officer  sealing  them,  and 
attendances  to  issue  or  seal,  but  not  tho  Conrt 
fees. 
Summons  to  attend  at  Judge*B  chambers    . .  •  •     0    3    0'     0 

Or  if  special,  at  taxing  officer  s  discretion,  not 

exceeding..  ..         ..         ..         ..  ..068      1 

Copy  for  the  Judge,  when  required.  •         . .         ..020      0 

Or  per  folio      . .         . .         . .  . .  . .  . .         —  0 

Original  summons  for  proceedings  in  chambers  in 

the  Chancery  Division  ..         ..  ..     0  13    4      1 

And  attending  to  get  same  and  duplicate  scaled, 
and  at  tho  proper  office  to  file  duplicate  and 
get  copies  for  service  stamped  . .  . .         ..0134      0 

Copy  for  the  Judge 020      0 

Or  per  folio     . .         . .         . .         . .         . .         •  •         —  0 

Endorsing  same  and  copies  under  8th  Rule  of  the 
35th  of  the  Consolidated  General  Orders  of  the 
Court  of  Chancery        ••         068      0 

Sebvices,  NoTicBS,t  AXD  Dexaxds. 

Service  of  any  writ,  summons,  warrant,  interroga- 
tories, petition,*  order,  notice,  or  demand  on 
a  party  who  has  not  entered  an  appearance,  and 
if  not  authorised  to  be  served  by  post . .  ..030       0 

If  served  at  a  distance  of  more  than  two  miles  from 
the  nearest  place  of  business,  or  office  of  the 
solicitor  sending  the  same,  for  each  mile  bt-yond 
such  two  miles  therefrom  . .  . .  ..010       0 

WTiere  in  consequence  of  the  distance  of  the  party 
to  be  served,  it  is  proper  to  effect  such  s<:-rvice 
through  an  agent  (other  than  the  London 
agent) ,  for  correspondence  in  adtlition  ..070       0 

"Where  more  than  one  attendance  is  necessary  to 
effect  service,  or  to  ground  an  application  for 
substituted  service,  such  further  allowance  may 
be  made  as  the  taxing  officer  shall  think  fit. 

For  service  out  of  the  jurisdiction  such  allowance 
is  to  be  made  as  the  taxing  officer  shall  think  fit. 


•  This  sum  does  not  include  the  sum  of  Is.  subsequently  allowd  f 
copy  of  the  sunmions  for  service — '*  As  to  summons  to  attend  atthe  Ji 
chambers,  for  each  copy  to  serve.  Is."  2  Charley's  Casc«  (Chambers) 

+  See  Special  Indorsements,  s.  6,  infra.  J  Jh.^  s.  17. 
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Lower  Higher 

Scale.  Scale.        Behedvle, 

£    ».   rf.       £9.  d.  Aug.  18, 1876. 

Service  where  an  appearance  has  been  entered  on  

the  solicitor  or  party    ..  ..  ..         ..026        026 

Or  if  authorised  to  be  served  by  post         . .         ..016        016 

Where  any  writ,  order,  and  notice,  or  any  two  of 

them,  have  to  be  served  together,  one  fee  only 

for  scrvdce  is  to  be  allowed. 

In  addition  to  the  above  fees,  the  following 
allowances  are  to  be  made : — 
As  to  writs,  if  exceeding  two  folios,  for  copy  for 

8er\'ice,  per  folio  beyond  such  two       . .  ..004        004 

As  to  summons  to  attend  at  the  Judges'  Chambers 

for  each  copy  to  serve   ..         ..         .,         ..010*      020 

Or  per  folio 004         004 

As  to  notices  in  proceedings  to  wind  up  companies, 

for  preparing  or  filling  up  each  notice  to  cre- 
ditors to  attend  and  receive  debts,  and  to  contri- 

butories  to  settle  list  of  contributorios  ..010        010 

And  for  preparing  or  filling  up  each  notice  to  con- 

tributories  to  be  served  with  a  general  order 

for  a  call,  or  an  order  for  payment  of  a  call  ..010        010 
And  for  drawing  notice  to  be  served  on  contribu- 

tories  or  creditors  of  a  meeting,  per  folio       ..010        010 
For  each  copy  of  the  last-mentioned  notice  to  serve, 

per  folio   ..         ..         ••         ..         .,         ..004         004 
For  preparing  or  filling  up  for  service  in  any  other 

cause  or  matter,  each  notice  to  creditors  to 

prove  claims,  and  each  notice  that  cheques  may 

be  received ,  specifying  the  amormt  to  be  received 

for  principal  and  interest,  and  costs,  if  any  ..010        010 
For  preparing  notice  to  produce  or  admit,  and  one 

copy         050        076 

If  special  or  necessarily  long,  such  allowance  as 

the  taxing  ofi&cer  shall  think  proper,  not  ex- 
ceeding per  folio ..         ..         ..         ..         ..008        014 

And  for  each  copy  beyond  the  first,  such  allowance 

as  the  taxing-master  shall  think  proper,  not 

exceeding  per  folio        ..         ..         .•         ..004        004 
For  preparing  notice  of  motion       ..         ••         ..020        060 

Orperfolio 0     10        0     10 

Copy  for  service         ••         ..         ..         ••         ..010        010 

*  This  sum  is  not  included  in  the  sum  of  3b.  previously  allowed 
for  a  **  summons  to  attend  at  Judges'  chambers."  2  Charley's  Cases 
(Chambers),  72. 

67 
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Or  per  folio    . .  

For  preparing  any  necessary  or  proper  notice,  not 

otherwise  provided  for  and  demand    . .  • .     0     1    6       0 

Or  if  special,  and  necessarily  exceeding  three 
folios,  for  preparing  same,  for  each  folio  heyond 
three         010       0 

And  for  each  copy  for  service,  per  folio  beyond 

such  three  004       6 

Copies  for  service  of  interrogatories  and  petitions, 
and  of  orders  with  necessary  notices  (if  any) 
to  accompany,  per  folio  . .         . .         ..004       • 

Except  as  otherwise  provided,  the  allowances  for 
services  include  copies  for  service. 

Where  notice  of  filing  affidavits  is  required,  only 
one  notice  is  to  be  allowed  for  a  set  of  affidavits 
filed,  or  which  ought  to  be  filed  together. 

In  proceedings  to  wind  up  a  company,  the  usual 
charges  relating  to  printing  shall  be  allowed 
in  lieu  of  copies  for  service,  where  the' fee  for 
copies  would  exceed  the  charges  for  printing, 
and  amount  to  more  than  £3. 

Where  any  appointment  is  or  ought  to  be  ad- 
journed, service  of  a  notice  of  the  adjournment, 
or  next  appointment,  is  not  to  bo  allowed. 

Apprvrances.* 

Entorinc:  any  appearance      .,  ..  ..  ..068       0 

If  entered  at  one  time,  for  more  than  one  person, 

for  evcrv  defendant  bevond  the  first    . .  ..010       0 

If  a  person  appearing  to  a  writ  of  summons  to 
recover  land  limits  his  defence  bv  his  memo- 
ranJum  of  appearance,  in  addition  to  the  above     0     6     8       0 

IxsTRrcTiON-s,t 

To  sue  or  defend  J 068  01 

For  statement  of  complaint  . .  ..  ..  ..     0  13     4  2 

For  statement  or  further  statement  of  defence     . .     0     6     8  0  1 

For  counterclaim         ..  ..  ..  ..  ..068  01 

For  reply  by  plaintiff  when  defendant  sets  up  a 

coimtcrclaim        ..  ..  ..  .,  ..     0  13    4  1 


♦  See  Special  Allowances,  §  21,  infra, 

f  See  t*.,  §  1,  infra.  See  i*.,  §  3,  infra. 
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For  reply  or  further  reply  in  any  other  case  by  

plaii^iff  or  other  person,  with    or    without 

joinder  of  issue  ..         ..         ..         ••         ..068        0  13    4 

For  confession  of  defence      ..         ..         ..         ..068        0  13    4 

For  joinder  of  issue  without  other  matter,  and  for 

demurrer 068        0  13    4 

For  special  case,  special  petition,  any  other  plead- 
ing (not  being  a  summons),  and  interroga- 
tories for  examination  of  a  party  or  witness .  •     0    6    8 

To  amend  any  pleading         . .         . .         . .         ..068 

For  affidavits  in    answer  to  interrogatories,  and 

other  special  affidavits*  . .         . .         •  •     0    6    8 

To  appeal        0  13    4 

To  add  parties  by  order  of  Court  or  Judge  •  •     0    6    8 

For  Counsel  to  advise  on  evidence  when  the  evi- 
dence in  chief  is  to  be  taken  orally     . .         ..068 

Or  not  to  exceed         . .         . .         . .         . .         .  •     0  13    4 

For  Counsel  to  make  any  application  to  a  Court  or 

Judge  where  no  other  brief         . .         . .         ..068 

For  brief  on  motion  for  special  injunction  .  •     0  13    4 

For  brief  on  hearing  or  trial  of  action  upon  notice 

of  trial  given,  whether  such  trial  be  before  a 

Judge,  with  or  without  a  Jury,  or  before  an 

Official  or  Special  Keferee,  or  on  trial  of  an  issue 

of    fact  before  a  Judge,    Commissioner,  or 

Kef  croc,  or  on  assessment  of  damages  ..110        220 

For  such  brief,  and  for  brief  on  the  hearing  of  an 

appeal  when  witnesses  are  to  be  examined  or 

cross-examined,  such  foe  may  bo  allowed  as  the 

taxing  officer  shall  think  fit,  having  regard  to 

all  the  circumstances  of  the  case,  and  to  other 

allowances,  if  any,  for  attendances  on  witnesses 

and  procuring  evidence. 
The  fees  for  instructions  for  brief  are  not  to  apply 

to  a  hearing  on  further  consideration. 

Drawing  PLEADiNosf  and  other  Documbnts. 

Statement  of  claim 0  10    0  110 

Orperfolio 0     10  0     10 

Statement  of  defence  ..         ..         ..         ..060  0  10    0 

Or  per  folio 010  010 

*  See  Special  Allowances,  ^  1,  ittfra. 
t  See  td.,  §  1  and  §  2,  in/ra. 
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' Staioment  of  defonco  and  countorclaim     .  •         ..050        110 

Or  per  folio     ..         ..         ..         ..         ..         ..010        010 

Beply,  with  or  without  joinder  of  issue,  confession 
of  defence,  joinder  of  issue  without  other 
matter,  demurrer,  and  any  other  pleading  (not 
being  a  petition  or  summons)  and  amendments 
of  any  pleading 050        0  10     0 

Or  per  folio     ..         ..         ..         ..         ..         ..010        010 

Farticulars,  breaches  and  objections,  when  re- 
quired, and  one  copy  to  deliver  . .         ..050        068 

Or  such  -  amount  as  the  taxing  officer  shall  think 

fit,  not  exceeding  per  folio       008        014 

If  more  than  one  copy  to  bo  delivered,  for  each 

other  copy  per  folio      ..         ..         ..         ..OOi        004 

Special  case,  whether  original  or  in  action,  affi- 
davits in  answer  to  interrogatories  and  other 
special  affidavits,*  special  petitions,  and  inter- 
rogatories, per  folio        010        010 

Brief,  on  trial  or  hearing  of  cause,  issue  of  fact, 
assessment  of  damages,  examination  of  wit- 
nesses, demurrer,  special  case  and  petition 
before  a  Court  or  Judge,  Sheriff,  Commis- 
sioner, Referee,  examiner,  or  officer  of  the 
Court,  when  necessary  and  proper  in  addition 
to  pleadings,  including  necessary  and  proper 
observations,  per  folio  . . 

Brief  on  application  to  add  parties 

Or  per  folio 

Brief  on  further  consideration,  per  sheet  of  10 

folios         DCS        068 

Accounts,  statements,  and  other  documents  for  the 

Judges'   chambers,   when  required,  and  fair 

copy  to  leave,  per  folio  008        014 

Advertisements  to  be  signed  by  Judge's  clerk,  in- 
cluding attendance  therefor     068        0134 

Bill  of  costs  for  taxation,  including  copy  for  the 

taxing  officer      .. 008        008 

CoPIES.f 

Of  pleadings,  briefs,  and  other  documents  where  no 

other  provision  is  made,  at  per  folio    . .         ..004        004 


0     1     0 

0     1 

0 

0     6     8 

0  10 

0 

0     1     0 

0     1 

0 

*  See  Special  Allowances,  {  1  and  {  6,  infra. 
t  See  i^.,  §  2  and  §  16,  infra. 
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Where,  pursuant  to  Rules  of  Court,  any  pleading, 
special  case  or  petition  of  right,  or  evidence 
is  printed,  the  solicitor  of  the  party  printing 
shall  be  allowed  for  a  copy  for  the  printer 
(except  when  made  by  the  officer  of  the  Court), 
at  per  folio  ..  ..  ..  ..  ,.004         OOi 

And  for  examining  the  proof  i)rint,  at  per  folio  ..002        002 

And  for  printing  the  amount  actually  and  properly 

paid  to  the  printer,  not  exceeding  i)er  folio*  ..010        010 

And,  in  addition,  for  every  20  beyond  the  first  20 

copies,  at  per  foliot        ..         ..         ..         ..001        001 

And  where  any  part  shall  properly  be  printed  in 
a  foreign  language,  or  as  a/a<?  simile ^  or  in  any 
unusual  or  special  manner,  or  where  any 
alteration  in  the  document  being  printed  be- 
comes necessar}'  after  the  first  proof,  such  fur- 
ther allowance  shall  be  made  as  the  taxini; 
officer  shall  think  reasonable. 

These  allowances  are  to  include  all  attendances  on 
the  printer. 

The  solicitor  for  a  jwirty  entitled  to  take  printed 
copies  shall  bo  allowed,  for  such  number  of 
ropies  as  he  shall  necessarily  or  properly  take, 
the  amount  he  shall  pay  therefor. 

In  addition  to  the  allowances  for  printing  and  tak- 
ing printed  copies,  there  shall  bo  allowed  for 
such  printed  copies  as  may  bo  necessary  or 
proper  for  the  following,  but  for  no  other  pur- 
poses (videlicet) : — 

01  any  pleading  for  delivery  to  the  opposite  party, 
or  tiling  in  default  of  appearance        . .         •  • 

Of  any  special  case  for  filing  . .  . .         . . 

'Jf  any  petition  of  right  for  presentation,  if  pre- 
sented in  print,  and  for  the  solicitor  of  th3 
Treasury,  and  serWce  on  any  party    , ,'         .  • 

( )f  any  pleading,  special  case,  or  petition  of  right, 
for  the  use  of  the  Court  or  Judge 

•  This  is  modified  by  Rule  20  of  thi^  Rules  of  the  Supreme  Court,  June, 
1876,  thus  :  •*  I'or  printing  a  document  not  exceeding  ten  folios,  lOs." 

t  This  is  modified  by  Rule  20  of  the  Rules  of  the  Supreme  Court,  June, 
1876,  thus :  ♦*  And,  in  addition,  for  every  20  beyond  the  first  20  copies  of 
any  document,  not  exceeding  24  folios,  2ii." 
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Of  any  aiBdaTit  to  be  swora  to  in  print 

And  of  any  pleading,  Bpecial  oaae,  petition  of  xig^ 
or  eTidence  for  the  000  of  Conntdin  Gouzt,  and 
in  conntry  agency  cansea  iHien  proper  to  be 
sent  as  a  oloae  copy  for  the  use  of  theooontiy 
solicitor,  at  per  folio OOSI 

Snoh  additional  allowances  for  pzinted  copies  fbr 
the  Court  or  Judge,  and  lor  CSoiinsd»  axe  not  to 
be  made  where  written  copies  hare  been  made 
pieriously  to  printing,  and  are  not  in  any  case 
to  be  made  more  than  onoe  in  the  piogieas 
of  the  cause. 

Close  copies,  whether  printed  or  written,  are  not  to 
be  allowed  as  of  course,  bat  the  allowance  is  to 
depend  on  the  propriety  of  maVing  or  sending 
the  copies,  which  in  each  case  is  to  be  shown 
and  considered  by  the  taxing  officer. 

Inserting  amendments  in  a  printed  copy  of  any 
pleading,  special  case,  or  petition  of  right, 
when  not  reprinted        010      0 

Or  per  folio 004      0 

Perusals* 

Of  statomont  of  complaint,  statement  of  defence, 
reply,  joinder  of  issue,  domurrer,  and  other 
pleading  (not  being  a  petition  or  summons) 
by  tho  solicitor  of  the  party  to  whom  the  same 
arc  deUvored       ..         ..         ..         ..  ..068       i 

Or  per  folio     . .         . .         . .         . .         . .         . .  —           • 

Of  amendment  of  any  such  pleading  in  writing  ..068       0 

Or  per  folio . .  —           • 

If  same  reprinted 068 

Or  per  folio  of  amendment — 

Of  interrogatories  to  be  answered  by  a  party  by 

his  solicitor         068 

Or  per  folio — 

Of  special  case  by  the  solicitor  of  any  party,  except 

the  one  by  whom  it  is  prepared        . .         . .  0    6    8 

Or  per  folio — . 

*  See  Special  Allowances,  {  7,  mfirs^ 
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Of  copy  order  to  add  parties,  notice  of  defendant's 

claim  against  any  person  not  a  party  to  the 

action  under  Order  XVI.,  Rule  18,  and  of  de- 
fendant's statement  of  defence  and  counter 

claim  served  on  a  person  not  a  party  under 

Order  XXII.,  Eule  6,  by  the  solicitor  of  the 

party  served  therewith,  and  in  these  several 

cases  the  perusal  of  the  plaintiff's  statement 

of  complaint  is  also  to  be  allowed,  unless  the 

solicitor  has   been  previously  allowed  such 

perusal 068        0  13    4 

Or  per  folio —  004 

Of  notice  to  produce  and  notice  to  admit  by  the 

solicitor  of  the  party  served 068        0  13    4 

Of  affidavit  in  answer  to  interrogatories  by  the 

solicitor  of  the  party   interrogating,  and  of 

other  special  affidavits  by  the  solicitor  of  tne 

party  against  whom  the  same  can  be  road, 

per  folio 004         004 

Attendanx'es. 

To  obtain  consent  of  next  friend  to  sue  in  his  name    0     6     8        0  13    4 

To  deliver  or  file  any  pleading*  (not  being  a  petition 
or  summons)  and  a  special  case 

To  inspect,  or  produce  for  inspection,  documents 
pursuant  to  a  notice  to  admit  . . 

Or  per  hour     . .         . .  . .         . .         . .         . .     0 

To  examine  and  sign  admissions 

To  inspect,  or  produce  for  inspection,  documents 
referred  to  in  any  pleading  or  affidavit,  pur- 
suant to  notice  under  Order  XXXI.,  Rule  14  f 

Or  per  hour 

To  obtain  or  give  any  necessary  or  proper  consent 

To  obtain  an  appointment  to  examine  witnesses  . . 

On  examination  of  witnesses  before  any  examiner, 
conmiissioner,  officer,  or  other  person  . .         .  • 

Or,  according  to  circumstances,  not  to  exceed 

Or  if  without  Counsel,  not  to  exceed         . .         . . 

*  See  Special  Allowances,  §  6,  infra. 
t  See  f^^  }  15,  infra. 
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Sehedvle, 
Aug.  IS,  1875. 


On  deponents  being  sworn,  or  by  a  solicitor  or  his 
clerk  to  be  sworn,  to  an  affidavit  in  answer  to 
interrogatories  or  other  special  affidavit*     . . 

On  a  summons  at  Judges*  chambers 

Or  according  to  circumstances,  not  to  excoedf     . . 

In  the  Chancery  Division,  all  allowances  for 
attending  at  the  Judges'  chambers  are  to  be 
by  the  Judge  or  chief  clerk,  as  heretofore. 

To  file  chief  clerks'  and  taxing  masters*  certificates, 
and  get  copy  marked  as  an  office  copy 

On  Counsel  with  brief  or  other  papers — 
If  Counsel's  fee  one  guinea 
If  more  and  under  five  guineas    . . 
If  five  guineas  and  under  twenty  guineas 
If  twenty  guineas  . . 
If  forty  guineas  or  more   . . 

On  consultation  or  conference  with  Counsel 

To  enter  or  set  down  action,  demurrer,  special  case, 
or  appeal,  for  hearing  or  trial  . . 

In  Court  on  motion  of  course  and  on  Counsel  and 
for  order  . .         •  •         .  • 

To  present  petition  for  order  of  course  and  for  order 

In  Court  on  every  special  motion,  each  day 

On  same  when  heard  each  day 

Or  according  to  circumstances 

On  demurrtT,  special  case,  or  special  petition,  or 
application  adjourned  from  the  Judges'  cham- 
bers, when  in  the  special  paper  for  the  day,  or 
likely  t-o  be  heard  . .         . . 

On  same  when  heard  . . 

Or  according  to  cirumstances,  not  to  exceed 

On  hearing  or  trial  of  any  cause,  or  matter,  or 
issue  of  fact,  in  London,  or  Zkliddlescx,  or  the 
town  where  the  solicitor  resides  or  carries  on 
business,  whetlicr  before  a  Judge  with  or  with- 
out a  Jury,  or  Commissioner,  or  Referee,  or  on 
assessment  of  damages,  when  in  the  paper     . . 

"When  heard  or  tried 

Or  according  to  circumstances 
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*  See  Special  Allowances,  §  4  and  }  5,  infra. 
t  See  »*.,  §  10,  }  11,  and  §  14,  infra. 
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When  not  in  London  or  Middlesex,  nor  in  the 

town  where  the  solicitor  resides  or  carries  on 

business,  for  each  day  (except  Sundays)  he  is 

necessarily  absent  ..         ..         ..         ..220        330 

And  exi>enses  (besides  actual  reasonable  travelling 

expenses)  each  day,  including  Sundays  ..110         110 

Or  if  the  solicitor  has  to  attend  on  more  than  one 

trial  or  assessment  at  the  same  time  and  place, 

in  each  case         ..         ..         ..  ..  ..110        1116 

The  expenses  in  such  case  to  be  rateably  divided. 

To  hear  judgment  when  same  adjourned  , .         . .     0    6     8 

Or  according  to  circumstances         ..  ..  ..     0  13     4 

To  deliver  papers  (when  required)  for  the  use  of  a 

Judge  prior  to  a  hearing  . .  . .         ..068 

If  more  than  one  Judge         0  13    4 

On  taxation  of  a  bill  of  costs  0    6     8 

Or  according  to  circumstances,  not  lo  exceed       . .     2     2    0 

In  causes  for  purposes  within  the  cognizance  of  the 

Court  of  Chancery  before  the  Act  passed,  such 

further  fee  as  the  taxing  officer  may  think  fit, 

not  exceeding  the  allowances  heretofore  made. 
To  obtain  or  give  an  undertaking  to  appear         ..068        068 
To    present    a    special    petition,    and    for    same 

answered 068        068 

On  printer  to  insert  advertisement  in  Gazette       ..068         068 
On  printer  to  insert  same   in  other  papers,  each 

printer —  008 

Or  every  two   ..  ..         ..         .•         ..         ..068  — 

On  registrar  to  certify  that  a  cause  set  down  is 

settled,  or  for  any  reason  not  to  come  into  the 

paper  for  hearing  068         068 

For  an  order  drawn  up  by  chief  clerk,  and  to  get 

same  entered        068        068 

On  Coimsel  to  procure  certificate  that  cause  proper 

to  be  heard  as  a  short  cause,  and  on  registrar 

to  mark  same 068         068 

To  mark  conveyancing  Counselor  taxing  master..     0    6     8        0    6    8 
For  preparing  and  drawing  up  an  order  made  at 

chambers  in  proceedings  to  wind-up  a  com- 
pany and  attending  for  same,  and  to  get  same 

entered 0  13    4        0  13    4 
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And  for  engrossing  every  such  order,  per  folio     . . 
Note. — An  order  of  course  means  an  order 
made  on  an  ex  parte  application,  and  to  which  a 
party  is  entitled  as  of  right  on  his  own  statement 
and  at  his  own  risk. 


Lowor 
Scale. 

£     9.    d. 

0     0     4 


Higher 
Scale. 
£     «.    d. 

0     0     4 


Oaths  ajh)  Exhibits. 

Commissioners  to  take  oaths  or  affidavits.  For 
every  oath,  declaration,  affirmation,  or  attesta- 
tion upon  honour,  in  London  or  the  country . . 

The  solicitor  for  preparing  each  exhibit  in  town  or 
country     . . 

The  Commissioner  for  marking  each  exhibit        .  • 

Tebm  Fees. 

For  every  term  commencing  on  the  day  the  sit- 
tings in  London  and  Middlesex  of  the  High 
Court  of  Justice  commence,  and  terminating 
on  the  day  preceding  the  next  such  sittings, 
in  which  a  proceeding  in  the  cause  or  matter 
by  or  affecting  the  party,  other  than  the 
issuing  and  serving  the  writ  of  summons,  shall 
take  place 

And  further,  in  country  agency  causes  or  matters, 
for  letters . . 

Where  no  proceeding  in  the  cause  or  matter  is  taken 
which  carries  a  term  fee,  a  charge  for  letters  may 
be  allowed,  if  the  circumstances  require  it. 

In  addition  to  the  above,  an  allowance  is  to  bo 
made  for  the  necessary  exx>en8e  of  postages, 

CAKRIAOE  AND  TRANSMISSION  OF  DOCUMENTS. 
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0     6     0 


N.B. — The  above  Schedalo  is  Ptibstituted  alike  for  the  First  Schedule  to  the 
Ghanoery  Regulations  as  to  Fees,  Hil.  T.,  16C0,  aud  the  Schedule  to  the  **  Directions 
to  the  Masters,"  Hil.  T.,  1853 


The  Schedule  to  "  The  Rules  of  the  Supreme  Court 
(Costs)  "  is  hereby  altered  in  the  following  particulars : — 

The  allowance  for  printing  a  document  not  exceeding 
ten  folios  shall  be  10s.,  and,  in  addition,  for  every  twenty 
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beyond  the  first  twenty  copies  of  any  document  not  ex-  jJS^J^^^^^ 
ceeding  twenty-four  folios,  28.  

This  modification  is  made  by  the  20th  Rule  of  the  Hules  of  the  Supreme 
Court,  June,  1876.  The  modification  falls  under  the  head  of  •*  Copies  '* 
in  the  Schedule.     The  allowance  previously  stood,  in  aU  cases,  thus : — 

s.  d.        8.  d. 
And  for  printing,  the  amount  actually  and  properly  paid 

to  the  printer,  not  exceeding,  per  folio  . .         ..10        10 

And  in  addition,  for  every  20  beyond  the  first  20  copies, 

at  per  folio  01        01 

Special  Allowances  and  Gbnehal  Provisions.* 

1.  As  to  writs  of  supimons  requiring  special  indorse- 
menty  original  special  cases,  pleadings  and  affidavits  in 
answer  to  interrogatories,  and  other  special  affidavits, 
when  the  higher  scale  is  applicable,  the  taxing  officer  may, 
in  lieu  of  the  allowances  for  instructions  and  preparing  or 
drawing,  make  such  allowance  for  work,  labour,  and  ex- 
penses in  or  about  the  preparation  of  such  documents  as  in 
his  discretion  he  may  think  proper. 

Adapted  from  the  second  Schedule  to  the  Chancery  Regulations  as 
to  Fees,  Hil.  T.,  1860. 

2.  As  to  drawing  any  pleading  or  other  document,  the 
fees  allowed  shall  include  any  copy  made  for  the  use  of 
the  solicitor,  agent,  or  client,  or  for  Counsel  to  settle. 

Copied  from  the  second  Schedule  to  the  Chancery  Begulations  as  to 
Fees,  Hil.  T.,  1860. 

3.  As  to  instructions  to  sue  or  defend,  when  the  Higher 
Scale  is  applicable,  if  in  consequence  of  the  instructions 
being  taken  separately  from  more  than  three  persons  (not 
being  co-partners)  the  taxing  officer  shall  consider  the  fee 
above  provided  inadequate,  he  may  make  such  further 
allowance  as  he  shall  in  his  discretion  consider  reasonable. 

Compare  Chancery  Order  XL.,  Rule  12. 

4.  As  to  affidavits,  when  there  are  several  deponents  to 
be  sworn,  or  it  is  necessary  for  the  purpose  of  an  affidavit 

•  See  Morgan  &  Chute's  Chancery  Acts  and  Orders,  6th  edn.  [1876], 
pp.  629-641,  and  the  cases  there  cited. 
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eial      being  sworn  to  go  to  a  distance,  or  to  employ  an  agent, 
4.     '  such  reasonable  allowance  may  be  made  as  the  taxing 
officer  in  his  discretion  may  think  fit. 

5.  The  aUowances  for  instructions  and  drawing  an 
affidavit  in  answer  tg  interrogatories  and  other  special  affi- 
davits, and  attending  the  deponent  to  be  sworn,  include 
all  attendances  on  the  deponents  to  settle  and  read  over. 

6.  As  to  delivery  of  pleadings,  services,  and  notices, 
the  fees  are  not  to  be  allowed  when  the  same  solicitor  is 
for  both  parties,  unless  it  be  necessary  for  the  purpose  of 
making  an  affidavit  of  service. 

Copied  from  the  second  Schedule  to  the  Chancery  Regulations  as  to 
Fees,  Hil.  T.,  1860. 

7.  As  to  perusals,  the  fees  are  not  to  apply  where  the 
same  solicitor  is  for  both  parties. 

Copied  from  the  second  Schedule  to  the  Chancery  Keg^ations  as  to 
Fee8,Ha,T.,  1860. 

8.  As  to  evidence,  such  just  and  reasonable  charges  and 
expenses  as  appear  to  have  been  properly  incurred  in  pro- 
curing evidence,  and  the  attendance  of  witnesses,  are  to  be 
allowed. 

Copied  from  Chancer^'  Order  XL.,  Rule  32.  See,  as  to  the  solicitor's 
travellingexpenses  in  a  Chancery  suit,  Clnrkw  Malpas*  Howell  \.  Ty/«r,t 
and  as  to  the  costs  of  examining  witnesses  abroad,  fVenticorth  v.  Lloyd.X 

9.  As  to  agency  correspondence,  in    country   agency 
causes  and  matters,  if  it  be  shown  to  the  satisfaction  of 
the  taxing   officer    that   such   correspondence    has  beei 
special  and  extensive,  he  is  to  be  at  liberty  to  make  sue' 
special  allowance  in  respect  thereof  as  in  his  discretion  1 
may  think  proper. 

Taken  from  the    second  Schedule  to  the    Chancery  Hegulations 
Uil.  T.,  1860,  as  to  Fees. 

10.  As  to  attendances  at  the  Judges'  chambers,  whc 
from  the  length  of  the  attendance,  or  from  the  difficr 


31  Bcav.,  664,  f  2  Y  &  C,  284.  34  Bcav.,  4«6. 
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of  the  case,  the  Judge  or  Master  shall  think  the  highest  of      Special 
the  above  fees  an  insufficient  remuneration  for  the  services        §;io.     * 

performed,  or  where  tlie  preparation  of  the  case  or  matter  "" 

to  lay  it  before  the  Judge  or  Master  in  chambers,  or  on  a 
summons,  shall  have  required  skill  and  labour  for  which 
no  fee  has  been  allowed,  the  Judge  or  Master  may  allow 
such  fee  in  lieu  of  the  fee  of  £1.  Is.  above  provided,  not 
exceeding  £2.  2s.,  or  where  the  higher  scale  is  applicable, 
£3.  3s.,  or  in  proceedings  to  wind  up  a  company,  £5. 6s.,  as 
in  his  discretion  ho  may  think  fit ;  and  where  the  prepara- 
tion of  the  case  or  matter  to  lay  it  before  a  Judge  at 
chambers  on  a  summons  shall  have  required  and  received 
from  the  solicitor  such  extraordinary  skill  and  labour  as 
materially  to  conduce  to  the  satisfactory  and  speedy  dis- 
posal of  the  business,  and  therefore  shall  appear  to  the 
Judge  to  deserve  higher  remuneration  than  the  ordinary 
fees,  the  Judge  may  allow  to  the  solicitor,  by  a  memo- 
randum in  writing  expressly  made  for  that  purpose  and 
signed  by  the  Judge,  specifying  distinctly  the  grounds  of 
such  allowance,  such  fee,  not  exceeding  ten  guineas,  as  in 
his  discretion  he  may  think  fit,  instead  of  the  above  fees 
of  £2.  2s.,  £3.  3s.,  and  £5.  5s. 

Copied  verbatim  from  the  second  Schedule  to  the  Chancery  Ecgula- 
tions  as  to  Fees  of  Hil.  T.,  1860;  £2.  28.  and  £3.  3a.  being  substituted 
for  £1.  Is.  and  £2.  2s.yand  £5.  5s.  added  as  to  winding  up. 

11.  As  to  attendances  at  the  Judges'  chambers,  where 
by  reason  of  the  non-attendance  of  any  party  (and  it  is 
not  considered  expedient  to  proceed  ex  parte)  y  or  where 
by  reason  of  the  neglect  of  any  party  in  not  being  pre- 
pared with  any  proper  evidence,  account,  or  other  pro- 
ceeding, the  attendance  is  adjourned  without  any  useful 
progress  being  made,  the  Judge  may  order  such  an  amount 
of  costs  (if  any)  as  he  shall  think  reasonable  to  be  paid  to 
the  party  attending  by  the  party  so  absent  or  neglectful, 
or  by  his  solicitor  personally ;  and  the  party  so  absent  or 
neglectful  is  not  to  be  allowed  any  fee  as  against  any  other 
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l^Miil      party,  or  any  estate  or  fund  in  which  any  other  party  is 
§  n.       interested. 

Oopied  partly  from  Chancery  Order  XL.,  Rule  81. 

12.  A  folio  is  to  comprise  seventy-two  words,  every 
figure  comprised  in  a  column  being  counted  as  one  word. 

This  is  copied  from  the  Chancery  Regulations  as  to  Fees,  lY.,  4. 

13.  Such  costs  of  procurmg  the  advice  of  Counsel  on 
the  pleadings,  evidence,  and  proceedings  in  any  cause  or 
matter  as  the  taxing  officer  shall  in  his  discretion  think 
just  and  reasonable,  and  of  procuring  Counsel  to  settle  such 
pleadings  and  special  affidavits  as  the  taxing  officer  shall 
in  his  discretion  think  proper  to  be  settled  by  Counsel,  are 
to  be  allowed ;  but  as  to  affidavits,  a  separate  fee  is  not  to 
be  allowed  for  each  affidavit,  but  one  fee  for  all  the  affida- 
vits proper  to  be  so  settled,  which  are  or  ought  to  be  filed 
at  the  same  time. 

Taken  partly  from  the  Directions  to  the  Masters,  Rule  4,  and  Chancery 
Order  XL., Rule  17. 

14.  As  to  Counsel  attending  at  Judges'  chambers,  no 
costs  thereof  shall  in  any  case  be  allowed,  unless  the  Judge 
certifies  it  to  be  a  proper  case  for  Counsel  to  attend.* 

This  is  copied  verbatim  from  the  Directions  to  the  Masters,  Bole    5, 
and  Chuicery  Order  XL,  Kulo  29. 

15.  As  to  inspection  of  documents  under  Order  XXXI., 
Ride  14,  no  allowance  is  to  be  made  for  any  notice  or 
inspection,  unless  it  is  shown  to  the  satisfaction  of  the 
taxing  officer  that  there  were  good  and  sufficient  reasons 
for  giving  such  notice  and  making  such  inspection. 

16.  As  to  taking  copies  of  documents  in  possession  of 
another  party,  or  extracts  therefrom,  under  Rules  of  Court 
or  any  special  order,  the  party  entitled  to  take  the  copy  or 


♦  Except  in  applications  for  time.  Counsel  will  be  allowed  at  the  BoQs 
ohambers,  as  of  course,  without  a  certificate,  unless  special  directioot  be 
given  to  the  contrary.  TFebb  v.  Fitzgerald^  W.  N.,  1875,  p.  244; 
1  Charley's  Cases  (Conrt),  182. 
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extract  is  to  pay  the  solicitor  of  the  party  producing  the  SpeoUI 
docmnent  for  such  copy  or  extract  as  he  may,  by  wiitingy  }  le,  * 
require,  at  the  rate  of  4d.  per  folio;  and  if  the  solicitar  of 
the  party  producing  the  document  refuses  or  neglects  to 
supply  the  same,  the  solicitor  requiring  the  copy  or  extract 
is  to  be  at  liberty  to  make  it,  and  the  solicitor  for  the 
party  producing  is  not  to  be  entitled  to  any  fee  in  respect 
thereof. 

4d-  was  the  amount  charged  by  the  Kccord  and  Writs*  clerks  for  copies. 
Hegul.  as  to  Foes,  Sch.  4.  No  feo  was  payable  for  taking  copies.  Daniel's 
Chancery  Practice,  p.  1698. 

17.  Where  a  petition  in  any  cause  or  matter  assigned 
to  the  Chancery  Division  is  served,  and  notice  is  given  to 
the  party  served  that  in  case  of  his  appearance  in  Court 
his  costs  will  be  objected  to,  and  accompanied  by  a  tender 
of  costs  for  perusing  the  same,  the  amount  to  be  tendered 
shall  be  £2.  2s.  The  party  making  such  payment  shall  be 
allowed  the  same  in  his  costs,  provided  such  service  was 
proper,  but  not  otherwise ;  but  this  order  is  without  pre- 
judice to  the  rights  of  either  party  to  costs,  or  to  object  to 
costs  where  no  such  tender  is  made,  or  where  the  Court  or 
Judge  shall  consider  the  party  entitled,  notwithstanding 
such  notice  or  tender,  to  appear  in  Court.  In  any  other 
case  for  which  a  solicitor  of  a  party  served  necessarily  or 
properly  peruses  any  such  petition  without  appearing 
thereon,  he  is  to  be  allowed  a  fee  not  exceeding  £2.  2s. 

See  RobertM  v.  Ball,*  Wood  v.  Boucher,f  He  Dugfan^X  40<.  is  the 
amount  usually  tendered,  Daniel's  Chancery  Practice. § 

18.  The  Court  or  Judge  may,  at  the  hearing  of  any 
cause  or  matter,  or  upon  any  application  or  procedure  in 
any  cause  or  matter  in  Court  or  at  chambers,  and  whether 
the  same  is  objected  to  or  not,  direct  the  costs  of  any  plead- 
ing, affidavit,  evidence,  notice  to  cross-examine  witnesses^ 

♦  24  Lu  J.  (Ch.),  471.  t  19  W.  E.,  284.) 

;  L.  R.,  8  Eq.,  697.  §  P.  1460,  n.  (j. 
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p^^Ii*^  account,  statement,  or  other  proceeding,  or  any  part  there- 
§  18.  '  of,  which  is  improper,  unnecessary,  or  contains  unnecessary 
matter,  or  is  of  imnecessary  length,  to  be  disallowed,  or 
may  direct  the  taxing  officer  to  look  into  the  same  and  to 
disallow  the  costs  thereof,  or  of  such  part  thereof  as  he 
shall  find  to  be  improper,  unnecessary,  or  to  contain  un- 
necessary matter,  or  to  be  of  imnecessary  length ;  and  in 
such  case  the  party  whose  costs  are  so  disallowed  shall  pay 
the  costs  occasioned  to  the  other  parties  by  such  xmneces- 
sary  proceeding,  matter,  or  length;  and  in  any  case  where 
such  question  shall  not  have  been  raised  before  and  dealt 
with  by  the  Court  or  Judge,  the  taxing  officer  may  look 
into  the  same  (and,  as  to  evidence,  although  ihe  same  may 
be  entered  as  read  in  any  decree  or  order)  for  the  purpose 
aforesaid,  and  thereupon  the  same  consequences  shall 
ensue  as  if  he  had  been  specially  directed  to  do  so. 

This  ia  an  improved  version  of  Chan(;ery  Order  XL.,  Eules  9  and  10, 
the  last  sentence  being  now  ;  see  Jtf  Farington.* 

19,  In  any  case  in  which,  under  the  preceding  Bule  No. 
18,  or  any  other  Rule  of  Court,  or  by  the  order  or  direction 
of  a  Court  or  Judge,  or  otherwise,  a  party  entitled  to  receive 
costs  is  liable  to  pay  costs  to  any  other  party,  the  taxing 
officer  may  tax  the  costs  such  party  is  so  liable  to  pay,  and 
may  adjust  the  same  by  way  of  deduction  or  set  off,  or  may, 
if  he  shall  think  fit,  delay  the  allowance  of  the  costs,  such 
party  is  entitled  to  receive  until  he  has  paid  or  tendered 
the  costs  he  is  liable  to  pay ;  or  such  officer  may  allow  or 
certify  the  costs  to  be  paid,  and  the  same  maybe  recovered 
by  the  party  entitled  thereto  in  the  same  manner  as  costs 
ordered  to  be  paid  may  be  recovered. 

Setting  off  costs  against  costs  in  same  suit,  is  in  accordance  with  the 
former  practice.    Daniel's  Chancery  Practice. f 

20.  Where  in  the  Chancery  Division  any  question  as  to 
any  costs  is  under  the  preceding  Rule  18  dealt  with  at 
Chambers,  the  Chief  Clerk  is  to  make  a  note  thereof  and 

♦  33  Bcav.,  246.  t  P.  1269. 
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state  the  same  on  his  allowance  of  the  fees  for  attendancen     Oentral 
at  chambersy  or  otherwise  as  maybe  convenient  for  the  in-        §  so. 
formation  of  the  taxing  officer.  " 

This  is  copied  from  Chanceiy  Order  XL.,  Bule  10. 

21.  Where  any  party  appears  upon  any  application  or 
proceeding  in  Court  or  at  chambers^  in  which  he  is  not 
interested,  or  upon  which,  according  to  the  practice  of  the 
Court,  he  ought  not  to  attend,  he  is  not  to  be  allowed  any 
costs  of  such  appearance  unless  the  Court  or  Judge  shall 
expressly  direct  such  costs  to  be  allowed. 

Compare  Chancery  Order  XL.,  Kale  28 ;  and  Rule  24,  infra. 

22.  As  to  applications  to  extend  the  time  for  taking  any 
proceeding  limited  by  Rules  of  Court  (subject  to  any 
special  order  as  to  the  costs  of  and  occasioned  by  any  such 
application),  the  costs  of  one  application  are,  without 
special  order,  to  be  allowed  as  costs  in  the  cause  or  matter, 
but  (unless  specially  ordered)  no  costs  are  to  be  allowed  of 
any  further  application  to  the  party  making  the  same  as 
against  any  other  party,  or  any  estate  or  fund  in  which  any 
other  party  is  interested. 

Soo,  on  this,  Order  LVII.,  Bale  6,  aupra^  and  Chancery  Order  XXXVII., 
liules  17  and  18. 

23.  The  taxing  officers  of  the  Supreme  Court,  or  of 
any  Division  thereof,  shall,  for  the  purpose  of  any  pro- 
ceeding before  them,  have  power  and  authority  to  ad- 
minister oaths,  and  shall,  in  relation  to  the  taxation  of  costs, 
perform  all  such  duties  as  have  heretofore  been  performed  by 
any  of  the  masters,  taxing  masters,  registrars,  or  other 
officers  of  any  of  the  Courts  whose  jurisdiction  i9  by  the 
Act  transferred  to  the  High  Court  of  Justice  or  Court  of 
Appeal,  and  shall,  in  respect  thereof,  have  such  powers  and 
authorities  as  previous  to  the  commencement  of  tha  Act 
were  vested  in  any  of  such  officers,  including  examining 

58 
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witnooioe^  directing  prodaction  of  books,  papers,  and  docu- 
^mT**  ments^  making  separate  certificates  or  allocaturs,  requiring^ 
any  party  to  be  represented  by  a  separate  solicitor,  and  to 
direct  and  adopt  all  such  other  proceedings  as  could  be 
directed  and  adopted  by  any  such  officer  on  references  for 
the  taxation  of  costs,  and  taking  accounts  of  what  is  due 
in  respect  of  such  costs,  and  such  other  accounts  connected 
therewith  as  may  be  directed  by  the  Court  or  a  Judge. 

This  is  partly  copied  firom  the  Chancery  Order  XV.,  Rule  1. 
Ab  to  the  powers  of  the  taxing  maaters  in  Chancery  genexaUy,  hm'- 
Clofton  V.  Meadows,*  and  Be  Atkifuon.f 

24.  The  taxing  officer  shall  have  authority  to  arrange 
and  direct  what  parties  are  to  attend  before  him  on  the 
taxation  of  costs  to  be  borne  by  a  fund  or  estate,  and  to 
disallow  the  costs  of  any  party  whose  attendance  such 
officer  shall  in  his  discretion  consider  unnecessary  in  con- 
sequence of  the  interest  of  such  party  in  such  fund  or 
estate  being  small  or  remote,  or  sufficiently  protected  by 
other  parties  interested. 

Compare  Hole  21,  supra,  and  see  Stahlschmidt  v.  i^</,t  osto  theexercitf«* 
td  this  discretion. 

25.  When  any  party  entitled  to  costs  refuses  or  neglects 
to  bring  in  his  costs  for  taxation,  or  to  procure  the  same 
to  be.  taxed,  and  thereby  prejudices  any  other  party,  the 
taxing  officer  shall  be  at  liberty  to  certify  the  costs  of  the 
other  parties,  and  certify  such  refusal  or  neglect,  or  may 
allow  such  party  refusing  or  neglecting  a  nominal  or  other 
sum  for  such  costs,  so  as  to  prevent  any  other  party  being 
prejudiced  by  such  refusal  or  neglect. 

26.  As  to  costs  to  be  paid  or  borne  by  another  party^  no 
costs  axe  to  be  allowed  which  do  not  appear  to  the  taxing 
officer  to  have  been  necessary  or  proper  for  the  attainment 


•  %  Hkre,  ».  t  26  Beav.,  61. 

t  9W.  R.,  830. 
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of  justice  or  defending  the  rights  of  the  party,  ot  which    -SSSJi 
appear  to  the  taxing    officer    to    have    been    inotufr^        §  86.    * 
through  overcaution,  negligence,  or  mistake,  or  merely  at 
the  desire  of  the  i>arty. 

This  is  copied  verbatim  from  Chancery  Order  XL.,  Rule  32. 

27.  As  to  any  work  and  labour  properly  performed  and 
not  herein  provided  for,  and  in  respect  of  which  f ees  hai^ 
heretofore  been  allowed,  the  same  or  similar  fees  are  to  be 
allowed  for  such  work  and  labour  as  have  heretoiPbre  been 
allowed. 

•  •         • 

This  is  copied  from  the  Hes^ulatioDS  of  Hil.  T.,  I860,  as  to  Fees,  second 
Schedule. 

28.  The  Bulbs,  Ordebs,  and  Pbacticb  of  antt.  Court 

WHOSE  JURISDICTION  IS  TRANSFERRED  to  the  High  Court  of 

Justice  or  Court  of  Appeal,  relating  to  costs,  and  ihe  allow- 
ance of  the  fees  of  solicitors  and  attorneys,  and  the  taxatioii 
of  costs,  existing  prior  to  the  commencement  of,. the  Act, 
shall,  in  so  far  as  they  are  not  inconsistent  with  the  Act: 
and  the  Rules  of  Court  in  pursuance  thereof,  remain  in 
force  and  be  applicable  to  costs  of  the  same  oi'lBtnaldgouK 
proceedings,  and  to  the  allowance  of  the  fees  of  solicitors  of 
the  Supreme  Court  and  the  taxation  of  costs  in- the  High 
Court  of  Justice  and  Court  of  Appeal.  .  ':;.    ^ 

This  is  a  very  important  saving  olanse.  See  the  Chancihy  tfrder  il^.,* 
and  the  Directions  to  the  Masters  of  the  Court,  HiL  T.;  18§3  !t:theIicf(:• 
Gen.  of  the  Court  of  Admiralty,  1859,  Ilulos  119  to  123 ;  and  Reg.  Gen. 
of  the  Court  of  Probate,  liules  92  to  96.  -^  ^'  • 

f 

29.  As  to  all  fees  or  allowances  which  are  disisretionary, 
the  same  are,  unless  otherwise  provided,  to  be^allowej  at 
the  discretion  of  the  taxing  officer,  who,  in  th^dxefcigo  of 
such  discretion,  is  to  take  into  consideration  tke. Ather  iees 
aud  allowances  to  the  solicitor  and  Coimsel^  if  an^^'ili;pM)^>t 

•  Morgan  &  Chute's  Cu.iucery  Aete  and  Ordcn»  p.  67.S,  4(EiJaii. 
t  Days  Common  Jaw  Troccdure  Acts,  p.  u34. 
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pJjJSJf^  of  the  work  to  which  any  such  allowance  applies,  the  natnxo 

§  ^'       and  importance  of  the  cause  or  matter,  the  amount  involTed, 

the  interest  of  the  parties,  the  fimd  or  persons  to  bear  the 

costs,  the  general  conduct  and  costs  of  the  proceedings,  and 

all  other  circumstances. 

Feet  to  Counsel  are  generallj  left  to  the  taxing  master*!  discretion ; 
S  Bear.,  i54 ;  13  W.  H.,  1056 ;  1  E.  &  J.,  220.  6ec,  also,  as  to  solidtor's 
fees,  Chancery  Order  XL.,  Rule  37. 

80.  Any  party  who  may  be  dissatisfied  with  the  allow 
anoe  or  disallowance  by  the  taxing  officer,  in  any  bill  of 
costs  taxed  by  him,  of  the  whole  or  any  part  of  any  item 
or  items,  may,  at  any  time  before  the  certificate  or  alloctUur 
is  signed,  deliver  to  the  other  party  interested  therein,  and 
carry  in  before  the  taxing  officer,  an  objection  in  writing 
to  such  allowance  or  disallowance,  specifying  therein  by  a 
list,  in  a  short  and  concise  form,  the  item  or  items,  or  parts 
or  part  thereof  objected  to,  and  may  thereupon  apply  to 
the  taxing  officer  to  review  the  taxation  in  respect  of  the 
same. 

This  is  copied  verbatim  from  the  Chancery  Order  XL.,  Rule  33,  "  or 
ftUoeatur  "  being  added. 

SI.  Upon  such  application  the  taxing  officer  shall  re- 
consider and  review  his  taxation  upon  such  objections,  and 
he  may,  if  he  shall  think  fit,  receive  further  evidence  in 
respect  thereof,  and,  if  so  required  by  either  party,  he  shall 
state  either  in  his  certificate  of  taxation  or  allocatur^  or  by 
reference  to  such  objection,  the  groimds  and  reasons  of  his 
decision  thereon,  and  any  special  facts  or  circumstances 
relating  thereto. 

Thi«  ii  copied  verbatim  from  the  Chancery  Order  XL.,  Rule  34. 

"  Series  hia  taxation."  By  Order  LIV.,  Rnle  2,  the  Hasten  of  (iie 
Queen's  Beach*  Common  Fleas,  and  Exchequer  Divisions  are  not  to  **t^ 
Tiew  taxatm  o£  costs."  But  this  applies  only  to  a  Master  writwiag  lite 
taxation  of  (tncficr  Master. 
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32.  Any  party  who  may  be  dissatisfied  with  the  certificate    pJS*^ 
or  allocatur  of  the  taxing  officer,  as  to  anv  item  or  part  of       S  38. 
an  item  which  may  have  been  objected  to  as  aforesaid,  may 

apply  to  a  Judge  at  chambers  for  an  order  to  review  the 
taxation  as  to  the  same  item  or  part  of  an  item,  and  tiie 
Judge  may  thereupon  make  such  order  as  to  the  Judge  may 
seem  just ;  but  the  certificate  or  allocatur  of  the  taxing 
officer  shall  be  final  and  conclusive  as  to  all  matters  which 
shall  not  have  been  objected  to  in  manner  aforesaid.* 

This  is  copied  from  the  Chancery  Order  XL.,  Rule  36,  **  or  allocatur  " 
being  added,  and  the  application  need  not  have  been  to  the  Judge  who 
made  the  order  for  taxation. 

Questions  of  taxation  specially  loft  to  a  taxing  master^s  discretion  are 
not  subject  to  reviewal.  iSee  L.  R.,  1  Ex.,  54  ;  L.  K.,  3  Q.  B.,  54 ;  L.  R., 
4  C.  P.,  76. 

The  items  alleged  to  have  been  improperly  allowed  or  disallowed  must 
be  specified.     Jie  Congreve.^ 

33.  Such  application  shall  be  heard  and  determined  by 
the  Judge  upon  the  evidence  which  shall  have  been  brought 
in  before  the  taxing  officer,  and  no  further  evidence  shall 
be  received  upon  the  hearing  thereof,  unless  the  Judge  shall 
otherwise  direct. 

Copied  verbatim  from  the  Chancery  Order  XL.,  Rule  36. 

34.  When  a  writ  of  summons  for  the  commencement  of 
an  action  shall  be  issued  from  a  district,  and  when  an  action 
proceeds  in  a  District  Registry,  all  fees  and  allowances,  and 
rules  and  directions  relating  to  costs,  which  would  be 
applicable  to  such  proceeding  if  the  writ  of  summons  were 
issued  in  London,  and  if  the  action  proceeded  in  London, 


*  After  the  Master's  allocatur,  no  objection  can  be  taken  to  the  taxation 
of  costs.  Application  should  be  made,  under  s.  30,  to  the  Master,  before 
the  aUocaiur  is  signed,  to  review  his  taxation,  in  order  to  entitle  the  parties 
dissatisfied  with  it  to  appeal  to  a  Judge  at  chambers,  under  {  32. 
1  Charley's  Cases  (Chambers),  130.     Per  Lush,  J.,  at  chambeiB. 

t  4  Beav.,  87. 
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§  H.       proceedings  in  the  District  Begistry.*" 


Cairns,  C, 
A.  E.  Cockburn, 
O.  Jessel. 
Coleridge. 
Fitzroy  Kelly. 
W.  M.  James, 
George  Mellish, 
RicM.  Malitis. 
James  Bacon. 
Charles  Sail. 
G.  Bramtcell. 
Colin  Blackburn. 


John  Mellor. 
Roht.  Liish. 
Wm.  Baliol  BreU. 
A.  Cleasby. 
W.  R.  Grove. 
J.  R.  Quain. 
James  Hannen. 
C.  E.  Pollock. 
W.  r.  Field. 
J.  W.  Suddleatan. 
Nathaniel  Lindley. 


*  As  to  writs  of  i^ummoiu)  issued  out  of,  and  other  proceedings  in  Dis- 
trict Registries,  see  the  note  to  Order  XXXV.,  Rule  la,  mpra^  where  the 
practice  in  relation  to  these  points  is  briefly  recapitulated.  By  Order.LlV. , 
Rule  3,  Bupra^  **  where  final  judgment  is  entered  in  a  District  Registry, 
costs  shall  be  taxed  in  such  Registry,  unless  the  Court  or  a  Judge  shidl 
othiorwise  order." 
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SECOND  ORDER  IN   COUNCIL, 

OF  12th  august,  1876.t 

At  the  Court  at  Osborne    House,  Isle  of  Wight,   the 

12th  day  of  August,  1875. 

PRESENT, 

The  QUEEN'S  Most  Excellent  Majesty  in  Council. 

WHEREAS  by  "  The  Supreme  Court  of  Judicature 
Act,  1873,*'  it  is  enacted  that  it  shall  be  lawful  for 
Her  Majesty,  by  Order  in  Council,  from  time  to  time  to 
direct  that  there  sliall  be  District  Registrars  in  such  places 
as  shall  be  in  such  Order  mentioned  for  districts  to  be  there- 
by defined,  from  which  writs  of  simimons  for  the  commence- 
ment of  actions  in  the  High  Court  of  Justice  may  be  issued, 
and  in  which  such  proceedings  may  be  taken  and  recorded, 
as  are  hereinafter  mentioned,  and  Her  Majesty  may  theixiby 
appoint  that  any  Registrar  of  any  County  Court,  or  any 
Registrar  or  Prothonotary  or  District  Prothonotary  of  any 
IocaI  Court  whose  jurisdiction  is  hereby  transferred  to  the 
said  High  Court  of  Justice,  or  from  which  an  appeal  is 
hereby  given  to  the  said  Court  of  Appeal,  or  any  person 
who,  having  been  a  District  Registrar  of  the  Court  of 
Probate,  or  of  the  Admiralty  Court,  shall  under  this  Act 
become  and  be  a  District  Registrar  of  the  said  High  Court 
of  Justice,  or  who  shall  hereafter  be  appointed  such  District 
Registrar,  shall  and  may  be  a  District  Registrar  of  the 
^aid  High  Court  for  the  purpose  of  issuing  such  writs  as 
aforesaid,  and  having  such  proceedings  taken  before  him 
as  are  hereinafter  mentioned  : 

*  See,  as  to  the  subjf^ct- matter  of  this  Order  in  Council,  bb.  60  to  66  of 
the  Principal  Act ;  s.  13  of  the  Amending  Act ;  Order  Y.,  Rules  1,  2,  aod 
3  ;  Order  XII.,  Rules  2,  3,  4,  6,  and  6a;  Order  XUI.,  Rule  6a;  Order 
XXXV.;  and  Order  LXI.,  Rule  4a,  supra, 

t  From  the  London  Gazette  of  the  24th  of  August,  1876. 
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Snd  (M&t  in      And  whereas  by  *^  The  Supreme  Court  of    Jadicatnie 
A«rU^S.  ^^*  1875/*  it  is  provided  that  where  any  such  Order  has 

been  made^  two  persons  may,  if  required,  be  appointed   to 

perform  the  duties  of  District  Registrar  in  any  district 
named  in  the  Order,  and  such  persons  shall  be  deemed  to  be 
joint  District  Registrars,  and  shall  perform  the  said  dutiea 
in  such  manner  as  may  from  time  to  time  be  directed  by  the 
said  Order,  or  any  Order  in  Council  amending  the  same  : 

And  whereas  it  has  seemed  fit  to  Her  Majesty,  by  and 
with  the  advice  of  Her  Privy  Council,  that  there  should  be 
District  Registrars  in  certain  places  in  England :  Now, 
therefore,  Her  Majesty,  by  and  with  the  advice  aforesaid, 
is  pleased  to  order,  and  it  is  hereby  ordered,  as  follows : — 
That  there  shall  be  District  Registrars  in  the  places  of 
Liverpool,  Manchestsr,  and  Preston,  and  the  District 
Registrar  at  Liverpool  of  the  High  Court  of 
Admiralty  and  the  District  Prothonotary  at  Liverpool 
of  the  Court  of  Common  Pleas  of  Lancaster,  shall  be  and 
are  hereby  appointed  the  District  Registrars  in  Liverpool  ;* 
and  the  District  Prothonotary  at  Manchester  of  the 
said  Court  of  Common  Pleas  shall  be  and  is  hereby  ap- 
pointed the  District  Registrar  in  Manchester;  and  the 
District  Prothonotary  at  Preston  of  the  said  Court  of 
Common  Pleas  shall  be  and  is  hereby  appointed  the  District 
Registrar  at  Preston ;  and  that  the  district  for  each  such 
place  shall  be  the  district  now  assigned  to  each  such  Dis- 
trict Prothonotary,  under  the  provisions  and  authority  of 
"The  Common  Pleas  at  Lancaster  Amendment  Act,  1869." 
That  there  shall  be  a  District  Registrar  in  Dxtrham, 
and  that  the  District  Prothonotary  of  the  Court  of 
Pleas  at  Durham  shall  be  and  is  hereby  appointed  the 
District  Registrar  in  Durham ;  and  that  the  district  shall 
be  the  district,  for  the  time  being,  of  the  County  Court 
holden  at  Durham. 


•  Under  b.  13  of  the  Supreme  Court  of  Judicature  Act,  1876,  «ij>r«. 
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That,  in  the  places  mentioned  in  the  Schedule  annexed^  ^"co^^^ 
there  shall  be  District  RegistrarSj  and  that  the  Keoistrab  Au^.U^liVft. 
OF  THE  County  Court  held  in  any  such  place  shall  be  and  is 
hereby  appointed  the  District  Eegistrar  in  such  place,  and 
that  the  district  for  each  such  place  shall  be  the  district^  for 
the  time  beings  of  the  County  Court  holden  at  such  place. 

C.  L.  PSEL. 

SCHEDULE. 

List  of  District  Hegistries  and  Registrars : — 

•  Banoob  (Jones,  H.  L.)  •  Kinoston-on-Hull  (Phillips,  C. 
Babnslbt  (Bury,  R.)  H.,  and  Rollit,  A.  K.) 

•  Barnstaple  (Benciaft,  L.  T.)  •  Kino's  Lynn  ^Partridge,  F.  R.) 
Bedford  (Peiu;8e,  J.)  Leeds  (Marshall,  T.) 

Leicester  (Ingram,  T.) 


Birkenhead  (Williams,  J.  R.) 
Birmingham  (Colo,  J.,   and  E. 
Parry) 

♦  Boston  (Staniland,  R.  W.) 
Bradford  (Robinson,  G.) 

♦  Bridoewater  (Lovibond,  H.) 

♦  Brighton  fEvershed,  E.) 

♦  Bristol  (Harley,  E.) 

Bury  St.  Edmunds  (Collins,  T.) 
Cambridge  (Eaden,  J.) 

♦  Cardiff  (Langley,  R.  F.) 
Carlisle  (Halton,  H.  J.) 

♦  Carmarthen  (Lloyd,  W.) 
Cheltenham  ^Gale,  C.  F.) 
Chester  (Willinmson,  S^ 

♦  Colchester  (Barnes,  J.  o.) 
Derby  (Weller,  G.  H.) 
Dewsbury  (Tennant,  C.  A.) 

♦  Dover  (Fielding,  G.) 

♦  Dorchester  (Sj-monds,  G.) 
Dudley  (Walker,  T.) 

♦  Durham  (Ward,  W.  C.) 

♦  East     Stonehouse     (Edmonds, 

R.  G.) 

♦  Exeter  (Daw,  R.  R.  M^ 

♦  Gloucester  (Wilton,  F.) 

♦  Great  Gbimsby  (Daubney,  W. 

H.) 
»  Great    Yarmouth   (WorUedge, 

R  W.) 
Halifax  (Rankin,  M.  H.) 
Uanley  (Tennant,  A.) 

♦  Hartlepool  (Strover,  J.  B.) 
Hereford  (Reynolds,  J.  J.) 
HuDDERSFisLD  (Jonos,  um.,F.  R.) 

♦  Ipswich  (Grimsey,  B.  P.) 


Lincoln  (Ap^eby,  F.) 

♦  Lowestoft  (Chater,  W.) 
Maidstone  (Scudamore,  F.) 

*  Newcastle  -  upon  -  Tynb   (Mor* 

timer,  W.  B.) 

*  Newport,  Monmouth   (Roberts, 

W.,  and  Davis,  H.  J.) 
Newport,    Isle    of    Wight 

(Blake,  FJ 
Newtown  (Talbot,  J.  A^ 
Northampton  (Dennis,  W.) 
Norwich  (Cooke,  G.  F.) 
Nottingham  (l^atchitt,  £.) 
Oxford  (Bishop,  C.) 
Pembroke  Dock  (Owen,  S.  H.) 
Peterborough  (Caches,  W.  D.) 

♦  Poole  (Dickinson,  H.  W.) 

♦  Portsmouth  (Howard,  J.i 

*  Ramsgate  (Snowdcn,  T.  H.  G.) 

•  Rochester  (Hayward,  W.  W.) 
Sheffield  (Wako,W.,  8c  Rogerf^ 

W.  T.) 
Shrewsbury  (Pcclp,  C.) 

♦  Southampton  (Daw,  jun.,  J.) 

♦  Stockton-on-Tees  (Crosby,  T.) 

*  Sunderland  (Ellis,  R.  K.  A.) 

*  Swansea  (Jones,  J.) 

♦  Truro  (Chilcot,  J.  G.) 

♦  ToTNES  (Bryett,  T.) 
Wakefield  (Mrsod,  H.) 
Walsall  (Clarke,  F.  F.) 

*  Whitehaven  (Were,  A.  B.) 
Wolverhampton  (Saunders,  F.) 
Worcester  (Cricp,  H.) 

York  (Perkins,  R.) 


*  The  asterisk  indicates  the  towns  the  County  Courts  of  which  have 
Admiralty  juxiadiction. 


•  Mr.  E.  Worthingtoo,  the  Dirtrict  Prothonotarj-  ai 
(ptrnnBTit  to  Iho  sbovo  Order)  appoiotcd  Dirtrict  Begiati 
Hr.  Wurthiogt^n  dyinfr  in  1876,  the  office  of  Biitrict 
abolished  by  the  Lord  Chancellor,  with  tht  concurrence 
|»ee  the  Ordor  in  Connril  of  December  9th,  1876,  in/rt) 
the  language  of  (.  78  of  the  l^rincipal  Act — "the 
I'rothonotarics  AMD  THEIR  sxiccbmobii. 

t  The  writer  hns  to  thank  Mr.  Henry  Siool,  Buptr 
(Jounty  Courts  Department  at  the  TrroBury,  for  l^ndlv  t 
lint  of  Dixtric't  Kef^i^trars.  now  added  to  the  onfpn&l  < 
He  has  Xr.  Nirol's  authority  for  stating  that  the  proper 
iog  a  Diatrict  Refristrar  ia  by  hia  official  title,  thna : — 

"  The  District  Regiatrar  of  the  High  Court  of  Jnati' 
as  tho  CMC  may  be. 
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ORDER 

Of  the  28th  of  OCTOBER,  1875  * 

rpH  E  Right  Honorable  Hugh  MacCalmont  Baron  Cairns, 
-*■  Lord  High  Chancellor  of  Great  Britain,  by  and  with 
the  advice  and  consent  of  the  undersigned  Judges  of 
the  Supreme  Court,  and  with  the  concurrence  of  the 
Lords  Commissioners  of  Her  Majesty's  Treasury,  doth 
hereby  in  pursuance  and  execution  of  the  powers 
given  by  the  Supreme  Court  of  Judicature  Act,  1876  t> 
and  all  other  powers  and  authorities  enabling  him  in  this 
behalf,  order  and  direct  in  manner  following : — 

Rule  L 

The  fees  and  percentages  contained  in  the  Schedule 
hereto  are  fixed  and  appointed  to  be,  and  shall  be  taken  in 
the  High  Court  of  Justice,  and  in  the  Court  of  Appeal, 
and  in  any  Court  to  be  created  by  any  Commission,  and  in 
any  office  which  is  connected  with  any  of  those  Courts,  or 
in  which  any  business  connected  with  any  of  those  Courts 
is  conducted,  and  by  any  officer  paid  wholly  or  partly 
out  of  public  moneys  who  is  attached  to  any  of  those 
Courts  or  the  Supreme  Court,  or  any  Judge  of  those 
Courts,  or  any  of  them ;  and  the  said  fees  and  percent- 
ages shall  be  taken  by  stamps,!  except  those  taken  in  the 


*  This  Order  is  binding  on  aU  the  Courts,  offices  and  officers,  to  which 
it  refers,  in  the  same  manner  as  if  it  had  been  enacted  by  Parliament. 

f  Section  26,  supra, 

X  See  the  Orders,  as  to  taking  fees  and  percentages  by  stamps,  of  fhe 
28th  of  October,  1876,  and  the  22nd  of  April,  1876,  infra. 


924  COURT  FBBS. 

Oatsii  liirA.  ^^^^  Begistries^  which  shall,  until  further  order,  bo 

.  — i taken  in  money,  and  applied  and  accounted  for  in  auch 

manner  as  the  Treasury  may  from  time  to  time  direct. 

Bulb  IT. 

The  fees  and  percentages  set  forth  in  the  column  headed 
**  Lower  Scale  '*  in  the  Schedule  hereto  are  to  be  taken, 
and  paid  in  all  cases  in  which  the  Lower  Scale  of  fees  is 
to  be  charged  and  allowed  to  solicitors  under  the  provisionB 
of  the  Additional  Rules  of  Court  under  the  Supreme 
Court  of  Judicature  Act,  1875,  issued  by  Order  in 
Council,  dated  the  12th  day  J  of  August,  1875,*  and  the 
fees  and  percentages  set  forth  in  the  column  headed 
'*  Higher  Scale  *'  in  the  Schedule  hereto  are  to  be  taken 
and  paid  in  all  other  cases. 

EuLE  III. 

In  causes  and  matters  by  the  34th  section  of  the  Supreme 
Court  of  Judicature  Act,  1873,  assigned  to  the  Chancery 
Division  : — 

The  solicitor  or  party  acting  in  person  shall,  on  any 
proceeding  in  which  he  claims  to  pay  fees  according  to  the 
Lower  Scale,  file  with  the  proper  officer  a  certificate  in  the 
form  hereunder  set  forth,  of  which  certificate  the  officer 
is,  at  the  request  of  any  solicitor  or  auy  party  acting  in 
person  in  the  cause  or  matter,  to  mark  a  copy  without 
a  fee. 

On  production  of  such  copy  of  the  certificate  all  officers 
of  the  Court  are  to  receive  and  file  all  proceedings  in  the 
cause  or  matter  bearing  stamps  according  to  the  Lower 
Scale. 

In  any  case  certified  for  the  Lower  Scale  of  Court  Fees 
in  which  it  shall  happen  that  the  solicitor  shall  become 
entitled  to  charge  and  be  allowed  according  to  the  Higher 


*  The  Rules  of  the  Supreme  Court  (Costs),  Order  YI.,  Schedule,  ntprt. 
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Scale  of  solicitors'  fees,  the  deficiency  in  the  fees  of  Court  ^^Si^l^;. 

'  Oet«S,mfi. 

is  to  be  made  good.  — ' 

In  any  case  in  which  the  fees  have  been  paid  upon  the 
Higher  Scale^  and  in  which  it  shall  happen  that  the 
solicitor  shall  become  entitled  to  charge  and  be  allowed 
only  according  to  the  Lower  Scale  of  Solicitors'  fees,  the 
excess  of  fees  so  paid  may  be  allowed  upon  the  taxation 
of  costs,  if  the  circumstances  of  the  case  shall,  in  the 
judgment  of  the  taxing  officer,  justify  such  allowance. 

KuLE  rv. 

The  provisions  in  this  Order  shall  not  apply  to  or  affect 
any  of  the  matters  following  (that  is  to  say) : — 

The  existing  fees  and  percentages  in  respect  of  any  of 
the  jurisdictions  which  are  not,  by  the  Supreme 
Court  of  Judicature  Acts,  1873  and  1875,  transferred 
to  the  High  Court  of  Justice  or  the  Court  of  Appeal;* 

The  existing  fees  and  percentages  in  respect  of  any 
matter  at  the  time  of  the  passing  of  the  Supreme 
Court  of  Judicature  Act,  1875,  within  the  jurisdic- 
tion of  the  Court  of  Probate,  the  Court  for  Divorce 
and  Matrimonial  Causes,  or  the  Admiralty  Court,  or 
relating  to  any  appeal  from  the  Chief  Judge  in  Bank- 
ruptcy, except  so  far  as  the  procedure  in  any  such 
matter,  or  the  fees  or  percentages  to  be  taken  in 
respect  thereof,  is  or  are  expressly  varied  by  the 
Schedule  to  the  said  Act,  or  by  this  Order,  or  by 
any  Bules  of  Court  made  or  to  be  made  by  Order  in 
Coimcil  before  the  commencement  of  the  said  Act. 

The  existing  fees  and  percentages  in  respect  of  any 
criminal  proceedings,!  other  than  such  proceedings 
on  the  Crown  side  of  the  Queen's  Bench  Division)  as 
the  scale  contained  in  the  Schedule  hereto  may  be 
applicable  tp; 


I*  1^  I 


*  ^.  g.t  the  jurisdiction  of  the  Court  of  Bankruptcy. 

t  See  Older  LXII.,  #1^0.  j  JM. 
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•iu{t,l&l.  Tlie  existing  fees  and  percentages  in  respect  of  m 

=-  on  the  Revenue  side  of  the  Exchequer  Diyiaion^^ 

proceedings  and  business  in  the  office  of  the  Queen's 
Kemembrancerf  other  than  such  matters,  prooeed« 
ingSy  and  business  as  the  scale  contained  in  the 
Schedule  hereto  may  bo  applicable  to ; 

The  existing  fees  and  percentages  authorised  to  be 
taken  by  any  sheriffs,  under  sheriffs,  deputy  sherifh, 
bailiffs,  or  other  officers  or  ministers  of  sheriffs  ; 

The  existing  fees  and  percentages  directed  to  be  taken 
or  paid  by  any  Act  of  Parliament,  and  in  reepec^ 
of  which  no  fee  or  percentage  is  hereby  proTided ; 

The  existing  fees  and  percentages  which  shall  have 
become  due  or  payable  before  the  commencement 
of  the  [Supreme  Court  of]  Judicature  Acts,  1873 
and  1875  ; 

The  existing  fees  and  percentages  in  respect  of  any 
proceedings  in  any  cause  or  matter  pending  at  the 
commencement  of  the  said  Acts,  and  in  respect  of 
whidi  no  fee  or  percentage  is  hereby  provided. 

In  pending  suits  tho  old  scalo  of  fees  applies  where  the  taking  of 
aoconnts  commenced  before  the  Ist  of  November,  1875,  even  though  the* 
aceounts  may  not  have  been  actually  completed  and  certified  before  that 
date.  The  new  scale  of  fees  applies  where  the  taking  of  aecounts  com- 
meneed  aJt&r  that  date4 

Hie  taxing-master's  percentage  on  costs  is  to  be  according  to  the  new 
seale,  in  aU  cases  in  which  the  costs  have  been  taxed  before  the  Ist  of 
Kovember,  1S75.} 


*  8m  Qnder  LXIL,  etipr. 

t  See  B.  77  of  the  Principal  Act,  iupra, 

%  Mereditk  v.  Trefiy,  46  L.  J.  (ChJ,  162;  88  L.  T.,  715 ;  24  W.  R., 
199 ;  1  Charley's  Cases  (Court),  183. 

i  1  Chadey's  Gasea  (Ghambers),  130.  See  "T^acationof  Oosta**  inthc 
Schedule  hereto,  w0v^ 
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Rtjlb  v.  J>«i«  \l 

The  existing  rules  and  practice^  applicable  to  proceed-  

ings  by  persons  suing  in  formd  pauperiSf  sball  continne, 
and  be  applicable  to  proceedings  to  which  this  Order 
relates. 

Pauper  plaintiffs,  who  will  swoar  that  they  are  not  worth  £5  in  the 
world,  except  their  wearing  apparel  and  the  matter  in  question  in  tk« 
cause,  are,  hy  the  Statutes  11  Hen.  VII.  c.  12,  and  23  Hen.  YIU. 
c.  15,  exempted  from  the  payment  of  Court  Fees  in  actions  at  ComoMm 
Law,  are  entitled  to  have  (Counsel  and  solicitor  assigned  to  them  by  the 
Court  without  fee,  and  are  excused  from  paying  any  costs  when  nnsac- 
oesaful,  but  if  successful  may  recover  costs  from  the  defendants.* 

By  Rule  8  of  the  Yllth  Consolidated  Order  of  the  Court  of  Chancery, 
'*  No  person  shall  bo  admitted  to  prosecute  any  suit  in  this  Court  inftrmd 
pauperis  without  a  certificate  of  Counsel  that  he  conceives  the  case  to  be 
proper  for  relief  in  this  Court." 

By  Rule  9  of  the  same  Order,  "  After  an  admittance  to  sue  or  defend 
in  forma  pauperis^  no  foe,  profit,  or  reward  shall  bo  taken  of  the  pauper  by 
any  Counsel  or  solicitor,  for  the  despatch  of  the  pauper's  business  during 
the  time  it  shall  depend  in  Court,  and  he  shall  continue  inform^  paapermj 
nor  shall  any  agreement  be  made  for  any  recompense  or  reward  after- 
wards. And  any  person  offending  herein  shall  bo  deemed  guilty  of  a 
contempt  of  Court;  and  the  party  admitted,  who  shall  give  any  such 
fee  or  reward  or  make  any  such  agreement,  shall  be  thenceforth  dis- 
paupered, and  not  bo  afterwards  admitted  again  in  th^t  suit  to  sue  or 
defend  in  fonnu  pauperis. " 

By  tho  10th  Ride  of  the  same  Order,  "  The  Counsel  or  solicitor  assigned 
by  tiie  Courtf  to  assist  a  person  admitted  to  sue  in  formd  pauperis,  cotiier 
to  sue  or  defend,  may  not  refuse  so  to  do,{  unless  such  Counsel  or  soUcHor 
satisfy  the  Judge  who  granted  the  admittance  with  some  good  reason  for 
his  unwillingness  to  be  so  assigned. 

By  Rule  1 1  of  tho  same  Order,  **  No  process  of  contempt  shall  be  issued 
at  the  instance  of  any  person  suing  or  defending  in  f>rma  pauperis,  loiijl 
it  be  signed  by  his  solicitor  in  the  suit.  And  no  nonce  of  motion  served 
or  petition  presented  on  behalf  of  any  person  admitted  to  sue  or  defend 
in  forma  pauperis  (oxccpt  for  the  dischar^o  of  his  solicitor)  shaU  be  of 
any  effect,  nor  shall  any  person  served  with  such  notice  or  petition  be 
bound  to  appear  thereon,  unless  such  notice  or  petition  be  signed  by  lh(i 
solicitor  of  such  person  so  suing  or  defending.  And  such  solicitor  shall 
take  care  that  no  such  process  be  taken  out  and  that  no  such  notice  or 
petition  be  served,  needlessly  or  for  vexation,  but  upon  just  and  good 
grounds." 

By  Rule  5  of  the  XLth  Consolidated  Order  of  the  Court  of  Chaneoy, 
'*  Where  costs  are  ordered  to  be  paid  to  a  party  suing  or  defending  w 


•  3  Steph.  CoBun.,  676, 677,  7th  Edn. 

t  See  Kale  4  of  Cooaolidated  Order  XII.,  and  Garrod  t.  AMtWf  4 
Bear.,  »&. 

X  After  Counf  d  and  solicitor  have  been  a<i8igncd,  the  pauper  emifl  In 
heard  in  person.     Parkinson  v.  Hankmry,  i  I>.  K.  Q.,  60S. 
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BnleY.,      form6,  pauperiMy  sach  costs  shall  be  taxed  as  d%v$9  costs,  unless  the  Court 
Oet.  M,  Unr5.  shall  otherwise  direct."* 

■ — A  pauper  may  be  allowed  to  appeal  without  paying  the  £20  deposit 

reouired  by  Oonsolidated  Order  XXXI.,  Rule  4.t 

See  also  Consolidated  Order  II.,  Rule  10,  and  23  and  24  Yict.  c  149, 
s.  2. 

Rule  VI. 

Save  as  otherwise  provided  by  this  Order^  all  existing 
fees  and  percentages  which  may  be  taken  in  any  of  the 
Courts  whose  jurisdiction  is,  by  the  [Supreme  Court  of] 
Judicature  Acts,  1873  and  1875^  transferred  to  the  High 
Court  of  Justice  or  Court  of  Appeal,  or  in  any  office 
which  is  connected  with  any  of  those  Courts,  or  in  which 
any  business  connected  with  any  of  those  Courts,  is  con- 
ducted, or  by  any  officer  paid  wholly  or  partly  out  of 
public  moneys  who  is  attached  to  any  of  those  Courts,  or 
the  Supreme  Court,  or  any  Judge  of  those  Courts,  or  any 
of  them,  shall  be  and  are  hereby  abolished. 

Rule  VII. 
A  folio  is  to  comprise  seventy-two  words,  every  figure 
comprised  in  a  column  being  counted  as  one  word. 

This  agrees  with  the  Rules  of  the  Supreme  Court  (Ck>8t8),  Special 
Allowances  and  (General  Provisions,  §  12,  and  also  with  Order  AlX., 
Rule  6,  aupra. 

Rule  VIII. 
The  provisions  of  Order  LXIII.  in  the  First  Schedule  to 
the  Supreme  Court  of  Judicature  Act,  1875,  shall  apply 
to  this  Order. 

Order  LXIII.  is  the  Interpretation  Clause. 

Rule  IX. 
This  Order  shall  come  into  operation  at  the  time  of  the 
commencement  of  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875. 

The  time  referred  to  is  the  1st  of  November,  1875. 


^  For  the  cases  upon  these  Rules,  see  the  6th  £dn.  of  Homn  and 
Chate*s  Chancery  Acts  and  Orders,  p.  650  (copied  from  pp.  40^-400  of 
lhe-4th  Edn.). 

t  OHmtoood  y.  8ha9§,  6  W.  B.,  482. 
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Form  of  Certificate  for  paying  Loioer  Scale  of  Court  Fees  Fonn-OetSty 

above  referred  to*  ^^^^ 

(Title  of  cause  or  matter.) 

I  hereby  certify  that,  to  the  best  of  my  judgment  and 

belief,  the  Lower  Scale  of  Fees  of  Court  is  applicable  to 

this  case. 

Dated,  &c. 

'  A.C 

Solicitor  for  Plaintiff  or  Defendant. 


Tho  SCHEDULE  above  roforred  to.* 
Ah  Order  or  RtUe  herein  referred  to  by  number  nhall  mean  the  Order  or  Rule 
90  ftumbered  in  the  First  Schedule  to  the  Supreme  Court  of  Judicature 
Act,  1875. 

Summonses,  Wbits,  Commissioks,  and  Warrants. 

Lower  Hi^ber 

Scale.  Scale. 

£    8,     d,      £    «.     d. 

On  sealing  a  writ  of  summons  for  commencement 

of  an  action  ..  ..  ••  ..050        0  10    0 

On  sealing  a  concurrent,  renewed  or  amended  writ 
of  summons  for  commencement  of  an  action     ..026        026 
On  sealing  a  notice  for  servicef  under  Order  XVI., 

Rule  18..  .•  ..  ••  •• 

On  sealing  a  writ  of  mandamus  or  injunction 
On  sealing  a  writ  of  subpoena  not  exceeding  tbroo 

persons     . .  . .  •  *  .  •  • . 

On  scaling  every  other  writ      . .  . .  . . 

On  sealing  a  summons  to  originate  proceedings  in 

the  Chancery  Division 
On  sealing  a  duplicate  thereof . . 
On  sealing  a  copy  of  same  for  service 
On  sealing  or  issuing  any  other  summons  or  warrant 
On  sealing  or  issuing  a  commission  to  take  oaths 

or  affidavits  in  tho  Supreme  Court      •  • 
Every  other  commission  . .  . .  •  • 

On  marking  a  copy  of  a  petition  of  right  for  service 

*  Compare  this  Schedule  with  the  Schedule  annexed  to  Order  YI.  of 
the  Rules  of  the  Supreme  Court  (Costs),  eupra, 
t*  On  a  person  not  a  party  to  the  action. 
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llnlnJoii.  Low«r 

£    8.     d.      £     M.     d, 

Afpbabakcis. 

On  entering  an  appearance,  for  each  person  •  •     0    2    0        0     2     0 

Copns. 
9br  a  copy  of  a  written  deposition  of  a  witness  to 

enable  a  party  to  print  the  same,  for  each  folio.       0    0     4         0     0     4 
For  examining  a  written  or  printed  copy,   and 

marking  same  as  an  office  copy,  for  each  folio  ..002        002 
For  making  a  copy  and  marking  same  as  an  office 

copy,  for  each  folio..  ..  .,  ..006        00     f. 

For  a  copy  in  a  foreign  language,  the  actual  cost. 
For  a   copy   of   a  plan,  mf^,  section,  drawing, 

photograph,  or  diagram,  the  actual  cost. 
For  a  printed  copy  of  an  order,  not  being  an  office 

or  certified  copy,  for  each  folio  . .  ..001         001 

On  an  application,  with  or  without  a  subpoena,  for 

any  officer  to  attend  as  a  witness,  or  to  produce 

any  record  or  document  to  be  given  in  evidence 

(in  addition  to  the  reasonable  expenses  of  the 

officer)  for  each  day  or  part  of  a  day  he  shall 

necessarily  be  absent  from  his  office   . .  ..100         100 

The  officer  may  require  a  deposit  of  stamps  on 
^       account  of  any  further  fees,  and  a  deposit  of 

money  on  account  of  any  further  expenses  which 

may    probably  become    payable    beyond    the 

amount  paid  for  fees  and  expenses  on  the  appli- 
cation, and  the  officer  or  his  clerk  taking  such 

deposit  shall  thereupon  make  a  memorandum 

thereof  on  the  application. 
The  officer  may  also  require  an  undertaking  in 

writing  to  pay  any  further  fees  and  expenses 

which  may  become  payable  beyond  the  amounts 

so  paid  and  deposited. 

Oaths,  &c. 
For  taking  an  affidavit  or  an  affirmation  or  attes- 
tation upon  honour  in  lieu  of  an  affidavit  or  a 
declaration,  except  for  the  purpose  of  receipt 
of  dividends  from  the  Paymaster-Qeneral^  for 
each  person  making  the  same  • «  •  •     0     1     6        0    I    tt 
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Lower  Higher 

Scale.  Scale.       _   .   _-  -^.^ 

£    i,    d.      £    #.    d.  OtfMlll. 

And  in  .addition  thereto  for  each  exhibit  therein 
referred  to  and  required  to  be  marked,  whether 
annexed  or  not       ..  ..  ..  ••010        010 

FiLINO. 

On  filing  a  special  case  or  petition  of  right  ..     0  10    0        10    0 

On  filing  an  affidavit  with  exhibits  (if  any)  annexed, 

submission  to  arbitration,  award,   bill  of  sale, 

warrant  of  attorney,  cognovit,  bail,  satisfaction 

piece,  and  writ  of  execution  with  return  ••020        020 

On  filing  a  scheme  pursuant  to  the  statute  30  &  31 

Vict.,  c.  127,  or  the  Liquidation  Act,  18G8  ..100  100 
On  filing  a  caveat       ..  ..  ..  ..OSO        060 

Certificates. 
For  a  certificate  of  appearance,  or  of  a  pleading, 
affidavit,  or  proceeding  having  been   entered, 
filed,  or  taken,  or  of  the  negative  thereof  ..010        040 

Sbarches  and  Ixspections. 
On  an  application  to  search  for  an  appearance  or 

an  affidavit,  and  inspecting  the  same  . .  ..010        010 

On  an  application  to  search  an  index,  and  inspect  a 

pleading,  decree,  order  or  other  record,  unless 

otherwise  expressly  provided  for  by  any  Act  of 

Parliament  or  this  Order,  and  to  inspect  docu- 
ments deposited  for  safe  custody  or  production 

pursuant  to  an  order,  for  each  hour  or  part  of 

an  hour  occupied    ..  ..  ••  ••026        026 

Not  exceeding  on  one  day        ..  ..  ••     0  10    0        0  10    0 

Examination  op  Witnesses. 
For    every  witness    sworn   and  examined  by  an 

examiner  or  other  officer  in  his  office,  including 

oath,  for  each  hour  .,  ,,  ••     0  10    0        0  10    0 

For  an  examination  of  witnesses  by  any  such  officer 

away  from  the  office  (in  addition  to  reasonable 

travelling  and  other  expenses),  per  day  ••306        S60 

The  officer  may  require  a  deposit  of  stamps  on  ac- 
count of  fees  and  a  deposit  of  money  on  account 

of  expenses,  which  may  probably  become  payaUo 

beyond  any  amount  paid  for  fbes  and  expenaet 
'    upon  the   examination,  and  the  officer  or  his 


-v82  'teuxT  mA 


u/n. 


derk  taking  snoh  depont  shall  tharanpon  maka  a 
memorandiim  thereof  and  deliTer  fha  aaine  to 
t&e  party  makiiig  the  depoait. 

The  officer  may  aJao  require  an  undertaking  in 
writing  to  pay  any  ftizther  jfisea  and  nrptmaon 
which  may  beoome  payable  beyond  the  anumntao 
paid  and  depoaited. 

Theae  foea  are  not  to  apply  to  the  ezaminatioa  of 
witnoflBoe  for  the  pmyae  of  any  enquiry^  taxat&oa 
of  coats,  or  other  proceeding  before  the  officer. 


1 

Boik. 
£  $.   4,    i 


For  entering  or  setting  down,  or  re-entering  or  re* . 
setting  down  an  appeal  to  the  Ck>nrt  of  Appeal, 
or  a  cause  for  trial  or  hearing  in  any  Court  in 
London  or  Middlesex,  or  at  any  aasiaes,  indnding 
a  demurrer,  special  case,  and  petition  of  xiu^t^ 
bnt  not  any  otiier  petition,  nor  a  anmmona  ad* 
jonmed  from  diambera        ••  ••  ••100 

Foracertificatoof  an  Associate  of  the  result  of  trial    10    0 

JUDOftXNTS,  DbCBXES,  ANI)  OBDSBft. 

For  drawing  up  and  entering  a  judgment,  or  a 
decree  or  decretal  order,  whether  on  the  original 
hearing  of  a  cause  or  on  further  consideiation, 
inclu4ing  a  cause  commonced  by  summona  at 
chambers,  and  an  order  on  the  hearing  of  a  special 
case  or  petition,  and  any  order  by  the  Court  of 
Appeal        ..  II  ••  ••  ••     0  10    0 

For  drawing  up  and. entering  any  other  order, 
whether  made  in  Court  or  at  chambers  ..030 

For  copy  of  a  plan,  map,  section,  drawing,  photo- 
graph, or  diagram,  required  to  accompany  any 
order,  the  actual  cost. 

Takdto  Accoxtnts.* 

On  taking  an  account  of  a  receiver,  guardian,  con- 
signee, bailee,  manager,  provisional*  official,  or 
yoluntary  liquidator,  or  sequestrator,  or  of  an 


•  In  the  case  of  Meredith  v.  7V<f^,46  L.  J.  (Ch.),  162;  Z$U 
24  W.  R.,  199 ;  1  Charley's  Cases  (Court),  183  (dted  under  Boll 
Order,  tupra),  it  was  decided  that  Uie  above  peroentaga  on  tha  t 
accounts  is  in  substitution  for  the  fee  on  the  certificate  of  ths  i 
the  account,  chargeable  under  the  old  practice. 
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Lower         Higher        «aV**i*.i^ 

Scale.  Boale.         BeilMUe, 

J,         \       ^  -    OetS8.1S75. 


executor,  administrator,  trustee,  agent,  solicitor, 

mortgagee,    co-tenant,     co-partner,     execution 

creditor,  or  other  person  liable  to  account,  when 

the  amount  found  to  have  been  received  without 

deducting  any  payment  shall  not  exceed  £200..     0    2    0        0    2    0 
Where  such  amount  shall  exceed  £200  for  every 

£50  or  fraction  of  £50  ••  ..  ..006        006 

In  the  case  of  any  such  receiver,  guardian,  con- 
signee, bailee,  manager,  liquidator,  sequestrator, 

or  execution  creditor,  the  fees  shall,  upon  pay- 
ment, be    allo.wed  in    the    account  unless    the 

Court  or  Judge  shall  otherwise  direct,  and  in 

the  case  of  taking  the    accoimts  of  such  other 

accounting  parties  the  fees  shall  be  paid  by  the 

party  having  the  conduct  of    the   order  under 

which  such  account  is  taken,  as  part  of  his  costs 

of  the   cause   or  matter   (unless  the  Court  or 

Judge  shall  otherwise  direct),  and  in  such  case 

shall  be  taken  upon  the  certificate  of  the  result 

of  any  such  account ;  but  the  fees  shall  be    due 

and  payable,  although  no  certificate  is  required, 

on  the  account  taken,  or  on   such  port  thereof 

4is  may  bo  taken,  and  the  solicitor  or  party  suing 

in  person  sliall  in   such   case  cause  the  proper 

stamps  (the  amount  thereof  to  be  fixed  by  the 

officer)  to  be  impressed  on    or  affixed   to    the 

account. 
The  officer    taking  the  account    may    require  a 

deposit    of  stamps   on    account   of  foes  before 

taking  the  account,   not  exceeding  the  fees  on 

the  full  amount  appearing  by  the    account    to 

have  been  received,  and  the  officer  or  his  clerk 

taking  such  deposit  shall  make  a  memorandum 

thereof  on  the  account. 

Taxation  of  Costs.* 

For    taxing  a  bill  of   costs  where   the    amount 
allowed  docs  not  exceed  £8..  ..  ..020        040^ 

•  The  tiixing   master's  percentage  on  costs  will  be  according  to  the 
above  scale,  in  all  cases  in  which  the  costs  have  not  been  taxed  before  the 
Ist  of  November,   1876.     Per  Quain,  J.,  after  consultation  with  the 
Masters,  I  Charley's  Cases  (Chambers),  130. 
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v8fl  OOUBT 

Umwt      n^ 
Bok.        Sol 

£    f.   tf,  £  «. 

Where  the  amoimt    azoeeds  £8,  for  every  £S 

allowed,  or  a  fraction  fhereof  ..#06      •  1 

Theae  f eea,  except  where  otherwiae  proridedy  ahaU 
he  taken  on  aignmg  the  oertiflcate  or  on  the 
allowance  of  the  hill  of  eoatfl»  aa  taxed*  hot  the 
feeaahallhe  due  and  payahlo  if  no  oertiflcate 
WMUoeatur  is  required  on  the  atnoont  of  the  UU 
aa  taxed,  or  on  the  amount  of  audi  part  thereof 
aa  nui7  he  taxed,  andtiie  aoticitor  or  pazty  aoing 
inperaon  ahaU  in  each  oaae  caoae  the  pvopor 
atampa  (the  amount  thereof  to  he  fixed  hj  the 
officer)  to  he  impreaaed  on  or  aifixed  to  the  hfllof 
ooata. 

The  taxing  officer  isfBj  reqizhe  a  depoait  of  elaiqpa 
on  account  of  feea  hefive  taxation  not  OTOoeding 
the  feea  on  the  Ml  amonnt  of  the  ooata  aa  aah- 
mitted  for  taxation,  and  the  offioer  or  hia  olaric 
on  taking  anch  depoait  ahaU  make  a  memoraii- 
dum  thereof  on  the  hill  of  ooata. 

For  a  certificato  or  aUocatwr  of  the  reanlt,  not 
heiog  a  judgment  ..  ..  ..  ..000       1 

The  58th  Bule  of  Order  Y .  of  the  Chancery  Funds 
CoDBolidated  Hules,  1874,*  ahall  continue  in 
force  and  be  acted  upon  in  cases  to  which  it  is 
applicable. 

FxnnoNS. 

For  answering  a  petition  for  hearing  in  Court,  and 
setting  down..       ••  ••  ••  ..050       1 

For  answering  a  non-attendablo  petition,  not  being 
a  petition  for  an  order  of  course      ..  ..060        0 

On  a  matter  of  course  order,  on  a  petition  of  rifjbi     0  10    0       0 

On  an  order  for  a  commission  on  a  petition,  of 
right         ••  ••  ••  ••  ••100        1 

*  ''  When  costs  are  directed  to  be  paid  out  of  money  in  Conrtiei 
the  proceeds  of  securities  in  Court,  the  taxing  maater  ahall 
amount  of  the  fees  of  taxation  payable  in  respect  of  aocih  oc 
ahall  certify  that  such  fees  are  included  in  the  coeta  aa 
Ohanoery  Paymaster  shall  carry  over  the  amount  ao 
payable  from  the  account  to  which  money  or  proceeds  an  ||ha 
aeparate  account  in  the  books  at  the  Ghuioery  Pay  Oiioa  aor 
taxation ;  and  the  amount  so  carried  over  ahall  from  time  to  toB^ 
Treasury  may  direct,  be  paid  to  the  account  of  Her]Iiigeaty*a&iA 
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Scale. 
£   8.   d. 

Kbgister  of  Judgments  and  Lis  Pendens. 

For  registering  a  judgment  or  lis  petuienSf 
although  moro  than  one  namo  may  havo  to  be 
registered.. 

For  ro-rogistering  same 

For  a  search  for  each  name     . . 

For  a  certificate  of  entry  of  satisfaction 

For  certificate  of  a  judgment  for  registration  in 
Ireland  or  Scotland  under  the  Judgments  Ex- 
tension Act,  1868,  including  affidavit 

On  filing  for  registration  a  certificate  issued  out  of 
Courts  of  Dublin  or  Court  of  Session  in  Scot- 
land under  the  same  Act,  although  more  than 
one  name  may  have  to  be  registered  under  the 
same  Act . .  . .  . .  . .  . . 


0 
0 
0 
0 


On  every  certificate  of  the  entry  of  a  satisfaction 

under  the  same   Act 
For  a  seai-eh  made  in  one  or  both  of  the  reg^tors 

of  Irish  and  Scot^^h  judgments,  for  each  namo  . . 

Miscellaneous. 

On  a  report  of  a  private  Bill  in  Parliament 

On  an  allowance  of  bye-laws  or  table  of  fees 

On  &Jiat  of  a  Judge   . .  • . 

On  signing  an  advertisement    . . 

Upon  a  reference  to  a  Master  of  the  Queen*s  Bench, 
Common  Pleas,  or  Exchequer  Diviwons,  or  a 
District  Rogistrur,  for  the  puri^se  of  any  investi- 
gation or  inquirj',  other  than  the  taking  of  an 
account,  for  which  another  fee  is  herein  provided, 
for  every  hour  or  part  of  an  hour  the  Master  or 
Kegistrar  is  occupied 

A  deposit  on  account  of  fees  before  proceeding  with 
such  reference,  or  at  any  time  during  the  course 
thereof,  may  be  required,  and  a  memorandum 
thereof  shall  be  delivered  to  the  party  making 
the  deposit. 

On  taking  acknowledgment  of  a  deed  by  a  married 
woman      ••  ..  ••  ••  •• 

On  taking  a  recognizance  or  bond  .  •  • . 

On  taking  bail,  and  taking  same  off  the  file  and 
delivering.. 


5 
1 
0 
0 


2 
1 
1 
1 


0 
0 
5 
0 


1 
0 


0 
10 


6 
0 
0 
0 


0     7     0 


0     1     0 


0     1     0 


0 
0 
0 
0 


0 
0 


0  2    8 

0  10 

0  10 

0  10 


0     2    0        0     2    0 


0  7  0 

0  10 

0  1  0 

5  0  0 

1  0  0 
0  5  0 
10  0 


0  10    0        0  10    0 


I     0    0 
0  10    0 


1 1 


0    2    0        0     2    0 
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BekAdnl*. 
Oet.S8,m«. 


Lower 
Scale. 

£    9.  d. 
On  ft  commitiiieiit       ••  ••  «•  ••060 

On  an  application  to  produce  Judge's  noton  ..050 

On  appointment  of   Commifisionen   under  glebe 
*     exchange ..  ••  ..  ••  ..100 

On  examining  and  signing  enrolments  of  decrees 

and  orders  .•  ..  ..  ,.300 

On  admission  or  re-admission  of  a  solicitor  •  •     6    0    0 

On   a   written   request    for  information    at    the 

Chancery  Pay  Office  ••  ..  ..026 

Por  preparing  a  power  of  attorney  at  the  Chancery 

PayOffice..  ..  .,  ..  ..030 

for  transcript  of  an  account  in  the  books  at  the 

Chancery  Pay  Office,  for  each  opening  ..020 


Higher 
Scale. 

£    9,    d, 

0     6     0 

0     6     • 

0 

0 
0 

6 

0 

0 


1  0 

3  0 

6  0 

0  2 

0  3 

0  2 


CAIRNS,  C. 
G.  JESSEL. 
COLERIDGE. 
FITZROY  KELLY. 
W.  M.  JA3IES. 
GEORGE  MELLISH. 
G.  BRAMWTELL. 
NATHANL.   LINDLET. 


"We  certify  that  this  Order  is  made  with  the  concurrence 
of  the  Commissioners  of  Her  Majesty's  Treasury. 


MAHON. 
ROW.  WTKN 


STAMPS. 

ORDER 

Of  the  28th  op  OCTOBER,  1875 .♦ 

AS  TO  THE  TAKING  OF  THE  FEES  AND 
PERCENTAGES  BY  STAMPS,  EXCEPT  IN 
THE  DISTRICT  REGISTRIES. 

WHEREAS  by  section  26  of  the  Supreme  Court  of  ojjl^sf  iw5. 

' '    Judicature  Act,  1875,  it  is  provided  that  the  fees 

and  percentages  appointed  to  be  taken  in  the  High  Court 
of  Justice  and  in  the  Court  of  Appeal,  and  in  any  Court  to 
be  created  by  any  commission,  and  in  any  office  which  is 
connected  with  any  of  those  Courts  or  in  which  any  business 
connected  with  any  of  those  Courts  is  conducted,  shall, 
except  80  far  as  they  be  otherwise  directed,  be  taken  by 
means  of  stamps ;  and  further,  that  such  stamps  shall  be 
impressed  or  adhesive,  as  the  Treasury  may  from  time  t6 
time  direct ;  and  that  the  Treasury,  with  the  concurrence  of 
the  Lord  Chancellor,  may,  from  time  to  time,  make  such 
Rules  as  may  seem  fit  for  publishing  the  amount  of  the 
fees  and  regulating  the  use  of  such  stamps,  and  particularly 
for  prescribing  the  application  thereof  to  documents  from 
time  to  time  in  use  or  required  to  be  used  for  the  purposes 
of  such  stamps,  and  for  ensuring  the  proper  cancellation  of 
such  stamps. 

Now  we,  the  undersigned,  being  two  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  do,  with  the  con- 

*  This  Order  should  be  read  in  connection  with  the  Order  of  the  22nd 
of  April,  1876,  i/i/ro,  as  to  the  Fees  and  Percentages  to  be  taken  by 
Stamps,  and  the  Order  of  the  28th  of  October,  1876,  aupra,  as  to  Ckmrt 
Fees. 
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lln^O^^r     carrence  of  the  Lord  Chancellor,  hereby  give  notice  and 
Pet  28,  1875.  order  and  direct — 

The  Commissioners  of  Inland  Rerenue  (W.  N.,  1875,  p.  44)  issaed  a 
notice  on  the  26th  of  Octoher,  1875  (i.e.y  two  days  before  the  iwaiiiTtg  a£ 
the  present  Order  by  the  Treasury),  that  *'  Stamps  applicable  to  the  Scale 
of  Fees  under  the  Judicature  Acts  mat  be  obtained  at  Somebset  Hovsb, 
Room  No.  3,"  and,  further,  that  *' Stamps  heretofore  appropriated  to 
the  Ck)urts  of  Chancery  and  Common  Law,  respectively,  may  oontinao 
to  be  used  in  those  Divisions  of  the  Supreme  Court  of  Judicature 
[P  High  Court  of  Justice],  so  far  as  thev  are  applicable  to  the  new  Scale  of 
Ff 


BULS  I. 

That  from  and  after  the  1st  November  next,"*  being  the 
date  fixed  for  the  commencement  of  this  Act^f  all  orders 
and  regulations  now  in  force  with  respect  to  the  nse,  proper 
cancellation^  mode  of  keeping  accounts,  and  allowance  of 
fee  stamps  in 

The  Court  of  Chancery, 

The  several  Common  Law  Courts, 

The  Court  of  Probate, 

The  Court  for  Divorce  and  Matrimonial  Causes, 

The  Admiralty  Court, 
or  in  relation  to  appeals  from  the  Chief  Judge  in  Bank- 
ruptcy or  from  the  Court  of  Appeal  in  Chancery  in  Bank- 
ruptcy matters,  shall  continue  in  force  up  to  the  beginning 
of  the  sittings  to  take  place  after  January  next,t  or  until 
they  shall  respectively  be  altered  or  annulled  by  any  lUiles 
hereafter  to  be  made  and  published  in  conformity  with  the 
Aot.§ 

As  to  the  Chancery  llegnlations,  see  the  Chancery  Suitors*  Belief  Act, 
1852  (15  &  16  Vict.  c.  87) ;  Order  XXXIX.  of  the  Consolidated  Orders 
of  the  Court  of  Chancerj' ;  and  the  Kegulations  as  to  Fees,  1860. 

As  to  the  Common  Law  Begulationfl,  see  the  Common  Law  Comia 
(Fees)  Act,  1865  (28  Vict.  c.  46) ;  the  General  Rules  relating  to  the  Col- 

♦  1876.  t  Sir.  The  reference  is  to  s.  2  of  the  Supreme  Court  of 
Judicature  Act,  1876. 

t  The  26th  April,  1876.  See  the  recital  to  the  Order  of  the  22xid  Aptil, 
1876,  as  to  Staipps. 

§  See  the  Order  of  April  22nd,  1876,  tii/nr,  u  to  the  Feea  sod 
ccntag^  to  be  taken  by  Stamps. 
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lecUon  of  Fees  by  Stampfi  made  under  s.  8  of  that  Act  ;*  the  Begnla*  j^^^  ^  p^ 
tions  of  the  ^iOth  December,  1866,  as  to  Stamps  on  the  transaction  of     m  |jJ7|, 

business  at  Judges*  chambersf ;  the  Regulations  as  to  the  payment  of 

Fees  by  Stamps  on  the  Circuits,  of  the  13th  of  Feb.,  1866  ;t  the  B«giU»» 
tions  as  to  the  Mode  of  Cancelling  Stamps,  of  the  26th  of  Feb.,  1866.$ 

As  to  the  Court  of  Probate  Beguhttions,  see  The  Court  of  Probate  Act, 
1867  (20  &  21  Vict.  c.  77),  ss.  97,  98,  and  99  ;  c.  15  of  Coote's  Probate 
Practice ;  and  the  Order  as  to  the  mode  of  carrying  in  Fee  Stamps,  oi  the 
8th  December,  1865.|| 

As  to  the  Kegulations  in  the  Court  for  Divorce  and  Matrimonial  Causes, 
see  the  Matrimonial  Causes  Act,  1857  (20  &  21  Yict.  c.  85),  ss.  60  and  61. 

As  to  the  KegulationB  in  the  Court  of  Admiralty,  see  the  Admiralty 
Court  Act,  1854  (17  &  18  Vict.  c.  78),  ss.  14,  16,  16,  17,  18,  19,  20, 
and  21. 

See  now  the  Kegulations  contained  in  the  Order  of  the  22nd  of  April, 
1876,  as  to  Stamps,  infra.     The  *'  Cancellation  "  is  by  that  OrderlT  to  be 
effected  **  in  such  manner  as  the  Commissioners  of  Inland  Revenue  ahall      * 
from  time  to  time  direct." 

Btjle  n. 

That  the  stamps  to  be  used  in  the  coUeetion  of  fees  and  percentages  pa^^ 
able  under  the  Order  made  in  pursuance  of  the  powers  given  hff  the  Suprewta 
Court  of  Judicature  Aetj  1875,  bearing  date  this  day**  shall  until  further 
notice  be  cither  impressed  or  adhesive  as  directed  in  ang  previous  Order ;  atul 
in  cases  to  which  no  previous  Order  is  applicable^  shall  be  either  impressed 
or  adhesive f  at  the  option  of  the  parties  by  whom  the  fees  are  payable. 

The  requisite  *^  further  notice  '*  was  given  by  the  Order  of  the  22nd  of 
April,  1876,  which  see,  infra. 

The  Schedule  to  that  Order  supersedes  the  present  Rule,  containing, 
as  it  does,  in  the  third  column,  minute  provisions  as  to  *'  the  character 
of  the  Stamps  to  be  used." 

Rule  III. 

,  That  until  we  do  order  to  the  contrary,  the  dies  hereto- 
fore in  use  for  impressing  stamps  in  any  of  the  Courts 
affected  hy  the  said  Act,  and  also  the  adhesive  stamps 
hei*etofore  in  use,  shall  be  available  and  valid  for  the  taking 
of  the  said  fees  and  percentages,  and  may  be  used  notwith- 
standing that  new  dies  and  stamps  appropriated  to  the 

*  See  them  in  the  Appendix  to  Day's  Common  Law  Procedure  Ads, 
p.  609  (4th  edn.,  1872). 

t  Ibid.,  p.  612.  t  Ihid,,  p.  613.  §  Ibid.,  p.  616. 

II  Coote's  Probate  Practice,  279. 

5  "  General  Directions,*'  sub  Jlnem. 

**  See  the  Order  as  to  Court  Fees,  of  the  28tli  of  October,  \in(,«iifr«. 


9if>  STAMPS. 

XolsmMOet  Supreme  Court  of  Judicature  may  in  the  meantime  hsTe 

^ ^  been  issued  by  the  Commissioners  of  Inland  Bevenue, 

which  will  also  be  valid  and  available. 

^  The  adhesive  stampe  heretofore  in  use/*  See  the  next  Bole  of  this 
Order,  and  the  note  thereto,  and  also  Bole  2  of  the  Order  of  the  22nd 
o(  April,  1876,  as  to  Stamps,  infra. 

Rule  IV. 

That  for  such  documents  in  the  Chancery,  the  Queen's 
Bench,  the  Common  Pleas,  and  the  Exchequer  Divisions 
of  the  Supreme  Court  of  Judicature  as  may  be,  tmder  any 
*  existing  Bule  or  Order,  stamped  with  an  adhesive  stamp 
or  stamps,  adhesive  stamps  appropriated  by  the  words 
*'  Judicature  Fees  **  shall  be  used ;  Provided  always,  that 
up  to  the  beginning  of  the  sittings  to  take  place  after 
January  next,*  the  adhesive  stamps  hitherto  used  in  the 
Courts  of  Chancery  and  Common  Law  ehall  be  available 
and  may  be  used  for  such  documents  in  the  Supreme  Court 
of  Judicature. 

The  proviso  to  this  Rule  is  recited  by  the  Order  of  the  22nd  of  April, 
1876,  aa  to  Court  Fees,  and  is  further  extended  by  Rule  2  of  that  Order, 
as  follows : — **  The  adhoeive  stamps  at  present  in  use  in  the  Supreme 
Court  of  Judicature  shall  continue  to  be  used  so  long  as  they  are  supplied 
by  the  Commissioners  of  InLind  Revenue.'* 

BuLE   V. 

And  that  where  any  of  such  fees  are  payable  in  respect 
of  any  matter  or  thing  to  be  done  by  any  officer  or  in  any 
office  whatever  of  the  Supreme  Court  of  Judicature,  and  it 
shall  not  have  been  customary  or  may  not  be  necessary  to 
use  any  written  or  printed  document  or  paper  in  reference 
to  such  matter  or  thing  whereon  the  stamp  could  be  stamped 
or  affixed,  the  party  or  his  solicitor  requiring  such  matter 
or  thing  to  be  done,  shall  make  application  for  the  same 
by  a  proBCtpCj  or  short  note  in  writing  or  print,  and  a 

♦  The  26th  of  April,  1876.    Sec  the  Recital  to  the  Order  of  the  22nd 
of  April,  1876,  aa  to  Stamps. 
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denoting  the  amount  of  tbo  fees  so  payable  shall  he'^^g^Jy^^ 
}d  or  affiiced  to  mxch.  prcpcipe  or  note.  ■" 

le  Sohednle  to  the  Order  of  the  22nd  of  April,  1876,  infra. 

EULE   VI. 

t9A#r»  a  fee  U  payable,  but  no  directions  are  found  in  previoue 
w  to  the  document  to  which  the  stamp  is  to  be  applied^  it  shall 
If  until  we  do  otherwise  order ,*  for  any  officer  of  the  Supreme  Court 
Uy  it  would  be  to  see  that  the  fee  in  question  is  duly  paid  by  means 
mpf  to  decide  on  what  document  such  stamp  shall  be  impressed  or 

Given  under  our  hands, 

Mahon, 
Row.  "Winn. 
nreby  signify  my  concurrence  in  the  before-mentioned 
and  Regulations 

Cairns^  C. 


)  Schedule  to  the  Order  of  the  22nd  of  April,  as  to  Stamps,  super* 
is  Hole,  as  in  the  second  column  it  Mpocifica,  with  particolaritj, 
)cninent  to  bo  stamped." 


Khult1»'l^llll'.|Snli.it.,l>  ,.I 

tho  K.mi>  ]>nvi1*.'i{.'s  :tii.l  b.  .- 
oiimstiinrcM  will  pcntiit.  :is  i 
who  from  time  to  tiiiii-,  if 
Dntiticil  to  have  bct-ti  hiIi 
of,  or  hiii  by  Inw  cnipowpi 
cntiUiil  tu  Wiidiiiitli-il  Mnd  1 
nnd  nhall  bo  tuliuittcil  by  thi 
cinmnuitiinrra  will  jx-rmit,  b 
JcgOK  iind  \ie  Kubjt-ct  to  tho  b 

Anil  whrnuB  bv  ivction  1 
tST'l.  it  i»  cniti'trd  Ihut  thp  1 
Innrl  hIi;iII  bf  iiilliil  thi-  lU-Ri 
Jnittii'ii  uf  KnEliind,  tlip  SIii: 
the  ( '(inini'iii  l'l<^i:s  !>»<1  tho 
two  of  them,  mny  fr»m  tit 
rnvntii  ri'lHlinff  to  Attofnc;: 
rcqninil  iuiiIi'T  thniu!  mnrtm 
iiiKkTiHi-tiiin  «7  lit  t)n!  iirini 
Court  <if  Juilii'fttnn-  Ai-t,  187 

An.1  whi-n-us,  wv,  'llio  Kii{ 
{.'ovkbiini,  Ikironi't,  I^ml  Cli 
abin  Sir  f ti-orup  Jcim-I,  Kdut 
Dnko  Itnnm  (.'olmclicp,  Ijcnl 
Ititlht  IlimiiURitilc  Sir  t'itzTO 
hnvt),  bf  Itf-inilitionH  miulc  i 
ijth  iwctiim  i-f  tlic  Su)>niiii> 
th<>  M>Ti>Tikl  I'nni'tniontii  n-Lif  i: 
tiGciitcH.  or  foTmH  Ti'(|iiir('d  u 
the  SoliriturH  of  tbc  Stipnii 
Court  of  .IiidicBtiircAtt,   18; 


•  Th,* 
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itaiined,  being,  except  as  to  mero  forma,  tho  rogulatioPB  horoinaftor  aet  BalMi 

tOk  (that  18  to  say}  :  V«v.  S»dt 

**  Afl  regaias  eectknia  16,  16,  17  and  18  of  the  Act  of  the  6th  and  1S7A. 


Tfh  yean  of  the  reign  of  Hot  present  Majesty,  cap.  73,  and  section 
11  of  the  Act  of  the  23rd  and  24th  years  of  the  rci^rn  of  Her  pn»4cnt 
Miyesty,  cap.  127 :  It  shall  be  lawful  for  tho  Master  of  the  Rolls, 
jcitttly  with  the  Judges  of  tho  Queen's  Bench  Division,  Common 
jpleas  Division,  and  Exchequer  Division  of  tho  High  Court  of  Justice, 
or  with  any  eight  or  more  of  them  (of  whom  tho  Presidents  of  tho 
mnd  Divisions  shall  bo  three),  if  thoy  shall  see  fit  so  to  do,  to  nomi- 
nate and  appoint  Examiners,  and  to  make  Rules  and  Regulations  for 
eonducting  the  examination  of  persons  applying  to  be  admitted  as 
Solicitors  of  the  Supreme  Court,  as  well  touching  tho  articles  and 
■ervice  as   tho    fibices   and   capacity  of  such    persons   to  act  aH 
Solicitors  of  the  Supreme  Court,  including  their  fitness  and  capat^ity 
to  act  in  matters  of  business  usually  transacted  by  (Solicitors.     And 
if  the  blaster  of  the  Rolls,  or  any  of  the  Judges  of  tho  said  tlirco 
IKTisions  shall,  by  such  examination,  or  by  tho  certificate  of  such 
Examiners,  be  satisfied  that  such  persons  are  duly  qualified  to  be 
admitted  to  act  as  Solicitors  of  tho  Supreme  Court,  then,  and  not 
otherwise,  the  Master  of  tho  Rolls  shall  and  may  administer  the  re- 
qninte  oath,  and  cause  such  persons  to  bo  admitted  Solicitors  of  the 
Sapromo  Court,  and  their  names  to  bo  enrolled  as  Solicitors  of  such 
Goort,  which  admission  shall  be  written  on  parchment  and  signe<l  by 
the  Master  of  the  Rolls." 

**  With  regard  to  section  20  of  tho  said  Act  of  tho  6th  and  7th 
years  of  the  reign  of  Her  present  Majesty,  cap.  73  :  Such  person  or 
persons  as  the  Lord  Chief  Justico  of  England,  the  Master  of  the  liolls, 
the  Lord  Chief  Justico  of  the  Common  Pleas,  and  the  Lord  Chief 
Boron  of  the  Excheouer  shall  for  that  purpose  jointly  appoint,  shall 
hftve  the  custody  and  care  of  the  rolls  or  books  wherein  persons  are 
enrolled  as  Solicitors  of  the  Supremo  (\)urt,  and  shall  be  deemed  and 
taken  as  the  proper  officer  or  officers  for  filing  such  affidavits  us  in  th(> 
■aid  Act  mentioned ;  and  he  or  they  is  or  are  hereby  also  n>3p(H'.tively 
zeqnircd,  from  time  to  time,  without  fee  or  reward  otlier  thtm  as  in 
the  said  Act  mentioned,  to  enrol  tho  name  of  every  person  who  shall 
he  admitted  a  Solicitor  of  the  Supremo  Court  pursuant  to  the  dinx*- 
tkms  in  the  said  Act,  and  the  time  when  aiUnitted,  in  alphabetical 
ocdor,  in  rolls  or  books  to  be  kept  for  that  purpose,  to  which  rolls  or 
hooks  all  persons  shall  and  may  have  free  access  without  fee  or  reward.** 
"  And  as  regards  section  8  of  the  said  Act  of  the  23rd  and  24th 
years  of  the  reign  of  Her  present  Majesty,  cap.  127,  the  Presidents  of 
the  Queen's  Bench  Division,  Common  Pleas  Division,  and  Exchequer 
Division  of  the  High  Court  of  Justice,  jointly  with  the  Master  of  the 
Bolls,  may  from  time  to  time  make  Regulations  for  the  examination 
In  such  branches  of  general  knowledge  as  they  may  deem  proper  of 
all  persons  (not  having  taken  degrees  or  suce^HsfuUy  passed  such 
University  examinations  as  in  the  said  Act  mentioned)  hereafter 
hoooming  bound  under  articles  of  clerkship  to  Solicitors.     And  tho 
said  Judges  by  such  Regulations  may  require  such  examination  to  be 
passed  either  before  persons  so  become  bound,  or  at  any  time  boforo 
their  admission  as  Solicitors,  as  to  tho  said  Judges  may  seem  fit,  and 
the  said  Judges  may  from  time  to  time  revoke  or  alter  any  such  Regula- 
tions as  they  think  fit,  and  may  from  time  to  time  appoint  Examiners 
for  conducting  such  examination  as  aforesaid.     And  the  said  Judges, 
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^i^f^^  or  any  one  or  more  of  them,  may,  where,  under  special  eircomstaiioei^ 

nSwSnH  they  or  ho  soo  fit  so  to  do,  dispense  with  compliance  with  such  zognli^ 

|g70^   *  tions  entirely  or  partially,  or  subject  to  such  conditions  as  to  them  or 

'  him  may  seem  fit." 

**  And  ns  regards  section  9  of  the  last  mentioned  Act,  the  ProsidentB 
of  the  Qnoen*8  Bench  Division,  Common  Pleas  Division,  and  £z* 
chequer  ]>i vision  of  the  High  Court  of  Justice,  iointly  with  the 
^^ister  of  the  Rolls,  may  from  time  to  time,  if  they  see  fit,  make 
regulations  for  the  examination  of  persons  now  bound,  or  hereafter 
becoming  bound,  under  articles  of  clerkship  as  aforesaid,' at  such  time 
or  period  of  their  service  as  the  said  Judges  may  think  fit  and  direct^ 
in  order  to  ascertain  the  progress  made  by  such  persons  in  acquiring 
the  knowledge  necessary  for  rondoring  them  fit  and  capable  to  act  as 
Solicitors,  and  such  examination  shall  be  conducted  by  Uie  Examiners 
appointed  under  the  Act  of  the  6th  and  7th  yean  of  the  reign  of  Her 
present  Majesty,  cap.  73,  or  such  other  Examiners  as  the  said  Judges 
may  from  time  to  time  appoint  in  this  behalf,  and  the  said  Judges 
may,  by  regulations  in  the  case  of  persons  who  fail  to  pass  such 
examinations  to  the  satisfaction  of  the  Examiners,  postpone,  either  for 
a  definite  time  or  such  time  as  the  said  Examiners  may  in  each  csae 
think  proper,  and  either  conditionally  or  otherwise,  the  examination 
required  to  bo  passed  at  the  expiration  of  the  term  of  service  under 
articles  and  before  admission.'* 

**  And  as  regards  section  23  of  the  same  Act,  if  any  Solicitor  of  the 
Supreme  Court,  after  having  at  any  time  taken  out  a  stamped  certifi* 
cate,  shall,  for  the  space  of  a  whole  year  from  and  after  the  expiration 
thereof,  have  neglected  to  renew  the  same  for  the  following  year,  the 
Hegistrar  shall  not  afterwards  grant  a  certificate  to  such  Solicftor, 
except  under  an  order  of  the  Master  of  the  Rolls,  and  it  shall  be  lawful 
for  the  Master  of  the  Rolls  to  direct  the  Re^strar  to  issue  a  certificate 
to  such  person  upon  such  terms  and  conditions  as  he  shall  think  fit." 
**  And  as  regards  every  other  enactment  relating  to  Attorneys,  and 
every  declaration,  certificate,  or  form  required  by  or  with  reference 
to  such  enactment,  the  same  respectively  shall  be  read  as  if  the  words 
*  Solicitor  of  the  Supreme  Court '  were  inserted  in  such  enactment, 
declaration,  certificate,  or  form,  in  lieu  of  the  word  Attorney." 
Now  we.  The  liight  Honourable  Sir  Alexander  James  Edmund  Cock- 
bum,  Baronet,  Lord  Chief  Justice  of  England,  The  Right  Honourable 
Sir  George  Jessel,  Master  of  the  Rolls.  The  Right  Honourable  John  Duke 
Baron  Coleridge,  I-«ord  Chief  Justice  of  the  Common  Pleas,  and  The  Right 
Honourable  Sir  Fitzroy  Kelly,  Lord  Chief  Baron  of  the  Exchequer,  as  to 
those  of  the  several  Orders  intended  to  be  hereby  made  which  do  not 
require  the  concurrence  of  the  Judges  of  the  Queen's  Bench  Division, 
Common  Pleas  Division,  and  Exchequer  Division  of  the  High  Court  of 
Justice,  or  any  five  or  more  of  them ;  And  we,  the  said  Sir  Alexander 
James  Edmund  Cockbum,  Sir  George  Jessel,  John  Duke  Baron  Coleridge, 
and  Sir  Fitzroy  Kelly,  and  The  Honourable  Sir  Robert  Lush,  one  of  the 
Judges  of  the  Queen's  Bench  Division  of  the  High  Court  of  Justice,  The 
Honourable  Sir  George  Denman,  one  of  the  Judges  of  the  Common  Fleas 


John  Richard  Quain,  one  of  the  Judges  of  the  Queen's  Bench  Division, 
as  to  those  of  the  several  Orders  intended  to  be  hereby  made  which  require 
the  concurrence  of  the  Judges  of  the  Queen's  Bench  Division,  Common 
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Pleas  Division,  and  Exchequer  Division  of  the  High  Court  of  Justice,  or  Bnles. 

any  five  or  more  of  them.  Do  herehy,  in  pursuance  of  the  powers  contained  ^®^-?^*' 

in  the  hereinbefore  mentioned  enactments  relatinjj  to  Attorneys  and  1970. 
Solicitors,  and  so  adapted  as  aforesaid,  order  as  follows : — 

As  to  the  PrcHimnary  atid  Intermediate  Examiitatiofut  of  persona  intending 

to  become  Solicitors  of  the  Supreme  Court. 

Every  person  so  intending  to  become  a  Solicitor  shall,  before  being 
bound  under  articles  of  clerkship  to  a  Solicitor,  pass  a  preliminary  exami- 
nation in  general  knowledge,  and  shall,  alter  becoming  bound  under 
articles  and  during  his  service  imder  such  articles,  pass  an  intermediate 
examination,  to  ascertain  the  progress  made  by  him  in  acquiring  the 
knowledge  necessary  for  rendering  him  fit  and  capable  to  act  as  a  Solicitor 
of  the  Supremo  Court. 

Every  such  preliminary  examination  shall  T>o  conducted  by  Special 
Examin«T8,  to  bo  from  time  to  time  appointed  by  the  Presidents  of  the 
Queen's  Bench  Division,  Common  Pleas  Division,  and  Exchequer  Division 
of  the  High  Court  of  Justice  (who  are  hereafter  called  "  the  said  Chiefs  "), 
jointly  with  the  blaster  of  the  KoUs,  and  shall  be  so  conducte<l,  subjecit  to 
the  Regulations  contained  in  the  First  Schedule  hereto,  or  under  such  other 
Regulations  as  shall  be  submitted  to  and  approved  by  the  said  Chiefs  and 
the  Master  of  the  liolls.  And  every  such  intermediate  examination 
shall  be  so  conducted  by  the  persons  for  the  time  being  appointed 
Examiners  for  conducting  the  final  examination  roquirod  to  bo  passed 
by  persons  intending  to  become  Solicitors,  and  shall  be  conducted  at  the 
placid  appointed  for  holding  such  final  examination,  and  subject  to  the 
Regulations  contained  in  the  Second  Schedule  hereto  or  under  such  other 
Regulations  ns  shall  bo  submitted  to  and  approved  by  the  said  Chiefs  and 
tho  Master  of  the  Rolls. 

The  Order  hereby  made  as  to  preliminary  examination  is  made  subject 
and  without  prejudice  to  the  jMJwer  given  to  tho  said    Chiefs  and  tho 
Master  of  the  Rolls,  or  any  one  or  more  of  them,  by  s*»ction  8  of  the  Act 
of  Parliament  of  tho  23rd  and  24th  years  of  tho  reign  of  Her  present 
Majesty,  cap.  127,  of  dispensing  under  special  circumstances  with  the 
Regulations  as  to  such  preliminary  examination.     And  tho  Order  hereby 
made  as  to  preliminary  examination  sluill  not  apply  to  any  person  having 
taken  the  degree  of  Bachelor  of  Arts  or   Bachelor  of  Laws  in  the  Uni- 
versities of  Oxford,  Cambridge,  Dublin,  Durham,  or  London,  or  in  the 
Queen's  University  in  Ireland,  or  the  degree  of  Baclmlor  of  Arts,  Master 
of  Arts,  Bachelor  of  Laws,  or  Doctor  of  Laws  in  any  of  the  Universities 
of  Scotland,  none  of  such  degrees  being  honorary  degre<!8,  or  who  shall 
have  been  called  to  the  degree  of  Utter  Barrister  in  England,  or  who  shall 
have  passed  the  first  public  examination  before  Moderators  at  Oxford,  or 
tho  previous  examination  at  Cambridge,  or  the  examination  in  arts  for 
tho  socond  year  at  Durham,  or  who  ^all  have  passed  one  of  tho  local 
examinations  established  by  the  University  of  Oxford,  or  one  of  non- 
gremial  examinations  established  by  the  University  of  Cambridge,  or  one 
of  the  examinations  of  the  new  Oxford  and  Cambridge  School  Examination 
Board,  or  one  of  the  matriculation  examinations  at  the  Universities  at 
Dublin  or  London  (notwithstanding  he  may  not  have  been  placed  in  the 
first  division  of  such  matriculation  examination),  or  the  examination  for 
tho  first-class  certificate  of  the  College  of  Preceptors  incorporated  by  Royal 
Charter  in  1849. 

And  every  person  who  shall  be  exempt  from  such  preliminary  examina- 
tion by  roaflon  of  his  having  passed  the  first  public  examination  heicm 
60  ^^ 
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BolMt        Moderators  at  Oxford,  or  the  previom  examination  at  Camlwidge,  or  the 

Hot.  ted|      examination  in  arts  for  the  seeond  year  at  Durham,  or  the  matzicalatioa 

1876.  examination  at  the  Universities  of  Dublin  or  London,  beinfi^  placed  in  tho 

first  division  of  such  matriculation  examination,  shall    be  entitled  to 

the  benefit  of  the  dth  section  of  the  last-mentioned  Act  of  Parliament 

(23  &  24  Vict  c.  127). 

Any  person  claiming  to  bo  exempt  from  the  preliminary  examination, 
or  claiming  the  benefit  of  the  said  5th  section,  shall,  before  he  shall  be 
entitled  to  such  exemption  or  benefit,  produce  to  the  Begistrar  of  SdioitoiFB 
a  Ustamnry  certificate,  or  other  satisfactory  evidence,  showing  his  right  to 
such  exemption  or  benefit. 

The  following  persons  are  hereby  appointed  Special  Examinen  for 
conducting  the  preliminary  examination  until  the  31st  day  of  Deoesabesv 
187G  (namely) : — Christopher  Knight- Watson,  Marian  Gunther  William 
Fischer,  Girolamo  Yolpe,  Yictoiiano  Carrias. 

As  to  th4  Final  Examination  before  Admission  of  persotis  intending  to  be 
come  Solicitors  of  the  Supreme  Court,  and  as  to  their  Admission, 

Every  person  before  he  shall  be  entitled  to  be  admitted  shall  comply 
with  the  several  Kegulations  contained  in  the  third  Schedule  hereto,  and 
the  final  examination  previous  to  admission  shall  be  conducted  by  the 
Examiners  under  the  Kegulations  in  that  behalf  contained  in  the  aame 
third  Schedule,  or  under  such  other  llegulations  as  shall  be  submitted  to 
and  approved  by  the  said  Chiefs  and  the  ISIoster  of  the  Bolls. 

Until  the  offices  of  Masters  of  the  Queen's  Bench  Division,  Common 
Heas  Division,  and  Exchequer  Division  of  the  Uigh  Court  of 
Justice  shall  be  abolished,  tho  several  Masters  for  the  time  being 
of  those  Divisions  Hhall  be  ez'ojicio  Examiners;  and  tho  other 
Examiners  for  conducting  tho  final  examination  shall  be  twenty*  soUcitora 
of  tho  Supreme  Court,  to  bo  nominated  or  appointed  by  the  Master  of  tho 
Bolls,  jointly  with  tho  Judges  of  the  Queen's  Bench  Division,  Common 
Pleas  l)i\48ion,  and  Exclicquer  Division  of  tho  Uigh  Coiui  of  Justice,  ai 
with  any  eight  or  more  of  them,  of  whom  tho  Presidents  or  Chiefs  of  such 
Divisions  shall  be  three. 

Any  six  of  tho  Examiners,  one  of  whom  shall  bo  on  ex-o^eio  Examiner, 
shall  be  competent  to  conduct  tho  examination. 

The  following  persons  (namely) : — Francis  Thomas  Bircham,  Bichard 
Boyer,  Ebenozer  John  Bristow,  Barnard  Platts  Broomhead,  William 
Strickland  Cookson,  Kobcrt  Bichardson  Dees,  Charles  John  FoUett, 
William  Ford,  Clement  Francis,  Frederick  Halyoy  Janson.  William  Alfred 
Jevons,  Grinham  Keen,  Benjamin  Greene  Ijukc,  Charles  William 
Jjawrcuce,  Uenry  JMarkby,  Park  Nelson,  Henry  Watson  IWker,  William 
Benjamin  Paterson,  Uenry  Leigh  IVmberton,  ComeUus  Thomas  Saunders, 
shall  bo  the  first  Examiners  (other  than  the  ex'officio  Examiners)  for  oon- 
ducting  the  final  examination,  and  shall  hold  their  office  until  the  3lBt  day 
of  December,  1876. 

Tho  Examiners  (other  than  ex'officio  Examiners,  and  other  than  the 
Examiners  hereinbefore  appointed)  shall  hold  their  office  by  virtue  of  soeh 
appointment  for  ono  year  only,  but  they,  or  any  of  them,  shall  bo  eUgihla 
for  re-appointment, and  the  Examiners  (other  than  the  ex'ojieio  ExamineiB) 
shall  be  nominated  and  appointed  annually. 

In  case  the  offices  of  Masters  of  tho  said  Divisions  of  tho  High  Comt  (^ 
Justice  shall  be  abolished,  or  no  ono  of  the  Masters  shall  be  able  to  act  as 
an  ex'ojieio  Examiner,  the  Master  of  the  Bolls,  jointly  with  the  Judges  of 
the  said  Divisions^  or  any  eight  or  more  of  them,  of  whom  the  said  Chie£i 
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• 

Shan  be  three,  may  from  time  to  time  nominate  some  duly  qualified  officer        jrarMB. 
of  tho  Court  to  act  as  an  ex^ojlcio  Examiner  for  one  year,  or  any  leas  period,     Ho^^Sd. 
and  Ruch  officer  shall  not,  by  reason  of  his  having  acted  as  an  ex-ofieio         1876. 
Examiner,  be  inelij^blo  for  rc-appointment  as  such.  1 

Subject  to  appeal,  as  hereinafter  mentioned,  no  person  shall  bo  admitted 
to  bo  sworn  a  Solicitor  of  the  Supremo  Court,  except  on  production  of  a 
certificate;,  sig^iod  by  the  major  part  of  the  Examiners  actually  present  at 
and  conducting  his  examination,  testifying  his  fitness  and  capacity  to  act 
as  a  Solicitor  of  tho  Supreme  Court,  and  in  the  usual  business  transacted  • 
by  a  Solicitor ;  and  such  certificate  shall  be  in  force  for  the  period  of  six 
months  next  after  tho  date  thereof,  and  no  longer,  unless  such  period 
ahall  be  specially  extended  by  the  order  of  the  Master  of  tho  Rolls. 

Any  person  who  shall  have  been  refused  such  certificate,  and  who  shall 
object  to  such  refusal,  whether  on  account  of  the  nature  or  difficulty  of 
the  questions  put  to  him  by  the  Examiners  or  on  any  other  ground  what- 
soever,  shiiU  be  at  liberty,  within  one  month  next  after  such  refusal,  to 
apply  for  admission,  by  petition  in  writing,  to  the  Master  of  tho  Rolls. 
Such  petition  shall  be  presented  at  the  Petty  Bag  Office  without  tho  pay- 
ment of  any  fee,  and  a  copy  of  such  petition  shall  bo  left  therewith,  and 
shall  bo  d(»iivered  by  the  Clerk  of  the  Potty  Bag  to  the  Secretary  of  tho 
Incorporated  Tiaw  Society  of  the  United  Kingdom,  and  tho  Clerk  of  the 
Petty  Bau:  shall  also  notify  to  such  Secretary  the  day  appointed  for  tho 
hearing  c>f  the  petition.  Such  petition  shall  be  hoard  by  tho  Master  of 
the  Rolls  on  suc^h  clay  after  the  end  of  fourteen  days  from  tho  day  on 
which  such  petition  shall  be  presented,  and  at  such  time  as  he  shaU 
appoint ;  and  tlio  ^Lister  of  tho  Rolls  shall,  upon  hearing  such  petition, 
make  such  order  as  to  him  shall  seem  moot.  Tho  Clerk  of  the  Petty  Bag 
shall,  on  rcceix-ing  such  petition,  notify  the  samo  to  the  Registrar  of 
Solicitors. 

Th(*  intnrmcdiatc  and  final  examinations  shall  bo  held  in  the  hall  or 
building  of  the  Incorporated  Law  Society  of  tho  United  Kingdom  (the 
«aid  society  having  allowed  the  same  to  be  used  for  that  purpose),  on  such 
days  in  January,  April,  June  and  November,  as  the  said  Examiners,  or 
any  six  of  them,  shall  appoint ;  and  any  person  (not  previously  admitted 
an  Attorney  or  a  Solicitor  of  tho  Court  of  Chancery,  or  of  the  Supremo 
Court,  who  shall  be  desirous  of  being  admitted  a  Solicitor  of  the  Supreme 
Court,  shall  give  notice  in  writing,  signed  by  himself  or  his  agent,  six 
weeks  at  tho  least  before  the  first  day  of  the  month  in  which  he  shall  pro- 
pose to  be  examined,  of  his  intention  to  apyly  for  oxitmination,  by  leaving 
such  notice  with  the  Secretary  of  the  said  Society  at  their  said  hall,  which 
notice  shaU  also  state  his  place  or  places  of  residence  and  service  for  the 
last  preceding  twelve  mouths. 

As  to  Re-admis8iony  and  the  takint^  out  and  renewal  of  Oniijteates, 

On  an  application  to  re-admit  a  Solicitor  of  the  Supreme  Court  who  has 
been  struck  off  the  roll,  or  on  an  application  to  take  out  or  renew  tho 
annual  certificate  of  a  solicitor,  the  applic^int  shall,  six  weeks  before  the 
application  is  intended  to  be  made,  give  notice  thereof  as  in  the  case  of  aa 
original  admission,  and  the  affidavits  in  support  of  such  application  shall 
be  filed  at  the  Petty  Bag  Office,  and  a  copy  thereof  shall  at  the  same  time 
be  left  with  the  Clerk  of  the  Petty  Bag,  to  be  delivered  by  him  to  the 
Registrar  of  Solicitors,  and  tho  order  for  such  re-admission,  taking  out  or 
renewal,  shall  (if  made)  be  drawn  up  (as  the  Master  of  tho  Rolls  shall 
direct)  on  reading  such  affidavits,  ana  an  affidavit  of  such  copies  havinij^ 
been  left  and  notices  g^ven  in  compliance  with  this  Order. 
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^'^l  JJ>  Upon  an  application  to  diBpeneo  with  the  required  notice  of  intention  to 

%75  take  out  or  renew  a  certificate,  a  summons  shall  ]^  served  on  the  Registrar 

^^  '         of  Solicitors  calling  on  him  to  show  cause  within  ten  days  why  such 

taking  out  or  renewal  of  certificate  should  not  he  allowed ;  and  if  no  cauBe 

ho  shown  to  the  satisfaction  of  the  Master  of  the  Bolls,  he  may,  if  he 

shall  think  proper,  make  an  order  for  allowing  such  certificate  to  ho  issued. 

Any  application  for  re-admission  shall  he  by  petition  to  the  Master  of 
the  Rolls,  to  be  presented  at  the  Petty  Bag  OfQco  without  the  payment  of 
any  fee,  and  a  copy  of  such  petition  shall  bo  served  on  the  Registrar  of 
Solicitors  not  loss  Uian  fourteen  days  before  the  same  shall  be  heard.  On 
hearing  such  petition  the  Master  of  the  Rolls  may  dispose  of  the  same,  or, 
if  he  shall  think  fit,  may  refer  the  samo  to  any  other  Division  of  the  H%h 
Court  of  Justice. 

All  applications  to  dispense  with  any  nilo  or  rules  as  to  any  ro-odmission 
or  taking  out  or  renewal  of  certificates,  shall  be  made  to  the  Master  of  tho 
Rolls  in  such  manner  as  he  shall  from  time  to  time  direct. 

All  Orders  made  by  the  High  Court  of  Justice  or  the  Court  of  Appeal, 
or  any  Division  or  Judge  thereof,  for  striking  any  Solicitor  off  tho  roU,  or 
for  suspending  any  Solicitor  from  practice,  or  for  rc-admittingany  Solicitor 
or  restoring  the  name  of  any  Solicitor  to  the  roll,  or  for  altering  tho  name 
of  any  Solicitor  on  tho  roll,  or  for  any  other  purpose  involving  any  altera- 
tion in  or  addition  to  the  Roll  of  Solicitors  of  the  Supreme  Court,  shall  be 
filed  with  tho  Clerk  of  tho  Petty  Bag,  who  shall  thereupon  mako  such 
entry  on  or  alteration  in  the  said  roll  as  may  be  directed  by  such  Order, 
and  inform  tho  Registrar  of  Solicitors  thereof. 

A»  to  Custody  of  Rolls  and  Documents. 

The  Clerk  of  the  Petty  Bag  shall  have  tho  custody  and  car©  of  the  roUs 
or  books  wherein  persons  are  and  shall  be  enrolled  as  Solicitors  of  the 
Supreme  Court,  and  shall  bo  tho  proper  officer  for  filing  all  affidavits,  and 
enrolling  and  rogistoring  all  contracts  or  articles,  and  assigments  of 
articles,  relating  to  the  admission  of  Solicitors  of  tho  Supreme  Court,  and 
shall  have  and  retain  tho  custody  of  all  books,  affidavits  and  documents 
relating  to  Attorneys  or  Solicitors,  which  now  are  or  should  be  in  the 
custody  of  tho  Masters  of  the  late  several  Courts  of  Law  at  Westminster, 
or  which  now  arc  or  should  bo  in  his  own  custody  as  Clerk  of  tho  Petty  Bag. 

Provisions  as  to  Notices^  ^c.j  already  given. 

The  Orders  hereby  made  as  to  preliminary  examination  shall  not  apply 
to  persons  who,  under  the  Orders  for  the  time  being  in  force,  shall  have 
passed  a  preliminary  examination,  or  been  articled  after  due  exemption 
from  such  preliminary  examination,  prior  to  the  date  of  the  Orders  hereby 
made ;  but  such  preliminary  examination  or  exemption  shall  bo  deemed 
to  have  been  a  preliminary  examination  or  exemption  in  pursuance  of  or 
subseauently  to  the  Orders  hereby  made. 

And  the  Orders  hereby  made  as  to  intermediate  examination  shall  not 
apply  to  persons  who,  imder  tho  Orders  for  tho  time  being  in  force,  shall 
have  passed  an  intermediate  examination  prior  to  the  date  of  the  Orders 
hereby  made;  but  such  intermediate  examination  shall  be  deemed  to 
have  been  an  intermediate  examination  in  pursuance  of  these  Orders. 

And  the  Orders  hereby  made  as  to  final  examination  before  admission 
shdll  not  apply  to  persons  who,  under  the  Orders  for  the  time  being  in 
force,  shall  have  passed  a  final  examination  prior  to  the  date  of  the 
Orders  hereby  made;^  but  such  final  examination  shall  be  deemed  to 
have  been  a  fboal  examination  in  pursuance  of  theee  Orders. 
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And  as  regards  all  persons  now  under  articles,  and  who  have  not  yet        Bulet, 
passed  the  intermediate  or  final  examinations,  all  notices  given,  and  ex-     Hoy.  2nd, 
aminations  to  be  made,  in  pursuance  of  such  notices,  and  the  subjects         1875. 
notified  as  the  subjects  for  examination,  shall  respectively  be  deemed  tobo  - 
notices,  examinations,  and  subjects  given,  made,  and  notified  respectively, 
imdcr  and  in  pursuance  of  the  Orders  hereby  made ;  but  subject  thereto  the 
(examination  and  admission  of  all  such  persons  shall  be  made  ^i  accord- 
ance with  the  Orders  hereby  made. 

And  as  regards  the  preliminary  examination  to  be  held  in  the  month  of 
February,  1876,  all  notices  given  and  examinations  to  be  made  in  pur- 
suance of  such  notices,  and  the  subjects  notified  as  the  subjects  for  exami- 
nation, shall  respectively  be  deemed  to  be  notices,  examinations,  and 
subjects  given,  made,  and  notified  respectively  under  and  in  pursuance  of 
the  Orders  hereby  made,  notwithstanding  such  notified  subjects  may  not 
comprise  aU  of  the  subjects  specified  in  the  First  Schedule  hereto. 

The  FmsT  Schedule. 

The  preliminary  examiniitions  shall  take  place  at  four  periods  in  each 
year  (that  is  to  say),  in  the  months  of  Februarj-,  May,  July,  and  October, 
on  such  days  as  the  Special  Examiners  shall  rrom  time  to  time  appoint ; 
and  they  shall  be  conducted  either  by  the  Special  Examiners  personalljr, 
in  the  Hall  of  the  Incorporated  Law  Society  of  the  United  Kingdom,  in 
(.^hancery  Lane,  London,  or  by  and  under  the  supervision  of  the  two 
local  SoUoitors  to  be  appoint(Ml  by  the  Special  Examiners,  as  hereinafter 
mentioned,  in  the  following  towns,  or  some  of  them  (namely) : — Birming- 
ham, Brighton,  Bristol,  Cambridge,  Cardiff*,  Carlisle,  Carmarthen,  Chester, 
Durham,  Exotor,  Lancaster,  Leeds,  Lincoln,  Liverpool,  Maidstone,  Man- 
chester, N(;wcastle-on-T)'ne,  Oxford,  Plymouth,  Salisbury,  Shrewsbury, 
Swansea,  AVorcester,  York. 

The  preliminary'  examination  shall  bo  on  the  following  subjocts 
(namely) : 

1 .  Beading  aloud  a  passage  from  some  EngHsh  author. 

2.  Writing  from  dictation. 

3.  Writing  a  short  English  composition. 

4.  Arithmetic  :  the  first  four  rules,  simple  and  compound ;  tho  rule 

of  three ;  and  decimal  and  \'ulgar  fractions. 

5.  Geography  of  Europe  and  of  the  British  Isles,  and  History  of 

England. 

6.  Latin — elementary. 

7.  And  in  two  languages  to  bo  selected  by  the  candidate  out  of  the 

following  six   (namely) :    (1)  Latin ;    (2)  Greek — ^Ancient ;    (3) 
French ;  (4)  German ;  (5)  Spanish ;  (6)  Italian. 

With  respect  to  the  examination  of  candidates  residing  in  and  desiring 
to  be  examined  in  the  country,  jmpers  shall  bo  transmitted  by  tho  Special 
Examiners  to  some  local  Solicitors  to  bo  appointed  by  them  for  that  pur- 
pose, in  some  of  the  hereinbefore  mentioned  towns  in  England  and 
Wales,  who  shall  call  the  candidates  before  them  at  convenient  times,  to 
be  fixed  by  tho  Special  Examiners,  and  require  them  to  read  aloud  before 
them  as  in  subject  1  before  mentioned,  and  to  give  written  answers  in 
the  several  other  subjects  before  mentioned,  in  the  presence  of  the  persons 
so  api)ointed,  who  shaU  then  seal  up  and  send  to  the  Special  Exiuninen 
the  answers  so  written,  and  a  report  as  to  the  reading  aloud. 

Ever}:  person  applying  to  be  examined  shall  give  one  calendar  month's 
notice,  in  writing,  to  the  Registrar  of  Solicitors  of  his  desire  to   be 
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w-g^         examined  in  the  subjects  specified  in  this  Schedule,  and  shall  state  in  mch 
notice  the  two  languages  in  which  he  proposes  to  be  examined,  under 
_  the  subject  of  examination  herein-mentionea,  numbered  7,  and  the  place 
at  which  he  wishes  to  be  examined,  and  his  age  and  place  or  mode  of 
education. 

The  said  Examiners  shall  conduct  the  examination  of  every  snob 
applicant  in  the  manner  and  to  the  extent  hereby  directed  and  in  no 
other  manner,  and  to  no  further  extent,  and  at  least  five  ralendar  months 
previous  to  the  time  appointed  for  taking  such  examination  the  Special 
Examiners  shall  leave  with  the  Registrar  of  Solicitors  a  list  of  the  hooka 
selected  by  them  for  examination  in  the  subjects  above  mentioned,  num- 
bered 7,  and  a  copy  of  such  list  may  immediately  thereupon  be  obtained 
from  the  registrar  upon  application. 

Each  person  on  receiving  his  certificate  shallpay  the  fee  of  £2  to  the 
Council  of  the  Incorporated  Law  Society  of  the  United  Kingdom  towards 
the  expenses  of  such  examination. 

If  ihe  Special  Examiners  conducting  such  examination  shall  be  satis- 
fied with  the  proficiency  shown  by  the  candidate,  they  shall  sign  a  ocrti- 
ficate  to  the  following  c^ect : — 

We  respectively  certify  that  A.B.  has  been  examined  by  us  [or 

*'  under  our  direction  "  in  ease  the  examinatian  thoHld  he  conducted  in 

the  country"]  as  required  by  the  Order  of  the  Lord  Chief  Justice  of 

England,  the  Master  of  the  KoUs,  the  Lord  Chief  Justice  of  the 

Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequer,  dated 

tlfe  day  of  187         [inentioiiing  the  date  of  this 

Orderly  in  the  several  subjects  of  general  knowledge  mentioned  in 

the  1st  Schedule  to  the  said  Order.     And  wo  respectively  certify 

that  he  has  passed  a  satisfactory  examination. 

Dated  this  day  of  187     . 

The  last  mentioned  ccrtiticate  (in  the  case  of  a  person  not  claiming 

exemption  from  the  preliminary  examination)  shall  be  produced  to  the 

Registrar  of  Solicitors  by  the  person  entering  into  articles  of  clerkship 

before  or  at  the  time  of  pix)ducing  his  articles  of  clerkships  to  the  said 

registrar  in  pursuance  of  the  7th  section  of  the  Act  of  the  23rd  and  24th 

years  of  the  reign  of  Her  present  Majesty,  chapter  127. 

And  any  person  claiming  exemption  ^om  the  preliminary  examina- 
tion, or  cLoiming  the  benefit  of  the  5th  section  of  the  said  Act,  shall 
firoduce  to  the  Re^;istrar  of  Solicitors  the  tettamur^  certificate,  or  other 
evidence  showing  his  right  to  such  exemption  before  or  at  the  time  of 
producing  his  articles  of  clerksliip  aforesaid. 

In  oonducting  the  preliminary  examination,  the  principle  on  which 
marks  shall  be  given  for  the  answers  to  the  questions  shall  be  in  the 
discretion  of  the  Examiners,  who  shall  have  power,  if  they  think  fit  (but 
they  shall  not  be  obliged  to  adopt  the  principle),  of  gi^'ing  minus  or 
iM^pitive  marks  for  inoorrect  or  careless  answers. 

The  Second  Schedule. 

Every  person  serving  under  articles  of  clerkship  shall  be  examined 
'^iHthin  the  six  calendar  months  next  succeeding  the  day  on  which  he  shall 
have  completed  half  his  term  of  service,  in  sudi  elementary  works  on  the 
laws  of  England  as  may  hereafter  be  selected  by  the  Examiners,  and 
also  in  mercantile  book-keeping,  and  that  the  names  of  the  books  selected 
for  examination  in  each  year  shall  be  furnished  by  the  Examiners  to  the 
Registrar  of  Solicitors  in  the  month  of  July  in  the  previous  year,  and  may 
he  obtaiofid  from  suchi^gistxar  by  applicants  at  any  time  afterwards. 
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Each  applicant   for  the  intermediato  examination  shall  give  to  tho        fleeond 
Kegistrar  of  Solicitors  one  calendar  month^s  proriouB  notice  in  writing     Sohedule. 

before  such  of  the  days  appointed  for  examination  as  he  may  choose 

(within  the  six  months  herembefore  limited)  to  bo  examined  on,  and  shall, 
twenty-one  clear  days  before  such  examination  day,  leave  with  the 
Kogistrar  of  Solicitors  tho  articles  and  the  assignment  (if  any)  duly 
stamped  and  registered,  under  which  the  applicant  is  serving  hiH  clerk- 
ship, with  answers  to  the  questions  as  to  his  due  service  and  conduct  up 
to  that  time. 

Upon  compliance  with  such  regulations,  if  the  major  part  of  tho 
Examiners  present  at  and  conducting  such  examination  shall  be  satislied 
with  tho  answers  of  tho  applicant  in  the  subjects  wherein  he  shall  be  bo 
examined,  the  Examiners  or  the  major  part  of  them  shall  certify  the  same 
under  their  hands  by  a  certificate  to  tho  following  eflTect : — 

In  pursuance  of  the  iiulea  and  Kegulations  made  by  the  Lord  Chief 

Justice  of  England,  tho  Master  of  the  lloUs,  the  I^ord  Chief  Justice  of 

the  Common  Pleas,  and  the  Lord  Chief  Baron  of  the  Exchequcsr,  We, 

being  the  major  part  of  the  Examiners  conducting  tho  Intermediate 

Examination  of  A. B.,  of  do  hereby  certify  that  we 

have  examined  him  as  required  by  the  said  Rules  and  Kegulations, 

and  that  ho  has  passed  a  satisfactory  examination. 

Dated  this  day  of  18     . 

In  case  the  applicant  shall  fail  to  pass  such  intermediate  examination 

to  the  satisfaction  of  the  Examiners,  he  may  attend  tho  examination  on 

the  next  or  any  subsequent  examination  day ;  but  if  he  shall  not  have 

passed  such   mtermediate  examination  before  the  expiration  of  twelve 

calendar  months  next  after  the  date  when  one-half  of  his  time  of  service 

shall  have  expired,  his  examination  at  the  expiration  of  the  term  of  service 

imder  his  articles  shall  be  postponed  for  so  long  a  period  as  may  intervene 

between  the  expiration  of  such  twelve  calendar  months  as  last  aforesaid, 

and  his  passing  such  intermediate  examination  for  such  shorter  period  as 

the  Examiners  shall  in  each  case  direct. 

Each  applicant  on  leaving  his  articles  with  the  Registrar  of  Solicitors 
as  above  mentioned,  shall  pay  a  fee  of  15s.,  and  on  receiving  his  cer- 
tificate for  such  intermediato  examination  shall  pay  a  fee  of  15s.,  such 
fees  being  in  each  caso  payaWo  to  tho  Incorporated  Law  Society  of  tho 
United  Kingdom. 

In  conducting  the  intermediate  examination,  the  principle  on  which 
marks  shall  be  given  for  the  answers  to  the  questions  shall  be  in  the  dis- 
cretion of  the  Examiners,  who  shall  have  power,  if  the^  think  fit,  but 
shall  not  be  obliged  to  adopt  the  principle,  of  giving  minus  or  negative 
marks  for  incorrect  or  careless  answers. 

Tub  Third  Scujboulb. 

Any  person  not  previously  admitted  shall  give  notice  in  writing,  signed 
by  himself  or  his  agent,  to  the  Examiners  six  weeks  at  least  before  tho 
first  day  of  the  month  in  which  he  shall  propose  to  be  examined,  of  his 
intention  to  apply  for  examination,  by  leaving  the  same  with  the  Secre- 
tary of  the  Incorporated  Law  Society  of  the  United  Kingdom,  at  th^r 
Hall  in  Chancery  Lane,  which  notice  shall  also  state  his  pLoco  or  places 
of  residence  and  service  for  the  last  preceding  twelve  months,  and,  in 
case  of  application  to  be  admitted  on  a  refusal  of  the  certificate,  shall 
give  or  leave  with  the  said  secretary  ten  days*  provioos  notice  of 
such  application,  together  with  a  copy  of  tlie  petition ;  and  any  person 
applying  to  be  admrttad  shall  also,  ax  wedn  at  least  before  the  flxiit  day 
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Xhiid         o^  ^®  month  in  wLich  he  shall  propose  to  be  admitted  as  aforesaid,  cause 
SehednlA.     to  he  delivered  at  the  Petty  Bag  Office  a  notice  in  writing  signed  by  him- 

self^  containing  a  statement  of  his  then  place  of  abode,  and  the  name  or 

names  and  place  or  places  of  abode  of  the  person  or  persons  with  whom 
he  has  served  as  an  articled  clerk  during  the  continuance  of  his  articles 
of  clerkship,  and  containing,  in  addition  thereto,  a  statement  of  his  place 
or  places  of  abode  or  service  for  the  last  preceding  twelve  months,  and 
the  Clerk  of  the  Petty  Bag  shall  reduce  all  such  notices  into  an  alpha- 
betical list  under  convenient  heads,  and  shall  three  weeks  at  least  before 
the  first  day  af  the  month  named  in  such  notices  affix  such  list  in  some 
conspicuous  place  in  the  Petty  Bag  Office,  or  in  such  other  place  or 
places  as  the  Master  of  the  fioUs  shall  from  time  to  time  appoint,  and 
shall  also  at  the  time  aforesaid  furnish  the  Secretary  of  the  Incorporated 
Law  Society  of  the  United  Kingdom  with  a  copy  or  copies  of  the  said 
list. 

Ever}'  person  so  proposing  to  be  admitted  a  Solicitor  of  the  Supreme 
Court,  who  shall  have  given  such  notice  of  his  intention  to  apply  for 
examination  and  admission  as  aforesaid,  or  as  authorized  by  the  rule,  and 
who  shall  not  have  attended  to  be  examined,  or  not  have  passed  the 
examination,  or  not  have  been  admitted,  may,  within  one  week  after  the 
end  of  the  month  for  which  such  notices  were  given,  renew  the  notices 
for  examination  or  admission  for  the  then,  next  ensuing  examination,  and 
so  from  time  to  time  as  often  as  he  shall  think  proper,  and  all  such  re- 
newed notices  shall  be  added  to  and  placed  up  with  the  notices  of  admis- 
sions, and  the  applicants  named  in  such  renewed  notices  may  be  examined 
and  admitted  in  the  ordinary  way,  in  pursuance  of  such  last  mentioned 
notices. 

Every  person  applying  to  be  examined  for  the  purpose  of  being 
admitted  a  Solicitor  of  the  Supremo  Court,  pursuant  to  the  said  rulcK, 
shall,  at  least  twenty-one  days  before  the  day  on  which  he  is  desirous  of 
being  examined,  leave,  or  cause  to  bo  left,  with  the  Secretary  of  the 
Incorporated  Law  Society  of  the  United  Kingdom,  his  articles  of  clerk- 
ship, duly  stamped,  and  also  any  assignment  which  may  have  been 
made  thereof,  together  with  answers  to  the  several  questions  hereunto 
annexed,  signed  by  the  applicant,  and  also  by  the  Solicitor  or  Solicitors, 
London  Agent,  Barrister,  or  Special  Pleader  with  whom  he  shall  have 
served  his  clorksliip. 

In  case  the  applicant  shall  sliow  sufficient  cause,  to  the  satisfaction  of 
the  Examiners,  why  the  first  regulation  cannot  be  fully  complied  with,  it 
shall  be  in  the  power  of  the  said  Examiners,  upon  sufficient  proof  being 
given  of  the  same,  to  dispense  with  any  part  of  the  first  Kegxdation  that 
they  may  think  fit  and  reasonable. 

Every  person  applying  for  admission  shall  also,  if  required,  sign  and 
leave,  or  cause  to  be  left,  with  the  Secretary'  of  the  Incorporated  Law 
Society  of  the  United  Kingdom,  answers  in  writing  to  such  other  written 
or  printed  questions  as  shall  be  proposed  by  the  said  Examiners,  touching 
his  said  service  and  conduct,  and  shall  also,  if  required,  attend  the  said 
Ex^uniners  personally,  for  the  purpose  of  giving  further  explanations 
touching  the  sam(»,  and  shall  also,  if  required,  procure  the  Solicitor  or 
Solicitors  with  whom  he  shall  have  served  his  clerkship  as  aforesaid,  to 
answer,  either  personally  or  in  writing,  any  question  touching  such 
service  or  conduct,  or  shall  make  proof  to  the  sut's&ction  of  the  Examiners 
of  his  inability  to  procure  the  same. 

Every  person  so  applying  shall  also  attend  the  Examiners  at  the  Hall 
of  the  Incorporated  Law  Society  of  the  United  Kingdom,  at  such  time  or 
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times  as  shall  be  appointed  for  that  purpose  as  the  Examiners  shall        Third 
appoint,  and  shall  answer  such,  questions  as  the  Examiners  shall  then     Sehednle. 

and  the^o  put  to  him,  by  written  or  printed  papers,  touching  his  fitness 

and  capacity  to  act  as  a  Solicitor,  and  in  the  usual  business  transacted  by 
a  Solicitor. 

Upon  compliance  with  the  Rcgfulations,  and  if  the  major  part  of  the 
Examiners  actually  present  at  and  conducting  the  examination  (one  of 
them  being  an  ex-ojicio  Examiner)  shaU  be  satisfied  as  to  the  fitness  and 
capacity  of  the  person  so  applying  to  act  as  a  Solicitor,  the  Examiners  so 
present,  or  the  major  part  of  them,  shall  certify  the  same  under  their 
hands  by  a  certificate  to  the  following  effect : — 

We,  being  the  major  part  of  the  Examiners  duly  appointed  for 
conducting  the  Final  Examination  before  admission  of  persons 
intending  to  become  Solicitors  of  the  Supremo  Court,  and  ha\'ing 
been  actually  present  at  and  having  conducted  the  examination  of 
A.B.,  of  do  here 

certify  that  we  have  examined  him  as  required  in  that  behalf,  and  we 
do  testify  that  he  is  fit  and  capable  to  act  as  a  Solicitor  of  the  Supreme 
Court,  and  in  the  usual  business  transacted  by  Solicitors. 

Questions  as  to  duo  service  of  Articles  of  Clerkship. 
To  be  answered  by  the  Clerk, 

1 .  What  was  your  ago  at  the  date  of  your  articles  ? 

2.  Have  you  served  the  whole  term  of  your  articles  at  the  office 
where  the  Solicitor  or  Solicitors  to  whom  you  were  articled  or  assigned 
earned  on  his  or  their  business  ?  and  if  not,  state  the  reason. 

3.  Have  you,  at  any  time  during  the  term  of  your  articles,  been 
absent  without  the  permission  of  the  Solicitor  or  Solicitors  to  whom 
you  were  articled  or  assigned  ?  and  if  so,  state  the  length  and 
occasions  of  such  absence. 

4.  Have  you,  during  the  period  of  your  articles,  been  engaged  or 
concerned  in  any  profession,  business,  or  employment  other  than 
your  professional  employment  as  clerk  to  the  Solicitor  or  Solicitors 
to  whom  you  were  articled  or  assigned  ? 

5.  Have  you,  since  the  expiration  of  your  articles,  been  engag^ 
or  concerned,  and  for  how  long  a  time,  in  any  and  what  profession, 
trade,  business,  or  employment  other  than  the  profession  of  a  Solicitor? 

Questions  to  be  answered  by  the  Solicitor  or  Agent  with  whom  the 
clerk  may  have  served  any  part  of  the  time  under  his  articles  (with 
such  adaptations,  if  put  to  an  Agent,  as  may  be  necessary). 

1.  Has  A  B.  served  the  whole  term  of  his  articles  at  the  office 
where  you  carr>'  on  your  business  ?  and  if  not,  state  the  reason. 

2.  Plas  the  said  A.B.,  at  any  time  during  the  term  of  his  articles, 
been  absent  without  your  permission  ?  and  if  so,  state  the  length  and 
occasions  of  such  absence. 

3.  Has  the  said  A.B.,  during  the  period  of  his  articles,  been 
engaged  or  concerned  in  any  profession  or  business,  or  employment, 
other  than  his  professional  employment  as  your  articled  clerk  P 

4.  Has  the  said  A.B.,  during  the  whole  term  of  his  clerkship,  with 
the  exceptions  above  mentioned,  been  faithfidly  and  diligently  em- 
ployed in  your  professional  business  of  a  Solicitor  ? 

5.  Has  the  said  A.B.,  since  the  expiration  of  his  articles,  been 
engaged  or  concerned,  and  for  how  long  a  time,  in  any  and  what 
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Tkiid  mdeuitm,  trade,  bunnen,  or  employinenty  other  than  the  profesaion 

fldMdsto.  ofBoUdtor? 

And  I  do  hereby  eeriify  that  the  said  A.B.  hath  dnly  and  faitii- 

{ally  served  ander  his  artadeB  of  clerkship  [or  aamgnment,  as  tks  «nr 
may  be],  dated  the  day  of  18        for  the  tenn 

therein  expressed,  and  that  he  is  a  fit  and  proper  person  to  be  ad- 
mitted a  Solicitor  of  the  Supreme  Court. 

Questions  to  be  answered  by  the  Barrister  or  Special  Pleader  with  wbom 
the  clerk  may  have  been  a  pupil,  under  tbo  6th  section  of  the  Act 
6  and  7  Vict.,  c.  73. 

Has  A.B.  continued  to  be  a  pupil  of  yours,  and  has  he  been  em- 
ployed as  such  by  you  for  any  and  what  period  during  the  term  of 
ids  articles,  being  a  term  of  [*  J  years,  commencing  on  tha 

day  of  P 

Has  the  said  A.B.,  during  the  time  of  being  such  pupil  of  yours, 
been  diligently  employed  as  such  pupil,  and  have  you  had  occasion 
to  be  dissatisfied  wiUi  his  conduct  in  any,  and,  if  any,  in  what 
respect  ? 


Dated  this  2nd  day  of  November,  1875. 


A.  E.  COCKBURN. 
G.  JESSEL. 
COLERIDGE. 
FITZROT  KELLY. 
ROBT.  LUSH. 
J.  R.  QUAIN. 
GEORGE  DENMAN. 
R.  PAUL  AMPHLETT. 
NATHL.  LIKDLEY. 


*  Four  or  five  years,  at  the  ease  tnay  be. 


Common  Law  Divisions. 

In  order  to  save  tho  expense  and  inconyenicnco  of  Bcporato  applica- 
tions for  directions  as  to  tho  form  and  manner  of  procedure  in  actions 
commenced  before  the  1st  of  November  instant,  the  Judge  sitting  at 
chambers,^  hereby  directs, 

1.  Thut,§  where  no  declaration  has  been  delivered,  the  action 
shall  be  continued  according  to  the  ordinary  course  of  tho  High 
Court  of  Justice,  as  if  it  hod  been  commenced  in  that  Court. 

2.  That,  in  all  other  cases,  the  action  shall  be  contanuodt  up  to  tho 
dose  of  the  pleadings,  according  to  the  practice  of  the  Court  in 
which  it  was  brought,  and,  afterwards,  according  to  the  provisions  of 
the  Judicature  Act[sJ,  subject,  however,  to  an  order  at  the  instance 


*  These  notices  should  be  road  in  oonnection  with  s.  22  of  the  Principal 
Act,  9ttpra. 

t  W.  N.,  1875,  Notices,  pp.  468,  469.  The  notices  aro  pointed  in  small 
type  as  their  force  is  very  nearly  spent  now ;  bat  they  aro  inserted  in  this 
iiidition  because  they  serve  to  tluow  light  on  many  of  tho  oases  cited  in  it. 

X  Hr.  Justioe  Lush,  the  learned  author  of  the  well  known  work  on 
**  Tlie  Practice  of  the  Superior  Courts  of  Law  at  Westminster.'* 

}  ••  There,"  in  W.  N.,  1875,  Notices,  p.  469,  seems  to  be  a  misprint. 
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PENDING  BUSINESS*  mHHlSi. 

Noticea.  — 

HIGH  COURT  OF  JUSTICE. 
Chancb&t  Divisxoif.t 

The  Master  of  the  RoUs  directs  that,  subject  to  any  special  Order  which 
may  be  made  in  any  cause,  matter,  or  proceeding  i)ending  in  liis  Court 
on  the  Ist  of  November,  1875,  ^o  following  couzse  of  proceedings  shall 
be  adopted : — 

That  all  causes,  matters  and  proceedings  (except  causes,  not  being  short 
causes,  in  which  neither  notice  of  motion  for  a  decree  has  been  served,  nor 
replication  has  been  filed  before  tho  Ist  of  November,  1875),  shall,  so  far 
as  relates  to  the  form  and  manner  of  procedure,  bo  continued  and  con- 
cluded in  the  same  manner  as  they  would  have  been  in  tho  Court  of 
Chancery.  That  all  pending  causes  (not  being  short  causes),  in  which  up 
to  the  1st  of  November,  1875,  no  notice  of  the  motion  for  a  decree  has  been 
served,  or  replication  filed,  shall  be  continued  in  tho  same  manner  as  they 
would  have  been  continued  in  the  High  Court  of  Chancery  up  to  the  time 
at  which  such  notice  of  motion  or  replication  could  have  been  served  or 
filed,  and  shall  from  that  period  be  continued  according  to  the  ordinary 
course  of  tho  High  Court  of  Justice. 

That  any  party  to  a  pending  cause  may  apply  by  summons  at  chambers 
that  for  special  reasons  a  direction  may  bo  given  for  continuing  such 
cause  acconiing  to  the  ordinary  course  of  the  iUgh  Court  of  Justice?. 
•    N.  B. — SimilAr  directious  were  given  by  each  of  tho  three  Vice-Clian- 

CC'llOTB. 
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Kotioai.  of  either  party,  to  proceed,  at  any  stage,  according  to  the  coutm 

Hoy.  Sua,  prescribed  by  tiiosc  Acts.* 

1»75.  By  Order. 

Judges  Chambers,  November  2nd,  1876. 


Fkobate,  Dn'ORCE  Ain>  Admibaltt  Division. 

The  President  of  the  Probate,  Divorce  and  Admiralty  Division  of  the 
High  Court  of  Justice,t  has,  by  virtue  of  the  provisions  of  the  Supremo 
Court  of  Judicature  Acts,  1873  and  1876,  directed  that  all  causes,  matters 
and  proceedings  which  have  been  transferred  to  the  Court,  shall  be  con- 
tinued and  concluded  in  the  High  Court  of  Justice  in  the  same  manner 
us  they  would  have  been  continued  and  concluded  in  the  Court  of  Probate 
unless  otherwise  ordered.  J 


The  Court  of  Appeal. 

Lord  Cairns,  C,  when  presiding  in  the  Court  of  Appeal,  on  the  8th  of 
November,  1876,  made  the  following  announcement: — Cases  on  appeal 
already  stated  and  settled  will  be  hoard  under  the  old  procedure ;  but 
when  the  matter  is  still  in  Jieri^  and  the  case  is  not  settled,  it  will  be 
heard  under  the  new  practice,  imless  the  parties  agree  otherwise,  f 


COUNSEL  AND  COSTS  IN  THE  COURT  OF 

APPEAL. 

Notices. 

1.  Counsel. 

On  the  argument  of  appeals  the  Court  of  Appeal  will  hear  two  Counsel 
on  each  side.  Per  Lord  Cairns,  C. ,  in  the  Court  of  ApjMjal  at  Westminster, 
on  the  8th  of  November,  1875. 

2.  Costs. 

As  to  cases  which  the  Court  of  Appeal  found  standing  for  argument, 
the  Court  of  Appeal  has  determined  that  the  old  practice  as  to  costs  shall 
be  adopted ;  ||  but  as  to  all  other  cases,  the  costs  will  follow  the  event  ; 
when  a  judgment  is  reversed,  the  appellant  Tvill  be  allowed  his  costs. 
Per  Lord  Camis,  C,  in  the  Court  of  Appeal  at  Westminster,  on  Novem- 
ber 8th,  1876.11 


•  See,  for  Cases  at  chambers  under  s.  22  of  the  Principal  Act,  1 
Charley's  Cases  (Chambers),  1-6 ;  and  2  Charley's  Cases  (Chambers),  1,  2. 

f  Sir  James  Hannen. 

{  W.  N.,  1876  (Notices),  p.  481.  }  W.  N.,  1876,  p.  186. 

II  I.e.y  no  costs  will  be  given  to  a  successful  appellant. 

IF  W.  N.,  1875,  p.  186.  See  also,  per  James,  L.  J.,  in  the  Court  of 
Appeal,  at  Lincoln's  Inn,  on  November  10th  in  Olivont  v.  Wright^ 
46  L.  J.  (Ch.),  1,  4  ;  W.N.,  1876,  p.  186 ;   1  Ch.  D.,  41. 


MOTIONS  IN   COMMOK   LAW   DIVISIONS.  967 

Kotieei, 

TRANSFER  OF  ACTIONS  BY  THE  LORD  Koyjotii, 


CHANCELLOR. 

Notice, 

Tho  Lord  Chancellor  will  direct  the  transfer  of  any  action  on  a  written 
application  to  his  Secretary,  accompanied  by  tho  written  consent  of  all 
parties.  Where  all  parties  do  not  consent,  tho  application  must  bo  made 
to  tho  Lord  Chancellor  in  Court.  Per  James,  L.  J.,  in  tho  Court  of 
Appeal,  on  November  10th,  1876.* 


1875. 


SHORT  CAUSES  IN  THE  CHANCERY  DIVISION. 

Notice. 

The  blaster  of  tho  Rolls  gave  notice  on  November  12th,  1876,  that  no 
actions  will  be  heard  as  short,  unless  the  evidence  has  boon  taken  by 
affidavit ;  and  that  Counsel,  therefore,  ought  not  to  certify  that  an  action 
is  pro{)er  to  bo  heard  as  short,  imloss  tho  evidence  shall  have  been  so 
taken,  t 


PAYMENT  INTO  COURT  IN  SATISFACTION  IN 
THE  COMMON  LAW  DIVISIONS. 

Notice. 

As  money  may  now  be  paid  into  Court  without  leave  at  any  time  after 
service  of  the  writ  and  before  defence  (Order  XXX.,  Rule  2),  summonses 
to  stay  on  payment  of  a  smaller  sum  will  no  longer  be  issued.  Instead 
thereof,  tho  amount  should  be  paid  into  Court  and  tho  receipt  sent  to  tho 
plaintiff's  solicitor  with  tho  notice.   (Appendix  B.,  Form  6.) 

By  Order  of  the  Sitting  Judgo,t  November  12th,  1875.} 


MOTIONS  TO  ENTER  JUDGMENT  AND  FOR 
A  NEW  TRIAL  IN  THE  COMMON  LAW 
DIVISIONS. 

Notice, 

Blackburn,  J.,  in  tho  Queen's  Bench  Division,  on  the  17th  of  Novem- 
ber, 1876,  made  the  following  announcement : — 


•  1  Ch  D.,  41 ;  W.  N.,  1876,  p.  186.  f  W.  N.,  1876,  p.  194. 

Mr.  Justice  Lush. 
Timet,  Nov.  16th,  1876. 


i 
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Kov.  ITth, 
1875. 


In  cases  where  pariieB  bAve  to  move  for  judgment  within  twenty  di|i,fl 
case  is  to  be  set  down  by  CooDsel  at  thb  bottom  of  mm  snnr  noift  ta 
in  Court,  and  tho  case  is  to  come  on  for  argument  as  if  the  paitifli  k 
moved  the  Court.  Where  the  parties  haye  to  more  within  four  days,  Govi 
must  move  for  an  order  nisi.  Where  parties  have  moved  for  a  new  tri 
and  also  to  enter  judgment,  tho  orders  are  to  come  on  for 
together.* 


MOTIONS,  &c.,  IN  THE  COMMON  LAW 

DIVISIONS. 

HIGH  COUET  OF  JUSTICE. 

Notice. 


Rules  or  Orders  pending  in  one  Division  will  not  bo  taken  in 
the  other  Divisions. 

j^ny  motion  in  a  new  matter  may  be  made  in  the  Divkie 
although  the  action  or  matter  in  which  it  is  made  is  asEigiied  to  or  it 
one  of  the  other  Divisions,  and  although  it  refers  to  bnsinefli  wfakk  1 
been  assij^ned  to  a  i>articular  Division. 

Cases  set  down  in  papers  for  a  particular  Division  will  not  be  takoi 
either  of  the  other  Di\'ision8.t 

November  23rd,  1875.  By  the  Cbok 


RULES    OF  THE    SUPREME    COURT, 
DECEMBER,  18754 

"  At  a  meetinp:  of  the  Judpres  of  the  Supreme  Court,  held  on  the  1st 
Decombrr,  187^',  in  pursuance  of  the  Judicature  Act,  187o.  Prwwit 
The  Ki^ht  Honourable  tlie  Lord  Chancellor,  the  Kiirht  Honourable  1 
f  iord  Chief  Justice  of  the  Common  Pleas,  the  Right  Honourable  the  h 
Chief  Da  roil,  tho  Kiprht  Ilonournble  the  Lord  Jusdoe  Jamt^,  the  Rii 
Ilonojirahlc  tho  Lord  Justico  Mellish,  tho  Kiirht  Honoumblo  Sir  Kit  hi 
liair;4:allay,  Justice  of  Appeal,  the  Right  llonourablo  Sir  Robert  Phillimo 
the  Kiirht  llonourablo  Sir  James  Hannen,  Vice-Chanof  llor  M:ilin5,  M 
(Chancellor  Bacon,  Yice-Chnncellor  Hall,  Mr.  Justice  Bbickbcm.  2 
Justice  (iuiiin,  Mr.  Justice  Field,  Mr.  Justice  Brett,  IVIr.  Justico  Gro 
Mr.  Justice  An'bilmld,  Mr.  13aron  Eramwell,  Mr.  Baron  Cleasby,  3 
Baron  rollock,  Mr.  Baron  Ami)hlett,  ^Ir.  Baron  Huddleston,  the  faUowi 


*  AV.  X.,  1875.  p.  216  ;  L.  T.,  vol.  LX.,  p.  53;  Lindsafj  v.  Cvn4^ 
Charl(>y\s  Cases  (Court),  139,  141.  And  see  Scarf  \.  The  St^y*ruf0t 
ronipr/uf/,  W.  X.,  187G,  p.  8.  But  see  now  Rido  4a  of  Order  XL.,  and; 
note  then^to,  fupra. 

fW.  N.,  1875  (Notices),  p.  585. 

t  W.  N.,  1 875  (NoticcH),  p.  006.  AU  the  now  Rules  of  Court  will  be  fa 
in  the  Schedule  to  the  Supremo  Coiirt  of  Judicature  Act,  1875  (Bi 
of  the  Supreme  Court),  duly  inserted  in  their  appropriate  places. 


RULES  OF   (X)UKT.  959 

new  Rules  of  Court  and  alterations  of  existing  Bales  of  Court  were  unani-    ifeiw  Bulss, 
mously  agreed  to.  Deo.,  1875. 

1.  The  liules  in  the  First  Schedule  to  the  Supreme  Const  of  Judicature 

Act,  1876,  may  be  cited  as  **The  Kules  of  the  Supreme  Court,'*  and  the 
Additional  ItuJes  of  Court  made  hv  Order  in  Council  of  the  12th  day  of 

August,  187o^  may  bo  cited  as  *'  Tho  Rules  of  the  Supreme  Court  (Costs)," 
and  these  Rules  may  bo  cited  as  ^*  The  Rules  of  the  Supreme  Court, 
December,  1875,"  or  each  separate  one  of  these  Rules  may  be  cited  as  if 
it  had  been  one  of  ^*  The  Rules  of  tho  Supremo  Court,"  and  had  been 
numbered  by  the  number  of  tho  Order  and  Rule  mentioned  in  the  margin. 

2.  Form  A.  in  the  Appendix  to  these  Rules  shall  be  substituted  for  tho  Order  II., 
form  referred  to  in  Order  II.,  Rule  7,  of  "  Tho  Rules  of  the  Supreme  Rule  7a. 
Court." 

3.  The  Jirat  paragraph  of  Jtule  11  of  Order  V,  of  "  Th9  RuU%  of  the  Order  V., 
Supreme  Court y*^  is  hereby  annulled^  and  the  following  shall  stand  in  lieu  Rule  11. 
thereof: — 

"  In  Admiralty  actions  in  rom  a  warrant  for  the  arrest  of  property ^ 
aeeordiny  to  the  Form  B.  in  the  Appendix  to  these  Mules,  may  be  issued  at  the 
instance  either  of  tfie  plaintiff  or  of  the  defendant  at  any  time  after  the  writ 
of  summons  has  issued^  but  no  warrant  of  arrest  shall  be  issued  except  from 
the  Principal  Registry  in  London,  and  until  an  affidavit  by  the  party  or  his 
ayent  has  beenjiled^  and  the  following  provisions  complied  with"* 

4.  Order  V.,  Rule  12,  of  *'  The  Rules  of  tho  Supremo  Court,"  is  hereby  Onlrr  V., 
annulled.!  I<ulo  12. 

6.  Order  IX.,  Rule  9,  of  *'  Tho  Rules  of  the  Supreme  Court,"  is  hereby  <^nler  IX., 
annidled,  and  the  following  shall  stand  in  liou  thereof :  Rule  0. 

**  In  Admiralty  actions  in  rem  tho  warrant  of  arrest  shall  bo  sorred  by 
the  marshal  or  his  substitutes,  whether  tho  property  to  be  arrested  bo 
situate  within  tho  port  of  London  or  elsewhero  within  tho  jurisdiction  of 
tho  Court,  and  the  solicitor  issuing  the  warrant  shall,  within  six  days 
I'rora  the  service  thereof,  file  the  samo  in  tho  Registry."  J 

6.  Order  IX.,  Rulo  10,  of  "The  Rulesof  tho  8upi«me Court,"  is  hereby  Order  IX., 
annulled,  and  tho  following  shall  st^md  in  lieu  thorof : —  Rule  10. 

•'  In  Admiralty  actions  in  rem,  service  of  a  writ  of  summons  against 
sliip,  freight,  or  cargo  on  board,  is  to  bo  eft'ectod  by  nailing  or  affixing  tho 
original  writ  for  a  short  timo  on  the  inaiimiast,  or  on  tho  single  mast  of 
the  vos.H(!l,  and,  on  taking  off  tfic  process,  leaving  a  true  copy  of  it  nailed 
or  fixed  in  its  place.  "§ 

7.  ^Vliorc  a  defendant  fails  to  appe^ir  to  a  writ  of  summons,  issued  out  Order  XIII. 
of  a  District  RcgLstry,  and  the  defendant  had  the  option  of  entering  an  Rule  5a. 
.ippoarancc  cither  in  the  District  Jiogistry  or  in  tho  London  office,  judg- 
ment for  want  of  appearance  shall  not  be  entered  by  tho  plaintiff  until 

after  such  timo  as  a  letter  i)08ted  in  London  on  tho  previous  evening,  in 
due  time  for  delivery  to  him  on  tho  following  morning,  ought,  in  due 
course  of  pobt,  to  have  readied  liim. 

♦  This  new  Rulo  is  inserted  in  tho  Schedule  to  the  Supreme  Court  of 
Judicature  Act,  1875,  as  '*  Order  V.,  Rulo  11a,"  supra, 

t  This  new  Rulo  is  inserted  in  the  Schedule  to  tho  Supremo  Court  of 
Judicature  Act,  1875,  as  "  Order  Y.,  Rule  1 2a,"  supra, 

X  This  new  Rulo  is  inserted  in  tho  Schedule  to  tho  Snpxtmie  Court  of 
Judicatiire  Act,  1875,  as  *'  Order  IX.,  Rule  9a,"  supra.  » 

}  This  new  Rule  is  inserted  in  the  Schedule  to  tho  Supreme  Court  of 
Judicature  Act,  1876,  as  "  Order  IX.,  Rulo  10a,"  supra. 
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Order  XIII., 
Rule  10. 
Ord.  XXIII. 
Rule  2. 

Ord.  XXXV. 
Rul«>  Ua. 

Ord.  XXXV. 
Rule  16. 


Order 

XXXVI., 

Rules. 

Order 

XXXVI., 

Ride  10a. 

Order 
XXXVI., 

Rule  17. 


Onler  LXI., 
Rule  4a. 


Ord.  LVIIL, 
Rule  19. 


8.  Order Xni.,  Rule  10,  of  "The  Rules  of  the  Supreme  Court,"   is 
herebyannulled.* 

9.  Wheu  a  cause  has  been  entered  for  trial,  it  may  he  withdrawn  by 
'  either  plaintijQf  or  defendant,  upon  producing  to  the  proper  of&cer  a  con- 
sent in  writing,  signed  by  the  parties. 

10.  In  an  Admiralty  action  in  rem,  any  person,  who  may  have  duly  in- 
'  tervened  and  appeared.,  may  remove  an  action  from  a  District  Registry  as 

of  right. 

1 1 .  Every  District  Registrar  shall  account  for,  and  pay  over  to  the  Troa  - 
'  sury,  all  monies  paid  into  Court  at  the  Registry  of  which  he  is  Registrar, 

in  such  manner  and  at  such  times  as  may  bo  from  time  to  time  directed 
by  the  Treasury. 

12.  Order  XXXVI.,  Rule  8,  of  **  The  Rules  of  the  Supreme  Court," 
shall  be  read  as  if  the  words  '*  to  bo ''  had  been  inserted  before  the  words 
**  entered  for  trial."t 

13.  Unless  within  six  days  after  notice  of  trial  is  given  the  cause  shall 
be  entered  for  trial  by  one  party  or  the  other,  the  notice  of  trial  shall  be 
no  longer  in  force.  This  Rule  is  not  to  apply  in  any  case  in  which  notice 
of  trial  has  been  already  given  or  to  trials  not  in  London  or  Middlesex. 

14.  The  first  sentence  of  Order  XXXVI.,  Rule  17,  shall  be  altered  as 
follows : — The  party  entering  the  action  for  trial  shall  deliver  to  the  officer 
two  copies  of  the  whole  of  the  pleadings  in  the  action,  one  of  which  shall 
be  for  the  use  of  the  Judge. 

In  the  second  sentence  the  word  "copies"  shall  bo  substituted  for 
"copy."t 

16.  The  offices  of  each  District  Registrar  of  the  High  Court  of  Justice 
shall  be  open  on  every  day  and  hour  in  the  year  on  which  the  offices  of 
the  Registrar  of  the  County  Court  of  the  place  in  which  the  District 
Registry  is  situate  are  required  to  be  kept  open, 

16.  In  order  to  constitute  Divisional  Courts  for  the  determination  of  appeals 
from  Inferior  Courts  under  section  Ao  of  the  Judicature  Act,  1873,  each 
Division  of  the  High  Court  of  Justice  shally  before  the  \st  of  January ^  1876, 
select  one  of  the  Judges  of  such  Division  to  act  until  the  \st  of  January,  1877, 
and  80  on  before  every  \st  of  January  subsequent  to  the  \st  of  January,  1876, 
to  act  for  the  twelve  months  next  enduing. 

Any  two  or  more  of  the  Judges  so  selected  shall  constitute  a  Divisional 
Court  for  the  purpose  of  the  said  section,  * 

Any  other  Judge  of  the  Sigh  Court  of  Justice  may,  by  arrangement 
between  himself  and  any  one  of  the  Judges  so  selected,  act  for  such  last- 
mentioned  Judge  in  any  particular  case  or  eases,  or  on  any  particular  day 
or  days. 

The  Judges  so  selected  shall  make  such  arrafigements  as  they  shall  thimk 
fit,  at  to  the  inamier  in  which  application  may  be  made  to  them,  or  any  of 
them,  in  Court  or  Chambers,  under  the  6th  section  of  38  ^  39  Vict.  c.  60, 
relative  to  appeals  by  motion  under  that  Act. 


•  This  new  Rule  is  inserted  in  the  Schedule  to  the  Supremo  Court  of 
Judicature  Act,  1875,  as  **  Order  XIII.,  Rule  10a,"  supra, 

t  This  new  Rule  is  inserted  in  the  Schedule  to  the  Supremo  Court  of 
Judicature  Act,  1876,  as  **  Order  XXXVI.,  Rule  8a,"  supra. 

J  This  new  Rule  is  inserted  in  the  Schedule  to  the  Supremo  Court  of 
Judicature  Act,  1875,  as  **  Order  XXVI.,  Rule  17a,"  «ij»ra. 


i 


FORMS.  961 

APPENDIX.  HiW  B^, 

]>M.,  1870. 

(A.) 
Writ  of  Summons  in  JLdmiralty  Action  in  rem,* 
;  .^  187        [^Eere  put  the  letter  and  nimber,"] 

Ibk  the  High  Court  of  Justice, 
Admualty  Division. 

Between  A.B.,  Plaintiff, 

and 

the  ownen  of  the 

Victoria,  by  the  Grace  of  God,  &c., 

''  %  the  owners  and  parties  interested  in  the  ship  or  yessel] 
^'iMbe  port  of  [or  cargo ^  ^c.y  at  the  ease  may  be], 

i  We  oommand  yon,  that  within  eight  days  after  the  service  of  this  writ, 
rlwTimiMi  of  the  day  of  such  service,  you  do  cause  an  appearance  to  be 
I'^atoied  for  you  in  the  Admiralty  Division  of  our  High  Court  of  Justice 
^  it  an  action  at  the  suit  of  A.B.  ;  and  take  notice  that  in  default  of  your 
\m  doing  the  plaintiff  may  proceed  therein,  and  judgment  may  be  given 
'kt  your  absence.  Witness,  Hugh  MacCalmont,  Baron  Cairns,  Lord  High 
CSunoellor  of  Great  Britain,  this  day  of  18       . 

Memorandum  to  be  subscribed  on  the  Writ. 

9.B.^-This  writ  is  to  be  served  within  (twelve)  calendar  months  from  the 
date  thereof,  or,  if  renewed,  from  the  date  of  such  renewal,  including 
the  day  of  sudi  date,  and  not  afterwards. 
The   defendant    {or  defendants)   may  appear  hereto  by  entering  an 

ippeaxanoe  (or  appearances)  ^  either  personally  or  by  solicitor,  at  the 

[  ]  office  at 

Indorsements  to  be  made  on  the  Writ  before  Issue  thereof 

The  plaintiff's  claim  is  for,  &c. 

This  writ  was  issued  by  E.F.^  of  ,  solicitor  for  the 

vid  plaintiff,  who  resides  at  or^  this  writ  was  issued 

\tf  the  plaintiff  in  person,  who  resides  at  [mention 

m$  eiijff  toumy  or  parish,  and  also  the  name  of  the  street  and  number  of  the 
htmte  of  the  plaintiff* s  residence^  if  any.  ^ 

Indorsement  to  be  made  on  the  Writ  after  service  thereof. 

This  writ  was  served  by  X.  Y.  [here  state  the  mode  in  which  the  service 
mtf  effeetedf  whether  on  the  owner  y  or  on  the  ship,  cargo,  or  freight^  according 
U  Order  IX.,  Mules  10,  11,  and  12,  as  the  case  may  be]  on  the 

day  of  18 

Signed, 

xr. 


*  This  new  form  is  inserted  in  Part  I.  of  Appendix  (A)  to  the  Schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875,  as  **  No.  4a,"  supra. 
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962  ORDER   AS  TO   FEES 

(B.) 

Warrant  of  Arrest  in  Admiralty  Action  in  rem.* 

187        [HerepiU  the  letter  and  iiifMA#r.] 

In  the  High  Court  ofJuetiee, 
Admiralty  Division. 

Between  A.B,,  Flaint^f^ 

and 

the  owners  of  the 

Victoria^  ^c. 

To  the  Marshal  of  the  Admiralty  JOivision  of  Our  High  Court  of  Jttstiety 
and  to  all  and  singular  his  substitutes.  We  hereby  command  you  to  arrest 
the  ship  or  vessel  of  the  port  of 

[and  the  cargo  and  freight,  ^c,  as  the  ease  may  be],  and  to  keep  tks  amme 
under  safe  arrest,  until  you  shall  receive  further  orders  from  Us.  WUnaas^ 
Sugh  MacCalmont,  Baron  Cairns,  Lord  Sigh  Chancellor  of  Great  Britain , 
thU  day  of  18 


1876. 
ORDER  AS  TO  FEES  TO   BE   TAKEN  BY  ANY 
OFFICIAL   REFEREES   THAT  MAY  BE    AT- 
TACHED  TO  THE  SUPREME  COURT.t 

The  Bight  Honourable  Hugh  MacCalmont,  Baron  Cairns^  Lord  High  Chum^ 
cellor  of  Great  Britain,  by  end  with  the  advice  and  consent  of  the  undersigned 
Judges  of  the  Supreme  Court,  and  with  the  concurrence  of  the  Lords  Commis- 
sioners of  Her  Majesty's  Treasury,  doth  hereby,  in  pursuance  and  execution 
of  the  powers  given  by  the  Supreme  Court  of  Judicature  Act,  1876,  J  and  all 

*  Thifl  new  form  is  inserted  in  Part  I.  of  Appendix  (A)  to  the  Schedule 
to  the  Supreme  Court  of  Judicature  Act,  1876,  as  **  No.  4b,"  supra. 

t  This  Order  is  rescinded  by  the  new  *  *  Order  as  to  the  Fees  to  be  taken  by 
the  Official  Referees,"  dated  April  24th,  1877.  The  chief  alteration  is  the 
substitution  of  the  small  lump  sum  of  £6  **  for  the  entire  reference,  irre- 
BpectiTe  of  the  time  occupied,"  for  the  fee  of  £1.  Is.  per  hour,  whidi  fell 
Terr  heavily  on  suitors. 

The  present  Order  is  retained,  like  the  repealed  enactments  of  the 
Supremo  Court  of  Judicature  Acts,  for  the  purpose  of  comparison.  Sco 
the  note  prefixed  to  the  repealed  Schedule  to  the  Principal  Act,  supra. 

As  to  Official  Referees,  see  ss.  56,  57,  58,  59  and  83  of  the  F^cipal 
Act;  Order  XXXVI.,  Rules  29a,  29b,  29c,  30,  31,  32,  33  and  34;  and 
Order  LXI.,  Rule  8,  and  the  notes  thereto,  supra. 

X  Section  26.  By  that  enactment  the  Lord  Chancellor,  with  the  advice  and 
consent  of  any  three  Judges  of  the  Supremo  Court,  may  fix  the  fees  to  be 
tftkan  by  any  officer  paid  wholly  or  partly  out  of  public  moneys,  and 
attached  to  the  Supreme  Court. 
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OF   OFFICIAL    REFEREES.  963 

othtr  pni'rrs  nn'l  iia'hr>rd'u^  amhllng  h'xni  In  tins  hcl,i;f\   uyl  r  n.-il  dir-.r'^  m        Referees, 
tnanner  following.  Feb.  1,  1876. 

The  feci  to  he  taken  by  any  Official  Referee,  to  be  attached  to  the  Suprctne 

Court  untUr  the  provisions  of  section  eighty-three  of  the  Supreme  Court  of 
Judicature  Act^  1873,  shall  be  as  follows : — 

Upon  a  reference f  for  every  hour  or  part  of  an  hour  the  Official  Referee  is 
tceupied,  £1.  Is, 

Where  the  sittings  under  a  reference  are  to  be  held  elsewhere  than  in 
LomdoH,  there  shall  be  paid  in  addition  to  the  above,  £1.  11«.  dd.for  every 
nifkt  ike  Official  Referee,  ami  15*.  for  every  night  the  Official  Referee'' s  clerk 
tf  Qh9eiU  from  London,  together  with  reasonable  costs  of  their  locomotion* 
frmn  London  and  back,  f 

A  deposit  on  account  of  fees  and  expenses  before  proceeding  with  such  re- 
fkrettee,  or  at  any  time  duriftg  the  course  thereof,  may  be  required,  and  a 
memorandum  thereof  shall  be  di'livered  to  the  party  making  the  deposit. X 

Where  the  sittings  are  held  elsewhere  than  in  London,  the  Plaintiff  in  the 
metion  shall  provide,  at  his  expense,  a  place  to  the  satisfaction  of  the  Official 
Meferee  in  which  the  sittings  may  be  held.^ 

Upon  the  conclusion  of  the  sittings  on  a  reference,  the  Official  Referee  shall 
.^rthwith  transmit  to  the  Treasury  a  return  according  to  the  form  annexed,^  oh 
tehieh  shall  be  affixed  stamps  equal  in  amount  to  the  fees  and  moneys  received 
Jot  Much  sitting  and  expenses. 

The  Officied  Referees  shall  conform  to  any  regidations  that  may  be  made 
ffrom  time  to  time  by  the  Treasury  for  the  accounting  for  all  fees  and  moneys 
pmid  to  them.% 

CAIRNS,  C. 

G.  BRAMWELL, 

WM.  BALIOL  BRETT, 

JAMES  EANNEN. 

Ut  February,  1876. 

We  certify  that  this  Order  is  made  with  the  concurrence  of  the  Commis^ 
tioners  of  Her  Majesty's  Treasury. 

ROW.   WINX, 

J.  D.  II.  ELPEINSTONE. 

>  

*  By  ■.  83  of  the  Supreme  Court  of  Judicature  Act,  1875,  '*  all  i^ropcr 
and  renBonablo  travelling  expenses  incurred  by  the  Official  Referees '  *  in 
the  discharge  of  their  duties,  ahall  be  paid  by  the  Treasury  out  of  moneys 
to  h$  provided  by  Parliament . 

'f  This  paragraph  is  reproduced  in  the  Order  as  to  Official  Referees'  fees 
off  the  24th  of  April,  1877,  but  '^  on  the  business  of  the  reference,"  is  there 
inMrted  after  the  words  '*  absent  from  London." 

X  Hub  paragraph  is  reproduced  in  the  Order  as  to  Official  Referees  of  the 
S4th  ol  April,  1877,  with  the  substitution  of  *'  of  the  amount  deposited  "  for 
**^  thereof,"  after  *'  memorandum." 

{  This  paragraph  is  reproduced  in  the  Order  as  to  Official  Referees 
-of  the  24th  of  April,  1877,  with  the  useful  amendment  of  substitutiiig 
**  the  party  proceeding  with  the  reference  "  for  **  the  plaintiff." 

I  There  is  no  provision  for  a  similar  form  in  the  Order  as  to  Officiid 
Refareee  of  the  24th  of  April,  1877. 

5  This  paragraph  is  reproduced  in  the  Order  as  to  Official  Referees 
of  the  24tii  of  April,  1877,  with  the  omission  of  the  words  *' fees  and/' 
and  snbstitation  of  **  all "  for  <*  any.'' 
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CAUSES    AND    ACTIONS     ■WITH     ' 

BEFORE  THE  MASTER  OF  THE 

Ifolice. 

No  special  days  will  ia  future  be  fixed  I 

actionB  with  Tritnesses  [before  the  Haater  ol 

All  causes  and  actions  vitb  witnesses  ma 

iiE  such  by  tlie  plaintiff's  solicitor,  and  thei 

on  marked  by  the  ofGcer  in  the  Gaose  Bo 


judges'  circuits  9G5 

out  witnesses,  and  will  be  put  in  the  paper  on  Mondays  J^i^^^JgJ;, 

and  Fridays,  but  if  with  witnesses  will  not  be^fheard  on 

those  days. 

B.  H.  Leach^ 

Eegistrar. 
Chancery  llegistrar's  Office, 

February  3rd,  1876. 


ORDER  IN  COUNCIL*  as  to  JUDGES'  CIRCUITS. 

February  5tii,  1876.t 

AT  the  Court  at  Osborne  House,  Isle  of  Wight,  the  5th 
day  of  February,  1876. 

PRESENT, 
The  QUEEN'S  most  Excellent  Majesty  in  Council. 

WHEREAS  by  section  23  of  the  Supreme  Court  of 
Judicature  Act,  1876,  it  is  enacted  that  Her  Ma- 
jesty may  at  any  time  after  the  passing  of  the  Act,  by 
Order  in  Council,  provide  in  such  manner  and  subject  to 
such  regulations  as  to  Her  Majesty  may  seem  most  meet 
for  all  or  any  of  the  matters  thereinafter  specified,  amongst 
which  were  the  discontinuance,  either  temporarily  or  per- 
manently, wholly  or  partially,  of  any  existing  Circuit,  and 
the  formation  of  any  new  Circuit  by  the  imion  of  any 
counties  or  parts  of  counties,  or  partly  in  one  way  and 
partly  in  the  other,  or  by  the  constitution  of  any  county 
or  part  of  a  coxmty  to  be  a  Circuit  by  itself;  and  in  par- 
ticular the  issue  of  Commissions  for  the  discharge  of  civil 
and  criminal  business  in  the  Coimty  of  Surrey,  to  the 
Judges  appointed  to  sit  for  the  tri^  by  jury  of  causes  and 

•  Power  to  issue  Orders  in  Council  on  this  subject  had  previously  hccn 
given  by  the  3  &  4  Wm.  IV.  c.  71,  and  the  26  &  27  Vict.  c.  122. 

t  W.  N.,  1876  (Notices),  p.  87.  This  Order  in  Council  has  the  same 
effect  as  if  it  wore  enacted  in  the  Supreme  Court  of  Judicature  Act,  1875 
(8.  23  of  that  Act). 
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^ttmdtt,     issaes  in  Middlesex  or  London,  or  an^^  of  them ;  and  the 

appointment  of  the  place  or    places  at  which    Aiwiggg 

are  to  be  holden  on  any  Circuit ;  and  by  the  same  section 
it  is  further  enacted  that  in  making  any  order  thereunder 
Her  Majesty  may  give  any  directions  which  it  appears  to 
Her  Majesty  to  be  desirable  to  give  for  the  purpose  of 
giving  full  eflfect  to  such  order  : 

As  to  Circuits,  sec  ss.  11,  26,  29,  37,  76,  and  93  of  the  Principal   Act, 
8.  23  of  the  Amending  Act,  and  Order  XXXVI.,  supra. 

It  is  therefore  ordered  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  of  Her  most  Honourable 
Privy  Council,  as  follows  : — 

1 .  The  existing  Circuits  shall  be  discontinued,  and  in- 
stead thereof  the  Circuits  shall  be  those  named  in  the  first 
column  of  the  Schedule  hereto. 

"The  existing  Circuits,"  said  Dr.  Stephen,  'vvTiting  in  1874,  "are  the 

*  Home,'  the  *  Midland,'  the  *  Norfolk.'  the  '  Oxford,'  the  « Northern,'  the 

•  Western,'  the  *  North  Wales,'  and  the  *  South  Wales  Circuit.'  "♦ 

By  an  Order  in  Council  issued  under  the  26  &  27  Vict.  c.  122,  in  De- 
cemher,  1863,  Her  Majesty  directed  that  the  Northern,  the  Midland,  and 
the  Norfolk  Circuits  should  ho  altered  as  follows: — "The  County  of  York 
and  the  County  of  the  City  of  York  shall  be  taken  away  from  the  Northern 
Circuit,  and  annexed  to  the  Midland  Circuit,  and  the  Counties  of  Leicester, 
and  of  Rutland,  and  of  Northampton,  shall  be  taken  away  from  the  Mid- 
land Circuit  and  annexed  to  the  Norfolk  Circuit."  The  alterations  took 
effect  from  the  8th  December,  1863.t 

2.  The  said  Circuits  shall  be  respectively  constituted  as 
specified  in  the  second  column  of  the  said  Schedule,  and 
the  places  where  Assizes  may  be  held  shall  be  the  places 
at  which  Assizes  have  hitherto  been  held. 

For  a  list  of  the  places  where  the  Assizes  are  held,  see  "  The  Law  Liat." 

3.  Nothing  in  this  Order  shall  afiect  the  provisions  of 
an  Order  in  Council  made  on  the  4th  day  of  May,  1864, 


•  aSteph.  Comm.,352.  n.  (r.),  7th  edn. 

t  Seethe  Law  Times,  VoL  xxxix.,  p.  73.  The  Bar  of  the  Northern  Circuit, 
who  were  members  of  it  on  the  8th  of  December,  1863,  have  the  liglit  to 
attend  the  Assizes  for  the  Countv  and  the  City  of  York.  The  Bar  of  tbe 
Ifidland  Circuit,  who  were  members  of  it  on  the  8th  of  Dec,  1863,  daim 
the  right  to  attend  the  Assizes  for  Leicester,  fiutland,  and  Northampton. 
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relating  to  the  division  of  the  County  of  Lancaster  into     Ciyeniti, 
three  Divisions,  or  the  provisions  of  an  Order  in  Council  __L___' 
made  on  the  10th  day  of  June,  1864,  as  amended  by  an 
Order  in  Council  made  on  the  9th  day  of  July,  1864,  re- 
lating to  the  division  of  the  Coxmty  of  York  into  two 
Divisions. 

4.  The  North  and  South  Wales  Circuit  shall  be  divided 
into  two  Divisions,  the  North  Wales  Division  and  the 
South  Wales  Division  ;  and  such  Divisions  shall  be  respect- 
ively constituted  as  specified  in  the  second  column  of  the 
said  Schedule. 

The  Diviaioxis  correspond  to  the  former  North  Wales  and  Chester  Circuit 
and  the  former  South  Wales  and  Chester  Circuit,  respectively. 

5.  The  County  of  Surrey  shall  not  be  included  in  any 
Circuit,  but  Commissions  shall  be  issued  not  less  often 
than  twice  in  every  year  for  the  discharge  of  civil  and 
criminal  business  therein. 

The  Judges  recommended  that  **  no  Assizes  shall  be  hold  in  or  for  the 
County  of  {Surrey  ;  "  ♦  but  this  recommendation  was  received  with  dis- 
riatiafaction. 

6.  With  respect  only  to  the  first  time  after  the  date 
of  this  Order  that  Justices  of  Assize  go  the  several  Cir- 
cuits as  constituted  by  this  Order,  and  with  respect  only 
to  the  first  Sessions  held  after  the  date  of  this  Order 
under  Commissions  for  the  discharge  of  civil  and  criminal 
business  in  the  County  of  Surrey,  the  following  arrange- 
ments shall  be  observed: — t 

With  respect  to  the  Northern  Circuit : 

In  the  Coimty  of  Cumberland  and  the  County  of  Westmoreland, 
Edward  Bromley,  Esq.  (hitherto  Clerk  of  Asmze  on  the  Northern 
Circuit,  as  discontinued  by  this  Order),  and  his  Officers,  shall  be 
Clerk  of  Assize  and  Officers  of  Clerk  of  Assize.    In  the  County  of 


♦  Eetum  to  an  Order  of  the  House  of  Commons,  dated  the  31st  of  July, 
1874.  See  note  to  s.  23  of  the  /Supreme  Court  of  Judicature  Aot,  1876, 
^upra. 

t  These  arrangements,  by  an  Order  in  Council  of  the  17th  <rf  May,  1876, 
iffe  to  continue  to  operate  until  modified  or  revoked  by  any  tqlieeqiient 
urdflrui  OoanisiL 
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(Slr0^|a  Lancaster,  so  far  as  relates  to  the  discharge  of  criminal  bosineBev 

Feb.  6, 1876.  Thomas  Starkie  Shuttloworth,  Ksq.  (hitherto  Clerk  of  the  Grown 

for  the  same  county),  and  his  Officers,  shall  be  Clerk  of  Assizo  and 

Officers  of  Clerk  of  Assize ;  and  so  far  as  relates  to  the  diacharge  of 
civil  business,  Thomas  Edmimd  Paget,  Esq.  (formerly  Protho- 
notary  of  the  Court  of  Common  Pleas  in  the  same  county),  and 
his  Officers,  shall  be  Clerk  of  Assize  and  Officers  of  CUerk  of 
Assize. 

With  respect  to  the  North-Eastom  Circuit : 

In  the  County  of  Durham,  so  far  as  relates  to  the  discharge  of 
criminal  business,  John  Wetherell  Hays,  Esq.  (hitherto  Clerk 
of  the  Crown  for  the  same  coimty),  and  his  Officers,  shall  be 
Clerk  of  Assize  and  Officers  of  Clerk  of  Assize ;  and  so  tar  as 
relates  to  the  discharge  of  civil  business,  William  C.  Ward,  Esqw 
(formerly  Prothonotary  of  the  Court  of  Pleas  in  the  same  county)^ 
and  his  Officers,  shall  be  Clerk  of  Assize  and  Officers  of  Clerk  of 
Assize ;  and  on  the  rest  of  the  Circuit,  Edward  Bromley  aforesaid, 
and  his  Officers,  shall  be  Clerk  of  Assize  and  Officers  of  Clerk  <J 
Assize. 

With  respect  to  the  Midland  Circuit : 

Arthur  Duke  Coleridge,  Esq.  (hitheiio  Clerk  of  Assize  on  the  Midland 
Circuit,  as  discontinued  by  this  Order),  and  his  Officers,  idiall  b«^ 
Clerk  of  Assize  and  Officers  of  Clerk  of  Asfrizc. 

With  respect  to  the  South-Eastem  Circuit : 

In  the  County  of  Norfolk,  the  County  of  the  City  of  Norwich,  the^^ 
County  of  Suffolk,  the  County  of  Huntiiipdon,  and  the  County  of 
Cambridge,  Charles  Piatt,  Esq.  (hitherto  Clerk  of  Assize  on  the 
Norfolk  Circuit  as  discontinued  by  this  Order),  and  his  Officers, 
shall  be  Clerk  of  Assize  and  Officers  of  Clerk  of  Assize ;  and  in 
the  County  of  Hertford,  the  County  of  Essex,  the  Coimty  of  Kent, 
and  the  County  of  Su88Cx,tho  Honourable  Richard  Dcnman  (hitherto 
Clerk  of  Assize  on  the  Home  Circuit,  as  discontinued  by  this  Order) « 
and  his  Officers,  shall  be  Clerk  of  Assize  and  Officers  of  Clerk  of 
Assize. 

With  resnect  to  the  Oxford  Circuit : 

Edward  Archer  Wilde,  Esq.  (hitherto  Clerk  of  Assize  on  the  Oxford 
Circuit,  as  discontinued  by  this  Order),  and  his  Officers,  shall  bt^ 
Clerk  of  Assize  and  Officers  of  Clerk  of  A^ize. 

With  respect  to  the  Western  Circuit : 

William  Channell  Bovill,  Esq.  (hitherto  Clerk  of  Assize  on  thr 
Western  Circuit,  as  discontinued  by  this  Order),  and  his  Officers,, 
shall  be  Clerk  of  Assize  and  Officers  of  Clerk  of  Asbize. 

With  respect  to  the  North  and  South  Wales  Circuit : 

In  the  North  Wales  Division  thereof.  Henry  Crompton,  Esq. 
(hitherto  Clerk  of  Assize  in  the  North  Wales  DiviMon  of  the- 
North  and  South  Wales  Circuit,  as  discontinued  by  this  Ozderk 
and  his  Officers,  shall  bo  Clerk  of  Assize  and  Officers  of  Clcik 
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of  Assize ;  and  in  tho  Sduth  Wales  Diviaion  thereof,  Henry  Halford      Cironito. 
Vaughan,  Esq.  (liithcrto  Clerk  of  Assize  in  the  South  Wales  Di\-i-  Feb.  5, 1876. 

sion  of  the  North  and  South  Wales  Circuit,  as  discontinued  by  

thifl  Order),  and  his  Officers,  shall  be  Clerk  of  Assize  and  Officers 
of  Clerk  of  Assize. 

With  respect  to  the  County  of  Surrey : 

Tho  Honourable  Richard  Denman  aforesaid,  and  his  Officers,  shall  b«      ' 
Clerk  of  Assize  and  Officers  of  Clerk  of  Assize  for  the  first  Sessions 
held  under  Commissions  issued   for  the  discharge  of  civil  and 
criminal  business  in  the  said  county. 

C.  L.  Peel. 


SCHEDULE. 

Northern  Circuit* — County  of  Westmoreland,  County  of 
Cumberland,  County  of  Lancaster. 

North-Eastem  Circuitt — County  of  Northumberland, 
County  cf  the  Town  of  Newcastle-upon-Tyne,  County  of 
Durham,  County  of  York,  County  of  the  City  of  York. 

Midland  Circuitt — County  of  Lincoln,  County  oi  the 
City  of  Lincoln,  County  of  Nottingham,  Coxmty  of  the 
Town  of  Nottingham,  County  of  Derby,  County  of 
Warwick,  County  of  Leicester,  Borough  of  Leicester, 
County  of  Northampton,  County  of  Rutland,  County  of 
Buckingham,  County  of  Bedford. 

South-Eastem  Circuit§ — County  of  Norfolk,  County  of 


*  The  Judges  recommended  that  this  Circuit  should  be  called  tho 
**  North- Western  Circuit,"  but  the  old  name  has  happily  been  preserved. 
The  Circuit  previously  comprised  Northumberland  and  Durham,  as  well 
as  Westmoreland,  Cimiberland  and  Lancaster.  As  to  York,  see  the  note 
to  Rule  1  of  this  Order,  supra. 

t  The  counties  which  comprise  this  Circuit  all  belonged  to  the  old 
Northern  Circuit.  York  was  severed  in  1S63  from  the  old  Northern  Circuit 
and  annexed  to  the  Midland. 

{  Rutland,  Leicester,  Northampton,  Buckingham,  and  Bedford  pre- 
viously formed  part  of  the  (abolished)  Norfork  Circuit.  York  formed  part 
of  the  Midland  Circuit. 

§  Norfolk,  Suffolk,  Huntingdon,  and  Cambridge,  previously  belonged  to 
the  (abolished)  Norfolk  Circuit.  Hertford,  Essex,  fcent,  and  Sussex  pre- 
viously  belonged  to  the  (abolished)  Home  Circuit.  As  to  Surrey,  which 
formed  part  of  the  Home  Circuit,  see  Rule  6  of  this  Order,  aupra. 
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^  toOTtoj^   the  City   of   Norfolk,*  County  of   Suffolk,   County  of 

'  Huntingdon,  County  of  Cambridge,  County  of  Hertford, 

County  of  Essex,  County  of  Kent,  County  of  Sussex. 
Oxford  Circuit! — County  of  Berks,  County  of  Oxford, 
^  County  of  Worcester,  County  of  the  City  of  Worcester, 
County  of  Stafford,  County  of  Salop,  County  of  Hereford, 
County  of  Monmouth,  County  of  Gloucester,  County  of  the 
City  of  Gloucester. 

Western  Circuit! — County  of  Southampton,  County  of 
Wilts,  County  of  Dorset,  County  of  the  City  of  Exeter, 
County  of  Devon,  Coxmty  of  Cornwall,  County  of  Somerset, 
County  of  the  City  of  Bristol. 

North  and  South  Wales  Circuit§  — (a)  North  Wales 
Division — County  of  Montgomery,  County  of  Merioneth, 
County  of .  Caernarvon,  County  of  Anglesea,  County  of 
Denbigh,  County  of  Flint,  County  of  Chester,  (b)  South 
Wales  Division — County  of  Glamorgan,  County  of  Car- 
marthen, Count}'  of  the  Borough  of  Carmarthen,  County 
of  Pembroke,  County  of  the  Town  of  Haverfordwest, 
County  of  Cardigan,  County  of  Brecknock,  County  of 
Badnor. 


EULES  OF  THE  SUPREME  COURT, 
FEBRUARY,  1876. 


At  a  meeting  of  the  Judges  of  the  Supreme  Court ,  held  on  the  23rd  of 
February,  1876,  in  pursuance  of  the  [Supreme  Ck>ui1;  of]  Judicature  Act, 
1875.    Present :  The  Right  Honourable  the  Lord  Chancellor,  The  Bi^t 

•  Query,  Norwich  ? 

t  This  corresponds  exactly  with  the  former  Oxford  Circuit. 

J  This  corresponds  exactly  with  the  former  Western  Circuit. 

}  This  Circuit  is  formed  by  the  union  of  the  North  Wales  and  Chester 
Circuit  and  the  South  Wales  and  Chester  Circuit.  The  old  distinction  be- 
tween these  two  Circuits  is,  to  some  extent,  kept  up,  b^  the  separation  of 
the  Circuit  into  Divisions  corresponding  with  the  old  Circuits  respeotiyely. 

I!  W.  N.,  1876  (Notices),  p.  146.  These  new  Rules  will  be  fofond 
insierted  in  their  appropriate  places  in  the  Schedule  to  tlie  Bapnme  Court 
of  Judicature  Act,  1875,  wpra. 
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f^y^^ourablu  Ihr  Lord  Chif  f  Juslicr  (jf  IlDulaml,  TIk-  I»i-Iit.  TIonounil»l<^    New  Rnloi, 
^'^'^    blaster   of    the    h'uUs.    The    Kight    ijoiiouuiblc    the    Lord    Chief      Feb.,  1876. 


.    The     Right     Honourablo     the     Lord     Justice     j^Iellish,    The 

'*^  Honourable  Sir  Richard  Baggallay,  Justice  of  Appeal,  llie  Right 

le  Sir  Robert  Fhillimorc,  The  Right  Honourable  Sir  James 

Vicc-Chanccllor  MalinB,  Vice- Chancellor  Bacon,  Mr.  Justice 

Mr.  Justice  Mcllor,  Mr.  Justice  Lush,  Mr.  Justice  Quain, 

Jutice  Field,  Mr.  Justice  Brett,  Mr.  Justice  Grove,  Mr.  Justice 

Mr.  Justice    Lindlcy,    Mr.   Justice    Archibald,    Mr.   Baron 

,  Mr.  Baron  Clcasby,  Mr.  Baron  Pollock,  Mr.  Baron  Amphlett, 

■>^  Bmm  Huddleston. 

j^>^ following  new  Rules  of  Court  and  alterations  of  existing  Rules  of 

'  were  unanimously  agreed  to,  and  ordered  to  be  in  force  on  and 

the  3rd  day  of  March,  1876. 

J,  These  Rules  may  bo  cited  As  **  The  Rules  of  the  Supremo  Court, 

*"  r  each  separate  one  of  those  Rules  may  bo  cited  as  if 

"  The  Rules  of  the  Supremo  Court,"  and  had  been 


-^^'^ttrnary,  1876,"  or  each  separate  one  of  those  Rules  may  bo  cited  as  if 
^^Ittd  been  one  of  "  The  Rules  of  the  Supremo  Court,"  and  had  been 
^^teibered  by  the  number  of  the  Order  and  Rule  mentioned  in  the  margin.* 


ORDER  IV. — IsDOBSEMENT  OP  Addbess. 

S.  Nothwithstanding  anything  to  the  contrary  contained  in  Order  IV.  Order  IV., 
**  The  Rules  of  the  Supremo  Court,"  Rules  1  and  2  of  such  Order  sliall  Rule  2a. 
Jiy  apply  where  the  writ  of  summons  is  issued  out  of  the  London  Office. 
sl  CMer  IV.,   Rule  3,  is  hereby  annulled,  and  the  following  shall  Order  IV., 

"in  lieu  thereof:—  Rule  3a. 

In  all  cases  where  a  writ  of  simimons  is  issued  out  of  a  District  Registry 

•olicitor  shall  give  on  the  writ  tlio  uddress  of  the  plaintiff,  and  his 

name  or  firm  and  his  place  of  Imsinoss,   which  shall,  if  his  phice  of 

be  within  the  district  of  the  Registry,  l)e  an  address  for  service, 

if  aaeh  place  bo  not  within  the  district,  he  shall  add  an  address  foi* 

within  the   district,  and  where  the  defendant  docs  not  reside 

the  district,  he  shall  add  a  further  address  for  service,  which  shall 

be  more  than  thriH)  miles  from  Temple  Bar ;  and  where  the  solicitor 

_  the  writ  is  only  agent  of  another  solicitor,  he  shall  add  to  his  own 

or  firm  and  place  of  business  the  name  or  firm  and  place  of  business 

of  the  principal  solicitor.  Where  tho  plaintiff  sues  in  person  he  shall 
ciTe  on  the  writ  his  place  of  residence  and  ocrcupation,  which  shall, 
if  his  place  of  reudonco  be  within  tho  district,  be  an  address  for  service, 
and  if  such  place  be  not  within  the  district  ho  shall  add  an  address  for 
aerrico  within  the  district,  and,  where  the  defendant  does  not  reside 
witlun  the  district,  he  shall  add  a  further  address  for  service,  which  shall 
not  be  more  than  three  miles  from  Temple  Bar. 

ORDER  V. — Issue  op  Wwts  op  Summoks. 

4.  Bvle  3  of  **The  Rules  of  the  Supreme  Court,  December,  1876,''  is  Order  V., 
annulled,  and  the  following  Rule  substituted  : —  Rule  11a. 

The  first  paraipniph  of  Rule  11  of  Order  V.  of  *'The  Rules  of  the 
Court  **  is  hereby  annulled,  and  the  following  shall  stand  in  lieu 


'*  In  Admiralty  actions  in  rem  a  warrant  for  tho  arrest  of  property 
aMOcding  to  the  Form  (A.)  in  tho  Appendix  to  these  Rules  may  be  issued 
at  Iha  instance  either  of  the  plaintiff  or  of  the  defendant  at  any  time 
the  writ  of  summons  has  issued,  but  no  warrant  of  arrest  shall  be 


*  See  Bala  1  of  the  Boles  of  the  Supreme  Court,  December,  1876,  ni^wtr. 
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Hew  BalM,    iflsuod  until  an  affidavit  by  the  party  or  his  agent  has  been  filed,  aod  the 
•  Feb.,  1876.    following  provisions  complied  with."* 


Order  XII., 
Kule  6a. 


Order 

xxvn., 

Kulo  11. 


Order  LV. 


ORDER  XII.— Appearance. 

5.  Order  XII.,  Rule  6,  is  hereby  annulled,  and  the  following  shall 
stand  in  lieu  thereof : — 

*'  A  defendant  shall  enter  his  appearance  to  a  writ  of  summons  by 
delivering  to  the  proper  officer  a  memorandum  in  writing,  dated  on  the 
day  of  delivering  the  same,  and  containing  the  name  of  the  defendant's 
solicitor,  or  stating  that  the  defendant  defends  in  person.  _^ 

"  A  defendant  who  appears  elsewhere  than  where  the  writ  is  issuec}, 
shall  on  the  snme  day  give  notice  of  his  appearance  to  the  plaintifTs 
solicitor,  or  to  the  plaintiff  himself,  if  he  sues  in  person,  either  by  notice 
in  writing,  served  in  the  ordinary  way.at  the  address  for  service  within 
the  district  of  the  District  Reg^try,  or  by  prepaid  letter  directed  to  sach 
address,  and  posted  on  that  day  in  due  course  of  post." 

ORDER  XXVII. — Amendment  op  Pleadings. 

6.  The  Court  or  a  Judge,  may,  at  any  staj2:e  of  the  proceedings,  allow 
the  plaintiff  to  amend  the  writ  of  summons  in  such  manner,  and  on  such 
terms,  as  may  seem  just. 

CfRDER  LV.— Costs. 

7.  In  any  cause  or  matter  in  which  security  for  costs  is  required,  the 
security  shall  bo  of  such  amount,  and  be  given  at  such  time  or  times,  and 
in  such  manner  and  form,  as  the  Court  or  a  Judge  shall  direct.  + 

ORDER  LVIL— Time. 

8.  In  Admiralty  actions  the  Court  or  a  Judj^e  shall  have  power,  at  any 
stage  of  the  proceedings  in  such  action,  upon  a  motion  or  summons  by 
either  partj-,  calling  upon  the  otlier  party  to  show  cause  why  the  trial 
of  such  action  should  not  take  place  on  an  early  day,  to  be  appointed  by 
the  Court  or  a  Judge,  to  appoint  that  such  trial  shall  take  place  on  any 
day,  or  within  any  time  which  to  the  Court  or  Judge  shall  seem  fit ;  and 
for  such  purpose  the  Court  or  Judge  Hhall  have  power  upon  such  moticm 
or  summons  to  dispense  with  the  giving  of  notice  of  trial,  or  to  abridge 
the  time  or  times  appointed  by  these  Rules  for  giving  such  notice,  for  the 
delivery  of  pleadings,  or  for  doing  any  other  act  or  taking  any  other 
proceeding  in  the  action,  upon  such  terms  (if  an} )  as  the  nature  of  the 
case  may  require. 

ORDER  LXI. — Sittings  and  Vacations. 

Order  LXI.,  9.  The  offices  of  the  Supreme  Court  (includiug  the  Judges'  chambers) 

Rule  4a.  shall  close  on  Saturdays  at  2  o'clock.^ 

Order  LXI.,  10.  The  Official  Referees  sliall  sit  at  least  from  10  a.m.  to  4  p.m.  on 

Rule  10.  every  day  during  the  Michachnas,  Hilar>',  Easter,  and  Trinity  sittings  of 


Order  LVII., 
Rule  7. 


♦  This  new  Rule  is  inserted  in  the  Schedule  to  the  Supreme  Court  of 
.Fudicature  Act,  1875  (Rules  of  the  Supreme  Court),  supra,  as  **  Order  V 
Rule  lib." 

t  This  new  Rule  will  be  found  inserted  in  its  appropriate  place  in  the 
Schedule  to  the  Supreme  Court  of  Judicature  Act,  lS7b,  supra,  as  **  Order 
LV.,  Rule  2." 

%  This  new  Rule  will  be  found  inserted  in  the  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1876,  supra,  as  **  Order  LXI.,  Rule  4b." 
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the  Hip^h  Court  of  Justice,  except  on  Saturdays,  during  such  sittinprs,  ]few  Baleif 
when  they  shall  sit,  at  least,  from  10  a.m.  to  2  p.m. ;  but  nothing  in  this  Feb.,  1876. 
Rule  shall  prevent  their  sitting  on  any  other  days.*  -^-^ — 


(A.) 

Warrant  of  Arrest  in  Admiralty  Action  in  rent.f 

187         [Here  put  the  Utter  and  number. 1 

In  the  High  Court  of  Justice, 
Admiralty  Division. 

Between  A.B.^  Plaintiff, 

.and 

the  Owners  of  the 

Victoria,  &c., 

To  the  Marshal  of  the  Admiralty  Division  of  Our  High  Court  of  Justice, 
and  to  all  and  singular  his  substitutes  [or  To  the  Collector  or  Collectors 
of  Customs  at  the  port  of  ].    We  hereby  command  you 

to  arrest  the  ship  or  vessel  of  the  port  of 

[and  the  cargo  and  freight  ^  ^r.,  a»  the  ease  may  be"]^  and  to  keep  the  same 
under  safe  arrest,  until  you  shall  receive  further  orders  from  Us.  "Witness, 
Hugh  MacCalmont,  Baron  Cairns,  Lord  High  Chancellor  of  Groat  Britain, 
this  day  of  18 
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Notice. 
High  Court  of  Justice. — Chancery  Division. 

All  orders  of  reference  to  an  Official  Referee  m  rotation 
must  be  taken  to  the  acting  Senior  Clerk  in  the  Chancery 
Registrar's  Office,  in  order  that  the  name  of  the  particular 
Referee  in  rotation  may  be  ascertained  and  specified.  As 
every  reference  is  to  be  recorded  at  the  Registrar's  Office, 
any  order  of  reference  already  made  to  any  particular 
Referee  by  name  must  be  produced  there  before  they  are 
acted  upon,  in  order  that  they  may  be  inserted  in  the 
Index  or  Record. § 


•  This  new  Rule  will  be  found  inserted  in  the  Schedule  to  the 
Supreme  Court  of  Judicature  Act,  1876,  supra^  as  **  Order  LXI.,  Rule  8." 

t  This  form  will  be  found  inserted  in  Part  I.  of  the  Appendix  (A)  to 
the  Schedule  to  the  Supreme  Court  of  Judicature  Act,  1876,  supra,  as 
"No.  4c." 

X  See  the  new  Rules  29b,  29c,  and  29d,  of  Order  XXXVI..  s^ipra. 
The  notice  refers  more  particularly  to  Rule  29c. 

§  W.  N.,  1876  (Notices),  p.  164. 


Apr.  tt,  lire. 


974  ORDER  AS  TO  7BBS 

STAMPS, 

ORDER  OF  THE  22nD  OP  APRIL,  1876,  AS  TO  THE  FEES  AND 
PERCENTAGES  WHICH  ARE  REQUIRED  TO  BE  TAKBN 
IN  THE  SUPREME  COURT  OF  JUDICATURE  BT  MEANS 
OP  STAMPS.** 

WHEREAS  by  section  26  of  the  Supreme  Court   of 
Judicature  Act,  1875,  it  is  provided  that  the  feee 
and  percentages  appointed  to  be  taken  in  the  High  Court 
of  Justice  and  in  the  Oourt  of  Appeal,  and  in  any  Court  to 
be  created  by  any  Commission,  and  in  any  office  which  is 
connected  with  any  of  those  Courts,  or  in  which  any 
business  connected  with  any  of  those  Courts  is  conducted, 
shall,  except  so  far  as  they  be  otherwise  directed,  be  taken 
by  means  of  stamps  :  and  further,  that  such  stamps  shall 
be  impressed  or  adhesive,  as  the  Treasury  may  from  time 
to  time  direct;  and  that  the  Treasury,  with  the  concur- 
rence of  the  Lord  Chancellor,  may  from  time  to  time 
make  such   rules  as   may  seem   fit    for  publishing   the 
amount  of  the  fees  and  regulating  the  use  of  such  stamps, 
and  particularly  for  prescribing  the  application  thereof  to 
documents  from  time  to  time  in  use  or  required  to  be 
used  for  the  purposes  of  such  stamps,  and  for  ensuring  the 
proper  cancellation  of  such  stamps  and  for  keeping  ac- 
count of  such  stamps. 

And  whereas  by  on  Order  made  under  the  same  section 
of  the  said  Act,  on  the  28th  day  of  October,  1875,"  it  was 
(amongst  other  things)  providedf  that  the  stamps  to  be 
used  in  the  collection  of  the  fees  and  percentages  therein 
mentioned  should,  until  further  notice,  be  either  impressed 
or  adhesive  as  directed  in  any  previous  Order,  and  in 
cases  to  which  no  previous  Order  was  applicable  should 

•  W.   N.,   IH 76  (Notices),  p.  220.    This  Order  must  bo  read  in  con- 
noction  with  tho  Order  as  to  Stamps  of  the  2Sth  October,  1875, 
t  By  Rule  2  of  the  Order,  supra. 
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be  either  impressed  or  adhesive,  at  the    option  of  the  .  *%?5^ 

parties  by  whom  the  fees  were  payable,  and  it  was  also 

provided*  that  up  to  the  beginning  of  the  sittings  on 
the  25th  day  of  April,  1876,t  the  adhesive  stamps  used 
before  the  publication  of  the  said  Order  in  the  Courts  of 
Chancery  and  Common  Law  should  be  available,  and  might 
be  used,  in  the  Supreme  Court  of  Judicature. 

And  whereas  it  is  expedient  to  further  extend  the  use 
of  the  same  stamps,!  and  to  make  other  provisions  in  lieu 
of,  and  in  addition  to,§  those  contained  in  the  said  Order 
of  the  28th  day  of  October,  1875. 

Now,  we,  the  undersigned,  being  two  of  the  Lords  Com- 
missioners of  Her  Majesty's  Treasury,  do,  with  the  con- 
currence of  the  Lord  Chancellor,  hereby  give  notice  and 
order  and  direct : 

1.  That  from  and  after  the  25th  day  of  April,  1876, 
the  stamps  used  for  denoting  the  said  fees  and  percentages 
shall  be  of  the  character,  and  be  applied  and  otherwise 
dealt  with,  as  prescribed  by  the  Schedule  hereto. 

"  Of  tho  character."  Sco  the  third  column  of  the  Schedule  hereto, 
**  Character  of  stamp  to  he  iisod." 

"Be  applied."  Sec  the  second  column  of  the  Schedule,  "Document 
to  he  stamped." 

"  Otherwise  dealt  with."  See  the  "  Grencral  Directions,"  at  the  end  of 
the  Schedule. 

2.  That  the  adhesive  stamps  at  present  in  use  in  the 
Supreme  Court  of  Judicature  shall  continue  to  be  used  so 
loDg  as  they  arc  supplied  by  the  Commissioners  of  Liland 
Revenue. 

Sec  Rule  3  and  tho  pro\-iso  to  Rule  4  of  the  Order  as  to  Stamps  of  the 
28th  of  Octoher,  1876. 

3.  That  in  any  case  in  which  a  deposit  on  account  of 


•  By  Rule  4  of  the  Order,  supra. 

t  '*  Up  to  the  hoginning  of  the  sittings  to  take  place  after  Jaauaiy 
next." 

t  See  Rule  2  of  this  Order,  infra, 
§  See  Rule  1  of  this  Order,  infra. 
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8^">!^i^^  probable  fees  and  expenses  is  required,  the  following  r^^- 
— *' — *- '-  lations  shall  be  observed : — 


As  TO  Deposits. 

(a.)  The  party,  or  his  solicitor,  from  whom  under  any 
Order  as  to  Court  Fees  a  deposit  may  be  required, 
shall,  before  the  matter  or  cause  be  proceeded  with, 
present  for  the  signature  of  the  OfiBlcer  of  the  Court 
requiring  the  deposit,  a  certificate,  duly  stamped,  for 
the  amount  of  such  deposit.  Forms  of  certificates 
provided  by  the  Commissioners  of  Inland  Revenue 
may  be  obtained  at  the  Inland  Revenue  Office, 
Somerset  House,  or  at  such  other  places  as  the  Com- 
missioners may  appoint. 

(6.)  When  the  fees  and  expenses  are  ascertained,  the 
said  Officer  of  the  Court  shall  endorse  upon  the  said 
certificate  the  amount  thereof. 

(r.)  If  the  amount  is  in  excess  of  the  deposit,  the  certifi- 
cate, bearing  an  additional  stamp  equal  to  the  excess, 
must  be  produced  to  the  said  Officer  before  he  delivers 
his  judgment  or  award,  or  gives  his  decision  in  the 
matter  or  cause. 

(d,)  If  the  amount  of  the  fees  and  expenses  is  less  than 
the  deposit,  the  holder  of  the  certificate  may  obtain 
repayment  of  the  difference  upon  presenting  the 
certificate  so  endorsed  at  the  Inland  Revenue  Office, 
Somerset  House. 


♦» 


**  TTnder  any  Order  as  to  Court  Foes."  A  deposit  **  may  be  roqnii«d 
by  the  Order  as  to  Com-t  Foes  of  October  28th,  1875,  «M/>ra,  under  the 
foUowing  heads:— "Attendances;"  "Examination  of  Witnesses:** 
**  Takini^  Accounts ;"  and  ••  Taxation  of  Costs."  Also,  under  the  head, 
•'  Miscellaneous,"  "  upon  a  reference  to  a  Master  of  the  Queen's  Bench, 
Common  Fleas,  or  Exchequer  Division,  or  a  District  Regfistrar,  for  the 
purpose  of  any  investigation  or  inquirj',  other  than  the  taking  of  an 
•ocoimt.*' 
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THE  SCHEDULE  ABOVE  REFERRED  TO.* 
Summonses,  Writs,  Commissions,  and  Wabbants. 


Schedule, 
Ap.  22, 1876. 


On  s'^alini?  a  writ  of 
mandamus  or  injunc- 
tion 

On  scaling  a  writ  of 
suhpana  not  exceeding 
three  persons 

On  scaling  every  other 
writ 

On  sejiling  a  summons  to 
originateproceodings  in 
the  Chancery  Division 


On  scaling    a    duplicate 

thereof 
On   sealing    a    copy    of 

same  for  service 
On  sealing  or  issuing  any 

other       summons      or 

warrant 
On  setiling   or  issuing  a 

commission     to      tako 

oaths  or  affidavits    in 

the  Supremo  Court 


Document  to 
bo  stamped. 


On  scaling  a  writ  of  sum- 
mons for  commence- 
ment of  an  action 

On  sealing  a  concurrent, 
renewed  or  amended 
writ  of  summons  for 
commencement  of  an 
action 

On  scaling  a  notice  for 
service  und'^r  Order 
XVI.,  Kule  18 


> 


Writ        of 
summons 


Notice 


1 


> 


Frfvripe  loft 
at   time 
of  issuing 
writ 


Summons 


Duplicate 
sununons 
Copy        ofj 
summojisl 
Summons 


Commission 


Chn meter  of 
btamp  to  liC 

UKCtl. 


Impressed 
or  adhe 
sive 

Impressed 
or  adhe- 
sive 


RcgulAtioPH  nnd 
Observation?. 


Forms  of    writ 
^'ith  the  im- 


M 


Impressed 


Impressed 


Impressed 

Impressed 
or  adhesive 
Impressed 
or  adhesive 

Impressed 


< 


pressed  stamp 
will  bo  sold  at 
the  InlandRe- 
venue  Office 
and  by  Law 
Stationers 

Forms  with 

the  impressed 
stamp  will  l)o 
sold  at  the 
Inland  Re- 
venue Office 
and  by  Law 
Stfitioners 

'  Pnecipes  with 
the  impressed 
stamp  will  be 
sold  at  the 
Inland  Re- 
venue Office 
and  by  Law 
Stationers 

A  form  of  sum- 
mons will*b(5 
sold  at  tht; 
Inland  Re- 
venue Office 
and  by  Law 
Stationers 


Forms  of  com- 
mission '\\'ith 
the  impressed 
stamp  will  bo 
sold  at  the 
Inland  Re- 
venue Officti 


•  It  will  bo  found,  on  examination,  that  the  Schedule  minutely  follows 
tho  Schedule  to  the  Order  as  to  Court  Fees  of  October  28th,  1875,  which 
aeo  tupra, 
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Schedule, 

Ap.  28,  ms. 


Docnnumt  to 
be  pttimx)ed. 


Evcrv  other  commission 


On  marlvinp:  a  ropy  of  a 
petition  of  right  for 
service 


Commission 


Copy  of  pe- 
tition 


Character  of 

Stamp  to  be 

used. 


Impressed 


Impressed 


Bafmlattons  fin<l 
ObmiamkUom. 


< 


The  conunianon 
or  the  copy 
of  pctitioTi  to 
bo  written 
on  impressed 
paper,  or  the 
document  to 
be  produced 
at  the  In- 
land Rerenue 
Office  to  bo 
stamped. 


ArPEAltA.NCE8. 


The  fee  payahlo  on  cntcrinp:  an  appearance  to  he  denoted  by  an  ira- 
]>ro8sod  stamp  on  the  form  of  memorandum  as  prescribed  hy  the  Appendix 
to  the  Supremo  Court  of  Judicatiiro  Act,  1875,*  and  whore  the  appearanoo 
of  more  than  one  person  is  entered  by  the  same  memorandum,  the  fees 
for  all  persons  beyond  the  first  to  be  denoted  by  means  of  impressed  or 
adhesive  stamps. 

Forms  of  memonwidnm  of  appearance  with  the  impressed  stamp  for 
one  or  more  defendants  will  ho  sold  at  the  Inland  Revenue  Office  and  by 
^jHW  Stationers. 

Copies. 


Document 

to  be 
stamped. 


For  a  copy  of  a  written  disposition  of  a 

>vitness   to  enable  a  party  to  print 

the  same 
For  examinina:  a    wn-itten  or  printed 

"opy,  and  marking?  same  us  an  office 

(!opy 
For  makinsT  a  copy  and  marking  siime 

as  an  offifo  ropy 
For  a  copy  in  a  foreign  langnairo 
I'or  a   ropy  of    a  plan,  map,  section, 

drawinir,  photo'jraph^or  diagram 
For  a  printed  copy  of  an  order,  not 

being  an  office  or  certified  coj)y 


Copy  . . 
Copy  . . 

Copy  . . 

Copy  . . 
rr<rcipt' 
or  copy 
Copy  . . 


Chamcter  of  Stamp 
to  be  used. 


Imiiressed  or  adhesive 
Impressed  or  adhesive 

Impressed  or  adhesive 

Impresswl  or  adhesive 
Impresscil  or  adhesive 

Imprcssoil  or  adhesive 


Attendances. 

The  fees  payable  under  this  heading  to  be  denoted  either  by  an  im- 
pressed or  adhesive  sUim])  on  the  fmhpwna^  notice,  or  other  diocomcnt 
requiring  the  attendance  of  tlie  officer. 


♦  See  AppcndLx  (A),  Form  No.  6,  and  Order  XII.,  Rule  10,  sujfr*. 
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If  the  oflicKT'siittondiiTico  1)0  raqniroil  beyond  ono   day,  the  additional      Behtdsl*. 
fi-o  por  diem  aftor  tho  Srst  to  be  taken  by  means  of  a  prxcipe  with  tho  im-  A^  2S)  WV. 

pressrvl  etamp,  0cd  in  the  department  from  which  tho  officer  is  stun- 

moncd. 

Oatsm,  &c. 


Xl^^^^"^^^ 

lteitDlUleu.nl 

yor  talrinf-  nn  affidavit  or 

Affidavit  or  '  ImpnnodOT 

nn  affirmation  or  nltnu 

other  dr«  ;      adhesive 

Ution  npon  lionmir  in 

lifni  of  an  iifliiliivit   or 

thwto      1 

of  diriiirndH  from  the 

1 

PajTmurter-fimoml,  .in 

which  no  ft"-  is  pa  ViiHc 

And  in  nddiUon  th»rrt(., 

Sliimn    to  bo  impressed 

(orcwhoxhiWtthorrin 

or  adheuve  on  eihibit 

refumil  lonndniqniii-l 

if   pmctieable,  bnt    if 

tobentirki'il 

I  )ri  filinsnn  affidavit  with 
.ixhibita  (if  any)  an- 
nexed, Bnlimiasion  to 
urtHtratiun,  awanl.  bill 
nf  dale,  warrant  of  at- 
(iimey,  cognovit,  Isiil, 
NiliKfHcti'in  piece,  anil 
writ  of  execution  with 


1  tilinp 


I  Hcliei 


Hiiant  to  the  statute  30 
end  31  Viet.,K,  127,  or 
the    liquidation    Act, 


Impreaaed       Where      praeti- 

I      mbl«,  stamp  to 

,       be    on    Hptoial 

:      owe  or  petition 

of  rieht.  andiii 

other  ti^tfi  on 

praeipe  filed 

Imprespedi 


8TAUP8. 

ClBTIFIClTIi. 


Far  a  certiflcata  of 
pnrance  or  of  a  pli 
mg,  affldavit  or  pro- 
ceeding having  lieen 
entered,  filed,  or  taJtm, 
OT  of  the  nega" 
thereof 


the 


with 


ataiop  irill  he 
told  at  the  In- 
land Bevenne 
Office  and  by 
I«w  Staijanera 


Searches  Ayn  Ikbfecttoks. 
The  fees  on  searches  and  inspectiouB  to  be  tnJieit  by  nieana  of  imptcMed 
stamps  on  a  form  which  will  bo  issued  at  the  Inland  Bevenue  Office  and 
sold  there,  and  by  Law  Stationers. 

Examination  op  Withesbes. 
The  fees  under  this  headinj;  may  still  bo  denoted  by  meana  of  adheai*e 
stamps,  which  mnv  ho  affixed  either  to  the  depodtioD  or  to  the  order  or 
application  paper  for  ci^aminatian . 


uwd?        '■       Observation*. 


For  entering  or  settinf; 
down,  or  re-entering  or 
to-setting  down,  an  ap- 
peal to  the  Court  of 
Appeal,  or  a  caunc  for 
tnal  or  hearing  in  any 
Coort  in  London  or 
Middlesex,  or  at  any 
Assizes,  including  a 
domairer,  special  case, 
and  petition  of  right, 
but  not  any  other  peti- 


adjourned  from  cham- 


For  certificato  of  an  Amo- 
ciat?  of  the  reault  of 
trial 


Dth.,Kc- 
Chnueciy 


copy  of 
plradings 
AtiiUoUiic 
offitrs  of 
the  High 

Court  of  I 
Appeal, 


! 

pFoms         with 

stamp  will  be 

sold  at  the  In- 

bind  Revenoe 

Office,  and  at 

the        S^^- 

trar's     Office, 

Chanc«ry  Di- 

resscd  1 
odhe- 
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Judome; 

7T8,  Decrebs, 

AND  Ordebs. 

Bohednle, 
Ap.  22,  im. 

• 

Document  to  be 
stamped. 

Character  of 

Stamp  to  be 

used. 

BeffnlAtionn  and 
ObBervatioiiB. 

For  drawing  up  and  enter- 

Judgment 

Stamp    to 

ing  a  judgment,  or  de- 

or order 

be    im- 

cree or  decretal  order. 

pressed 

whether  on  the  original 

or  adhe- 

hearing of  a  cause  or  on 

sive  on 

further    consideration, 

the  judg- 

including a  cause  com- 

ment or 

menced  by  summons  at 

order ex- 

chambers, and  an  order 

cept    at 

on  the  hearing  of  a  spe- 

theCrown 

cial  case  or  petition,  and 

Office, 

any  order  by  the  Court 

where, 

of  Appeal 

as  far  as 
practica- 
ble a 

pracipe, 

with  the 

mpressed 

stamp 

should 

boused 

For  drawing  up  and  enter- 

Order   .. 

Impressed 

ing    any  other    order. 

or  adhe- 

whether made  in  Court 

sive 

or  at  chambers 

For  copy  of  a  plan,  map. 

Copy     .. 

Impressed 

Where  an  adhe- 

section, drawing,  pho- 

or adhe- 

sive      stamp 

tograph,  or  dia^am  re- 

sive 

would  damage 

quired   to    accompany 

the    copy,    a 

any  order 

pracipe,  with 
the  impressed 
stamp,  should 
boused. 

Taximo  Accounts. 

The  fees  payable  under  this  heading  when  taken  on  the  accounts  to  be 
denoted  by  moans  of  adhesive  stamps  affixed  to  the  accounts  or  by  im- 
pressed stamps  on  paper  to  be  left  at  the  office,  but  when  taken  on  a  cer^ 
tificate  they  may  bo  denoted  either  by  impressed  or  adhesive  stamps. 
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Behedole, 
Ap.  28, 1B76. 


Taxation  of  Costs. 


For  taxing  a  bill  of  costs 


For  a  certificate  or  aJio- 
catur  of  the  result,  not 
being  a  judgment 


Docaxnont  to  be 
stooiped. 


Character  of 

Stamp  to  be 

used. 


SeflrulationB  and 
Observationa. 


Stamp  to  be  adhesive  on  bill  of  costs,  but 
where  a  certificate,  aliocmiur,  or  prm^pt  id 
used,  the  fee  to  be  denoted  by  imj 

stamps 


I 


Certificate, 
or    aiio- 
catur 


Petitioxs. 


Impreeeed 


For  answering  a  petition 
for  hearing  in  Court, 
and  setting  down 

For  answmng  a  non- 
attcndablo  petition,  not 
being  a  petition  for  an 
order  of  course 

On  a  matter  of  course 
order,  on  a  petition  of 
right 

On  an  order  for  a  coni- 
miasion  on  a  petition  of 
right 


Docament  to  be 
Ktamped. 


Petition . . 


Petition . . 


Order 


Order 


Chnract  « 
Stnmp  to 
used. 


Beinilatioiui  and 
Obsenrmtioixui. 


Impressed 
or  adhe- 
sive 

Impressed 
or  adhe- 
sive 

Impressed 
or  adhe- 
sive 

Impressed 


Keoister  op  Judgments  and  Lis  Pendens. 


For  registering   a  judg- 
ment or  lix  pendens 
For  re-registering  same . , 
For  a  search 


For  a  certificate  of  entry 
of  satisfaction 


Document  to  be 
stamped. 


f  Memoran- 
dum of 
Eegistry 
General 
form  of 
8  e  a  r  ch 
praecipe 
Certificate 


Character  of 

Stamp  to  bo 

used. 


^Impressed 


Eepulntions  and 
Obeervations, 


Forms  with  the 
i  mpresse  d 
stamp  will  be 
sold  at  the  Of- 
fice of  the  £e- 
fiatrar  of 
udgments. 
CommonPleas 
Division 
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For  a  certificate  of  a  iudg- 
nicnt  for  registration  in 
Ireland  or  Scotland  un- 
der the  Judgments  Ex- 
tension Act,  1868,  in- 
cluding affidavit 

On  filing  for  registration 
a  certificate  issued  out 
of  Courts  of  Dublin  or 
Court  of  Session  in  Scot- 
land under  tho  same 
Act 

On  every  certificate  of  the 
entry  of  a  siitisfaction 
under  the  namo  Act 

For  a  s(  areli  made  in  one 
or  Loth  of  tho  Kegist^rs 
of  Irish  and  Scotch 
Judgments 


Docmnent  to 
bo  6tamped. 


Character  of 

Stamp 
to  bo  used. 


Bo^rulations  and 
Ubsers-alioiu». 


Schedule, 
Ap.  22, 1876. 


>  Certificate 


( Impressed 
I  or  adhe- 
(      sivo 


Tracipe  , . 


Impressed 


Forms  of  /?r«F- 
cpCf  Mdth  the 
impressed 
stamp  will  bo 
sold  at  the  In- 
land lievenuo 
Office  and  by 
Law  S  t  a  - 
ticnciB 


Miscellaneous. 

rocTimeiit  to 

Character  of 

Stamp 
to  be  u»cd. 

Bc^^lotions  mill 

be  stamped. 
Report    . . 

Observntionsi. 

( )n  a  report  of  a  Private 

Impressed 

Bill  in  Parliament 

On  an  allowance  of  bye- 

Allowance 

Impressed 

laws  or  tabh*  of  fees 

( )n  ajiat  of  a  Judge 

Fiat 

Impressed 
or  adhesive 

On  signing  an  advertise- 

Advertise- 

Impressed 

ment 

ment 

Upon    a    reference  to  a 

Certificate 

Impressed 

Master  of  tho  Queen's 

or  other 

or  adhesive 

Bench,  Common  Pleas, 

document 

or  Exchequer  Divisions, 

used  in 

for  the  purpose  of  any 

giving 

investigation  orinquiry. 

the    de- 

other than  the  taking 

cision 

of  an  account  for  which 

another   foe  is  herein 

provided 
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STAMPS. 

Behednle, 

Ap.  22, 1876. 

Document  to 

Character  of 

Stamp 
to  be  used. 

Bei^nlatioiis  and 

be  stamped. 

On   taking  acknowledg- 
ment 01  a  deed  by  a 

Acknow- 

Improfwed 

Formn         with 

ledgment 

the  impressed 

married  woman 

stamp  will  be 
sold  at  the  In- 
land ReTonue 
Office 

On  taking  a  recognizance 

Kecogni- 

Impressed 

or  bond 

zanco 

or  adhesive 

On  taking  bail,  and  taking 

Bail  piece 

Impressed 

hume  off  the  file  and 

or  adhesive 

delivering 

On  a  commitment 

Commit- 
ment 

r  Impressed 

On  an  application  to  pro- 

Applica- 

( or  adhesive 

duce  Judges'  notcB 

tion 

) 

On  appointment  of  Com- 

Appoint- 

Impressed 

missioners  under  globe 

ment 

exchange 

On  examining  and  sign- 

Inrolment 

Impressed 

Forms    of    ad- 

ing inrolment  of  decrees 

or  adhesive 

mission   with 

and  orders 

the  impressed 
st^imp  will  be 
sold  at  the  In- 
land Revenue 
Office 

On    admission  or  re-ad- 

Admission 

Impressed 

mission  of    a   solicitor 

On  a  written  request  for 

rrcccipe  . . 

•V 

information      at      the 

Chancery  Pay  Office 
For  preparing  a  power  of 

Power     . . 

>  Impressed 

attornoy  at  the  Chan- 

cery Pay  Office 

For    transcript     of      an 

Transcript 

Impressed 

nccoimt   in  the    books 

or  adhesive 

at  the    Chancery   Pay 

Office 

Any  other  proceeding, 

Document 

Impressed 

These  are  to  be 

PLEADING,      OR       DOCU- 

or 

or  adhesive 

IMPRESSED    IF 

MENT,     NOT    HEREINBE- 

Pr(€cipe 

PRACTICABLE, 

rORE  SPECIFIED 

where    not 
filed    in    the 
office. 

General  Directions. 


In  any  case  in  whi(  h  the  use  of  impressed  ntamps  is  prescribed,  paper 
or  parchment,  on  which  the  document  requiring  a  stamp  is  to  be  written, 
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be  stamped  at  the  Inland  Beyenue  Office,  notwithstanding  that      Schedule, 
■tamped  forms  are  also  provided  by  the  Conmiissioners  of  Inland  Rorenuo.   Ap.  22, 1876. 

The  cancellation  shaU  be  efifected  in  sach  manner  as  the  Commissioners ■ —    

ol  Inluid  Revenue  shall  from  time  to  time  direct. 

CRICHTON. 

J.  D.  H.  ELPHINSTONE. 
I  concur  in  this  Order, 

CAIRNS,  C. 

MOTIONS  UNDER  ORDER  XL.  IN  THE 

CHANCERY  DIVISION.* 
Notice. 

High   Court  of  Justice. — Chancery  Division. 

The  Master  of  the  Rolls  and  the  Vice-Chancellors 
have  given  directions  that  motions  for  judgment  in 
actions  shall  not  be  brought  on  as  ordinary  motions^ 
but  shall  be  set  down  in  the  Cause  Book. 

They  can  be  marked  short,  on  production  of  the  usual 
certificate  of  Counsel,  and  will  then  be  placed  in  the 
Paper  on  the  first  Short  Cause  day  after  the  day  for 
which  notice  is  given.  If  not  marked  short,  they  will 
come  into  the  General  Paper  in  their  regidar  turn. 

It  will  bo  advisable  that  the  notices  of  motion  for 
judgment  should,  if  it  is  intended  to  mark  them  short, 
contain  a  statement  to  that  effect,  and  also  a  statement 
that  no  further  notice  will  be  given  of  their  having  been 
so  marked.  Such  statement  will  dispense  with  the  neces- 
sity for  giving  defendants  further  notice  that  motions  for 
judgment  have  been  marked  short. 

Where  a  defendant  makes  his  defence,  and  the  plaintiff 

moves  imder  Order  XL.,  Rule  11,  for  such  order  as  he  is 

entitled  to  on  the  admissions  of  the  defendant,  the  action 

need  not  be  set  down  ;  but  if,  on  the  motion  being  made, 

it  appears  that  there  must  be  a  discussion  or  argument,  it 

may  be  ordered  to  go  into  the  General  Paper,  subject  to 

any  order  for  its  being  advanced. 

R.  H.  Leach, 

Senior  liegistrar, 

•  W.  N.,  1876  (Notices),  p.  233  (April  29th). 
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?we.%:  RULES  OF  THE  SUPREME  COURT, 

-  — --  JUNE,  1876  .• 

At  a  mcctinf]^  of  tho  Judges  of  tho  Supremo  Courts  held  on  the  26th  oi 
Juno,  1876,  in  pursuanco  of  the  Judicature  Act,  1875.  Present  :  Tho  Rijirht 
Honourable  tho  Lord  Chancellor,  tho  liipfht  Honourahlo  tho  Ijord  Chi<*f 
Justice  of  England,  tho  Kight  Honourable  the  ^[oster  of  the  Rolls, 
tho  Right  Honourable  the  Lord  Chief  Justice  of  the  Common  Pious, 
tlie  R^ht  Honoui-able  the  Ix)rd  Chief  Baron,  tho  Right  Plonourfiblo 
tho  Loixi  Justice  James,  the  Right  Honou^blc  the  Lonl  Justice  Mellisli, 
tho  lUght  Huuourablo  Sir  lUchard  Baggallay,  tho  Right  Honourable  Sir 
James  Hannen,  Vi(!e-Chancellor  Mjilius,  Vico-Chancellor  Bacon,  Vi<H»- 
t'lumcellor  Hall,  Mr.  Baron  Bramwell,  3Ir.  Justice  BLickbum,  Mr.  Justicn 
^lellor,  Mr.  Justice  Lush,  Mr.  Baron  Cleasby,  Mr.  Justicx)  Grove,  Mr. 
Justice  Quain,  Mr.  Justice  Denman,  Mr.  Justice  Archibald,  Mr.  iiaron 
Pollock,  Mr.  Baron  Amphlott,  Mr.  Justice  Field,  ^Ir.  Baron  Uuddleston, 
Mr.  Justico  Lindloy. 

Tho  following  new  Rules  of  Court  and  alterations  of  existing  Rules  of 
Court  wore  unanimoualv  agreed  to,  and  ordered  to  bo  in  force  on  and  after 
tho  17th  day  of  July,  187G  :— 

RULES. 

1.  These  Rules  may  be  cited  as  **  Tho  Rules  of  tho  Supremo  Court,  Jane 
1876,"  or  each  separate  one  of  these  Rules  may  be  citod  as  if  it  had  been 
one  of  **  The  Rules  of  tho  Supremo  Court,*  and  had  been  numbered  by  the 
number  of  the  Order  and  Rule  mentioned  in  the  margin.f 

ORDER  II. — WniT  op  Summons  axd  Piiocbdvre. 

Order  IL,  2.  Foms  2  and  3  in  Part   1  of  Appendix  (A)  to  "Tho  Pwules  of  the 

Kulc  .'Ju.  Supreme  Court"  shall  be  road  as  if  the  words  **by  leave  of  the  Court 

or  a  Judge  "  were  not  therein. 

ORDER  Y. — Issue  of  Wuits  ok  Summons. 

Old*  r  v.,  3.  Tlie  following  words  are  henhv  added  to  tlie  end  of  Order  V.,  Rule 

Rule  8.  8,  of  "  The  Rules  of  the  Supremo  Court  "  :— 

"  And  when  such  action  shtU  l>o  commenced  in  a  District  Registry,  it 
shall  bo  further  distinguished  by  the  iiaiue  of  such  Registry. J 

ORDER  IX. — Service  of  Writ  of  Summons. 

Onhr  TX.,  4.  "Where  one  per.'^on,  eaiTying  on  business  in  the  mme  of  a  firm  appi- 

liulo  (Ja.  rently  (consisting  of  more  than  one  poi-son,  shall  bo  sued  in  the  firm  name, 

tho  writ  may  be  servcid  at  the  prindpal  ])lace  within  the  jurisdiction  «>f 
the  business  so  chimed  on,  upon  any  person  having  at  the  lime  of  serine** 
the  control  or  management  of  the  business  there  ;  and,  subject  to  any  of 
the  Rules  of  the  Sui)remo  Com*t,  such  service  shall  bo  doomed  good  service 
on  tho  person  so  sued. 

♦  W.  X.,  1876  (Xotices),  p.  329.  These  new  Rules  of  Court  uiU  bt^ 
found  inserted  in  their  appropriate  places  in  tho  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1876,  supra, 

t  See  tho  note  to  Rule  1  of  tho  Rules  of  the  Supreme  Court,  December, 
1876,  supra, 

X  This  now  Rule  will  be  found  inserted  in  its  appropriate  place  in  the 
Schedule  to  the  Supremo  Court  of  Judicature  Act,  1876,  snpra^  as  '*  Order 
v.,  Rule  8a." 
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New  Bnles, 
OllDEH  XI.— Sehvicb  ovt  op  the  Juaudictioit.  June,  1876. 

5.  "WTienevcr  any  action  is  brought  in  respect  of  any  contract  which  ia  Or(}(ti>  XT. 
Bought  to  he  enforced  or  rescincied,  dissolTed,  annulled,  or  otherwise  Ruio  ja, 
affected  in  any  such  action,  or  for  the  breach  whereof  damages  or  other 

relief  are  or  is  demanded  in  such  action,  when  such  contract  was  made  or  • 

entered  into  within  the  jurisdiction,  or  whenever  there  has  I  ccn  a  breach 
within  the  jurisdiction  of  any  contract,  wherever  made,  the  Judge,  in 
exercising  his  discretion  as  to  granting  leave  to  scr\'e  such  writ  or  notice 
on  a  defendant  out  of  the  jurisdictivn,  shall  have  regard  to  the  amount 
or  value  of  the  property  in  dispute  or  sought  to  be  recovered,  and  to  tho 
existence  in  the  place  of  residence  of  the  defendant,  if  resident  in 
Scotland  or  Ireland,  of  a  local  Court  of  limited  jurisdiction,  having  juris- 
diction in  the  matter  in  question,  and  to  the  comparative  cost  and  conve- 
nience of  proceeding  in  England  or  in  the  place  of  such  defendant's 
residence ;  and  in  all  the  above-mentioned  cases  no  such  leave  is  to  bo 
granted  without  an  affidavit  stating  the  particulars  nee  essary  for  enabling 
the  Judge  to  exercise  his  discretion  in  manner  aforesaid,  und  all  such  other 
particulars  (if  any)  as  he  may  rcHjuire  to  be  shown. 

ORDER  XII.— Appbakaicce. 

6.  "Where  any  person,  carrj'ing  on  business  in  the  name  of  a  firm,  Ordrr  Xli., 
apiMirently  consisting  of  more  than  one  person,  shall  bo  sued  in  the  name  Rule  I'ia. 
oi  the  firm,  he  shall  appear  in  his  own  name ;  but  all  subsequent  pro- 
ceedings shall,  nevertheless,  continue  in  the  name  of  the  firm. 

ORDER  XVI.— Parties. 

7.  In  any  case  in  which  the  right  of  an  heir-at-law  or  the  next  of  kin  Order  XVI., 
or  a  class  shall  depend  upon  the  construction  which  the  Court  may  put  Rule  9a. 
upon  an  instrument,  and  it  shall  not  be  known  or  be  difficult  to  ascertain 

who  is  or  are  such  heir-at-law  or  next  of  kin  of  class,  and  the  Court  shall 
consider  tliat,  in  order  to  save  expense  or  for  some  other  reason,  it  will  be 
convenient  to  liave  the  question  or  questions  of  construction  determined 
before  such  heir-at-law,  next  of  kin,  or  class  shall  have  been  ascertained 
by  means  of  enquirj'  or  otherwise,  the  Court  may  appoint  some  one  or 
more  person  or  persons  to  represent  such  heir-at-law,  next  of  kin,  or  class, 
and  the  judgment  of  the  Court  in  the  presence  of  such  person  or  persons 
shall  be  binding  upon  the  party  or  parties  or  class  so  represented. 

8.  Any  person  carrying  on  business  in  the  name  of  a  firm  apparently  Order  XVI., 
consisting  of  more  than  one  person  nmy  be  sued  in  the  name  of  such  firm.  Kule  10a. 

ORDER  XIX. — Pleadixo  oenehally. 

9.  In  Order  XIX.,  Rule  6,  of  "  The  Rules  of  tlie  Supreme  Court,"  the  Order  XIX., 
word  **  ten "  is  hereby  substituted  for  the  word  •*  three"  before  the  word  Rule  5a. 
••foHoB." 

ORDER  XXIII.— DiscosTDfUAJiCE. 

10.  A  defendant  may  sign  judgment  for  the  costs  of  an  action  if  it  is  OrderXXlII., 
wholly  discontinued,  or  for  the  costs  occasioned  by  the  matter  withdrawn,  Rule  2. 

if  the  action  bo  not  wholly  discontinued.* 

ORDER  XXXI. — Discovert  and  Inspection. 

11.  In  Order  XXXI.,  Rule  7,  of  "The  Rules  of  the  Supreme  Court,"  Order XXXI., 
the  word  **  ten  "  is  hereby  substituted  for  the  word  "  three  "  before  the  Rule  7a. 
word  **  folios." 

*  This  new  Rule  wiU  be  found  inserted  in  its  appropriate  place  in  tho 
Schedule  to  the  Supremo  Court  of  Judicature  Act,  1876,  tvpra,  as  *'  Order 
XXIU.,  Rule  2a." 
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Kew  Bnlei  ORDER  XXXV. — Procbbdinos  in  Distbict  Reoistbibs. 

June,  1876!        12.  Order  XXXV.,  Rule  1  of  * '  The  Rulc^  of  Supreme  Court "  ia  hereby 
annulled,  and  the  following  shall  stand  in  lieu  thereof : — 


Ord.  XXXV.  •  ^'  ^'VTiere  an  action  procoeda  in  the  District  Registry  all  proceeding. 
Rule  la.  *'  e^ccept  where  hy  any  of  the  Rules  of  the  Supreme  Court  it  is  otherwise 
provided,  or  the  Court  or  a  Judge  shall  otherwise  order,  shall  be  taken  in 
the  District  Registry,  down  to  and  including  final  judgment,  and  every 
final  judgment  and  every  order  for  an  account  by  reason  of  the  default  of 
the  defendant  or  by  consent  shall  be  entered  in  the  District  Registry  in  the 
proper  book,  in  the  same  manner  as  a  like  iudgment  or  order  in  an 
action  proceeding  in  London  would  be  entered  in  London. 

"Where  the  writ  of  summons  is  issued  out  of  a  District  Registry  and  the 
plaintiff*  is  entitled  to  enter  interlocutory  judgment  under  Order  XIII., 
Rule  6,  or  where  the  action  proceeds  in  the  District  Registry  and  the 
plaintiff  is  entitled  to  enter  interlocutory  judgment  under  Order  XXIX., 
Rule  4  or  5,  in  either  case  such  interlocutory  judgment,  and,  when  damages 
shall  have  been  assessed,  final  judgment  shall  be  entered  in  the  District 
Registry,  unless  the  Court  or  Judge  shall  other^'ise  order. 

Where  an  action  proceeds  in  the  District  Registry,  final  judgment  shall 
be  entered  in  such  Registry',  imlcss  the  Judge  at  the  trial  or  the  Court  or 
a  Judge  shall  otherwise  order. 

Actions  in  the  Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions 
shall  be  entered  for  trial  with  the  Associates  and  not  in  the  District 
Registries. 

ORDER  XXXVI.— Trial. 

Or.  XXXVT.,      13.  The  defendant,  instead  of  giWng  notice  of  trial,  may  apply  to  the 
Rule  4a.  Court  or  Judge  to  dismiss  the  action  for  want  of  prosecution  :  and  on  the 

hearing  of  such  application,  the  Court  or  a  Judge  may  order  the  action 
to  be  dismissed  accordingly,  or  may  make  such  other  order,  and  on  such 
terms,  as  to  the  Court  or  Judge  may  socni  just. 
Or.  XXXVI.       l**-  Tho  business  to  bo  referred  to  the  Official  Referees  appointed  under 
Rule  29a.  the  Supreme  Court  of  Judicature  Act,  1873,  shall  be  distributed  among 

such  Official  Referees  in  rotation  by  the  clerks  to  the  Registrars  of  the 
Supreme  Court,  Chancerj'  Division,  in  like  manner  in  all  respects  as  the 
business  referred  to  Conveyancing  Council  appointed  imder  the  Act  of  the 
16th  and  16th  Vict.  «ap.  80,  section  41,  is  directed  to  be  distributed  by  the 
second  of  the  Consolidated  Genenil  Orders  of  the  Court  of  Chancer^-.* 
Or.  XXXVI.,  1^.  When  au  order  shall  have  been  made  referring  any  business  to  tht* 
Rule  29b.  Official  Referee  in  rotation,  such  order,  or  a  duplicate  of  it,  shall  be  pro- 

duced to  the  Registrar's  clerk,  whose  dutj*  it  is  to  make  such  distribution 
as  aforesaid  ;  and  such  clerk  shall  (except  in  the  case  provided  for  by  Rule 
29c  of  this  Order)  endorse  thereon  a  note  specifying  the  name  of  the 
Official  Referee  in  rotation  to  whom  such  bmsiness  is  to  be  referred  ;  and 
the  Order  so  endorsed  shall  be  a  sufficient  authority  for  the  Official  Referee 
to  proceed  with  the  business  so  ref erred. f 
Or.  XXXVL,  16.  The  two  last  preceding  Rules  of  this  Order  are  not  to  interfere  with 
Rule  29c.  the  power  of  the  Court,  or  of  the  Judge  at  chambers,  to  direct  or  transfer 

a  reference  to  any  one  in  particular  of  the  said  Official  Referees,  where  it 
appears  to  the  Court  or  the  Judge  to  be  expedient ;  but  every  such  refer- 

*  This  new  Rule  will  be  found  inserted  in  the  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  1875,  as  "Order  XXVI.,  Rule  29b,"  wpra. 
t  Order  XXXVL,  Rule  29c,  8t(pra. 
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cncc  or  transfer  shall  bo  recorded  in  the  manner  mentioned  in  Rule  2  of   New  BnlM, 
the  second  of  the  said  Consolidated  QDncral  Orders,  and  a  note  to  that    June,  1876. 

effect  be  endorsed  on  the  order  of  reference  or  transfer ;  and  in  case  any 

such  reference  or  transfer  shall  have  been  or  shall  be  made  to  anyone  in 
particular  of  the  said  Referees,  then  the  clerk  in  making  the  distribution 
of  the  business  according  to  such  rotation  as  aforesaid  shall  have  regard 
to  any  such  reference  or  transfer.* 

ORDER  XLII.— Execution. 

17.  Order  XLII.,  Rule  10,  of  "  The  Rules  of  the  Supreme  Court "  shall  Order  XLII., 
be  read  as  if  the  words  "or  on  behalf  of"  had  been  inserted  after  the  Rulo  10. 
words  **  signed  by."t 

ORDER  LI. — TuAxsFERs  and  Consolidation. 

18.  When  an  order  has  been  made  by  any  Judge  of  the  Chancery  Division  Order  LI., 
for  the  winding  up  of  any  company  under  the  Companies  Acts,  1862  and  Rule  2a. 
1869,  or  for  the  administration  of  the  assets  of  any  testator  or  intestate. 

the  Judge  in  whose  Court  such  winding  up  or  administration  shall  be 
pending  shall  have  power,  without  any  further  consent,  to  order  the 
transfer  to  such  Judge  of  any  action  pending  in  any  other  Division 
brought  or  continued  by  or  against  such  company,  or  by  or  against  the 
executors  or  administrators  of  the  testator  or  intestate  whose  assets  are 
being  so  administered,  as  the  case  may  be. 

ORDER  LIV. — ArPLicATioNS  at  Chambers. 

19.  The  authority  and  jurisdiction  of  the  District  Registrar  or  of  a  Order  LIV., 
Master  of  the  Queen's  Bench,  Common  Picas,  or  Exchequer  Divisions  Rule  2a. 
shall  not  extend  to  granting  leave  for  ser\'ice  out  of  the  jurisdiction  of  a 

vrrit  of  summons  or  of  notice  of  a  writ  of  summons. 

RULES  OF  THE  SUPREME  COURT  (COSTS). 

20.  The  Schedule  to  "The  Rules  of  the  Supreme  Court  (Costs)  »*  is 
hereby  altered  in  the  following  particulars  : — 

The  allowance  for  printing  a  docimient  not  exceeding  ten  folios  shall 
be  10s.,  and,  in  addition,  for  every  twenty  beyond  the  first  twenty  copies 
of  any  document  not  exceeding  twenty-four  folios,  2s. 


REVISING   BARRISTERS. 


OjiDER  IN  Council  of   June   27th,   1876,  as  to  the 

APPOINTMENT   OF   REVISING   BARRISTERS.! 

Whereas,  by  Order  in  Council,  dated  the  6th  day  of  February,  1876,§ 
made  in  pursulince  of  section  23  of  the  Supremo  Court  of  Judicature  Act, 
1875,  the  th(?n  existing  Circuits    were    discontinued,  and  temporary!! 


♦  Order  XXXVI.,  Ride  29d,  supra, 

t  This  new  Rule  will  be  found  insei-tcd  in  its  appropriate  place  in  the 
Schedule  to  the  Supreme  Court  of  Judicature  Act,  1876,  supra,  as  "  Order 
XLII.,  Rule  10a." 

I  W.  N.,  1876  (Notices),  p.  315.  Full  information  with  regard  to 
Revising  Barristers  will  bo  found  in  Rogers  on  Elections,  12th  edition, 
1876,  pp.  167  to  180. 

§  Seo  that  Order,  supra.  \\  Query. 


990  REVISnfG  BAHRISTERS. 

OrdOT  in       arrangements  directed  wherobr  now  Circuits  were  constituted,  viz.,  the 
CouneU,  Jime  Nortliom  Circuit,  the  North-Eastcm  Circuit,  the  Midland  Circuit,  th« 

27, 1876.  South-Eastern  Circuit,  the  Oxford  Circuit,  the  Western  Circuit,  and  the 
North  and  South  Wales  Circuit,  and  provision  was  made  for  the  issue  of 
Commissioiis  for  the  discharge  of  civil  and  criminal  business  in  the  county 
of  Sorrey,  which  was  not  included  in  any  of  the  Circuits  constituted  as 
aforesaid. 

And  whereas,  by  Order  in  Council  of  the  17th  of  T^fay,  1876,  so  much 
of  the  said  Order  of  the  6th  day  of  February,  1876,  aH  limited  the  duration 
of  the  arrangements  therein  contained  as  to  Circuits,  and  as  to  Soamons 
holdon  under  Commissions  for  the  discharge  of  civil  and  criminal  hasuieeii 
in  the  county  of  Surrey  was  revoked,  and  it  wiis  ordered  that  the  said 
arrangement  should  continue  to  operate  until  modified  or  revoked  by  any 
subsequent  Order  in  Council. 

And  whereas,  by  the  said  section  of  the  Supremo  Court  of  .Tudicaturo 
Act,  1875,  it  was  provided  that  all  enactments  relating  to  the  power  of 
Her  Majesty  to  alter  the  Circuits  of  the  Judges,  or  places  at  which 
Assizes  are  to  be  holden,  or  the  distribution  of  Revising  Barristers 
amongst  the  Circuits,  or  otherwise  enabling  or  facilitating  the  canritig 
the  objects  of  the  said  section  into  effort,  and  in  force  at  the  time  of  thfi 
passing  of  the  Supreme  Court  of  Judicature  Act,  1873,  should,  with  tho 
necessax)'  variations,  if  any,  apply,  so  far  as  they  were  applicable,  to  any 
alterations  in  or  dealings  with  Circuits  or  places  at  which  Ashizos  are  to  To 
hWden,  made,  or  to  bo  mado,  under  the  section  now  in  recital :  and  that  if 
any  such  ordei'  were  made  for  the  issue  of  Commissions  for  th<>  discharge 
of  civil  and  criminal  business  in  the  county  of  Surrey,  as  before  iiiontioned 
in  the  said  section,  that  county  should,  for  the  purposes  of  the  a]>plication 
of  the  said  m.'ictmc^nts  be  deemed  to  be  a  Circuit,  and  the  Senior  Judi»^  for 
the  time  being  so  commissioned,  or  such  other  Judge  as  might  bo  for  the 
time  being  designated  for  that  purpose  by  onlor  in  Counoil,  should,  in  thr* 
month  of  July  or  August  in  (>vory  year,  ap])oint  the  Rovising  Barristers 
for  that  county  and  the  cities  and  boroughs  therein,  and  that  the 
expression  "Assizes"  in  th;it  section  should  bn  construed  tn  include 
Sessions  under  anv  Commission  of  Over  and  Terminer,  or  Oaol  Dclivorv, 
or  any  Commission  in  lieu  thereof,  issued  under  the  Supremo  Court  of 
Judicature  Act,  1873. 

And  whereas,  by  the  3rd  section  of  th'>  Bevising  Barristers  Act,  1873,* 
it  was  enacted  that  Her  Majesty,  by  Order  in  Council,  might  vary  from 
time  to  time,  either  by  way  of  increase  or  decrease,  the  number  of 
Revising  Barristers  to  be  appointed  f<»r  the  ooimties,  cities,  boroughs,  or 
places,  in  pursuance  of  s.  28  of  tli-?  Parliamentary  Klectors*  Registration 
Act,  1843,  and  that  the  number  fixed  by  such  Order  should  be  substituted 
for  the  number  tixed  by  the  said  section,  or  by  any  previous  Order  in 
Council  made  under  the  Re\'ising  Ban'isters  Act,  1873,  or  any  other  Act. 
It  is  therefore  ordered  by  the  Queen's  Most  Excellent  Majesty,  by  and 
with  the  advice  of  Her  Most  Honounible  Privy  Council,  that  the  number 
of  Revising  Barristers  to  bo  appointed  for  counties,  cities,  boroughs,  or 
places  shall  be  as  sot  forth  in  the  Schedule  to  this  Order. 

C.  L.  Peel. 


*  36  and  37  Vict.  c.  70.  This  enactment  was  carried  through  the 
House  of  Commons  by  the  writer.  Lord  Cairns  took  charge  of  it  in  the 
House  of  Lords. 
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SCHEDULE. 

NuMBtll   OF    ItEVISINO  BabRISTSBS  TO   BE   ArrOIXTF.D. 

For  the  coimty  of  ^liddlt'scx,  and  for  the  city  of  Wcstminntcr,  and 
horoughs  for  the  coimty  of  Middleaox,*  3 ;  f  for  the  counties,  citiM, 
lK)rougbs,  and  places  \nthin  tho  Northern  Circnit,  8  ;  %\'ithin  tho  North- 
Fjistcm  Circuit,  10  ;  "within  tho  Midland  Circnit,  13;  within  tho  South- 
P'astem  Circuit,  15  :  ^vithin  tho  Oxford  (^ii'cuit,  12  ;  within  the  Western 
Circuit,  Hf  :  within  tho  North  "Wales  Division  of  the  North  and  South 
AVales  Circuit,  6  f  ;  within  the  South  AVales  Division  of  tho  North  and 
South  AVales  Circuit,  G  t ;  within  tho  county  of  Surrey,  2.% 


Schedule, 
June  27, 1876. 


*  Tho  Ijord  Chief  JuBtieo  of  England  appoints  for  these  places ;  for 
other  counties  and  horough'*,  the  Senior  Judge  on  Circuit. 

t  This  is  tho  same  nurihcr  as  was  prescribed  hy  s.  28  of  the  6  Vict, 
c.  18. 

t  The  leading  statutes  with  regard  to  Revising  Barristers  nro  the  6  ar  d 
7  Vict.  c.  18:  17  and  18  Vict.  c.  94;  36  and  37  Vict.  c.  70  (cnrrie<l  hy 
the  writer ;  it  pro^'ides  for  evening  sittings  by  tho  Ilevising  Barrister  in 
Parliamentarv  Boroughs  containing  more  than  10,000  inhabitants) ;  37 
and  38  Vict.  c.  63. 


APPELLATE  JURISDICTION  ACT, 

1876. 


B 


39  &  40  VICTORIA,  CHAPTER  59. 

Act  1876.    j^  ^^^  £q^  amendiDg  the  Law  in  respect  of  the 

Appellate  Jurisdiction  of  the  House  of  Lords ; 
and  for  othei'  purposes. 

[11th  August,  187G.] 

lE  it  enacted  hy  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

By  section  20  of  the  Supreme  Court  of  Judicature  Act, 
1873,  it  was  provided  that  "  No  error  or  appeal  shall  be 
brought  from  any  judgment  or  order  of  the  High  Court 
of  Justice,  or  of  the  Court  of  Appeal,  to  the  House  of 
Lords,  or  to  the  Judicial  Committee  of  Her  Majesty's 
Privy  Council.'* 

Section  21  of  the  same  Act  gave  Her  Majesty  power  to 
"  direct  that  all  appeals  and  petitions  whatsoever  to  Her 
Majesty  in  Council,  which  ought  to  be  heard  before  the 
Judicial  Committee  of  Her  Majesty's  Privy  Council,  shall, 
from  and  after  a  time  to  be  fixed  by  Order  in  Council,  be 
referred  for  hearing  to  and  be  heard  by  Her  Majesty's 
Court  of  Appeal." 

Section  55  of  the  same  Act  contained  provisions  for  the 
hearing  of  appeals  transferred  fi'om  the  Judicial  Com- 
mittee of  the  Privy  Council  to  the  Court  of  Appeal. 
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The  20th,  2l8t,  and  65th  sections  of  the  Supreme  Court  Aet  1876. 
of  Judicature  Act,  1873,  were  to  have  come  in  force  on 
the  2nd  of  November,  1874 ;  but  the  date  was  postponed 
till  the  Ist  of  November,  1875,  by  the  "  Supreme  Court 
•of  Judicature  (Commencement)  Act,  1874,"  owing  to 
the  block  in  legislation  at  the  close  of  the  Session  of  * 
1874  rendering  the  passing  of  a  supplementary  measure, 
to  amend  the  Supreme  Court  of  Judicature  Act,  1873,  im- 
possible. 

In  the  autumn  of  1874  the  writer  initiated  a  movement* 
for  the  preservation  of  the  Appellate  Jurisdiction  of  the 
House  of  Lords,  which  led,  first,  to  the  withdrawal  of  the 
proposal  to  extend  the  abolition  of  Appellate  Jurisdiction 
of  ftie  House  of  Lords  to  Scotland  and  Ireland,  and  the 
passing,  instead,  of  section  2  of  the  Supreme  Court  of 
Judicature  Act,  1875,  by  which  the  provisions  of  sections 
20,  21,  and  55  of  the  Supreme  Court  of  Judicature  Act, 
1873,  were  further  postponed  till  the  1st  of  November, 
1876. 

By  section  24  of  the  present  Act,  sections  20,  21,  and 
55  of  the  Supreme  Court  of  Judicature  Act,  1873,  are 
finally  repealed. 

Preliminary. 
Section  1. — Short  Title. 
This  Act  may  be  cited  for  all  purposes  as  "The 
Appellate  Jurisdiction  Act,  1876." 

As  the  Bill  originally  stood,  it  dealt  (almost)  exclu- 
sively with  the  Appellate  Jurisdiction  of  the  House  of 
Lordis,  and  the  constitution  of  the  Judicial  Committee  of 
the  Privy  Council.  During  the  progress  of  the  Bill 
through  the  House  of  Commons,  its  scope  was  enlarged ; 
and  the  measure  deals  not  only  with  the  Appellate  Juris- 
diction of  the  House  of  Lords  and  the  constitution  of  tiie 
Judicial  Committee  of  the  Privy  Ooimcil,  but  with  the 
constitution  of  the  High  Court  of  Justice  and  Court  of 
Appeal,  with  District  Begistries,  and  with  appointments 
to  legal  and  other  offices. 

*  Partly  by  the  formation  of  a  Committee  of  Peers,  Memben  of  Pailk- 
ment,  and  Queen's  Counsel ;  partly  by  aettiiig  on  fcot  a  petUioa  fromtho 
Hur  of  England  to  the  Lord  Chancellor. 

63 
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Aet  UT6,         Notwithstanding  the  introduction  of  these  new  mattery 

.     ''^ the  original  title  of  the  Bill  has  (wisely,  perhi^)   been 

retained.  The  phrase  "  Appellate  Jurisdiction,"  it  may 
be  observed,  in  passing,  is  as  applicable  to  provisions* 
relative  to  the  Intermedtatey  as  it  is  to  provisions  relative 
to  the  Finalj  Court  of  Appeal ;  and  there  are  only  foar 
sections  of  this  Act  which  do  not  contain  provisions  rda- 
tive  to  the  "  Appellate  Jurisdiction,"  used  in  a  comprehen' 
sive  sense. 

Section  2. — Commencement  of  Act. 
This  Act  shall,  except  where  it  is  otherwise 
expressly  provided,  come  into  operation  on  the 
first  day  of  November,  one  thousand  eight 
hundred  and  seventy-six,  which  day  is  herein- 
after referred  to  as  the  commencement  of  this  Act. 

*'  Except  where  it  is  otherwise  expressly  provided."" 
This  qualifying  proviso  refers,  more  particularly,  to  sections 
22  and  23,  which,  by  express  declaration,  came  into 
operation  immediately  "  on  the  passi)uj  "  of  the  Act,  #>., 
on  the  11th  of  August,  1876.  The  other  sections,  which 
authorise  any  steps  to  be  taken  before  the  "  commence- 
ment "  of  the  Act,  are  the  6th,  8th,  15th,  and  17th. 

The  date  fixed  for  the  commencement  of  the  Act  is  the 
same  as  that  to  which  the  "  commencement "  of  sections 
20,  21,  and  55  of  the  Supreme  Court  of  Judicature  Act, 
1873,  was  postponed  by  section  2  of  the  Supreme  Court  of 
Judicature  Act,  1875.  If  a  later  date  than  the  Ist  of 
November,  1876,  had  been  selected  for  the  commencement 
of  the  present  Act,  the  postponed  sections  of  the  Act  of 
1673  would  then  have  come  in  force. 

"  Section  17  of  the  present  Act  (with  the  exception  of 
the  making  of  Ruled  of  Court  under  it)  did  not  come  in 
force  till  the  Ist  of  Deoember,  1876. 

Appeal. 
Section  3. —  Cases  in  which  Appeal  lies  to 

Souse  of  Lords. 
Subject  ns  in  this  Act  mentioned^  an  appeal 
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shall  lie  to  the  House  of  Lords  from  any  order    Act  i876, 

or  judgment  of  any  of  the  Courts  following ;  that '—'- 

is  to  say : 

"  Subject  as  in  this  Act  mentioned."  This  refers  to 
section  10,  subject  to  "the  consent  of  the  Attorney- 
General,  or  other  law  officer  of  the  Crown  in  any  case 
"where  proceedings  in  error,  or  on  appeal,  could  not  hitherto 
have  been  had  in  the  House  of  Lords,  without  the  fiat  or 
consent  of  such  officer,"  and  also  to  section  11,  "  subject 
to  such  conditions  as  to  the  value  of  the  subject-matter  in 
dispute,  and  as  to  giving  security  for  costs,  and  as  to  the 
time  within  which  the  appeal  shall  be  brought,  and,  gene- 
rally, as  to  all  matters  of  practice  and  procedure,  or  other- 
wise, as  may  be  imposed  by  Orders  of  the  House  of  Lords." 
The  words  refer,  also,  to  section  13,  excepting  pending 
errors  and  appeals. 

(1.)  Of  Her  Majesty's  Court  of  Appeal  in  Eng- 
land, and 

(2.)  Of  any  Court  in  Scotland  from  which  error 
or  an  appeal  at  or  immediately  before  the 
commencement  of  this  Act  lay  to  the  House 
of  Lords  by  Common  Law  or  by  Statute ;  and 

(3.)  Of  any  Court  in  Ireland  from  which  error 
or  an  appeal  at  or  immediately  before  the 
commencement  of  this  Act  lay  to  the  House 
of  Lords  by  Common  Law  or  by  Statute. 

(1.)  A  question  liaving  been  raised*  as  to  whether  ap- 
peaiklay,  between  the  1st  of  November,  1875,  and  the  1st 
df  November,  1876,  from  the  Admiralty  Division,  under 
8.  2  of  the  Supreme  Court  of  Judicature  Act,  1875,t  to 
the  Privy  Council  or  to  the  new  Court  of  Appeal,  the 
writer  ventured  to  suggest  that  the  appeal,  in  Admiralty 
causes,  lay,  first;  to  the  new  Court  of  Appeal,  and,  Ihen, 


♦  By  "E.  R.;  in  tho  Times  of  Qjt.  £Oth,  1875. 
t  tieo  iha  note  to  that  section,  t.'«/»ni. 
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Act  1876,  from  thai  Court  to  the  House  of  Lords,  this  double  appeal 
■•  *•  being  substituted  for  the  single  appeal,  under  the  old  pro- 
oedure,  from  the  Court  of  Admiralty  to  the  Privy  Council. 
Agreeing  with  the  writer  that  the  appeal  lay  from  the 
Admiralty  Division  to  the  new  Court  of  Appeal,  the 
Solicitors*  Journal  conceived  that  the  writer  "  fell  into  a 
curious  mistake  "  in  supposing  that  a  further  appeal  lay,  in 
Admiralty  causes,  from  the  new  Court  of  Appeal  to  the 
House  of  Lords.  The  point  turned  on  the  construction 
to  be  put  upon  the  words  "  similar  judgment,  decree,  or 
order,^'  in  s.  2  of  the  Supreme  Court  of  Judicature  Act, 
1875.  The  question  is  now  one  of  antiquarian  interest 
only,  but  anyone  who  wishes  to  see  the  arguments  pro  and 
cofif  is  referred  to  the  letter  of  the  writer  in  the  Times  of 
the  Ist  of  November,  1875,  and  to  the  Solicitors*  Journal^ 
Vol.  XX.  (Nov.  6th,  1875),  pp.  2  and  3 ;  also.  Vol.  XIX. 
(Oct.  30th,  1876),  p.  946.  AU  doubt  as  to  the  future  has 
been  cleared  up  by  the  present  section  : — "  An  appeal  shall 
lie  from  any  order  or  judgment  of  Her  Majesty's  Court 
of  Appeal  in  England.'* 

Formerly,  an  appeal  lay  direct  to  the  House  of 
Lords  from  a  decree  or  order  of  the  Court  of  Chancery 
or  of  any  of  its  Judges ;  but  the  right  of  so  appealing 
only  belonged  to  a  party  who  had  taken  the  precau- 
tion to  have  the  decree  "  inroUed."  By  inrolment  the 
-decrees  or  orders  of  the  Master  of  the  Kolls  or  of  the 
Vioe-Chancellors  became  decrees  or  orders  of  the  Lord 
Chancellor  himself,  and  were  thus  subject  to  immediate 
review  by  the  House  of  Lords.  Any  party,  therefore,  who 
was  dissatisfied  with  a  decree  or  order,  and  wished  to  have 
it  reheard,  either  before  the  Judge  who  pronounced  it,  or 
before  the  Lord  Chancellor  or  Lords  Justices  of  Appeal  in 
Chancery,  by  way  of  appeal,  was  obliged  to  take  proper 
precautions  to  prevent  the  inrolment  by  entering  a  caveat 
or  taking  the  necessary  steps  for  a  rehearing.  The  learning 
on  the  subject  of  the  inrolment  of  decrees  will  be  found  in 
Macqueen's  ''Appellate  Jurisdiction  of  the  House  of 
Lords,***  and  in  Daniel's  "  Chancery  Practice.**!  The 
Consolidated  Orders  of  the  Court  of  Chancery,  Order  L, 

•  Pt).  118-122. 

t  C(h»p.  XXVI.,  8.  IV.,  pp.  879-SS8  of  the  Ist  volume,  «ftk  edn.^  1871. 
See  jft]«o  8.  V. 
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(VI.),  Rule  36 ;  and  Order  XXIIL,  Rules  24,  26,  26,  27,     Act  iwe. 
28,  and  29,  desl  with  the  subject  of  the  inrolment  of        ''  ' 
decrees. 

Owing  to  the  provision  of  the  present  section  that  an 
appeal  in  English  cases  shall  lie  to  the  House  of  Lords 
from  the  Court  of  Appeal  only,  inrolment  is  now  a 
USELESS  CEREMONY,  In  HmttB  V.  Sostie,*  the  decree,  which 
was  made  after  the  1st  of  Itovember,  1876,  had  been 
inrolled,  and  the  respondent  took  the  preliminary  objection 
that  the  Court  of  Appeal  could  not,  consequently,  hear  the 
appeal.  "  What  you  are  now  contending  for,''  said  James, 
L.  J.,  "  is  that  the  High  Court  of  Justice,  by  inrolling  its 
decrees,  abridges  the  power  of  the  Court  of  Appeal.  In- 
rolment is  now  a  useless  ceremony."  The  Court  of  Appeal 
has  no  power,  however,  to  order  the  inrolment  to  be 
"  vacated."  The  power  to  do  so  is  now  vested  solely  in 
the  Lord  Chancellor.t  The  Lords  Justices  had  power 
formerly  to  vacate  an  inrolment.  ITill  v.  The  South 
Staffordshire  Railway  Coynpany.X 

(2.)  Mr.  Macqueen,  in  his  learned  work  on  **The 
Appellate  Jurisdiction,' *§  thus  defines  the  Scottish  Courts, 
**  whose  decrees  or  sentences  are  immediately  reviewable 
by  appeal  to  the  House  of  Lords  "  : — 

**  The  first  and  chief  is  the  Court  of  Session  ;  a  high 
tribunal  of  civil  judicature,  holden  at  Edinburgh  by  the 
Senators  of  the  College  of  Justice ;  or,  as  they  are  more 
nsaaUy  styled,  '  the  Lords  of  Council  and  Session.'  The 
second  is  the  Commission  of  Teinds ;  composed  of  the 
Jadges  of  the  Court  of  Session,  and  established  for  the 
'  Plantation  of  Kirks  and  Valuation  of  Tithes.'  The  third 
is  Her  Majesty's  Court  of  Exchequer ;  erected  in  pur- 
suance of  the  Articles  of  Union,  D  for  the  determination  of 
all  questions  affecting  the  Boyal  Bevenues  of  Scotland. 
It  was,  indeed,  at  one  time  contended,^  that  an  appeal  lay 

•  2  Ch.  D.,  304 :  34  L.  T.,  74L  ~ 

t  AUan  V.  The  United  Kingdom  Electric  Telegraph  Company ^  24  "W.  R., 
S98 ;  2  Charley's  Casefl  (Court),  10. 

t  2  De  G.  and  S.,  230 ;  10  Jur.  (N.S.),  631. 

]  Page  28^. 

II  Article  19. 

IT  That  no  appeal  should  lie  to  the  House  of  Lords  from  the  High  Court 
of  Justiciary  is  the  more  remarkable  as  the  Judges  of  that  Court  are  all 
Judges  of  the  Court  of  Session. 
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^il7t«     to  the  House  of  Loids  from  a  fourth  tdbiuial  in  Sootlaiid, 
'•*'       Bamely,  the  High  Court  of  Justiciary,  but  this  qnettioii 
has  been  long  settled  in  the  negative/* 

The  first  appeal  presented  to  the  House  of  Lords  from 
Scotland  was  that  of  the  Earl  of  Ro^eberry  y.  Sir  Jokn 
IngliMy  Feb.  18th,  1707.  The  appeal  was  finally  difflnissed, 
for  want  of  prosecution,  thirteen  years  afterwards  !^ 

The  jurisdiction  of  the  House  of  Lords  to  receiye  appeala 
from  Scotland  arose,  by  necessary  implication,  though  not 
by  express  enactment,  from  the  Act  of  Union.  The  right 
of  the  subject  in  Scotland  to  apply  ^^  for  remeid  of  law  " 
to  ^'  the  King  and  Parliament "  of  that  country  had  been 
firmly  established  prior  to  the  Act  of  Union,  and  the  Act 
of  Union  virtually  substituted  the  jurisdiction  of  the 
British  Parliament  for  that  of  the  "  Scots  Parliament.''t 

Sir  Islay  Campbell,  in  his  preface  to  the  '^Acts  of 
Sederunt,"t  observes  : — "  The  great  lawyers  who  have  suc- 
cessively presided  on  the  woolsack,  or  taken  any  chaise  of 
Scots  business  in  the  House  of  Lords,  from  the  Union 
downwards,  are  well  known  to  have  been  men  of  the 
highest  talents,  and  fully  adequate  to  so  important  a  duty. 
This  continues  to  be  the  case  at  present;  and  Scotland  is, 
undoubtedly,  very  much  beholden  to  them,  for  the  lights 
which  have  been  thrown  upon  its  law  by  judgments  of  the 
House  of  Lords  in  many  instances." 

Among  the  petitions  presented  in  favour  of  preserving 
the  Appellate  Jurisdiction  of  the  House  of  Ijords  was  one 
from  the  Scottish  Advocates  and  one  from  the  Writers  to 
the  Signet.  Lord  MoncrieflP,  speaking  on  the  second 
reading  of  this  measure  in  the  House  of  Lord8,§  said : — '*  I 
cannot,  my  Iioid?,  refrain  from  saying  that  the  Profession 
in  Scotland  have  ban  very  well  8atif<fied  with  the  adminis- 
tration of  appeals  in  your  Lordship's  House."  Lord 
Napier  and  Ettrick,  in  the  course  of  an  eloquent  speech  in 
Committee  on  the  Bill|,  said: — "The  provisions  of  the 
Bill  will  be  very  acceptable  to  Scotland.  The  House  of 
Lords  stands  in  the  place  of  the  ancient  Parliament  of 

♦  20th  March,  1720. 

t  Sec  Macquccn's  "Appellate  Jurisdiction,"  pp.  288,  290,  293,  379. 
J  P.  30.  }  Hansard's  Parliamentary  Debates,  3rd  series,  voL 

||/6.,p.  1288.  227,  p.  922. 
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tSootlttiidy  and  in  your  Lordship's  House  by  usi^e,  if  not     Aetisre, 
by  actual  judicial  functions,  the  whole  of  the  ancient  laws  _      "'J^*, 
<ic  Sootland  are  perpetuated  and  reproduced." 

(3.)  In  1698  the  Society  of  th|k  Governor  and  Assistants 
-of  the  New  Plantation  in  Ulster  presented  a  petition  to 
the  English  House  of  Lords,  complaining  that  the  House 
of  Loids  in  Ireland  had  asserted  a  right  to  review  a 
-deoree  made  in  their  favour  and  against  the  Bishop  of  Deny 
by  the  Irish  Court  of  Chancery.  The  English  House 
of  Lords  came,  after  hearing  Counsel  for  the  bishop,  to  a 
resolution,  that  'Hhe  appeal  to  the  House  of  Lords  in 
Ireland  was  coram  nonjudice,  and  that  all  the  proceedings 
thereon  are  null  and  void;  and  that  the  Coiirt  of  Chancery 
in  Ireland  ought  to  proceed  in  the  cause  as  if  no  such 
appeal  had  been  to  the  House  of  Lords  there ;  and  if 
'either  of  the  parties  find  themselves  aggrieved  by  tb- 
eaid  decree  of  Chancery  in  Ireland  they  are  at  liberty  to 
pursue  their  proper  remedy  by  way  of  appeal  to  this 
House/**  The  Bishop  of  Derry,  to  whom  the  House  of 
Lords  in  Ireland  had  ordered  possession  of  the  lands  in 
dispute  to  be  given,  contrary  to  the  decree  of  the  Irish 
-Court  of  Chancery,  submitted  to  the  jurisdiction  of  the 
English  House  of  Lords,  and  the  Society  was  put  in 
quiet  possession  of  the  lands  under  the  decreet 

The  English  House  of  Lords  acted  with  equal  decision  in 
1717,  when  an  appeal  was  presented  to  them  complaining 
of  a  decree  made  by  the  House  of  Lords  in  Ireland,  in 
the  case  of  Annaley  v.  Sherlock,  reversing  several  decrees 
made  by  the  Irish  Court  of  Exchequer.  They  passed  a 
resolution  that  "  the  proceedings  which  have  been  had  in 
this  cause  in  the  House  of  Lords  in  Ireland,  were  coram 
mmjudice,  and  null  and  void ;  '*  and,  in  obedience  to  their 
orders,  the  Barons  of  the  Irish  Exchequer  issued  process, 
^enforcing  the  decree  ot*  that  Court.  "  The  right  of  the 
IBnglish  House  of  Lords,"  says  Mr.  Macquecn,t  "  to  re- 
Tieiw  the  proceedings  of  the  Irish  Courts  of  Justice  was 
•established  by  many  precedents ;  and  was  ultimately  con-         • 


•  Macqueen's   ''Appellate  Jurisdiction,"  p.   787,  citing  the    Lorcla' 
JoumalB. 

t  Macquecn,  ubi  suprOf  p.  788.  {  JTbi  supraf  p.  92. 
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AetlSTS,     oeded  and  confirmed  by  the  reluctant  acquieseence  of  tBe 
■•*•_.     Irish  Parliament." 

In  1783  the  British  Parliament*  granted  (or,  perhape, 
restored)  to  the  Irish  Hgpse  of  Lords  the  appellate  juris- 
diction from  the  Irish  Courts  of  Justice.  This  jurisdic- 
tion the  Irish  House  of  Lords  retained  until  1800.  Bt 
the  Act  of  TJniont  this  jurisdiction  became  finally  vested 
in  the  House  of  Lords  of  the  United  Kingdom  of  Great 
Britain  and  Ireland.! 

The  Irish  Bar  passed  resolutions  in  favour  of  retaining 
the  Appellate  Jurisdiction  of  the  House  of  Lords. 

On  tne  second  reading  of  the  Bill  in  the  House  of  Lords 
Lord  O'Hagan  said§  : — "  The  measure  is  a  graceful  con- 
cession to  the  general  opinion  and  desires  of  the  three 
kingdoms,  whose  highest  interests  it  so  materially  affects. 
It  is  right  in  principle,  and  sustains  the  time-honoured 
jurisdiction  which  your  Lordships  somewhat  rashly  con- 
sented to  part  with,  and  the  changes  proposed  will  give 
to  this  House,  sitting  judicially,  a  permanence,  efficiency, 
and  continuity  of  action  such  as  it  never  before  possessed/' 

Section  4. — Form  of  Appeal  to  Soiise  of  Lords. 

Every  appeal  shall  be  brought  by  way  of 
petition  to  the  House  of  Lords,  praying  that  the 
matter  of  the  order  or  judgment  appealed  against 
may  be  reviewed  before  Her  Majesty  the  Queen 
in  Her  Court  of  Parliament,  in  order  that  the 
said  Court  may  determine  what  of  right,  and 
according  to  the  law  and  custom  of  this  reahn^ 
ought  to  be  done  in  the  subject-matter  of  such 
appeal. 

For  the  form  of  petition^  see  the  Order  of  the  Ist  of 
•  November,  1876,  infra. 

♦  By  the  statute,  28  Geo.  III.  c.  28. 

t  Article  8. 

1  8eo  Macqueen-.  uhi  supra,  ^.  92. 

]  Hansard's  Parliamentaxy  Debates,  3rd  series,  vol.  227,  p.  924. 
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This  section  is  very  carefully  worded.    To  understand    AetWTS, 


it,  a  perusal  of  the  speech  of  the  Lord  Chancellor^  when 
presenting  the  present  measure  to  the  House  of  Lords,* 
is  indispensable.  It  will  be  sufficient  here  to  note  that 
Lord  Cairns  follows  the  same  view  of  the  position  of  "  the 
High  Court  of  Parliament"  as  Lord  Hale,t  that  the 
House  of  Lords  has  no  "  primitive  independent  inherent 
jurisdiction"  in  itself,  but  that  its  jurisdiction,  like  that 
of  the  other  **  High  Courts  "  of  this  realm,  flows  from  the 
Crown.  In  proof  of  this,  Lord  Cairns  cited  at  large  the 
language  of  the  ancient  writ  of  error,  by  which  records 
were  removed  into  Parliament  from  the  Courts  of  Queen's 
Bench  and  Exchequer.  The  writ  issued  from  the 
Sovereign,  in  the  name  of  the  Sovereign,  and  commanded 
the  Chief  of  the  Court  below  to  send  a  transcript  of  the 
record  "^o  Us  in  our  present  Parliament."  The  tran- 
script of  the  record  is  described  as  being  brought  ^^  before 
our  Lady  the  Queen  and  the  Peers  of  this  Be^m  in  the 
present  Parliament  at  Westminster,"  and  the  judgment 
is  stated  to  be  given  by  "the  Court  of  our  Lady  thk 
Queen  in  Her  Parliament  herb." 

This  constitutional  principle  is  enshrined  in  the  present 
section  by  the  introduction  into  it  of  the  expression  "  before 
Her  Majesty  the  Queen  in  Her  Court  of  Parliament,"  and 
the  very  words  of  the  ancient  writ  of  error,  "  that  the 
record  being  reviewed  we  may  further  cause  to  be  done 
thereupon  what  of  right  and  according  to  the  law 

AND  custom  of  EnGLAND  OUGHT  TO  BE  DONE." 

Section  5. — Attendance  of  certain  number  of 
Lords  of  Appeal  required  at  heaHng  and 
detemmiation  of  Appeals. 

An  appeal  shaU  not  be  heard  and  determined 
by  the  House  of  Lords  unless  there  are  present  at 
such  hearing  and  determination   not  less   than 

*   Hansard's  Parliamentaiy  Dclmtes,  3rd  series,  yoL  227,  pp.  203-222. 
t  See  Lord  Hale's  **  Jurisdiction  of  the  Lords*  House  of    Farlia- 
ment.*' 
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^••^^•»    three  of    the  foUowiiuj   persons,  in    thia    Act 
designated  Lords  of  Appeal ;  that  is  to  say : — 

The  qnornm  of  the  House  of  Lords  conaistB  of  three 
members  of  that  House.  By  Staading  Order  0XX3L  of 
the  House  of  Lords,  it  is  ^'  ordered  that  three  Lords  be 
required  to  attend  upon  each  of  the  days  of  hearing 
appeals  and  writs  of  error/* 

It  will  be  perceived  that  it  is  nowhere  stated  in  this 
Act  that  the  Appellate  Jurisdiction  is  to  be  vested  excbmeefy 
in  the  Lords  of  Appeal  (except  in  the  unlikely  event 
of  the  hearing  of  an  appeal  during  a  dissolution,  s.  9)  : 
the  jurisdiction  is  therefore  still  substantially  and  not  in 
name  only,  that  of  the  House  of  Lords ;  ''  although,"  as 
Lord  Kedesdale  said  in  one  of  the  debates  on  the  Bill,* 
''the  House  has,  with  most  commendable  good  Beame, 
accepted  the  decision  of  the  Law  Lords." 

(1.)  The  Lord  Chancellor  of  Great  Britain  for 
the  time  being ;  and 

(2.)  The  Lords  of  Appeal  in  Ordinary  to  be 
appointed  as  in  this  Act  mentioned ;  and 

(3.)  Such  Peers  of  Parliament  as  are  for  the 
time  being  holding  or  have  held  any  of  the  offices 
in  this  Act  described  as  high  judicial  offices, 

(2)  See  s.  6,  infra, 

(3)  The  ^*high  judicial  offices"  are  defined  in  s.  25 
to  be  the  office  of  Lord  Chancellor  of  Great  Britain  and 
Ireland,  or  of  paid  Judge  of  the  Judicial  Committee  of  the 
Privy  Council,  or  of  Judge  of  the  High  Court  of  Justice, 
of  the  Court  of  Appeal,  of  the  Court  of  Session,  or  of  the 
Superior  Courts  of  Law  and  Equity  at  Dublin. 

Section  6. — Appointment  of  Lords  of  Appeal  in 

Ordinary  hy  Her  Majesty. 

Por  the  purpose  of  aiding  the  House  of  Lords 

♦  Hansard's  Parliamcntar}-  Debates,  Srd  series,  vol.  227,  p.  1237. 
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in  the  hearing  and  determination  of  appeals.  Her    A«tiiT«* 

Majesty  may,  at  any  time  after  the  passing  of 

this  Act,  by  letters  patent  appoint  two  qualified 
persons  to  be  Lords  of  Appeal  in  Ordinary,  but 
such  appointment  shall  not  take  effect  until  the 
commencement  of  this  Act. 

A  person  shall  not  be  qualified  to  be  appointed 
by  1  ier  Majesty  a  Lord  of  Appeal  in  Ordinary 
unlc  s  he  has  been  at  or  before  the  time  of  his 
appointment  the  holder  for  a  period  of  not  less 
than  two  years  of  some  one  or  more  of  the  offices 
in  this  Act  described  as  high  judicial  offices,  or 
has  been  at  or  before  such  time  as  aforesaid,  for 
not  less  than  fifteen  years,  a  practising  barrister 
in  England  or  Ireland,  or  a  practising  advocate 
in  Scotland. 

Every  Lord  of  Appeal  in  Ordinary  shaU  hold 
his  offi.ce  during  good  behaviour,  and  shall 
continue  to  hold  the  same  notwithstanding  the 
demise  of  the  Crown,  but  he  may  be  removed 
from  such  office  on  the  Address  of  both  Houses  of 
Parliament. 

There  shall  be  paid  to  every  Lord  of  Appeal  in 
Ordinary  a  salary  of  six  thousand  pounds  a  year. 

Every  Lord  of  Appeal  in  Ordinary,  unless  he  is 
otherwise  entitled  to  sit  as  a  member  of  the 
House  of  Lords,  shall  by  virtue  and  according  to 
the  date  of  his  appointment  be  entitled  during 
his  life  to  rank  as  a  Baron  by  such  style  as  Her 
Majesty  may  be  pleased  to  appoint,  and  shall 
during  the  time  that  he  continues  in  his  office  as 
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Art  1W6,    a  lx)rd  of  Appeal  in  Ordinary,  and  no  longer,  be 

'- —  entitled  to  a  writ  of  summons  to  attend,  and  to 

sit  and  vote  in  the  House  of  Lords ;  his  dignity 
as  a  Lord  of  Parliament  shall  not  descend  to  his 
heirs. 

On  any  Lord  of  Appeal  in  Ordinary  vacating 
his  office,  by  death,  resignation,  or  otherwise, 
Her  Majesty  may  fill  up  the  vacancy  by  the 
appointment  of  another  qualified  person. 

A  Lord  of  Appeal  in  Ordinary  shall,  if  a  Privy 
Councillor,  be  a  member  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  and,  subject  to  the 
due  performance  by  a  Lord  of  Appeal  in  Ordinary 
of  his  duties  as  to  the  hearing  and  determining 
of  appeals  in  the  House  of  Lords,  it  shall  be  his 
duty,  being  a  Privy  Councillor,  to  sit  and  act  as 
a  member  of  the  Judicial  Committee  of  the  Privy 
Council. 

Lord  Redcsdalo,  on  the  motion  for  going  into  Committee 
on  the  Appellate  Jurisdiction  Bill,  made  the  following 
important  remarks  on  the  constitutional  aspect  of  the  new 
creation  : — "  The  peerage  which  the  Bill  would  introduce 
was  not,  as  some  persons  erroneously  supposed, a  life  peerage. 
It  was  an  Official  Peerage,  and  analogous  to  that  whidi, 
in  the  case  of  Bishops,  had  been  known  to  the  constitution 
from  a  very  early  period,  and  gave  to  the  law  a  similaT 
representation  in  the  House  to  that  which  the  Ghurdi 
had  so  long  enjoyed."  In  the  House  of  Commonsy  Mr. 
Serjeant  Simon  moved,  in  Committee  on  the  Bill,  to 
leave  out  the  words,  "  during  the  time  that  he  con- 
tinues in  his  office  as  a  Lord  of  Appeal  in  OrdinazTi 
and  no  longer,"  with  a  view  to  enabling  the  LoroB 
of  Appeal  in  Ordinary  to  sit  and  vote  as  Life  Peers. 
Sir  George  Bowyer  pointed  out  that  the  Lords  of  Appeal 
in  Ordinary  would  not^  under  this  sectioni  be  Peers  at  ali^ 
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but  only  "  Lords  of  Parliaments^  and,  therefore,  on  pre-     Aet  1876^ 

cisely  the  same  footing  as  the  Lords  Spiritual.    If  he !_ L. 

resigned  his  office  a  Lord  of  Appeal  in  Ordinary  would,  like 
a  Bishop  who  r6signed,be  no  longer  a  member  of  the  House 
of  Lords,  and  would  no  longer  be  summoned  to  sit  there. 
The  amendment  was  negatived  by  a  majority  of  77 — 107 
to  30  ♦ 

Supplemental  Provisions. 
Section  7. — Pension  of  Lord  of  Appeal  in 

Ordinary. 

Her  Majesty  may,  by  letters  patent,  grant  to 
any  Lord  of  Appeal  in  Ordinary,  who  has  served 
for  fifteen  years,  or  is  disabled  by  permanent 
infirmity  from  the  performance  of  the  duties  of 
his  office,  a  pension  by  way  of  annuity,  to  bo 
continued  during  his  life,  equal  in  amount  to 
the  pension  which  might,  under  similar  circum- 
stances, be  granted  to  the  Master  of  the  !Rolls, 
in  pursuance  of  the  Supreme  Court  of  Judicature 
Act,  1873. 

Previous  service  in  any  office  described  in  this 
Act  as  a  high  judicial  office  shall,  for  the  purposes 
of  pension,  be  deemed  equivalent  to  service  in  the 
office  of  a  Lord  of  Appeal  in  Ordinary  under  this 
Act. 

The  salary  and  pension  payable  to  a  Lord  of 
Appeal  in  Ordinary  shall  be  charged  on  and  paid 
out  of  the  Consolidated  Pund  of  the  United 
Kingdom,  and  shall  accrue  due  from  day  to  day, 
and  shall  be  payable  to  the  person  entitled  thereto, 
or  to  his  executors  and  administrators,  at  such 
intervals  in  every  year,  not  being  longer  than 

«  Hansard's  Parliamentary  Debates,  3rd  series,  yoL  231,  pp.  759-765. 
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^^^t    three  months,  as  the  Treasury  may  froxQ  time  to 

'- time  determine. 

The  pension  of  the  Master  of  the  Bolls,  under  tbe  39 
George  III.  c.  110,  s.  7,  63  GkH)rge  111.  c.  153,  a.  1,  and 
6  George  IV.  c.  84,  is  £2,500 +  £800 +  £450 =£3,760. 
See  section  14  of  the  Supreme  Court  of  Judicatura  Act, 
1873,  and  the  note  thereto. 

As  to  what  is  a  "  high  judicial  office,'*  see  s.  25,  tf^Vfl. 

The  concluding  paragraph  of  this  section  is  similiur  to 
section  15  of  the  Supreme  Court  of  Judicature  Act,  1875, 
supra,  as  to  the  method  of  paying  the  salaries  and  pensions 
of  the  Judges  of  the  Supreme  Court  of  Judicature. 

Section   8. — Searing  cmd  Determination  of 
Appeals  during  Prorogation  of  Parliament. 

For  preventing  delay  in  the  administration  of 
justice,  the  IIousc  of  Lords  may  sit  and  act  for 
*  the  purpose  of  hearing  and  determining  appeals, 
and  also  for  the  purpose  of  Lords  of  Appeal  in 
Ordinary  taking  their  seats  and  the  oaths,  during 
any  prorogation  of  Parliameni,  at  such  time  and 
in  such  manner  as  may  be  appointed  by  order  of 
the  House  of  Lords  made  during  the  preceding 
Session  of  Parliament ;  and  all  orders  and  pro- 
ceedings of  the  said  House  in  relation  to  appeals 
and  matters  connected  therewith  during  such  pro- 
rogation, shall  be  as  valid  as  if  Parliament  had 
been  then  sitting,  but  no  business  other  than  the 
hearing  and  determination  of  appeals  and  the 
matters  connected  therewith,  and  Lords  of  Appeal 
in  Ordinary  taking  their  seats  and  the  oaths,  as 
aforesaid,  shall  be  transacted  by  such  House 
during  such  prorogation. 
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Any  order  of  the  House  of  Lords  may,  for  the    ^^^^' 

purposes  of  this  Act,  -be  made  at  any  time  after  ~      

the  passing  of  this  Act.* 

The  power  of  sittmg  "  for  the  hearing  of  appeals  only/' 
"notwithstanding  the  prorogation  of  Parliament,"  was 
recommended  to  he  conferred  on  the  House  of  Lords  by 
the  Select  Committee  of  that  House  in  1856. 

On  the  14th  of  August,  1876,  the  House  of  Lords 
resolved,  on  the  motion  of  the  Lord  Chancellor,  "  That 
this  House  do  meet  on  Tuesday,  the  21st  of  Kovember 
next, /or  the  purpose  of  hearing  and  determining  appeals 
and  matters  connected  therewith,  pursuant  to  the  pro- 
visions of  the  Appellate  Jurisdiction  Act,  1876.'*  t 

Section   9, — Searing  and  Determination  of 
•      Appeals  during  Dissolution  of  Parliament. 

If,  on  the  oceasidn  of  a  dissolution  of  Parlia- 
ment, Her  Majesty  is  graciously  pleased  to  think 
that  it  would  be  expedient,  with  a  view  to  prevent 
delay  in  the  administration  of  justice,  to  provide 
for  the  hearing  and  determination  of  appeals 
during  such  dissolution,  it  shall  be  lawful  for 
Her  Majesty,  by  writing  under  Her  Sign  Manual, 
to  authorise  the  Lords  of  Appeal,  in  the  name  of 
the  House  of  Lords,  to  hear  and  determine  appeals 
during  the  dissolution  of  Pai'liament,  and  for  that 
purpose  to  sit  in  the  House  of  Lords  at  such  times 
as  may  be  thought  expedient ;  and  upon  such 
authority  as  aforesaid  being  given  by  Her  Majesty, 
the  Lords  of  Appeal  may,  during  such  dissolution, 
hear  and  determine  appeals,  and  act  in  all  matters 

•  See  the  new  Standing:  Orders,  Forms,  and  Instructions,  made  under 
this  power,  in  the  Appendix  to  the  prosont  Act,  infra, 

t  Hansard's  Pailiomcntar}'  Debates,  3rd  series,  vol.  28 1,  ^.  IIM. 
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Skction  lO.—Savmf/ 
Ge 
An  appeal  shall  no 
House  of  Lords  witl: 
Attorney-General,  or 
Crown,  in  any  case  wl 
or  on  appeal  could  not 
the  House  of  Lords  wit 
such  officer. 

The  learoing  apon  thu  e 
queen's  "Appellate  Jurisdi 
Error,"  c.  2  (pp.  365-382) 
(1)  That  in  England,  wkm 
record,  the  Clerk  of  the  Fe 
General's  Jiat  as  his  wan 
action  will  not  lie  against  t 
refusing  to  seal  a  writ  of 
Attorney-General  had  nol 
the  Qaeen  is  a  party,  the  ' 
Attorney-General  must  be 
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Bbction  11. — Procedure  under  Act  to  supersede    ABtiwe, 

all  other  Procedure.  


--.  ♦ 


After  the  commencement  of  this  Act  error 

^^^ shall  not  lie  to  the  House  of  Lords,  and  an  appeal 

'shall  not  lie  from  any  of  the  Courts  from  which 

^^9sn  appeal  to  the  House  of  Lords  is  given  by  this 

^iAuct,  except  in  manner  provided  by  this   Act, 

^SHid  subject  to  such  conditions  as  to  the  value 

P^tif  the  subject-matter  in  dispute,  and  as  to  giving 

*  security  for  costs,   and  as  to   the   time  within 

which  the  appeal  shall  be  brought,  and  generally 

as  to  all  matters  of  practice  and  procedure,  or 

.  otherwise,  as  may  be  imposed  by  Orders  of  the 

\  House  of  Lords. 

\.  ^     By  section  20  of  the  Supreme  Court  of  Judicature  Act, 
^  X873,  it  was  provided  that  ";/o  error  shall  be  brought 
*  Srom  any  judgment  or  order  of  the  High  Court  of  Justice 
^:  or  of  the  Court  of  Appeal  to  the  House  of  Lords.'*     This 
-   fBiactment  was  suspended  till  the  Ist  of  November,  1876, 
S   \n'  section  2  of  the  Supreme  Court  of  Judicature  Act, 
lo75 ;  and,  as  that  section  (with  the  exception  of  so  much 
.   of  it  as  declared  the  day  on  which  the  Act  was  to  com- 
1^  mence)  is  repealed  by  section  16  of  the  present  Act,  as 
Bit- 4toin  the  Ist  of  November,  1876,  it  became  necessary  to 
I?  enact  by  the  present  section  that  "  after  the  commencement 
r.rf  this  Act,  error  shall  not  lie  to  the  House  of  Lords.*' 
)Riis  enactment  is  more  sweeping  than  s.  20  of  the  Supreme 
^  Court  of  Judicature  Act,  1873,  as  by  that  section  en»or 
uom  the  High  Court  of  Justice  and  Court  of  Appeal  only 
tras  prohibited,  while  by  the  present  section  error  is  no 
ganger  to  lie  to  the  House  of  Lords /row  any  Court.    Prior 
S«  to  this  enactment,  error  lay  to  the  House  of  Lords,  not 
only  from  the  High  Court  of  Justice  and  Court  of  Appeal, 
Imt  from  all  judgments  of  the  Court  of  Exchequer  Chamber 
in  Ireland;  from    all  such  judgments   of  the  Court  of 
Queen's  Bench  in  Ireland  as  were  not  immediately  re« 
64 


Si  Ik 


«l   ■ 


Writs  of  error  being  ubolishwi, 
«  suitor  can  now  Approach  I 
petition  of  appeal  "  in  Uie  mami 
"  As  to  giving  aecurity  for  c 
irill  be  found  in  the  new  Stand 

Srevious   conditions  were  coni 
VIII.   (22nd   JiuiB,    1829). 
Standing  Order  IV.,  ia/ra. 

"As  to  tho  time  within  ^ 
brought."  Tbe  "  conditions  " 
Standing  Order  I.,  infra. 
will  be  found  in  Standing  Oi 
17;i6).  See  the  note  to  the 
in/'ra. 

"Ab  to  all  matters  of  prooc 
of  procedure,"  directions  as  to 
new  Standing  Orders,  infra. 

Section  12.— Certain 
App- 

Except  in  so  far  as 
Orders  of  the  House  of 
not  lie  to  the  House  of  I. 
Scotland  or  Ireland  in  an 
to  the  law  or  practice  hi) 
have  been  reviewed  by  tl 
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**  Except  in  so  far  as  may  be  aathoriscd  by  Orders  of  the'    ^t  WTS. 
House  of  Lords."    This,  probably,  refers  to  Admiralty         ' — — 
and  Lunacy  cases  which  previously  would  have  gone  to 
the  Privy  Council.     The  section  must  be  read  in  connec« 
lion  with  s.  3  (2)  and  (3),  supra. 

Section  13. — Provision  as  to  pending  business. 

Nothing  in  this  Act  contained  shall  affect  the 
jurisdiction  of  the  House  of  Lords  in  respect  of 
any  error  or  appeal  pending  therein  at  the  time 
of  the  commencement  of  this  Act,  and  any  such 
error  or  appeal  may  be  heard  and  determined,  and 
all  proceedings  in  relation  thereto  may  be  con- 
ducted in  the  same  manner  in  all  respects  as  if 
this  Act  had  not  passed. 

This  section,  which  is  a  transition  clause,  embodies 
saving  provisions  similar  to  tho  secontained  in  the  latter 
part  of  section  20  of  tho  Supreme  Court  of  Judicature 
Act,  1873. 

Amendment  op  Acts, 

Section  14. — Amendment  of  the  Act  of  34  ^ 
35  Vict.  c.  91,  relating  to  the  constitution 
of  the  Frity  Cotmcil. 

Whereas  by  the  Act  of  the  Session  of  the 
thirty-fourth  and  thirty-fifth  years  of  the  reign  of 
Her  present  Majesty,  chapter  ninety-one,  intituled 
"An  Act  to  make  further  provision  for  the 
despatch  of  business  by  tho  Judicial  Committee 
of  the  Privy  Council,*'  Her  Majesty  was  em- 
powered to  appoint  and  did  appoint  four  persons 
qualified  as  in  that  Act  mentioned  to  act  as 
members  of  the  Judicial  Committee  of  the  Privy 


IKiintfii,  li;is  lapsed    by  vi\ 
Majesty  has  no  power  to  t 

Be  it  enacted,  that  whc 
paid  Judges  of  the  Judii 
Privy  Council  have  died  oi 
may  appoint  a  third  Ix)rd 
in  addition  to  the  Lords  o 
hereinhefore  authorised  t( 
the  deatli  or  resignation 
paid  Judges  of  the  Judi 
Privy  Council  Her  Majest 
Lord  of  Appeal  in  Ordin 
Lords  of  Appeal  in  Oirdin; 
&om  time  to  time  fill  up 
in  tho  ofices  of  such  th' 
Appeal  in  Ordinary. 

Any  Lord  of  Appeal  ii 
pursuance  of  this  section 
the  same  manner,  hold 
tenure,  he  entitled  to  the 
and  in  all  respects  be  in 
he  were  a  Lord  of  Appei 
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the  advice   of  the  Judicial  Committee   of  Her    ^^}}p^^ 

Majesty's  Privy  Council  or  any  five  of  them,  of 

whom  the  Lord  Chancellor  shall  be  one,  and  of 
the  Archbishops  and  Bishops  being  members  of 
Her  Majesty's  Privy  Council,  or  any  two  of  them, 
make  Rules  for  the  attendance,  on  the  hearing 
of  ecclesiastical  cases,  as  assessors  of  the  said 
Committee,  of  such  number  of  the  Archbishops 
and  Bishops  of  the  Church  of  England  as  may 
be  determined  by  such  Rules. 

The  Rules  may  provide  for  the  Assessors  being 
appointed  for  oue  or  more  year  or  years,  or  by  ro- 
tation or  otherwise,  and  for  filling  up  any  tem- 
porary or  other  vacancies  in  the  oflBlce  of  Assessor. 

Any  Rule  made  in  pursuance  of  this  section 
shall  be  laid  before  each  House  pf  Parliament 
within  forty  days  after  it  is  made  if  Parliament 
be  then  sitting,  or,  if  not  then  sitting,  within 
forty  days  after  the  commencement  of  the  then 
next  session  of  Parliament. 

If  either  House  of  Parliament  present  an 
Address  to  Her  Majesty  within  forty  days  after 
any  such  Rule  has  been  laid  before  such  House, 
praying  that  any  such  Rule  may  be  annulled. 
Her  Majesty  may  thereupon  by  Order  in  Council 
annul  the  same,  and  the  Rule  so  annulled  shall 
thenceforth  become  void,  but  without  prejudice 
nevertheless  to  the  making  of  any  other  Rule  in 
its  place,  or  to  the  validity  of  anything  which 
may  in  the  meantime  have  been  done  under  any 
;GUch  Rule. 


i.fll...  I'rivy  CinuKil.'" 

Utiles  uutlui-  llie  powers  t 
Issued  by  an  Order  in  Coiiiic 
1876,  which  see,  infra. 

The  Archbishops  and  Bi 
cillore,  vorc,  under  s.  Iti  o 
(3  &  4  Vict.  c.  86),  tbemsel 
Committee  uf  the  Privy  C 
appeals  in  ecclesiastical  case 
p^ed  by  8.  24  of  this  Act, 
section,  the  Abchbisiiops 
Assessors  of  the  Judicial  ( 
appeals  in  ecclesiastical  case 
An  attempt  was  made  by 
of  Commons,  who  disappt 
Judicial  Committee  in  ecol< 
authority  in  the  eyes  of  tb< 
BBsistance  of  the  episcopal  A 
al^r  two  rather  close  divisic 

Section  15. — Amendm 

of  Judicature    At 

Majesty's  Ctwrtqf 

Whereast  it  is  expedi 

tion  of  Her  Majesty's  C 
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hereinafter  mentioned  :  Be  it  enacted,  that  there    ^}  %''•' 

flhall  be  repealed  so  much  of  the  fourth  section 

<rf  "The  Suprt^me  Court  of  Judicature  Act, 
1875,'*  as  provides  that  the  Ordinary  Judges  of 
Her  Majesty's  Court  of  Appeal  (in  this  Act  re- 
Iferred  to  as  "  the  Court  of  Appeal  *')  shall  not 
efxceed  three  at  any  one  time. 

In  addition  to  the  number  of  Ordinary  Judges 
of  the  Court  of  Appeal  authorised  to  be  appelated 
by  "The  Supreme  Court  of  Judicature  Act, 
1875,"  Her  Majesty  may  appoint  three  Ad- 
ditional Ordinary  Judges  of  that  Court. 

The  first  three  appointments  of  Additional 
Judges  under  this  Act  shall  be  made  by  such 
teinsfer  to  the  Court  of  Appeal  as  is  in  this 
section  mentioned  of  three  Judges  of  the  High 
Ck>urt  of  Justice,  and  the  vacancies  so  created  in 
the  His;h  Court  of  Justice  shall  not  be  filled  up, 
except  in  the  event  and  to  the  extent  hereinafter 
mentioned. 

Her  Majesty  may  by  writing,  under  her  Sign 
Manual,  either  before  or  after  the  commencement*^ 
of  this  Act,  but  so  as  not  to  take  effect  until  the 
commencement  thereof,  transfer  to  the  Court  of 
Appeal  from  the  following  Divisions  of  the  High 
Court  of  Justice,  that  is  to  say,  the  Queen's 
Bench  Division,  the  Common  Pleas  Division,  and 
the  Exchequer  Division,  such  of  the  Judges  of  the 
said  Divisions,  not  exceeding  three  in  number, 
as  to  Her  Majesty  may  seem  meet,  each  of  whom 
shall  have  been  a  Judge  of  any  one  or  more  of 


.)u(!i,^,'l)yl.-lt,i'r.s  imlriii. 
irausrenvil  wiliiout  his  ov 

Every  Additional  Ordii 
Court  of  Appeal  appoint! 
Act  shall  be  subject  to  tl 
twenjty-nine  and  tMrty-s 
Court  of  Judicature  Ac1 
under  an  obligation  to  gc 
Commissioner  under  con: 
other  commissions  autho 
pursuance  of  the  said  Act 
all  respects  as  if  he  wet 
Court  of  Justice. 

There  shall  he  paid  to 
nary  Judge  appointed  in 
in  addition  to  the  salary 
ivise  receive  as  an  Ordinal 
Appeal,*  such  sum  on  ace 
Circuit  or  under  such  con: 
may  be  approved  by  th( 
commendation  of  the  Lor 

Each  of  the  Judges  < 
Justice,  who  is  in  pursuant 
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to  Ihe  Court  of  Appeal  by  writing  under  the  Sign    ^,*  iff®* 
Manual  of  Her  Majesty,  shall  retain  such  officers  

are  attached  to  his  person  as  such  Judge,  and 
appointed  and  removeable  by  him  at  his 
pleasure,  in  pursuance  of  "  The  Supreme  Court 
of  Judicature  Act,  1873,"  and  the  officers  so 
attached  shall  have  the  same  rank,  and  bold  their 
<^&ces  by  the  same  tenure,  and  upon  the  same 
torms  and  conditions,  and  receive  the  same  salaries, 
and,  if  entitled  to  pensions,  be  entitled  to  the  same 
pensions,  and  shall,  as  nearly  as  may  be,  perform 
the  same  duties,  as  if  the  Judges  to  whom  they 
are  attached  had  not  been  transferred  to  the 
Court  of  Appeal.* 

Subject  as  aforesaid,  the  provisions  of  the 
Supreme  Court  of  Judicature  Acts,  1873  and 
1875,  for  the  time  being  in  force  in  relation  to  the 
appointment  of  Ordinary  Judges  of  Her  Majesty's 
Court  of  Appeal,  and  to  their  tenure  of  office,  and 
to  their  precedence,  and  to  their  salaries  and 
pensions,  and  to  the  officers  to  be  attached  to  such 
Judges,  and  all  other  provisions  relating  to  such 
Ordinary  Judges,  shall  apply  to  the  Additional 
Ordinary  Judges  appointed  in  pursuance  of  this 
section  in  the  same  manner  as  they  apply  to  the 
other  Ordinary  Judges  of  the  said  Court. 

Por  the  purpose  of  a  transfer  to  the  Court  of 
Appeal  under  this  section,  service  as  a  Judge  in  a 
Court  whose  jurisdiction  is  transfeiTcd  to  the 

*  See  the  "  N.B."  at  the  end  of  b.  36  of  the  Supreme  Court  of  Judica- 
tore  Act)  1876. 


Coiivt  or.hislicn  or  to  tlie 
be  deemed  to  have   been 
Appeal. 

"  The  appointment  of  Ordir 
Appeal."  See  8.  4  of  the  Suj 
Act,  1875,  supra. 

"  Their  tenure  of  office."     Sc 

"  Their  precedence."     See  s. 

Their  sauiries  and  pensionB.* 
Principal  Act,  supra. 

"  The  ofEcers  to  be  attaci 
as.  79  and  84  of  the  same  Act, 

'■  The  first  three  appointmi 
under  this  Act  "  were  filled  u] 
visions  of  the  present  section,  1 
of  A^ipeal  from  the  Common  ] 
Court  of  Justice  of  three  Judg 
Bramwell.  B.,  Brett,  J.,  and 
may  be  added,  performed  the 
tbem  of  "  going  Circuits."* 

This  Eociion  enacta  that  ' 
much  of  aection  i  of  the  So 
Act,  1875,  as  provides  thi 
Her  Majesty's  Court  of  Appc 
any  one  time."  The  limit 
graph  of  section  4  of  the  S 
4-^     IK7.'-.     «™I;m  nnlv    trt 
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first  Ordinary  Judges "  of  the   Court  of  Appeal  were     Aotlt76, 

"the  Lords  Justices  of  Appeal  in   Chancery,"  namely, !;i*l... 

James  and  Hellish,  L. JJ.,  "  and  one  other  person  **  whom 
"Her  Majesty"  was  "pleased  to  appoint  by  letters 
patent,"  namely,  Sir  Richard  Baggalay.  By  this  section 
it  is  further  provided  that  in  addition  to  the  number  of 
Ordinary  Judges  of  the  Court  of  Appeal,  authorised  to  be 
appointed  by  the  third  paragraph  of  section  4  of  the 
Sapreme  Court  of  Judicature  Act,  1876,  "  Her  Majesty 
may  appoint  three  Additional  Ordinary  Judges  of  that 
Court.  *  Subject  to  the  provision  (already  complied  with)  of 
llie  third  paragraph  of  section  4  of  the  Supreme  Court  of 
Judicature  Act,  1875,  that  the  first  Ordinary  Judges  of 
the  Court  of  Appeal  shall  be  the  three  persons  therein  in- 
dicated, and  to  the  provisions  of  this  section  that  *'  the 
fir$t  three  appointments  of  Additional  Judges  "  under  this 
Act  shall  be  made  by  such  transfer  as  is  in  this  section 
mentioned  (which  has  also  been  complied  with),  there 
neems  practically  to  be  no  limit  to  the  number  of  Ordinary 
Judges  of  the  Court  of  Appeal  whom  the  Queen  may 

3>point.  If  the  intention  was  that  there  should  be  six 
rdinary  Judges  of  the  Court  of  Appeal,  and  no  more,  %.e,y 
the  three  mentioned  in  the  third  paragraph  of  section  4  of 
the  Supreme  Court  of  Judicature  Act,  1875,  and  the  three 
anenlioned  in  the  second  paragraph  of  this  section,  by  far 
the  neatest  way  of  effectuating  that  intention  would  have 
been,  instead  of  repealing  the  words  "  not  exceeding  three 
at  any  one  time,'*  to  have  repealed  only  the  word  "  three,'* 
and  have  inserted  *'  six  "  in  its  place.  The  general  pro- 
vision in  the  third  paragraph  of  s.  4  of  the  Supreme 
Ooort  of  Judicature  Act,  1875,  is  still  in  force.  **  There 
shall  be  so  many  Ordinary  Judges  of  the  Court  of  Appeal 
as  Her  Majesty  shall  from  time  to  time  appoint,"  and 
although  there  are  still  only  six  Ordinary  Judges  oi 
Appeal,  it  is  under  this  general  provision,  it  is  uppreliended, 
that  Mr.  Cotton  has  recently  been  appointed  a  Lord  Justice 
of  Appeal  in  succession  to  Lord  Justice  Mellish. 

Section  16. — Orders  in  relation  to  condtict  of 
business  in  Her  Majesty's  Court  of  Appeal. 
Ordeis  for  constitutiiig  and  holding  Divisional 
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^m}S.^'  Courts  of  the  Court  of  Appeal,  and  for  regu- 
lating  the  sittings  of  the  Court  of  Appeal,  and 
of  the  Divisional  Courts  of  Appeal,  may  be  made, 
and,  wheD  made,  in  like  manner  rescinded  or 
altered,  by  the  President  of  the  Court  of  Appeal 
with  the  concurrence  of  the  Ordinary  Judges  of 
the  Court  of  Appeal,  or  any  three  of  them ;  and 
so  much  of  section  seventeen  of  "  The  Supreme 
Court  of  Judicature  Act,  1875,'*  as  relates  to  the 
regulation  of  any  matters  subject  to  be  regxdated 
^  by  Orders  under  this  section,  and  so  much  of  any 
Rules  of  Court  as  may  be  inconsistent  with  any 
Order  made  under  this  seo^tion,  shall  be  repealed, 
without  prejudice  nevertheless  to  any  Kules  of 
Court  made  in  pursuance  of  the  section  so  repealed, 
so  long  as  such  Rules  of  Court  remain  unaffected 
by  Orders  made  in  pursuance  of  this  section. 

By  section  12  of  the  Supreme  Court  of  Judicature  Act, 
1875,  the  Court  of  Appeal  (subject  to  the  provisions 
contained  in  that  section  as  to  the  necessary'  quorum) 
**  may  sit  in  two  Divisions  at  the  same  time,"  and,  practi- 
cally, the  Court  of  Appeal  has  sat  in  two  Divisions,  one  at 
Westminster  and  the  other  at  Lincoln's  Inn,  from  its  com- 
mencement. 

By  section  17  of  the  Supreme  Court  of  Judicature  Act, 
187(i,  Rules  of  Court  may  be  made  **  for  regulating  the 
sittings  of  the  Court  of  Appeal,  and  of  any  Divisional 
Courts  thereof,  by  a  majority  of  the  Judges  of  the 
Supreme  Court,  of  whom  the  Lord  Chancellor  shall  be 
one."     (See  section  17  of  this  Act,  infra). 

Section   17.  —  Megulations    as    to    business  of 
High  Court  of  Justice  and  Divisiotial  Courts 
of  High  Court. 
On  and  after  the  first  day  of  December,  one 
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thousand  eight  hundred  and  seventy-six,  every    ^\*?** 
action  and  proceedings  in  the  high  court  op    .    '   '— 
Justice,  and  all  business  arising  out  op  the 
SAME,   except  as  is  hereinafter  provided,  shall, 
so  far  as  is  practicable  and  convenient,  be  heard, 

DETERMINED,  AND  DISPOSED  OF  BEPORE  A  SINGLE 

Judge,  and  all  proceedings  in  an  action  subse- 
quent to  the  hearing  or  trial,  and  down  to  and 
including  the  final  judgment  or  order  (except  as 
aforesaid,  and  always  excepting  any  proceedings 
on  appeal  in  the  Court  of  Appeal),  shall,  so  far 
as  is  practicable  and  convenient,  be  had  and 
taken  before  the  Judge  before  whom  the  trial  or 
hearing  of  the  cause  took  place  :  Provided  never- 
theless, that  Divisional  Courts  of  the  High  Court 
of  Justice  may  be  held  for  the  transaction  of  any 
business  which  may  for  the  time  being  be  ordered 
by  Rules  of  Court  to  be  heard  by  a  Divisional 
Court ;  and  any  such  Divisional  Court  when  held 
shall  be  constituted  of  two  Judges  of  the  Court 
and  no  more,  unless  the  President  of  the  Division 
to  which  such  Divisional  Court  belongs,  with  the 
concurrence  of  the  other  Judges  of  such  Division, 
or  a  majority  thereof,  is  of  opinion  that  such 
Divisional  Court  should  be  constituted  of  a 
greater  number  of  Judges  than  two,  in  which 
case  such  Court  may  be  constituted  of  such 
number  of  Judges  as  tlie  President,  with  such 
concurrence  as  aforesaid,  may  think  expedient ; 
nevertheless  the  decisions  of  a  Divisional  Court 
shall  not  be  invalidated  by  reason  of  such  Court 
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Aetms,    being  constituted  of  a  greater  namber  than  t«o 

Judges ;  and 

Eules  of  Court  for  carrying  into  effect  titt 
enactments  contained  in  tbis  section  sball  be 
made  on  or  before  tbe  first  day  of  December,  one 
thousand  eight  hundred  and  seventy^six,  and  may 
be  afterwards  altered,  and  all  Rules  of  Const 

TO  BE  MADE  AFTER  THE  PASSING  OF  THIS  ACI, 
WHETHER  HADE   UNDER   "ThE   SUPREME  COFBT 

OP  Judicature  Act,  1875,  or  this  Act,  seau 

BE  MADE  BY  ANY  THREE  OR  MORE  OF  TBI 
following  persons,  of  WHOM  THE  IjORD  ChAK- 
CELLOR     SHALL     BE     ONE,    NAMELY,      THE     LoU 

Chancellor,  the  Lord  Chief  Justice  or 
England,  the  Master  of  the  Rolls,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  thi 
Lord  Chief  Baron  of  the  Exchequer,  akd 
FOUR  other  Judges  of  the  supreme  Court  of 
Judicature,  to  be  from  time  to  time  appointbd 
for  the  purpose  by  the  Lord  Chance lloe  in 
writing  under  his  hand,  such  appointment  to 
continue  for  such  time  as  sliall  be  specified 
therein,  and  all  such  Rules  of  Court  shall  be  laid 
before  each  House  of  Parliament  within  such 
time  and  subject  to  be  annulled  in  such  manner 
as  is  provided  by  "  The  Supreme  Court  of  Judi- 
cature Act,  1875." 

There  shall  be  repealed  on  and  after  the  first 
day  of  December,  one  thousand  eight  hundred 
and  seventy-six,   so   much  op  sections  fobtt, 

FORTY-ONE,      EORTY-TWO,     FORTY-THREE,     FOKTY- 
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'lOUBy  Ai^B  EOBTT-aix  of  *'Tii6  Supreme  Court  of    i^unrt. 
Judicature  Act,  1873,"  as  is  ikconsistknt  with  — 

THE  PB0VI8I0NS  OF  THIS  SECTION. 


See  the  note  to  ss.  4  and  17  of  the  Supreme  Oourt  of 
Judicature  Act,  1875. 

The  object  of  this  new  Bale  is  to  abolish,  ^'  so  far  as  is 
practicable  and  convenient,"  sittings  in  banco^  and  to 
assimilate  the  Common  Law  practice  to  the  Chancery 
pKactioe,  with  regard  to  single-Judge  judicature.  This 
flection,  like  the  loth,  was  added  at  the  instance  of  Sir 
Henry  James,  Q.C.,  in  Committee  on  the  Bill  in  the  House 
of  Commons.  It  must  be  read  in  connection  with  the 
important  Bules  of  Court  made  under  it,  and  styled  ^'  The 
Rules  of  the  Supreme  Court,  December,  1876/'  inserted 
in  their  appropriate  places,  atiprOj  and  set  out  in  extenso. 

The  present  section  has  not  had  a  sufficiently  long  trial 
to  enable  the  Profession  to  obtain  an  adequate  view  of  the 
great  revolution  which  it  has  achieved.  The  Common 
Law  Judges,  it  is  believed,  are  endeavouring  loyally  to 

rryit  out.* 

Where,  by  the  present  section  any  application  ought  to  be 
made  to,  or  any  jurisdiction  exercised  by,  the  Judge  before 
whom  an  action  has  been  tried,  if  such  Judge  shall  die  or 
oease  to  be  a  Judge  of  the  High  Court,  or  if  such  Judge 
shall  be  a  Judge  of  the  Court  of  Appeal,  or  if  for  any 
otiier  reason  it  shall  be  impossible  or  inconvenient  that 
such  Judge  should  act  in  the  matter,  the  President  of  the 
Division  to  which  the  action  belongs  may  either  by  a 
Special  Order  in  any  action  or  matter,  or  by  a  General 
Order  applicable  to  any  class  of  actions  or  matters,  nomir 
nate  some  other  Judge  to  whom  such  application  may  be 
made,  and  by  whom  such  Jurisdiction  may  be  exercised.f 


•  At  first  considerable  difficulty  was  experienced  in  finding  Court's  at 
Westminster  for  the  single  Judges  to  sit  in.  See  the  Tim^a*  Law  Report, 
January  15tb»  19th,  and  20th,  1877. 

t  Rule  9  of  the  Halea  of  the  Supreme  Court,  December,  1876. 
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Section  18. — Tower  in  certain  events  to  j 
vacancies  occasioned  in  High  Court  of  Just 
by  retnoval  of  Judges  to  Court  of  Appeal. 

Wlienever  any  two  of  the  said  paid  Judges 
the  Judicial  Committee  of  the  Privy  Coui 
have  died  or  resigned,  Her  Miajesty  may,  uj 
an  Address  from  both  Houses  of  Parliamc 
representing  that  the  state  of  business  in 
High  Court  of  Justice  is  such  as  to  require 
appointment  of  an  Additional  Judge,  fill  up  < 
of  the  vacancies  created  by  the  transfer  here 
before  authorised,  by  appointing  one  new  Juc 
of  the  said  High  Court  in  any  Division  thera 
and  on  the  death  or  retirement  of  the  remaini 
two  paid  Judges  of  the  said  Judicial  Committ 
Her  Majesty  may,  upon  the  like  Address,  fill 
in  like  manner  another  of  the  said  vacancii 
and  from  tini(^  to  time  till  up  any  vacanci 
occurring  in  the  oflices  of  Judges  so  appointed. 

"  Ilcroinbcfore  authorised."  See  section  \o  of  tl 
Act,  mipra.     See  also  s.  11  of  this  Act,  supra. 

Skctjon   19. — Attendance  of  Judges    of  Eh 
Court  of  Justice  on  Court  of  Appeal, 

Whore  a  Judge  of  the  High  Court  of  Justi 
has  been  requested  to  attend  as  an  Addition 
Judge  at  the  sittings  of  tlie  Court  of  Appe 
under  section  four  of  *'The  Supreme  Court  < 
Judicature  Act,  1873,"*  such  Judge  shall,  a 
though  the  period  has  expired  during  which  h 

*  >b'<V.     This  i."?  tin  error  for  "  187o." 
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attendance  was  requested,  attended  the  sittings  of  ^®*  !§[•• 
ttie  Court  of  Appeal  for  the  purpose  of  giving 
f  judgment  or  otherwise  in  relation  to  any  case 
which  may  have  heen  heard  hy  the  Court  of 
Appeal  during  his  attendance  on  the  Court  of 
Appeal. 

This  section  is  rendered  necessary  on  account  of  the 
'^  Additional  Judges  "  sitting  by  rotation  {or  brief  intervals 
in  the  Court  of  Appeal. 

Section  20. — Amendment  of  Judicature  Acta  as 
'  to    Appeals  from  Sigh  Court  of  Justice   in 
certain  cases. 

Where  hy  Act  of  Parliament  it  is  provided 
.that  the  decision  of  any  Court  or  Judge  the 
jurisdiction  of  which  Court  or  Judge  is  trans- 
ferred to  the  High  Court  of  Justice  is  to  he  final, 
an  appeal  shall  not  lie  in  any  such  case  from 
the  decision  of  the  High  Court  of  Justice,  or 
of  any  Judge  thereof,  to  Her  Majesty's  Court 
of  Appeal. 

For  illustrations  of  the  c^ses  in  which  it  is  enacted  that 
the  decision  of  the  Court  or  Judge,  whose  jurisdiction  is 
-feransferred,  is  to  be  final,  and  in  which,  therefore,  the 
xiffht  of  appeal  from  the  High  Court  or  Judge  to  the  Court 
oi  Appeal  is  taken  away  by  this  section,  sec  the  note  to 
fl.  45  of  the  Principal  Act,  supra. 

By  the  Matrimonial  Causes  Act,  1860,  23  &  24  Vict. 
c.  144,  either  party  dissatisfied  with  the  decision  of  tho 
Judge  Ordinary  oi  the  Court  for  Divorce  and  Matrimonial 
Causes,  sitting  alone,  in  granting  or  refusing  any  applica- 
tion for  a  new  trial,  which  by  virtue  of  that  Act  he  is 
^npowered  to  hear  and  determine,  may,  within  14  days 
after  the  pronouncing  thereof,  appeal  to  the  full  Court, 
*' WHOSE  DECISION  SHALL  BE  FINAL."  In  Westhcady.  West' 
65 
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Aeti876,  head*  the  Goart  of  Appeal  held  that^  taking  thkenaii- 
'  '  ment  and  the  present  section  together,  the  Court  of  Appal 
has  no  jurisdiction  now  to  entertain  an  appeal  frooi  n 
order  of  the  President  of  the  Probate  DivisicHiy  nHSof 
alone,  refusing  or  granting  an  application  for  a  new  triiL 
The  appeal  still  lies  to  the  ''  full  Court/'  which  has  wk 
been  abolished.  This  decision  was  come  to  on  an  ex  pmk 
application  by  the  appellant,  in  November,  1876.  la 
March,  1877,  the  Court  of  Appeal,  in  the  ease  of  BoHmtm 
Y.  Mobi/t8on,f  after  full  argument,  announced  their  isiai- 
tion  of  adhering  to  their  decision  in  TFestheadY,  Wettkead. 

By  s  55  of  the  Matrimonial  Causes  Act,  1857,  20  4 
21  Vict.  c.  85,  either  party  dissatisfied  with  any  deckiQi 
of  the  Court  for  Divorce  and  Matrimonial  Causes  m 
any  matter  which,  "according  to  the  provisions  afcse- 
said  ^'t  of  that  Act,  may  be  made  by  the  Judge  Ordiuij 
alone,  may,  three  calendar  months  after  th  '  pronounciiif 
thereof,  appeal  to  the  full  Court,  whose  decisiok 
SHALL  BE  FINAL.  The  Court  of  Appeal  in  WalKf  r. 
Wallia,^  decided  in  March,  1877  (on  the  day  previous  to 
Robinson  v.  Itobinson),  held  that,  taking  this  enactmoit 
and  the  present  section  together,  the  Court  of  Appeal  h» 
no  jurisdiction  now  to  entertain  an  appeal  from  an  oivfer 
of  the  President  of  the  Probate  Division  <>rantiug  alimony.! 
The  appeal  still  lies  to  the  **  full  Court." 

In  Gladstone  v.  Gladstonc^^  which  was  decided  on  tht- 
same  day  as  Wallis  v.  Wallis,  the  Court  of  Appeal  held 
that  s.  4  of  the  Matrimonial  Causes  Act,  1859,  22  &  23 
Vict.  c.  Gl,  was  only  meant  to  extend  the  period  during 
which  an  order  relating  to  the  custody,  mantenance,  and 
education  of  the  children  of  the  marriage  might  be  made 
under  s.  35  of  the  Matrimonial  Causes  Act,  1857,  and  not 


•  2P.  D,  2;  2.)AV.  R.,3o. 

t  2P.  D.,  77;  30  L.  T.,  122. 

X  See,  as  to  this  expression,  <Jlaihtom  v.  Gladatoue,  2  P.  D.,  143,  cita-d 
infra^ 

j  2  P.  D  ,  141.  As  the  ordtT  was  made  at  ohambt^rs  (21  k  22  "VTct 
c.  108,  see.  1),  Bagj^ullay,  L.J.,  was  of  opinion  that,  apart  from  thf 
present  enactment,  section  oO  of  the  Principal  Act  Wiia  *' £ital  to  tldi 
appeal." 

II  See  8.  52  of  the  Matrimonial  Causes  Act,  1857. 

f  2  P.  D.,  143. 
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to  give  the  power  of  making  a  new  kind  of  order  having  A«t  we 
different  incidents  from  an  order  made  under  s.  35  of  the  *'  / 
Matrimonial  Causes  Act,  1857,  and  that  therefore  it  was 
incorporated  with  "  the  provisions  aforesaid,"  mentioned  in 
8.  55  of  that  Act.  The  appeal,  consequently,  from  such 
an  order  lay  under  that  section  and  the  present  one  to  the 
"  full  Court,"  and  not  to  the  Court  of  Appeal. 

Section  21. — Continuation  until  Isf  January, 
1878,  of  8.  34  of  38  ^  39  Vict.  c.  77,  as  to 
vacancies  in  legal  offices. 

Whereas  by  section  thirty-foHr  of**  The  Supreme  Court  of  Jtidieature  Act, 
1875/'  U  is  enacted  that  upon  the  oeeurrence  of  any  vacancy  m  an  office  coming 
within  the  provisions  of  section  seventy  "Seven  of  "  The  Supreme  Court  of 
Judicature  Act,  1873,"  the  Lord  High  Chancellor  of  Great  Britain  may, 
with  the  concurrence  of  the  Treasury,  suspend  the  making  any  appointment 
to  such  office  for  any  period  not  later  than  the  first  day  of  January^  one 
thofisand  eight  hnndred  and  sevefity-seven,  and  may,  if  it  be  necessary,  make 
provision  in  such  manner  as  he  thinks  fit  for  the  temporary  discharge  in  the 
meantime  of  the  duties  of  such  office,  and  it  is  expedient  to  extend  the  said 
period  as  hereinafter  mentioned :  Be  it  therefore  enacted  as  follows : 

The  said  section  shall  be  construed  as  if  the  first  day  of  January,  one 
thousand  eight  hundred  and  seventy-eight  were  therein  inserted  in  lieu  of  the 
first  day  of  January,  one  thousand  eight  hundred  and  seventy -seven. 

This  section  is  superseded  by  s.  6  of  the  Supreme  Court 
of  Judicature  Act,  1877,  infra^  by  which  the  time  is  ex- 
tended to  the  Ist  of  January,  1879. 

Section  22. — Appointment  of  Deputy  hy  District 

Registrar. 

A  District  Registrar  of  the  Supreme  Court  of 
Judicature  may  from  time  to  time,  but,  in  each 
case,  with  the  approval  of  the  Lord  Chancellor, 
and  subject  to  such  regulations  as  the  Lord  Chan- 
cellor may  from  time  to  time  make,  appoint  a 
deputy,  and  all  acts  authorised  or  required  to  be 
done  by,  to,  or  before  a  District  Registrar  may 
bo  done  by,  to,  or  before  any  deputy  so  appointed : 


rX..XIl.,  XHT,.  XX.W.imii  I. 

of  Iho  J-^tli  <^1'  Aiijiusl,  1.^7-3,  .■-(7) 

This  useful  section  eanic  in  fort 

1876.     See  s.  2  of  this  Act,  supn 

Section    2Z.~~-Aj^ointineni 
Judge,  and  officers  qf  Viee 
Whereaa  by  "The  Vice-Ad 
1868,"  it  is  enacted,  that  " 
*'  contained  shall  be  taken  t 
"  tbe  Admiralty  to  appoint  8 
"  any  Judge,  Begistrar,  Mar 
*'  of  any  Vice-Admiralty  Co 
"warrant  from  tbe  Admii 
"  patent  issued  under  the  se 
"  of  Admiralty  of  England 
And  whereas  since  the  < 
Supreme  Court  of   Judica 
1875,  doubts   hare  arisen 
exercise  of  the  said  power 
it  is  expedient  to  remov< 
therefore  enacted  as  follow 
Any  power  of  the  Ad 
cancel  the  appointment  0 


i 
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•fndge^  KegistraTi  Marshal,  or  other  officer  of  a    ^}^' 

^  IFice-Admiralty  Court,  may,  after  the  passing  of 

n  Bus  Act,  be  exercised  by  some  writing  under  the 
liands  of  the  Admiralty,  and  the  seal  of  the  office 
..  of  Admiralty,  and  in  such  form  as  the  Admiralty 
V  from,  time  to  time  direct. 

■^  lEvery  appointment  so  made  shall  have  the 
-  «Bme  eflFect,  and  every  Vice- Admiral,  Judge, 
'Registrar,  Marshal,  and  other  officer  so  appointed 
4Bhall  have  the  same  jurisdiction,  power,  and  au- 
thority, and  be  subject  to  the  same  obb'gation,  as 
if  he  had  been  appointed  before  the  commence- 
jment  of  the  Supreme  Court  of  Judicature  Acts, 
1873  and  1875,  under  the  seal  of  the  High  Court 
x>f  Admiralty  of  England. 

"  Admiralty  **  in  this  section  means  the  Lord 
High  Admiral,  or  the  Commissioners  for  executing 
Jhis  office,  or  any  two  of  such  Commissioners. 

The  appeal  from  the  Court  of  Admiralty  lies  first .  to  • 

^e  Court  of  Appeal  and  then  to  the  House  of  Lords ;  the 
appeal  from  the  Vice- Admiralty  Courts  still  goes  direct  to 
the  Judicial  Committee  of  the  !rrivy  Council. 

Hefeal  and  Definitions. 

Section  24. — Repeal  of  certain  sections  of  the 
Church  Discipline  Act  and  of  the  Supreme 
Court  of  Judicature  Acts. 

Section  sixteen  of  the  Act  for  hotter  enforcing 
Church  Discipline,  passed  in  the  session  of  the 
third  and  fourth  years  of  the  reign  of  Her 
present  Majesty,  chapter  eighty-six,  and  sections 


wao 
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twenty,  twenfcj-one,  and  fifty-five  of  the  Sapien 
Court  of  Judicature  Act,  1873,  and  section  two 
the  Supreme  Court  of  Judicature  Act,  1875,  sh 
he  repealed  (with  the  exception  of  so  much 
section  two  as  declares  the  day  on  which  that  I 
is  to  commence). 

S.  16  of  the  8  &  4  Viot.,  c.  86,  empowers  the  Archbiah 
and  Bishops,  who  were  Privy  Councillors,  to  sit  as  Jad 
of  Appeal  on  the  Judicial  Committee  in  ecclesiast 
cases.  Under  s.  14  of  this  Act,  supra^  they  will  only 
Assessors  of  the  Judicial  Committee  in  ecclesiastical  cai 
hence  the  repeal. 

Section  20  of  the  Principal  Act  abolishes  appeals  to 
House  of  Lords.  Sections  21  and  55  provided  for 
transfer  of  appeals  to  the  Privy  Council  and  the  Coun 
Appeal.  All  three  sections  were  suspended  by  the  1 
paragraph  of  s.  2  of  the  Supreme  Court  of  Judicature  1 
1875,  and  are  now  repealed  with  the  suspensory  provis< 

Section  25. — JDefinitiofis. 

In  this  Act,  if  not  inconsistent  with  the  eonte 
the  following  expressions  have  the  meaning  here 
after  respectively  assigned  to  them ;  that  is 
say, 

''  High  judicial  office  "  means  any  of  the  folic 
ing  offices ;  that  is  to  say, 

The  office  of  Lord  Chancellor  of  Great  Brit: 
or  Ireland,  or  of  paid  Judge  of  the  Judic 
Committee  of  the  Privy  Council,  or  of  Juc 
of  one  of  Her  Majesty's  Superior  Courts 
Great  Britain  and  Ireland  : 
'*  Superior  Courts  of  Great  Britain  and  Irelani 
means  and  includes, — 

As  to  England,  Her  Majesty's  High  Court 
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Justice  and  Her  Majesty's  Court  of  Appeal, 
and  the  Superior  Courts  of  Law  and  Equity 
in  England,  as  they  existed  before  the  con- 
stitution of  II  or  Majesty's  High  Court  of 
Justice ;  and 
As  to  Ireland,  the  Superior  Courts  of  Law  and 

Equity  at  Dublin ;  and 
As  to  Scotland,  the  Court  of  Session : 
"  Error  "  includes  a  writ  of  error  or  any  pro- 
ceedings in  or  by  way  of  error. 

As  to  "  high  judicial  office,"  see  s.  5   (3)  of  this  Act, 
upra. 


Aetl876» 
•.25. 
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PORM  OF  APPEAL,  METHOD  OF  PEOC 
DURE,  AND  STANDING  ORDERS, 

Applicable  to  all  Appeals  presented  to  ti 
House  op  Lords  on  and  after  the  1 
DAY  OP  November,  1876.* 

Appendix.        To  the  Eight  Honourable  the  Lords  Spiritual  and  Te 
ITov.  1,1876.  pQj^i  jn  Parliament  assembled. 

The  humble  petition  and  appeal  of  A, 

Form  of  Your  petitioner  humbly  prays  that  the   matter  of  t 

(Star^nfj        order  (or  orders,  or  judgment,  or  interlocutor)  set  forth 

()nl<  r  No.  I.)  the  Schedule  heretof   (or,   so  far  as  therein  stated  to 

appealed  against)  may  be  reviewed  before  Her  Majesty  t 

Queen  in  her  Court  of  Parliament,  and  that  the  said  ord 

(or  80  far  as  aforesaid)  may  be  reversed,  varied,  or  alterc 

or  that  the  petitioner  may  have  such  other  relief  {\f  spcei 

relief  be  desired  it  can  be  so  stated  in  the  prat/er)  in  I 

premises  as  to  Her  Majesty  the  Queen,  in  Her  Court 

Parliament,  may  seem  meet ;    and  that  {here  name  i 

respondents)  may  be  required  to  lodge  such  printed  cas 

•  W.  N.,  1876  (Notices),  p.  475.  The  AppeUate  Jurisdiction  A 
1876,  received  the  Royal  Assent  on  August  11th,  1876.  These  orders,  4 
were  issued  on  the  14th  of  the  same  month. 

t  The  Schedule  must  set  out  the  title  of  the  parties  to  the  cause 
matter  ;  and  the  decrees,  orders,  judgments,  or  interlocutors  appeal 
against,  and  where  the  appeal  is  not  against  the  whole  decroe  the  pi 
appealed  against  must  be  defined. 
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%m  ihey  may  be  advised,  and  the  circamstances  of  the  cause    Appcsdiz, 

Uay  lequire  in  answer  to  this  appeal ;  and  that  service  of li .' 

Bucdi  order  on  the  solicitors  in  the  cause  of  the  said  re- 
spondents may  be  deemed  good  service. 

To  be  signed  by  two  Counsel.* 
(ITere  insert  Scheduk.) 

FoBM  07  Schedule. 

**  ^rom  Eer  Mty'esty^s  Court  of  Appeal  f England) » 

**  In  a  certain  cauee  for  matter)  wherein  A,  teas  plaintiff  and  B,  was 
defandant, 

**  The  order  appealed  from  is  in  the  worde  following ,  viz,  feet  forth  order 
complained  of),  or,  the  order  referred  to  in  the  above  prayer  is  in  the  worde 
foUowing,  the  portion  appealed  from  being  printed  in  italics  feet  forth  order, 
the  portion  complained  of  being  printed  in  italiee),'* 

We  humbly  eoncieve  thie  to  be  a  proper  eaee  to  be  heard  before  your  Lord- 
skips  by  way  of  an  appeal. 

To  be  signed  by  two  Counsel, 

A  new  form  was  substituted  for  this,  as  follows :—  .,.     .. 

'  ^Standing 

Order  yb.  J  J. 

Form  of  Schedule. 

"From  Her  Majesty's  Court  of  Appeal  (England). 

*^  In  a  certain  cause  (or  matter)  wherein  A,  was  plaintiff 
and  jB.  was  defendant. 

*^  The  order  appealed  from  is  in  the  words  following,  viz. 
{9ei  forth  order  complained  of  in  italics),  or,  the  order  re- 
ferred to  in  the  above  prayer  is  in  the  words  following, 
the  portion  appealed  from  being  printed  in  italics  {set  forth 
order,  the  portion  complained  of  being  printed  in  italics^ 
the  portion  not  complained  of  being  printed    in   Roman 

lyper 
We  humbly  conceive  this  to  be  a  proper  case  to  be  heard 

before  your  lordships  by  way  of  appeal. 

To  be  signed  by  two  Counsel.  Standing 

*  See  Standing  Order  No.  II. 
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Hot.  1,  lft79. 

Xotico  to 
rospondonts, 
to  bo  written 
on  tho  last 
pogo  of  tho 
appeal. 


clerk  to  Messrs. 


of 


ibtiiiki 


for  the  appellants  within  named,  hereby  certify  that  en  A 

day  of  ,  I  served  Messrs.  ,  of 

solicitors  for  ,  the  within-named  respondents,  wiA 

correct  copy  of  the  foregoing  appeal,  and  with  a  noti 
that  on  the  day  of  ,  or  as  soon  after  as  oc 

veniently  may  be,  the  petition  of  appeal  would  be  presenl 
to  the  House  of  Lords  on  behalf  of  the  appellant.* 

This  notice  to  the  respondent  of  the  time  when  an  appeal  is  to  lie  ] 
seated  is  required  hy  Standing  Order  CYII.  (9th  April,  1S12.) 

A  form  of  notice  is  given  in  Macqaeen*s  Appellate  Jurisdictigo,  f. 
(Practice  on  Appeals).  At  p.  127  the  old  foim  of  certificate  of  notk 
given. 


Directions  fob  Agents. 


Method  of  Procedure. 

Presentation  In  accordance  with  the  foregoing  noticey  the  apj 
of  the  appeal.  printe(j  q^  parchment  (quarto  size),  in  such  form  as  i 
enable  paper  copies  thereof  to  bo  hereafter  bound  up  ^ 
the  printed  cases,  is  to  be  lodged  in  the  Parliament  Oi 
for  presentation  to  the  House,  and  (if  the  House  be  tl 
sitting,  or,  if  not,  on  the  next  ensuing  meeting  of 
House)  an  order  thereon  for  service  on  the  respondei 
or  their  solicitors,  ordering  the  respondents  to  lodge  « 
Order  No.  III.  j^  answer  to  the  appeal,  will  be  issued  to  the  appellai 
agents,  such  order,  together  with  an  affidavit  of  due  ser 
entered  thereon,  to  be  returned  to  the  Parb'ament  01 
within  the  period  granted  to  the  appellant  for  lodging 
printed  case  under  Standing  Order  No.  V. 

**  An  order  Ihfroon."     For  the  form,  sco  Macqucen's  Appellate  J 
diction,  p.  141  (Practice  on  Appeals,  c.  7). 

**  An  affidavit  of  due  service."    For  the  form  see  Macqneen*8  Appc 
Jurisdiction,  142  (Practice on  Appeals,  c.  7). 


Order  of 
service — w# 
Standing 


*  Not  less  than  two  clear  days'  notice  to  bo  given  of  intention  topn 
an  appeal. 


Mm  HOD   OF    PSOCEDDUE*  1035 

£aoh  appellant,  where  there  aie  mare  than  one^  is  ze*    AwwAh^ 

quired  to  enter  into  the  recog^nizanoe.    The  appellants  are  -^ -^ 

required  to  submit  to  the  Clerk  of  the  Parliaments  within  costJ^w^^ 
one  week  after  the  date  of  the  presentation  of  the  appeal  ^I^^^V^^    ^ 
(unless  the  sum  of  two  hundred  pounds^  as  required  by 
the  Standing  Order,  be  paid  to  the  Receiver  of  Fees  to  the 
Parliament  Office  for  payment  into  the  fee  fund  of  the 
House  of  Lords*)  the  names  of  the  sureties  who  propose 
entering  into  the  bond ;  and,  in  the  event  of  a  substitute 
being  proposed  to  enter  into  the  recognizance  in  lieu  of  the 
appellants,  the  name  of  such  substitute.     Two  clear  days' 
previous  notice  of  the  names  so  proposed  (for  bond  and 
recognizance)  is  to  be  given  to  the  solicitor  or  agent  of  the 
respondents,  and  at  the  time  of  submitting  the  said  names 
to  the  Clerk  of  the  Parliaments  a  certificate  from  the 
solicitor  or  agent  of  the  appellants  is  to  be  lodged  in  the 
Parliament  Office,  certifying  his  belief  in  the  sufficiency 
of  the  sureties  and  substitutes  so  proposed.     At  the  ter* 
mination  of  one  week  from  the  lodgment  of  such  certifi- 
cate, the  bond  and  recognizances  are  to  be  issued  to  the 
solicitor  or  agent  of  the  appellants  for  execution  before  a 
Commissioner  appointed  to  administer  oaths  in  the  Supreme 
Court  of  Judicature  in  England,  or  a  Commissioner  ap- 
pointed to  administer  oaths  in  Chancery  in   Ireland,  or 
before  a  Justice  of  the  Peace  in  Scotland.     The  bond  and 
the  recognizance  (whether  entered  into  by  the  appellants 
or  by  a  substitute)  to  be  returned  to  the  Parliament  Office 
within  one  week  from  the  date  of  the  issue  thereof  to  the 
solicitor  or  agent  of  the  appellants. 

The  solicitors  of  those  respondents  who  purpose  lodging 
printed  cases  in  answer  to  the  appeal  should  attend  at  the 
Parliament  Office  for  the  purpose  of  ascertaining  the  due 


♦  An  drafts  and  cheques  to  be  made  payable  to  **  House  of  Lords  Fee 
Fund/'  and  to  be  crossed  ••  Bank  of  England,  Western  Bianchr 
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Apyyjte,    execution  of  the  recognusanoe  and  bond^  and  entering  their 

! ^  names  in  the  appearance  book.    (Notice  of  the  meeting  of 

the  Appeal  Committee  is  only  sent  to  the  solicitors  of 
respondents  who  haTe  thus  signified  their  appearance  in 
the  cause.) 
Printed  caaes       In  English  appeals  six  weeks'  time^  and  in  Irish  and 
IlSd  '^^^  Scotch   appeals  eight  weeks'  time,  from  the  date  of  the 
down  "  cauBo  presentation  of  the  appeal,  is  granted  to  all  parties  to  lodge 
tee  S^^^"  printed  cases  and  the  appendices  thereto  * 
Order  No.  V .      i^  appeals  in  which  the  parties  are  able  to  agree  in  their 
statement  of  the  subject-matter,  it  is  optional  to  lodge  a 
joiut  case  with  reasons  pro  and  can,  following  the  practice 
heretofore  in  use  in  Common  Law  appeals  on  a  special 
case. 
Appendix.  It  is  obligatory  on  the  appellant,  within  the  respective 

periods  so  limited  as  above,  to  lodge  his  printed  cases,  or 
the  joint  case  before  mentioned,  and  a  printed  appendix 
consisting  of  such  documents,  or  parts  thereof,  used  in 
evidence  in  the  Court  below,  as  may  be  necessary  for  refer- 
ence on  the  argument  of  the  appeal. 

It  is  the  duty  of  the  appellant,  with  as  little  delay  as 
possible  after  the  presentation  of  the  appeal,  to  furnish  to 
the  respondent  a  list  of  the  proposed  documents,  and  in 
due  course  a  proof  copy  of  the  appendix.  The  proof  is  to 
be  examined  with  the  original  documents  by  the  respective 
solicitors  of  the  parties.  (Ten  copies  of  the  appendix,  as 
soon  as  printed,  to  be  delivered  to  the  solicitor  of  the  re* 
spondent.)  The  respondent  isallowed  to  print  any  additional 
documents  used  in  evidence  in  the  Court  below,  which  may 
be  necessary  for  the  support  of  his  case  on  the  argument 
of  the  appeal,  such  documents  to  be  paged  consecatively 
with  the  appendix.     (The  proof  to  be  examined,  as  afor»> 

*  Petitions  for  extension  of  time  lodged  during  the  Beceat  do  not  pre- 
▼ent  the  digmiaaal  of  an  appeaL  For  Form  of  Petition,  see  Appendix  (C)» 
infra. 


METHOD  OF  PROCEDURE.  1037 

Bfid,  by  tbe  respective  solicitorSy  and  prints  delivered  to  the    Apptadiz, 
solicitor  of  the  appellant.)  ^ 

The  costs  incurred  in  printing  the  appendix  will,  in  the 
first  instance^  be  borne  by  the  appellant,  and  the  cost  of 
fche  additional  documents  by  the  respondent,  but  these 
costs  will  ultimately  be  subject  to  the  decision  of  the 
House  with  regard  to  the  costs  of  appeal. 

The  Case  and  Appendix  must  be  printed  quarto  size,  Signature  of 
with  seven  or  eight  letters  in  the  margin  for  facilitating  case— «<?<? 
reference,  and  should  be  submitted  in  proof  to  the  clerks  q^^^  v 
in   the  Judicial  Office.     Forty  copies   of  the   case   and 
appendix  are  required  to  be  lodged   in   the  Parliament 
Office;    and  subsequently,  on  the  lodgment   of  the   re* 
spondent's  case,  ten  bound  copies  (see  directions  in  the 
Appendix  hereto,*  as  to  binding  printed  cases). 

Where  reference  is  made  to  a  document  printed  in  the 
appendix,  the  case  must  contain  a  marginal  note  of  the 
page  of  the  appendix  containing  such  document. 

There  is  ho  penalty  on  respondents  who  do  not  lodge 
their  cases  within  the  time  limited  by  Standing  Order 
No.  v.,  but  respondents  can  only  appear  at  the  bar  ou  a 
printed  case. 

As  soon  as  the  printed  cases  of  all  parties  and  the 
Appendix  thereto  have  been  lodged,  it  is  optional  for 
either  side  to  set  down  the  cause  for  hearing,  but  it  is 
obligatory  on  the  appellant,  upon  the  lodgment  of  his 
printed  cases  and  the  appendix,  to  set  down  the  cause  for 
hearing  within  the  time  limited  by  Standing  Order  No.  V. 
(ex  parte  as  to  those  respondents  who  have  not  already 
lodged  printed  cases,  upon  proof,  by  affidavit,  of  the  due 
service  of  the  before-mentioned  "  order  of  service  *'  upon 
the  respondents  or  their  solicitors),  A  respondent  who 
has  lodged  his  printed  cases  is  at  liberty  to  set  down  the 
cause  for  hearing  on  the  first  sitting  day  after  the  expira- 

♦  Appendix  (B;. 
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AppentoL     tion  of  the  time  limited  by  the  Standing  Order  forlod^ 

— ^  printed  cases. 

The  cause  will  be  then  ripe  for  hearing,  and  frill  tik 
its  position  on  the  effective  cause  list. 


Standing    Orders  applicable   to   all  Appeals  wi 

SENTED  TO   THE   HoUSE   OF   LoRDS   ON  OR   AFTER  TH 

1st  DAY  OF  November,  1876.* 

STANDING  ORDER  I. 
Time  limited  for  presenting  Appeals. 

Ordered,  that  except  where  otherwise  provided  I 
statute,  no  petition  of  appeal  be  received  by  this  Hoo 
unless  the  same  be  lodged  in  the  Parliament  Office  t 
presentation  to  the  House  within  one  year  from  the  date 
the  last  decree,  order,  judgment,  or  interlocutor  appeak 
from. 
Appliciiblo  to       In  cases  in  which  the  person  entitled  to  appeal  be  with 

all  decrees,        .  •  «  i    j.  .  j. 

&c.,  pro-         ^^'®  ^S^  ^^  ^^^  ^^^  twenty  years,  or  covert,  non  romp 
nounced  after  mentis,  imprisoned  or  out  of  Great  Britain   and  Irelan 

the  Iht  day  of         ,  i  ti  i-  i        ai 

Nov.,  187G.  such  person  may  be  ax  liberty  to  present  his  appeal  to  tJ 
Ilouse,  provided  that  the  same  be  lodged  in  the  Parli 
ment  Office  within  one  year  next  after  full  age,  discovci 
turc,  coming  of  sound  mind,  enlargement  out  of  prison,  c 
coming  into  Great  Britain  or  Ireland.  But  in  no  cai 
shall  any  person  or  persons  be  allowed  a  longer  time,  o 
account  of  mere  absence,  to  present  an  appeal,  than  fi\ 
years  from  the  date  of  the  last  decree,  order,  judgmoit,  c 
interlocutor  appealed  against. 

*  The  Ix)rd  Chancellor,  on  the  I4th  of  August,  1876  (the  day  bcfci 
the  prorogation  of  Parliamrnt),  moved  that  these  Standing  Ordc 
should  regulate  all  appeals  presented  to  the  House  of  Lords,  on  and  afti 
tho  Ist  of  Novemher,  1876.  The  motion  was  agreed  to.  It  was  onierei 
that  these  Standing  Orders  be  entered  on  tho  Roll  of  Standing  Order 
and  bo  printed  and  published.  Hansard's  FarUamcntaiy  Debsies,  vc^ 
231,  p.  1194. 


STANDING   ORDERS.  1089 

The  regalations  of  the  House  contained  no  limitation  of  time  for  bring-      Order  I^ 
ing  writs  of  error.*      By  10  and  11  Wm.  III.  c.  14,  s.  1,  however,  **  no    Hot.  1, 1876. 

judgment  shall  bo  reversed  in  error,  unless  the  writ  of  error  bo  brought  - 

and  prosecuted  with  effect,  within  20  years  after  such  judgment  is  signed 
and  entered.'' 

**  One  year."  By  Standing  Order  CIII.  (24th  March,  172.3),  it  was 
''  ordered  that  no  petition  of  appeal  from  any  decree  or  sentence  of  any 
Court  of  Equity  in  England  or  Ireland  or  of  any  Court  in  Scotland  shall 
be  received  by  the  House  after  two  yeart  from  the  signing  and  inrolling 
or  extracting  of  such  decree  or  sentence,  and  the  end  of  fourteen  days,  to 
be  accounted  from  and  after  the  first  day  of  the  Session  of  the  meeting  of 
Parliament  next  ensuing  the  said  two  years." 

Then  follows  the  clause  containing  a  saving  as  to  persona  under  disability, 
which  has  been  copied  in  the  present  new  Standing  Order  almost  word  for 
word,  **  one  year,"  however,  being  substituted  for  two  years  and  14  days 
after  the  first  day  of  the  Session  next  ensuing  the  two  ycars.f 

STANDING  ORDER  II. 

Appeals  TO  be  signed  and  certified  by  Counsel. 

Ordered,  that  all  petitions  of  appeal  be  signed,  and  the 
reasonableness  thereof  certifled,t  by  two  Counsel  who  shall 
have  attended  as  Counsel  in  the  Court  below,  or  shall 
purpose  attending  as  Counsel  at  the  hearing  in  this  House. 

This  is  for  the  purpose  of  *^  preventing  the  bringing  of  frivolous  appeals,*' 
So  stated  in  the  Preamble  to  Standing  Order  CV.  (3rd  March,  1697),  from 
which  this  new  Standing  Order  is  copied.  The  certificate  of  **  reasonable- 
ness*' is  due  to  Lord  Eldon.} 

STANDING  ORDER  III. 

Order  of  Service. 

Ordered,  that  the  "  Order  of  Service"  issued  upon  the 
presentation  of  an  appeal  for  service  on  the  respondent  or 
his  solicitor,  be  returned  to  the  Parliament  OflBco,  together 
with  an  affidavit  of  due  service  entered  thereon,  within  the 
time  limited  for  the  appellant  to  lodge  his  printed  cases, 

•  Macqueen*s  Appellate  Jurisdiction,  p.  364  (**  Practice  on  Writs  of 
Error,"  c.  1). 

t  See,  on  the  subject-matter  of  this  Standing  Order,  Macqueen*8  Appel- 
late Jurisdiction,  pp.  107-117.  ("  Practice  on  Appeals,"  c.  2  ;  "Time for 
Presentation") 

t  See  the  Form  of  Certificate,  tupra, 

f  Hacqueen's  Appellate  Jurisdiction,  134  ("Practice  on  Appeals '* ). 
Seoalso,*^.,  136-138. 
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ifo?*l  iSre   ^^®^  within  that  period  all  the  respondents  shall  have 

'• lodged  their  printed  cases ;  in  default,  the  appeal  to  stand 

dismissed. 

See,  as  to  the  "  Order  of  Service,"  the  "  Method  of  Procedure  "  ntpru^ 
and  see  as  to  **  the  time  limited  for  the  appellant  to  lodge  his  printed 
cases/*  the  now  Standing  Order  V.,  infra. 

As  to  forms  of  the  *'  Order  of  Service,"  and  "  Affidavit  of  due  Service," 
see  Macqueen's  Appellate  Jurisdiction,  pp.  141, 142. 

STANDING  ORDER  IV. 
Recognizance. 
Ordered^  in  all  appeals,  that  the  appellant  or  appellants 
do  give  security  to  the  Clerk  of  the  Parliaments  by  recogni- 
zance to  be  entered  into,  in  person  or  by  substitute,  to  the 
Queen  of  the  penalty  of  five  hundred  pounds,  condijioned 
to  pay  the  respondent  or  respondents  all  such  costs  as  may 
be  ordered  to  be  paid  by  the  House  in  the  matter  of  the 
appeal:  and  further,   that  the  appellant  or  appellants  do 
procure  two  sufficient  sureties,  to  the  satisfaction  of  the 
Clerk  of  the  Parliament,  to  enter  into  a  joint  and  several 
bond  to  the  amount  of  two  hundred  pounds,  or  do  pay 
in  to  the  account  of  the  fee  fund  of  the  House  of  Lords 
the  sum  of  two  hundred  pounds ;  such  bond  or  such  sum 
of  two  hundred  pounds  to  be  subject  to  the  order  of  the 
House  with   regard  to  the  costs  of  the  appeal :   Ordered, 
that  within  one  week  after  the  presentation  of  the  appeal, 
the  appellant  or  appellants  do  pay  in  to  the  account  of  the 
fee  fund  of  the  House  of  Lords  the  said  sum  of  two  hundred 
pounds,  or  submit  to  the  Clerk  of  the  Parliaments  the  names 
of  the  sureties  proposed  to  enter  into  the  said  bond ;  and,  in 
the  event  of  a  substitute  being  proposed  to  enter  into  the 
said  recognizance,  the  name  of  such  substitute ;  two  clear 
days'  previous  notice  of  the  names   so  proposed  for  bond 
and  recognizance  to  be  given  to  the  solicitor  or  agent  of  the 
respondent :  Ordered,  that  the  said  bond  and  the  recogni- 
zance (whether  entered  into  by  the  appellants   or  by  s 
substitute)   be  returned  to  the   Parliament  Office,  duly 
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^ecutedy  within  one  week  from  the  date  of  the  issue    ^^^^L|l 

thereof  to  the  solicitor  or  agent  of  the  appellant  or  appel-  _: — I 

lants.  On  default  by  the  appellant  or  appellants  in  com- 
plying with  the  above  conditions,  the  appeal  to  stand 
diisxnissed. 

The  first  and  tho  last  scntcnccB  of  this  now  Standing  Order  are  copied 
from  the  Standing  Order  CVJU.  (22nd  Juno,  1829),  with  tho  substitu- 
tion in  the  first  sentence  of  £500  for  £400. 

8eo  the  **  Method  of  Procedure,**  supra ,  which  provides  that  tho  names 
of  the  sureties  arc  to  bo  submitted  to  tho  Clerk  of  Parliaments  "within 
one  week  after  the  date  of  tho  presentation  of  the  Appeal/'* 

The  form  of  "Certificate  of  Sufficiency  of  Sureties"  is  given  in 
Appendix  (A),  infra, 

A  form  of  recognizance  is  given  in  Macqueen's  Appellate  JurisdictioDy 
p.  144  (Practice  on  Appeals,  c.  8). 

STANDING  ORDER  V. 

Pbikted  Cases,  time  limited  for  lodging,  and  for 

setting  down  the  cause  for  hearing. 

1.  Ordered,  that  in  English  appeals  the  printed  cases 
and  the  appendix  thereto  be  lodged  in  the  Parliament 
Office  within  six  weeks  from  the  date  of*  the  presentation 
cf  the  appeal  *to  the  House ;  in  Scotch  and  Irish  appeals^ 
within  eight  weeks  ;  and  the  appeal  set  down  for  hearing 
on  the  first  sitting  day  after  the  expiration  of  those 
respective  periods  (or  as  soon  before,  at  the  option  of  either 
party,  as  all  the  printed  cases  and  the  appendix  shall  have 
heen  lodged) ;  on  default  by  the  appellant  the  appeal  to 
etand  dismissed. 

By  Standing  Order  CXVI.  (12th  July,  1811),  the  appellant  and  re- 
flpondent  -were  to  lay  the  points  of  their  cases  upon  tho  table  of  the  House 
or  deliyer  them  to  the  Clerk  of  Parliaments  "  within  four  weeks  after  the 
time  appointed  for  the  respondent  to  put  in  hia  answer  to  the  appoaL" 

2. — Scotch  Appeals. 
Ordered,  that  in  all  appeals  from  Scotland  the  appellant 
alone,  in  his  printed  case  or  in  the  appendix  thereto,  shall 
ilay  before  this  House  a  printed  copy  of  the  record  as 

♦  Under  Standing  Order  CVIII.,  the  recognizance  of  the  appellant  or 
appellants  in  English  appeals  had  to  be  entered  into  within  8  days  after 
the  api)eal  had  been  received ;  in  Scotch  and  Irish  appeals  within  14  days 

66 
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m$tBt%»  atfthenticated  by  the  Lord  Ordinary;  togeAer  <^tTi  a 
T.T,  WTB.  Bupplement  cofntaining  an  account^  without  argument  or 
statement  of  other  facts^  of  the  further  steps  which  hate 
been  taken  in  the  cause  since  the  record  was  completed, 
and  containing  also  copies  of  the  interlocutors  or  parts  of 
interlocutors  complained  of;  and  each  party  shall  in  their 
oases  lay  before  the  House  a  copy  of  the  case  presented  bj 
them  respectively  to  the  Court  of  Session,  if  any  such  oaaa 
was  presented  there^  with  a  short  summary  of  any 
additional  reasons  upon  which  he  means  to  insist ;  and  if 
there  shall  have  been  no  case  presented  to  the  Court  of 
Session^  then  each  party  shall  set  forth  in  his  case  the 
reasons  upon  which  he  founds  his  argument,  as  shortly  and 
succinctly  as  possible. 

This  is  copied  verbatim  from  SlBBding  Order  CXYX.  (12th  July,  1811)» 
with  the  addition  after  **  printed  case*'  of  the  words,  *'  or  in  the  apiiendix 
thcrato." 

3. — Printed  cases  to  be  signed  bt  Counsel. 
Ordered,  that  all  printed  cases  be  signed  by  one  or 
more  Counsel,  who  shall  have  attended  as  Counsel  in  the 
Court  below,  or  shall  purpose  attending  as  Counsd  at  the 
hearing  y\  this  House. 

This  is  copied  from  Standing  Order  CXIY.  (I9th  April,  1698). 
The  offence  of  afiSxiug  Counsels*  names,  without  their  authority,  to  the 
pirinted  cases,  has  been  scyercly  punished  \>j  the  House  of  Iiord%*  the 

Siltj  party  being  committed  to  the  custody  of  the  Black  Eod  for  •'wf^ 
ys,  and  then  reprimanded  on  his  knees  at  the  Bar. 

STANDING  OEDEE  VI. 
Cross-Appeals. 
Ordered,  that  all  cross-appeals   be   presented   to   the 
House  within  the  period  allowed  by  Standing  Order  No.  V. 
for  lodging  cases  in  the  original  appeal. 

By  Standing  Order  CIV.  (8th  March,  1763).  a  cross-appeal  mimt  haw 
iMen  presented  by  the  respondent  within  a  fcrtaight  after  putting  in-  h» 
answ^*  to  the  original  appeal. 

Where  the  respondent  conceives  himself  aggrierod  by  any  part  of  any 
deccee  or  order  made  in  the  cause,  he  present  a  crosB-i^peaL 

See  MacqueenNi  AppeUate  Jurisdiction,  pp.   183-188  (Fhustice  on 
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The  orip^iiial  and  (.ross  :ii)|)n;ily  m*.-  treat'.. I  by  iLc    lltiU.sf  of  Lur(l>  as      Order  VI.. 
Bubstantially  one  cause.*  Nov.  1,  1876. 

STANDING  OEDER  VII. 
Expiry  of  time  during  Recess. 
Ordered,  with  regard  to  appeals  in  which  the  periods 
Mfverally  dating  from  the  presentation  of  the  appeal  under 
fltanding  Orders  Nos.  III.,  IV.,  V,  and  VI.,  expire 
dnring  the  recess  of  the  House,  that  such  periods  be  ex- 
tended to  the  third  sitting  day  of  the  next  ensuing  meeting 
of  the  House. 

"The  next  onsoing  mcoting."     Undor  the  old  practice  it  was,  of 
,  impossible  that  the  House  could  meet  during  the  recess.    But  see 


now  8.  8  of  the  Appellate  Jurisdiction  Act,  1876,  supra.     See,  uJbo, 
funding  Order  CXI.  (28th  March,  1735}.t 

STANDING  OEDER  VIII. 

Supplemental  cases  to  be   delivered  in  where 
Appeals  are  revived  or  parties  added. 

Ordered,  that  where  any  party  or  parties  to  an  appeal 
shall  die  pending  the  same,  subsequently  to  the  printed 
cases  having  been  lodged,  and  the  appeal  shall  be  revived 
against  his  or  her  representative  or  representatives  as  the 
person  or  persons  standing  in  the  place  of  the  person  or 
persons  so  dying  as  aforesaid,  a  supplemental  case  shall  be 
lodged  by  the  party  or  parties  so  reviving  the  same  re- 
Bpeetively,  stating  the  order  or  orders  respectively  made  by 
the  House  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and  re- 
flpondent  respectively,  where  any  person  or  persons,  party  or 
parties  in  the  Court  below,  have  been  omitted  to  be  made 
a  party  or  parties  in  the  appeal  before  this  House, 
and  shall,  by  leave  of  the  House,  upon  petition  or  other- 


«< 


*  Macqaeen's  Appellate  Jnrisdiotion,  p  225  (Practice  on  Appeals,  c  18, 
Of  Cross  Appeals'*).  f  As  to  which  see  ib.,  pp.  169, 170. 
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2^^\  ^£»  wise,  be  added  as  a  party  or  parties  to  the  said  appealaftei 
— the  printed  cases  in  such  appeal  shall  have  been  lodged. 

This  is  copied  verbatim  from  Standing  Order  CXX.  (20th  March.  1823' 
with  the  substitution  of  "lodged  "for  "delivered  to  this  House,"  an 
"  delivered  "  (twice). 

STANDING  ORDER  IX. 
Scotch  Appeals.    Certificate  of  leave  or  diffeeekc 

OF   OPI>ION   to  be   signed   BY  COUNSEL  ON    APPSALB. 

Ordered,  that  when  any  petition  of  appeal  shall  he  pi 
sented  to  this  House  from  any  interlocutory  judgment 
either  Division  of  the  Lords  of  Session  in  Scotland,  i 
Counsel  who  shall  sign  the  said  petition,  or  two  of  t 
Counsel  for  the  party  or  parties  in  the  Court  below,  shi 
sign  a*  certificate  or  declaration,  stating  either  that  lea 
was  given  by  that  Division  of  the  Judges  pronoonci] 
such  interlocutory  judgment  to  the  appellant  or  appellau 
to  present  such  petition  of  appeal,  or  that  there  was 
difference  of  opinion  amongst  the  Judges  of  the  sa 
Division  pronouncing  such  interlocutory  judgment. 

This  is  copied  verbatim  from  Standing  Ord«rCVJ.  (9tli  April,  I  SI '2.. 

STANDING  ORDER  X. 
Taxation  of  Costs. 
Ordered,  tliat  in  all  cases  in  which  this  House  sh^ 
make  any  order  for  payment  of  costs  by  any  party  ( 
parties  in  any  cause  without  specifying  the  amount,  tl 
Clerk  of  the  Parliaments  or  Clerk  Assistant  shall,  upc 
the  application  of  either  party,  appoint  such  person  as  1 
shall  think  fit  to  tax  such  costs,  and  the  person  so  a] 
pointed  may  tax  and  ascertain  the  amount  thereof,  an 
shall  report  the  same  to  the  Clerk  of  the  Parliaments  < 
Clerk  Assistant :  And  it  is  further  ordered,  that  the  san 
fees  shall  be  demanded  from  and  paid  by  the  party  a} 
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plying  for  such  taxation  for  and  in  respect  thereof  as  are      Order  X., 

now  or  shall  be  iSxed  by  any  resolution  of  this  House  con-     -— 1 

ceming  such  fees ;  and  the  said  person  so  appointed  to  tax 
those  costs  may,  if  ho  thinks  fit,  either  add  or  deduct  the 
whole  or  a  part  of  such  fees  at  the  foot  of  his  report : 
And  the  Clerk  of  the  Pai'liaments  or  Clerk  Assistant  may 
give  a  certificate  of  such  costs,  expressing  the  amount  so 
reported  to  him  as  aforesaid ;  and  the  amount  in  money 
oertified  by  him  in  such  certificate  shall  be  the  simi  to  be 
demanded  and  paid  imder  or  by  virtue  of  such  order  as 
aforesaid  for  payment  of  costs. 

This  corresponds  to  Standing  Order  CXXXVIII.  (3rd  April,  1835). 
Tho  taxation  of  costs,  instf^ad  of  devolving  on  tlio  Clei-k  of  Parliaments 
or  Clerk  Assistant,  is  to  devolve  on  **  such  persons  as  he  shall  think  tit  to. 
appoint  to  tax  such  costs,"  who  is  to  report  to  him  *'  the  amount  thereof." 
Tne  certificate  is  still  to  be  given  by  tho  Cloik  of  Parliaments  or  Clerk 
Assistant.* 


Appendix   (A). 

Certificate  of  Sujicienct/  of  Sureties^  S^c.f 

Lodged  in  the  Parliament  Office  on  tho  day  of 

18     . 
In  tho  IIouso  of  Lords. 

"  A.  and  others  v.  B,  and  others.*' 
In  compliance  with  Standing  Order  No.  IV.,  I  (wo)  submit  tho  names 

of  {full  name)   of  (address)  and  (full  name)  of  (address)  |  ^j.^^^^*  fit^^id 

?«««««  -.,i=*\n.,*^  {to  enter  into  the  {  „_    °^  V  thereby  required : 

proper  substitute  j  ( recognizance  j  j       i. 

and  I  (we)  certify  in  |    ^^    !•  belief,  that  the  said  (full  name)  and  tho  said 
(full  name)   |  ^^' ^^      I  worth  u^jwards  of  |    ^cqa   |  over  and  above 

{  ^hS'  }  J^*  ^^^^'*- 
This  certificate  may  be  signed  by  the  country  solicitor  or  agent  of  th^ 

s. 
I  (we)  certify  tliat  a  copy  of  tho  above  certificate  and  two  clear  days* 
notice  of  the  intention  to  lodge  the  same  in  the  Parliament  Office  has  boon 
sorved  on  tho  solicitors  or  agents  of  tho  respondents. 

To  be  signed  by  the  London  solicitor  or  agent  of  the  appellants, 

•  As  to  "Costs,"  SCO  Macqueen's  Appellate  Jurisdiction,  pp.  266-271. 
••Practico  on  Appeals/'  c.  26,  "Of  Costs." 
t  See  Stanaing  Order  IV.,  supra. 


Apjiendii. 

i.  Tho  Tolumo  to  1)0  iniicnfcci,  nnd  the  a. 
Ute  indcntationa  to  thoir  rcapcctivo  I'nscs. 

6.  BefercncM  to  tho  ivportB  of  tho  eman 
wndi  "  Not  reported,"  to  bo  written  on  tht 

6.  The  bound  copioa  to  be  lodged  immed 
DUM  are  doliverod  in. 

The  agents  are  requctted  to  u«o  their  dii 
Tolnmo.  anaagcmcnt  of  tho  cuei,  and  appe 
coses,  it  may  be  found  adTinble  to  bind 
volome,  and  olio  to  divide  the  appeUtott 
Boparato  volumea. 

It  is  the  dut;  of  the  appellants'  agent  to ' 


Appendix 

fFititionfor  Exttmim  of  T\a 

fTe  bt  tngreaud  on  fttoUeap  paper,  and  (un 
h*  ttlBintd)  a  apy,  and  tve  titer  daj/t' 
be  girnn  tt  retpoiultM'i  agmt . 

In  the  House  of  Loida. 


Tho  humble  petition  of  tho  sppdli 


That  jrour  Potitioncr  presented 
day  of  complaining  of  fmtri  tht 

pUintdofJ. 
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That  tho  tiiun  allowed  by  Slnndini^^  OnL'r  Xo.  V.    {(^o-J   <>xtfii<l(Hi  Ly  Appendix  rO), 
your  Lordships'  order  of  the  (state  date)  )  for  tho  appclhmt  to  lodge  his   Nov.  1, 1876. 

printed  cases  and  tho  appendix,  will  expire  on  the  (stiUe  date).  — — 

That  your  Petitioner  (set  forth  cau^  of  delay  J, 

Your  potitioncT     therefore  humbly  prays  that  your 
Lordships  will  be  pleased  to  giant  him  (set  forth  time 
required)  further  time  to  lodee  his  printed  cases,  and 
the  appendix,  and  set  down  Uio  cause  for  hearing. 
And  your  Petitioner  will  over  pray. 


Agents  for  tho  appellant, 
We  consent  to  tho  prayer  of  tho  above  petition. 

Agonts  for  the  reiponde&ts. 


ECCLESIASTICAL  CASES. 


ORDER  IN  COUNCIL  UNDER  THE  APPELLATE 

JURISDICTION  ACT,  1876.* 
At  the  Court  at  Windsor,  the  28th  day  of  November,  1876. 

PRESENT, 

The  QUEEN'S  most  Excellent  Majesty. 

Lord  President. 

Lord  Chamberlain. 

Earl  of  Derby. 

Mr.  Secretary  Cross. 
WHEREAS  there  was  this  day  read  at  the  Board  a 
Representation,  dated  at  the  Council  Chamber,  Whitehall, 
on  the  15th  November  instant,  from  tho  Right  Honourable 
and  Most  Reverend  the  Archbishop  of  Canterbury,  the 
Bight  Honourable  and  Most  Reverend  the  Archbishop  of 
York,  the  Right  Honourable  and  Right  Reverend  the 
Bishop  of  London,  the  Right  Honourable  the  Lord  Chan^ 
oellor,  and  the  Right  Honourable  the  Ijords  of  the  Judidal 

•  W.  N.,   1877,  Notices,  p.  67.    The  Order  is  dated  tho  28th  o< 
November,  1876. 
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Committee  of  Her  Majesty's  Privy  Council,  humbly  lecom- 
K©T.  28. 1876.  mending  to  Her  Majesty  that  the  following  be  the  Rata 
imder  the  Appellate  Jurisdiction  Act,  1876,*  by  which  i1 
is  enacted  that  Her  Majesty  may,  by  Order  in  Coandl 
wUh  the  advice  of  the  Judicial  Committee  of  Her  Majesty* 
Privy  Council,  or  any  five  of  them,  of  whom  the  Ik» 
Chancellor  shall  be  one,  and  of  the  Archbishops  as 
Bishops  beiug  members  of  Her  Majesty's  Privy  Cound 
or  any  two  of  them,  make  Rules  for  the  attendance  on  tl 
hearing  of  Ecclesiastical  Cases  as  Assessors  t  of  the  ea 
Committee  of  such  number  of  the  Archbishops  and  Bisbo 
of  the  Church  of  England  as  may  be  determined  by  su< 
Rules,  and  that  the  Rules  may  provide  for  the  AasessQ 
being  appointed  for  one  or  more  year  or  years,  or  by  rot 
tion,  or  otherwise,  and  for  filling  up  any  temporary 
other  vacancies  in  the  office  of  Assessor  : — 

*'  I.  The  Archbishop  of  Canterbury,  the  Archbishop 
York,  and  the  Bishop  of  London,!  shall  be  ex  officio  As3< 
sors  of  the  Judicial  Committee  of  Iler  Majesty's  Pri^ 
Council,  on  the  hearing  of  Ecclesiastical  Cases,  accordii 
to  tlic  following  rota,  that  is  to  say,  the  Archbishop 
Canterbury  from  thi^  day  until  the  1st  of  Januaiy,  167^ 
the  Archbishop  of  York  from  the  1st  of  January,  \>1 
till  the  1st  of  January,  1879  ;  and  the  Bishop  of  Lond< 
from  the  1st  of  January,  1879,  until  the  1st  of  Januai 
1880,  and  so  on  by  a  similar  rotation  for  the  period  of  a 
year  each. 

"  II.  The  other  Bishops  of  Dioceses  within  the  Provinc 
of  Canterbury  and  York  shall  attend  as  Assessors  of  t 
Judicial  Committee  on  the  hearing  of  Ecclesiastical  Cai 


♦  Section  14,  supra,     ^(m  the  note  to  that  enactment. 

t  The  Archlu\shops  and  Bishops  who  wrro  Privy  Councillors  w 
previously  ihcmselvcs  members  of  the  Judicial  Committee  of  the  Pr 
Council. 

X  These  three  Prelates  have  always  been  Privy  Councillors. 


KCCLESIASTrCAT.    CASES.  li)\9 

*Accor(lino'   (o  the   ibllowln'j;   ro'(f,  tluit  is  to  s;iv,  from  tliis       Order  in 
,  "  '^  ^  ^  Council, 

Uay  until  tho  1st  of  January,  1878,  the  four  Bishops  who  Nov.  28, 1876. 

on  this  day  are  tho  four  junior  Bishops  for  the  time  being ; 

aeniority  for  the  purpose  of  this  Order  to  bo  reckoned 

from  the  date  of  appointment  to  the  Episcopal  See ;  from 

the  let  of  January,  1878,  till  the  1st  of  January,  1879, 

die  four  Bishops  T^ho  on  the  1st  of  January,  1878,  shall 

be  the  foiur  Bishops  next  in  order  of  seniority ;  and  from 

the  Ist  of  January,  1879,  till  the  1st  of  January,  1880, 

the  four  Bishops  who  on  the  1st  of  January,  1879,  shall 

be  the  four  Bishops  next  in  order  of  seniority,  and  so  on 

by  a  similar  rotation,  until  the  senior  Bishop  for  the  time 

being  is  reached,  when  the  rotation  shall  be  carried  back 

to  and  again  commenced  with  the  junior  Bishop. 

*'  III.  In  the  event  of  any  one,  or  more  than  one, 
vacancy  occurring  in  the  office  of  Ecclesiastical  Assessor, 
the  vacancy  or  vacancies  shall  be  611ed  up  by  tho  person 
or  persons  then  next  according  to  the  rotations  aforesaid. 

"IV.  A  summons  to  attend  on  the  hearing  of  every 
Ecclesiastical  Case  about  to  be  heard  before  the  said 
Judicial  Committee  shall  be  issued  to  the  Five  Ecclesias- 
tical Assessors  for  the  time  being ;  and  no  sucli  case  shall 
be  heard  before  the  said  Judicial  Committee  unless  there 
are  at  least  three  of  such  Assessors  present  at  the  hearing  : 
Provided  that  the  Assessors  present  at  tho  commencement 
of  the  hearing  of  any  such  Case  shall  continue  to  be  the 
Assessors  for  that  case  until  it  shall  bo  fully  heard  and 
disposed  of,  although  their  term  of  office,  according  to  the 
rotation  aforesaid,  may  in  tho  meantime  have  expired : 
Provided  also,  that  in  the  event  of  the  death,  resignation, 
or  absence  by  reason  of  illness  or  other  unavoidable  cause, 
of  any  one  of  the  Assessors  present  at  the  commencement 
of  the  hearing,  the  hearing  of  the  Case  may  proceed  so 
long  as  at  least  two  Assessors  are  present." 

Her  Majesty,  having  taken  the  said  Representation  into 
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^  consideration^  was  pleased,  by  and  with  the  adyiee  of  I 
ttvlBTi.  Privy  Council,  to  approve  the  said  Holes,  made  wpm  1 
xecommendation  of  the  Kight  Honourable  and  ICoii  B 
erend  and  Bight  Beverend  Prelates,  the  Bight  Hosioiiii 
Lord  Chancellor,  and  the  Bight  Honourable  the  Loidi 
the  Judicial  Committee  as  aforesaid,  and  to  arder,  m 
is  hereby  ordered,  that  the  same  be  punctually  obsen 
obeyed,  and  carried  into  execution.  Whereof  the  1 
Beycrend  and  Bight  Beverend  the  Archbishops  i 
Bishops  of  Dioceses,  within  the  Provinces  of  Canterii 
and  Tork,  and  all  other  persons  whom  it  may  oobo 
are  to  take  nolice  and  govern  themselves  accordingly. 

C.  L.  PE 


BULES    OF    THE    SUPBEME    COUBT, 

DECEMBEB,  1876.* 
1,  the  Bight  Honourable  Hugh  MacColmont,  Bt 
Cairns,  Lord  High  Chancellor  of  Great  Britain,  do  hm 
in  pursuiince  of  the  seventeenth  section  of  the  Appel 
Jurisdiction  Act,  1876,  appoint  Sir  William  Baliol  Bi 
Mr.  Justice  Lush,  Mr.  Baron  Pollock,  and  Mr.  Jui 
Manisty,  to  be  the  four  Judges  of  the  Supreme  Cour 
Judicature,  by  whom,  together  with  the  Lortl  Chancel 
the  Lord  Chief  Justice  of  England,  the  Master  of 
Bolls,  the  Lord  Chief  Justice  of  the  Common  Pleas, 
the  Lord  Chief  Baron  of  the  Exchequer,  Bules  of  C< 
for  carrying  into  effect  the  enactments  contained  in 
said  section  of  the  said  Act  shall  be  made  as  therein  n 
tioEcd.     And  this  appointment  is  to  continue  in  force  b 

the  first  day  of  January,  1878. 

CAIBNS,  ( 

•  W.  N.,  1876,  Notices,  p.  602.  By  s.  17  of  the  Appellate  jTuiidi 
Act,  it  is  provided  that  Rules  of  Court  shaU  be  made  on  or  befon 
let  of  DrccD.ber,  lb76,  for  carrying  into  efl'cct  the  enactments  conti 
in  that  section.  These  rules  \i'ill  be  found  inserti.'d  in  their  ■] 
priato  phices  in  the  Schedule  to  the  Supreme  Court  of  Jndici 
Act,  1875. 


RVLBS  OF  OOUBT,  lU&X 

All  SdIbb  of  Court  to  be  made  after  the  pasaing  of  thu  Act,  whether    Vnr  Xlla 
■■d*  nnder  the  Supremo  Court  of  Judicature  Act,    1873,  or  this  Act,     Dm^,  Ml 

dril  1»  made  by  any  throe  or  moro  of  tha  toliowing  peraonB,  of  vhom 

^MlkiTd  Chancellor  shall  be  one,  namely,  the  Lord  Chanoollor.  the  Lord 
ttfrf  Juitice  of  England,  the  HastBrof  the  Rolls,  the  Lord  Chief  Justice 
^kvOommon  Pleas,  the  Lord  Chief  Boron  of  the  Exohoqucr,  and  fonr 
qAk  Judges  of  the  Supremo  Court  of  Judicature,  fn  btfrom  tiiiuto  timti^ 
fttmi  fir  tit  purpate  by  the  Lard  Chnneillor  in  writmg  under  hit  Amid, 
MA  Mipoiiituiont  to  continue  for  such  time  as  shall  be  specified  therein." 
.^pdlate  Jurisdiction  Act,  18TG,  x.  17.  For  thu  former  legislative  body, 
■M  a.  17  of  the  Supreme  Court  of  Juilicaturo  Act,  IB75. 

RULES. 

1.  These  Boles  may  be  cited  as  "  The  Kules  of  the 
SBj^eme  Court,  December,  1876,"  or  each  separate  Bale 
nKj  be  cited  as  if  it  bad  been  one  of  the  Hides  of  the 
Si^reme  Court,  and  had  been  numbered  by  the  nmuber 
of  the  Order  and  Kale  mentioned  in  the  margin.* 

2.  These  Kules  shall  come  into  operation  on  the  Ist 
December,  1876. 

T^  is  the  date  at  which  the  1 7th  section  of  tho  Appellate  Jurisdiction 
Aet  oune  into  operation,  so  that  these  Kulos  must  bereoidasif  incoriMratcd 
wfOt  that  Motion. 

Okdek  XXXVI. 
Trial. 

3.  Order  XXXVI.,  Rule  22,  is  hereby  repealed,  and  Order 
mstead  thereof  the  following  Rule  shall  take  effect :—        e^^ 

Upon  the  trial  of  an  action  the  Judge  may,  at  or  after 
the  trial,  direct  that  judgment  be  entered  for  any  oreilher 
fnty,  or  adjoam  the  case  for  further  consideration,  or 
)M*e  any  party  to  move  for  judgment.  No  judgment 
dull  be  entered  after  a  trial  without  the  order  of  a  Court 
«r  Judge.! 

4.  Where  in  any  action  in  the  Chancery  Division  the  Order 
■etian  or  any  question  at  issue  in  the  action  is  ordered  to  ^^^ 

*  See  the  note  to  Rule  1  of  tho  Kules  uf  the  Supremo  Court,  Dcfcmber, 
l»T5. 

t  This  and  the  following  Rules  should  be  read  in  conncctioit  with 
■e(AionBia,41,12,43,44,and  4Gof  tho  Suprome  Court  of  Judicature  Act, 
1873,  ind  B.  17  of  the  AppcUalc  Jurisdiction  Act,  I8T6. 


XXXIX. 

Rule  1b. 


V  iii-Ur  XX.XIX.,  Hill 
instead  llicrcoi'  liio  Ibllovviii^ 

ILulo  1.  Where,  in  an  u 
CommoB  Pleas,  or  Eicheqi- 
triol  by  a  jury,  any  nppltca 
a  SiTisional  Court.  And  w 
Judge  without  a  jury,  the  a 
be  to  the  Court  of  Appeal* 

6.  Applications  forncw  ti 
on  the  opposite  party  t«  she 
eight  days  from  the  date  of 
the  case  can  be  heard,  v 
directed.  Such  motion  sh 
following,  unless  the  Court 
time : — 

An  application  to  a  Div: 
the  trial  has  taken  place  id 
be  made  withia  four  days 
subsequent  day  on  which  o 
application  may  bo  made 
motions.  If  the  trial  ha; 
London  or  Middlesex,  the 
the  first  four  days  of  the  i 
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ORDER  XL. — Motion  for  Judgment.*  ''•w  BoIm, 

Dee.,  1876. 

7.  Order  XL.,  Rules  4  and  G  are  repealed,  and  Rule  5  is  „  , —  - .. — 

repealed  so  far  as  it  affects  trials  before  a  Judge ;  and  the  Rules  4, 5, 
foUowing  Rule  shall  be  substituted  for  Rule  4  :—  ^^  ^' 

4.  Where,  at  or  after  the  trial  of  an  action  by  a  jury,  9^^^.^^* 
the  Judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  leave  reserved,  apply  to  set  aside 
such  judgment  and  enter  any  other  judgment,  on  the 
ground  that  the  judgment  directed  to  be  entered  is  wrong 
by  reason  of  the  Judge  having  caused  the  finding  to  be 
wrongly  entered  with  reference  to  the  finding  of  the  jury 
upon  the  question  or  questions  submitted  to  them. 

Where,  at  or  after  the  trial  of  an  action  before  a  Judge, 
the  Judge  has  directed  that  any  judgment  be  entered,  any 
party  may,  without  any  le^ve  reserved,  apply  to  set  aside 
8uch  judgment  and  to  enter  any  other  judgment,  upon  the 
ground  that,  upon  the  finding  as  entered,  the  judgment  so 
directed  is  wrong. 

An  application  under  this  Rule  shall  be  to  the  Court  of 
Appeal. 

ORDER  LVIlA.t — Divisional  and  other  Courts. 

8.  The  following  proceedings  and  matters  shall  continue  Onlcr  LYIIa. 
to  be  heard  and  determined  before  the  Divisional  Courts ;  ^^^  ^• 

but  nothing  herein  contained  shall  be  construed  so  as  to 
take  away  or  limit  the  power  of  a  single  Judge  to  hear  and 
determine  any  such  proceedings  or  matters  in  any  case  in 
which  he  has  heretofore  had  power  to  do  so,  or  so  as  to 
require  any  interlocutory  proceeding  therein  heretofore 
taken  before  a  single  Judge  to  be  taken  before  a  Divisional 
Court : — 


♦  Order  XL.,  Rule  4a,  supra. 

f  This  is  an  entirely  new  Order,  and  is  inserted  in  the  Schedule  to  the 
8apreme  Court  of  Judicature  Act,  1875,  9upraf  in  its  appropriate  place 


after  Order  LYII. 


lOSi  BULSS  OF  oouirr. 

Smt  BolM,       Proceedings  on  the  Crown  side  of  the  Queen's  Bench 
l)ee.^lSTe^  Division. 

Appeals  from  Keyising  Barristen,  and  prooeediagB 
relating  to  Election  Petitions,  Parliamentary  and 
Municipal. 

Appeals  under  section  6  of  the  County  Courts  Act,  1875. 

Proceedings  on  the  Bevenue  side  of  the  Exohequar 
Division. 

Proceedings  directed  by  any  Act  of  Parliament  to  be 
taken  before  the  Court,  and  in  which  tiie  decision  of  the 
Court  is  final. 

Cases  stated  by  the  Bailway  Commissioners  under  tke 
36  and  37  Vict.,  c.  48. 

Cases  of  Habeas  Corpus,  in  which  a  Judge  directs  that 
a  rule  nisi  for  the  writ,  or  the  writ  be  made  retumaUe 
before  a  Divisional  Court. 

Special  cases  where  all  parties  agree  that  the  same  be 
heard  before  a  Divisional  Court. 

Appeals  from  chambers  in  the  Queen's  Bendi,  ConanoQ 
Pleas,  and  Eschoquer  Divisions,  and  applications  for  new 
trials  in  the  said  Division  where  the  action  has  been  tried 
with  a  jury. 
Order  LVU        ^'  Where,  by  section  17  of  the  Appellate  Jurisdictio 
Rule  3.        *  Act,  1876,  or  by  these  Rules,  any  application  ought 
be  made  to,  or  any  jurisdiction  exercised  by  the  Jud 
before  whom  an  action  has  been  tiied,  if  such  Judge  tb 
die  or  cease  to  be  a  Judge  of  the  High  Court,  or  if  si 
Judge  shall  be  a  Judge  of  the  Court  of  Appeal,  or  if 
any  other  reason  it  shall  be  impossible  or  inconveD 
that  such  Judge  should  act  in  the  matter,  the  Preai 
of  the  Division  to  which  the  action  belongs  may  eitihi 
a  Special  Order  in  any  action  or  matter,  or  by  a  Qe 
Order  applicable  to  any  class  of  actions  or  matters^  nonr 
some  other  Judge  to  whom  such  application  may  be  ' 
and  by  whom  such  jurisdiction  may  be  exercised. 


•1»  ."-. 


%vhm  OF  fxvuRT.  loss 

10.  Every  Vacation  Judge  shall  have  tlio  same  power 
Uid  authority  as  heretofore.  — 


OBDER  LVIII. — Appeals  from  Inferior  Courts.* 
11.  Rule  16  of  the  Rules  of  the  Supreme  Court,  De-  Order  LVn., 
QflBiber,  1875^  is  hereby  repealed,  and  instead  thereof  the  ^^^^x  yttt 
Allowing  provision  shall  take  effect  : —  Rule  19. 

Every  Judge  of  the  High  Court  of  Justice  for  the  time 
beuig  shall  be  a  Judge  to  hear  and  determine   appeals 
from  Inferior  Courts,  under  section  45  of  the  Supreme 
Oourt  of  Judicature  Act,  1873.    All  such  appeals  (except 
Admiralty   appeals  from    Inferior   Courts,    which  until 
further  order  shall  be  assigned  as  heretofore  to  the  present 
Judge  of  the  Admiralty  Court)  shall  be  entered  in  one 
list  by  the  Officers  of  the  Crown  Office  of  the  Queen's 
Bench  Division ;  and  shall  be  heard  by  such  Divisional 
Oourt  of  the  Queen's  Bench,  Common  Pleas,  or  Exche- 
quer Division,  as  the  Presidents  of  those  Divisions  shall 
from  time  to  time  direct. 

ITothing  in  this  Order  shall  affect  the  validity  of  any 
Bole^br  Regulation  heretofore  issued  with  reference  to 
Mieli  appeals  by  the  Divisional  Court  formed  under  the 
•aid  section. 

Cairks,  C 

A.   E.   CoCKBXJBK. 

G.  Jessel. 
Coleridge. 
FiTZROY  Kelly. 

Wm.    BaLIOL   BRETT.t 

RoBr.  LusH.t 

C.   E.    PoLLOCK.t 
H.   MANISTY.t 


•  This  new  Rule  docs  not  appear  to  havo  anything  to  do  vith  tho 
,  Appellate  Jurisdiction  Act,  1876,  but  only  with  s.  46  of  the  Supreme 
Court  of  Judicature  Act,  1875. 

t  The  four  Judges  appointed  by  the  Lord  Chancellor  under  8. 17  of  the 
Appellate  Jurisdiction  Act,  1876,  to  carry  out  tho  provisions  of  that 
•oction.     Vide  tupra. 
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NOTICES  OF  TRIAL. 
s«e.,  1876.  Chancery  Division. 

Notice.* 

The  attention  of  Solicitors  is  called  to  the  provisioni  in  tbe  Jvdii 
tore  Rules  as  to  Notices  of  Trial  ;t  as  Notico  of  Trial  can  only  be  pi 
after  pleadings  closed,  the  proper  course,  where  there  are  no  pkidit 
is  to  set  the  action  down  on  motion  for  judgment  under  (MerX 
Rule  1. 

R.  H.  LsACH, 

Senior  Refittrm 
Chaxceky  Registrars*  Office, 
December  f  1876. 


APPOINTMENT  OF  DISTRICT  REGISTRAR  PI 

MANCHESTER. 

Order  in  Council-J 

Whereas  by  **  The  Supremo  Court  of  Judicature  Act,  1873"}  i 
enacted  tliat  it  shall  be  lawful  for  Her  Majesty,  by  Order  in  Council,  i 
time  to  time  to  direct  that  there  shall  be  District  Registrars  in  such  pUa 
shall  bo  in  such  Order  mentioned  for  districts  to  be  thereby  defined,  t 
which  wi-its  of  summons  for  the  commencement  of  actions  in  the  B 
Court  of  Justice  may  bo  issued,  and  in  which  such  proceedings  mz] 
taken  and  recorded  us  are  horeinaftcr  mentioned  ;  and  Her  Majesty  i 
th(«reby  appoint  that  any  Kegistmr  of  any  County  Court,  or  any  Regis 
or  Prothonotary  or  District  Prothonotary  of  any  local  Court  whose  iuris 
tion  Ls  hereby  trnnsfeiTcd  to  the  said  Iliph  Court  of  Justice,  or  fro^Twl 
an  apjM^al  is  hereby  g-iven  to  tlic  said  Court  of  Ap]>oal,  or  any  poi 
who,  havinii:  been  a  District  Pepristrar  of  the  Court  of  Probate,  or  of 
Admiralty  Court,  shall  undrr  this  Act  become  and  be  a  District  Regi* 
of  the  said  Ili^^h  Court  of  Justice,  or  who  shall  horeaftor  bo  app^-it 
such  District  Pepfistrar,  shall  and  may  Im-  a  District  Registrar  of  thei 
High  Court  for  the  purpose  of  issiiini:^  sue  h  writs  as  aforesaid,  and  Iut 
such  proceedings  taken  before  him  as  are  hereinafter  mentioned  : 

And  whtTcas  Her  Majesty,  brand  with  the  advice  of  Her  Pi 
('ouneil,  did,  on  the  12th  day  of  AuiJrust,  1875,  order  that  there  should 
District  Peufistrars  in  certain  places  in  Kn^land :  || 

And  whereas  by  the  baid  Order  it  was  ordered  that  there  should 
a  District  Pei::istrar  at  Manchester,  and  the  District  Prothonotarj 
Manchester  of  the  Court  of  Comm(m  Pleas  at  Lancaster  wad  thor 
ui)pointed  the  District  Pegistrar  at  Manchester  : 

And  whenas  by  the  death  of  the  person  who  at  the  date  of  the  i 

•  W.  N.,  1877,  Notices,  p.  68.     Tliis  notico  has  frequently  app^ 
tacked  on  to  the  notice  as  to  motions  under  Order  XL.,  tupra 
t  See  Order  XXXVI. ,  Pules  3  to  15,  supra, 
t  W.  N.,  1876,  Notices,  p.  632. 
^  Section  GO,  supra. 
y  See  this  Order  in  Council,  supra. 


J.lVElirOOL    TASSAGE    COURT.  lO-J? 

Onkr  in  Council  licld  tiioofliroof  District  Prothonot.ny  at  i\rancla'.st('r  Order  in 
«)f  the  said  Court  of  (.'onimon  Tlcas,  ;i  vacancy  lias  occurred  iu  the  s.aid  Council, 
office,  and  such  office  being  considered  unnecessitry,  the  Lord  Chancellor,  Dec.  9,  1876. 

with  the  concurrence  of  the  Treasury,  and  in  pursuance  of  the  power  or  ■ — 

authority  in  that  behalf  vested  in  him  by  the  Supreme  Court  of  Judica- 
ture Act,  1873*  has  abolished' the  same  : 

And  whereas  it  seemeth  fit  to  Her  Majesty,  by  and  with  the  advice  of 
Her  Privy  Council,  that  further  provision  for  the  appointment  of  a 
I>utrict  Registrar  at  Manchester  should  be  made : 

Now,  therefore,  Her  Majesty,  by  and  with  the  advice  of  Her  Privy 
Conndl,  is  pleased  to  order,  and  it  is  hereby  ordered,  that  Henry  John 
"Wallrer,  the  present  Rejfpstrar  of  the  County  Court  of  Hampshire,  holden 
at  8outhampton,t  shall  bo  and  is  hereby  appointed  District  Eegistrar 
at  Manchester  for  the  district  ordered  to  be  the  district  for  Manchester  by 
the  said  Order  in  Council  of  the  12th  day  of  August,  1875. 

C.  L.  Peel. 
December  9AS76, 


BOROUGH  OF  LIVERPOOL. 

Passage  Court  Orders  and  Rules,  signed  on  the  22nb 

DAY  OF  December,  18764 

1. — ^Tho  provisions  of  **  The  Supreme  Court  of  Judicature  Acts,  1873 
and  1875,"  and  such  Orders  and  Rules  made  in  pursuance  thereof  as  are 
now  in  force,  as  well  as  any  Orders  or  Rules  which  may  hereafter  be 
made  and  be  in  force  for  the  time  being,  by  virtue  of  the  said  Act^  shall 
[oxoept  as  hereinafter  is  excepted  or  otherwise  provided  for]  extend,  and 
oe  applied  to,  and  the  forms  therein  mentioned  shall  be  adopts  and  used 
in  all  actions,  causes,  and  matters  which  at  or  after  the  time  of  the  coming 
into  operation  of  these  Rules  shall  be  within  the  cognizance  of  the  Court 
of  Passage  of  the  Borough  of  Liverpool,  but  so  fkr  only  as  such  pro- 
'Visions,  Orders,  Rules,  and  forms  respectively  are  or  may  be  applicable 
thereto,  with  such  alterations  as  the  nature  of  the  action,  the  description 
of  the  Court,  the  character  of  the  parties,  or  the  circumstances  of  the 
case  may  render  necessary,  but  any  vEu*iance  therefrom  not  being  in 
matter  of  substance  shall  not  affect  their  validity  or  regularity.} 

2. — Provided  always  that  all  the  Rules  and  Regulations  of  this  Court 

•  Section  77,  Mupra;  s.  78,  however,  contempLites  the  existence  of 
**  successors"  of  "  the  "  then  " existing  District  Prothonotaries." 

t  See  s.  60  of  the  same  Act,  »upra, 

j  See  the  note  to  s.  89  of  the  Principal  Act,  supra.  These  Rules, 
wluch  were  framed  by  the  learned  Assessor  of  the  Court,  Mr.  Baylis,  Q.C., 
afford  a  very  useful  example  of  a  short  method  of  adapting  the  Supremo 
Court  of  Judicature  Acts,  and  the  Orders  and  Rules  of  Court  made 
under  them,  to  an  Inferior  Court.  Compare  the  new  Rules  of  the  Chan- 
cery of  Lancaster,  and  the  note  to  s.  05  of  the  Principal  Act,  supra. 

{  Where  there  were  no  special  Rules  applicable  to  this  Court,  the 
practice  was  as  nearly  as  might  be  comformable  to  the  Rules  and  Prac- 
tices of  the  Supreme  Courts  at  Westminster.  Rule  125  of  the  Rules  of 
the  Passage  Court,  1853. 
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in  force  at  the  date  hereof,*  and  bo  fiir  aa  the  same  ahaU  not  be  aiedi 
by,  and  do  not  conflict  with,  these  Rolea,  ahall  remain  in  force. 

3. — Every  pleading  may  be  either  printed  or  written,  or  partly  pristi 
and  partly  written ;  f  provided  always,  that  in  actions  to  recover  a  k 
ftnm  than  twenty  pounds,  and  where  such  pleading  ahaU  contain  k 
than  10  folios  X  of  72  words  eaoh  fevery  figure  being  counted  as  a 
word),  the  costs  of  such  printing  snail  oe  in  the  diacretion  of  the  B 
gistrar. 

4. — That  with  reference  to  actions  commenced  when  these  Rulea  ca 
into  operation,  where  no  declaration  has  been  delivered  at  the  tins 
coming  into  operation  of  these  Rules,  §  the  action  ahall  be  oontinned  i 
oordingto  these  Rules. 

5.— That  in  all  other  cases  the  action  shall  be  continued  up  tol 
close  of  the  pleadings,  according  to  the  practico  of  the  Court  of  Ptsa 
existing  before  and  up  to  the  time  of  these  Rules  coming  into  openti 
and  afterwards  according  to  those  Rules,  subject,  however,  to  an  or 
at  the  instance  of  cither  party  to  proceed  at  any  stage  according  to  i 
provisions  of  these  Rules. || 

6. — ^Tho  Assessor  or  Judge,  Registrar  and  Deputy-Reip'strar,  Sergea 
at-Mace,  and  other  officertilF  of  the  said  Court  of  Passage,  and  tli 
successors,  shall,  mutatis  mutandU  (subject  to  the  Roles  of  the  i 
Court),  porlbrm  the  same  or  the  like  duties,  and  exercise  the  same  or 
like  powers  and  authorities  in  respect  of  all  actions,  causes,  and  mail 
depending  in  the  said  Court  of  Passage  at  the  coming  into  operation 
these  Rules,  and  also  in  respect  of  all  actions,  causes  and  matters  wh 
may  afterwards  be  commenced  in  the  said  Court  as  at  the  coming  i 
operation  of  these  Rules  may  lawfully  be  performed  and  exerrisoi 
them  respectively  under  any  Act  of  Parliament  for  the  time  beinfr 
force  with  respect  to  the  said  Court,  or  under  any  other  authority,  1 
subject  to  such  appeal  only  as  existed  at  the  time  of  the  coming  ii 
operation  of  these  Rules,  or  which  hereafter  may  exLst. 

7. — Those  Rules  shall  eomo  into  operation  on  and  from  thr  first  dnj 
January',  1877. 

Signed  by  me,  this  21st  day  of  December,  1876, 

T.  HENRY  BAYLIS,  Assessor. 


Wo  allow  and  eonfirm  those  Orders  J 
and  Rules,  this  22nd  day  of  > 
Dccemhor,  1876.  ) 


NATHL.  LTXDLEY 
IT.  MANISTY. 
HENRY  C.  LOPES. 


♦  The  Rules  and  Regulations,  previously  in  force,  were  mado  on  1 
24th  of  October,  1853,  in  pursuance  of  **Tho  Liverpool  Court  of  Passa 
Procedure  Act,  18.53  ;"'  they  annulled  all  proA-ious  Rules  of  Practirc. 

t  Compare  Order  XIX.,  Rule  5,  ftupra. 

X  See  Order  XIX.,  Rule  5a,  Rules  of  the  Supreme  Court,  June,  18" 
Mupra. 

}  This  is  in  accordance  with  the  notice  of  Mr.  Justice  Lush,  at  cha 
bors,  November  2nd,  1 876,  supra. 

(I  This  is  taken,  also,  from  the  notice  of  Mr.  Justice  Lush,  at  ch-nmbe 
on  the  2nd  November,  1875. 

II  Compare  s.  77  of  the  Principal  Act  and  Order  LX.,  supra. 
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1877.  '«*^ 

INTEELOOUTORT  ORDERS.  ^^' 

THE  COURT  OP  APPEAL,  AT  MNOOLN'S  INN.* 

I^otiee. 

Thx  Sbktor  Bboistrar  has  been  directed  to  giye  notice  that,  in  fatm^ 
iippeals  from  interlocutory  orders  in  any  of  the  following  oases  will  be 
set  down  for  hearing  in  a  separate  list  r — 

1.  On  applications  for  injunctions,  prohibitions,  writs  of  n4  eicemt  rsfn^, 
or  imiiorarif  and  for  stop  orders  on  securities  or  documents  in  Ck)urt. 

ft.  On  applications  for  and  relating  to  the  appointment  of  receiyen, 
managers,  or  official  liquidators. 

3.  On  applications  for  enlarging  the  time  for  redemption,  for  payment 
into  Court,  or  for  doing  any  other  act,  or  for  taking  any  proceedings. 

4.  On  applications  relating  to  wards  or  infants  and  the  management 
of  their  property. 

6.  On  applications  relating  to  all  matters  of  contempt  and  to  the 
execution  of  decrees,  judgments,  and  orders. 

6.  On  applications  relating  to  the  discovery  and  inspection  of 
doonskeiits. 

7.  And,  generally,  on  all  applications  relating  merely  to  matters  of 
praotioe  or  procedure. 

The  Solicitor  applying  to  set  down  any  appeal  in  such  list  will  be 
required  to  produce  his  notice  of  motion  and  certify  at  the  foot  thereof 
the  olasB  to  which  it  belongs.t 

R.  H.  Leach, 

Senior  Begittrar. 
Chancebt  Reoistkabb*  Office, 
29M  January,  1877. 

On  November  10th,  1875,  James,  L.J.,  said^  that,  without  then  settling 
what  was  an  interlocutory  order,  the  Court  of  Appeal  had  determined 
that  all  summonaea  which  Jinally  settled  the  rights  of  parties y  such  as 
summonses  under  winding-up  orders  or  in  administration  suits,  would  be 
heard  by  the  full  Court. 


TRIALS  BEFORE  A  JUDGE  AND  JURY  IN 

CHANCERY  ACTIONS. 

Notice. % 

In  actions  assigned  to  the  Chancery  Division,  when  the  plaintiff  under 
Order  XXXVI.,  Rule  3,  of  the  Rules  of  the  Supreme  Court,  g^ves  notice 

•  W.  N.,  1877  (Notices),  p.  88. 

t  As  to  appeals  from  Interlocutory  Orders,  see  Order  LVIII.,  Rules 
4y  14,  and  16,  and  s.  12  of  the  Supreme  Court  of  Judicature  Act,  1875. 
t  1  Ch.D.,  41. 
§  W.  N.,  1877  (Notices),  p.  88. 
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Vottoe,       of  trial  before  a  Judge  and  jury,  the  action  ia  to  be  entered  for 
Febmarji     witii  the  Associates  instead  of  with  the  Chancery  Eegistrar.* 

1S77.  Where,  after  the  plaintiff  has  given  notice  of  trial  in  any  other 

"■""■—""""  manner  and  has  set  down  the  action  in  the  Chancery  Division,  the 
defendant  has  under  the  provisions  of  the  same  Hulo  given  notice  that 
he  desires  to  have  the  issues  of  fiict  tried  before  a  Judge  and  jury,  the 
action  will  be  marked  in  the  Cause  Book  **  Jury  tritd  at  defendant's 
instance  "  on  the  request  of  the  Solicitor  for  either  party,  and  on  the 
certificate  of  such  Solicitor,  that  such  notice  has  been  duly  given  within 
the  time,  or  extended  time,  referred  to  in  Rule  3. 

Actions  which  have  been  so  mailed  will  bo  added  by  the  Associatea  U> 
their  list  of  actions  for  trial,  upon  the  Solicitor  for  either  party  bring- 
ing to  them  the  certificate  of  the  Chancery  Registrar  in  the  form  given 
below,  annexed  to  the  statement  of  daim.  Such  actions  will  be  placed 
in  the  list  in  the  order  in  which  they  are  entered  with  the  Associates. 

R.  H.  Leach, 

Senior  £egUtrar, 
Chancbrt  Rboistrabs'  Officb, 
February,  1877. 

llUference  to  Record,  and  Short  Title], 

I  CEBTiFT  that  this  action  was  entered  for  trial  in  the  Cause  Book  of 
the  Chancery  Division  on  the  day  of  ,  and  that  it  has  been 

this  day  marked  ''Jury  trial  at  defendant's  instance"  in  accordance 
with  a  notice  given  by  the  defendant  under  Order  XXXVI.,  Rule  3,  of 
the  Rules  of  the  Supreme  Court. 

Dated  the  day  of 

for  the  Senior  Regittrar, 


APPEALS  FROM  INFEEIOR  COURTS. 

HIGH  COURT  OF  JUSTICE. 

Queen's  Bench,  Common  Pleas,  and  Exchequer 

Divisions, 
Orders  of  Court. 

1 .  It  is  ordered  that  motions  under  the  6th  section  of  38  and  39  Vict, 
c.  60,1  shall  be  made  in  the  Queen's  Bench,  Common  Pleas,  and  Ex- 
chequer Divisions  only  upon  the  days  appointed  for  hearing  appeals  irom 
Superior  Courts,  and  no  such  motion  shall  be  made  by  way  of  appeal 
from  any  County  Court,  unless  a  copy  op  the  Judge's  notes,  signed  bt 
THE  Judge,  shall  have  been  handed  to  the  proper  officer  in  Court,  unless 
otherwise  ordered. 

2.  It  is  ordered  that  the  party  entering  a  special  case  under  Order 
LVm.,  Rule  19,  at  the  Crown  Office  of  the  Queen's  Bench  Division, 
shall,  four  clear  days  before  the  day  appointed  for  argument,  deliver  two 

•  See  the  note  to  Order  XXXVI.,  Rule  29a,  eupra,  and  Warner  v. 
Jfurdoehy  Murdoch  v.  Warner,  4  Ch.  D.,  760;  46  L.  J.  (Ch.),  121; 
35  L.  T.,  748.  A  Judge  of  the  Chancery  Division,  fitting  ae  eueh,  cannot 
try  an  action  with  a  jury. 

t  W.  N.,  1877  (Notices),  p.  68.  See  the  note  to  s.  46  of  the  PHndpal 
Act,  and  to  Order  LVIII.,  Rule  19,  supra, 

I  County  Courts  Act,  1875. 
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copic3  of  the  case  to  tho  Judges  of  the  Divisional  C'ourt,  to  whicli  such       Noticeii 
c:iuso  haa  been  assijJSTHMl  for  arguun'nt,  at  the  Judges*  chambers,  in  Kolla    April,  1877. 
Gardens,  Chancery  Lane,  such  copies,  to  be  marked  "  for  tho  use  of  tho  " 

■Judges  in  the  Queen's  IJench  [Common  Pleas,  or  Exchequer]  Di\'i8ion," 
and  not  with  the  name  of  any  particular  Judge,  and  to  bo  divided  into 
paragraphs  and  numbered,  as  in  the  special  cose.  Such  copies  aro  to 
be  forthwith  forwarded  to  the  proper  Division  at  'VVe8tinin8t<;r. 


SITTINGS  OF  OFFICIAL  REFEREES  * 

Notice. 

The  OflBcial  Referees,  Mr.  DowdeswoU,  Q.C.,  and  Mr.  H.  W.  Vorey, 
"Will  in  future  hold  their  sittings  at  No.  32,  Abingdon  Street,  West- 
minster, where  all  cases  before  them  in  London  will  bo  tried. 


COPIES  OF  PLEADINGS. 

HIGH  COURT  OF  JUSTICE. 

Chancery  Division. 
Notice, 

No  causes  or  actions  will  in  future  bo  entered  for  trial,  unless  two 
copies  of  the  whole  pleadings  are,  pursuant  to  Rule  17  of  Ordw 
XXXVI.f  of  tho  Rules  of  Court,  1875,  deUvored  to  tho  Officer  at  tho 
same  time.  J 


•  W.  N.,  1877  (Notices),  p.  209.  See,  as  to  Official  Referees,  rs.  56  to 
59,  and  s.  83  of  the  Principal  Art;  Order  XXXVI.,  Rules  29a  to  34; 
Order  LXI.,  Rule  8,  supra,  and  the  new  Order  of  24th  April,  1877,  as  to 
Official  Referees'  Fees,  infra. 

t  W.  N.,  1877  (Notices),  p.  209. 

}  Order  XXXVI.,  Rulo  17a,  supra. 


SUPEEME  COURT  OF  JUDICATUE 

ACT,  1877. 


40  VICTORIA,  CHAPTER  9. 

An  Act  for  amending  the  Supreme   Court 
Judicature  Acts,  1873  and  1875.* 

[24th  April,  18; 

AAti877,     "D^  it  enacted  by  the  Queen's  most  Excelle 
JLI    Majesty,  by  and  with  the  advice  and  co 

sent  of  the  Lords  Spiritual  and  Temporal,  ai 

Commons,  in  this  present  Parliament  assemble 

and  by  the  authority  of  the  same,  as  follows  :— 

There  is  no  preamble  to  this  Act;  if  one  had  be 
firamed  it  might  have  run,  "  Whereas  it  is  expediait 
empower  Her  Majesty  to  appoint  a  Judge  of  the  Hij 
Court  of  Justice  in  addition  to  the  number  of  Judges 
that  Court  authorised  to  be  appointed  by  the  -  lp  i 
Court  of  Judicature  Acts,  1873  and  1875,  in  order  to  faci 
tate  the  due  administration  of  justice  in  the  Chance 
Division  of  that  Court." 

Section  1. — Construction  and  Short  Title  ofA< 

This  Act  shall,  so  far  as  is  consistent  with  tl 
tenor  thereof,  be  construed  as  one  with  tl 
Supreme  Court  of  Judicature  Acts,  1873  ai 
1875,  and  together  with  the  said  Acts  may  ' 
cited  as  "  The  Supreme  Court  of  Judicature  Ad 
1873,  1875,  1877,'*  and  this   Act  may  be  cifc 

*  This  Act  is  largely  due  to  the  efiforU  of  Mr.  Osbom  Morgan,  Q 
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separately  as  **  The  Supreme  Court  of  Judicature    ^*  w^» 
Act,  1877/'  — 

See  section  1  of  the  Supreme  Court  of  Judicature  Act, 
1873,  and  section  1  of  the  Supreme  Court  of  Judicature 
Act,  1875.    This  section  is  modelled  on  the  latter. 

Section  2. — Appointment  of  Additional  Judge 

of  Sigh  Court  of  Justice. 

It  shall  be  lawful  for  Her  Majesty  to  appoint  a 
Judge  of  the  High  Court  of  Justice  in  addition  to 
the  number  of  Judges  of  that  Court  authorised  to 
be  appointed  by  the  Supreme  Court  of  J  udica- 
ture  Acts,  1873  and  1875. 

See,  as  to  the  number  of  Judges  authorised  to  be  ap- 
pointed, section  5  of  the  Supreme  Court  of  Judicature  Act, 
1873,  section  3  of  the  Supreme  Court  of  Judicature  Act, 
1876,  and  section  15  of  the  Appellate  Jurisdiction  Act, 
1876,  supra. 

Section  3. — Position  of  Additional  Judge. 

The  Judge  appointed  in  pursuance  of  this  Act 
shall  be  in  the  same  position  as  if  he  had  been 
appointed  a  Puisne  Judge  of  the  said  High  Court 
in  pursuance  of  the  Supreme  Court  of  Judicature 
Acts,  1873  and  1875 ;  and  all  the  provisions  of 
the  Supreme  Court  of  Judicature  Acts,  1873  and 
1876,  for  the  time  being  in  force  in  relation  to  the 
qualification  and  appointment  of  Puisne  Judges 
of  the  said  High  Court,  and  to  their  tenure  of 
office,  and  to  their  precedence,  and  to  their  sala- 
ries and  pensions,  and  to  the  officers  to  be  attached 
to  the  persons  of  such  Judges,  and  all  other  pro- 
visions relating  to  such  Puisne  Judges,  or  any 
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^S^l^'    of  them,  with  the  exception  of  sucli  provisions  as 

apply  to  existing  Judges  only,  shall  apply  to  the 

Additional  Judge  appointed  in  pursuance  of  this 
section  in  the  same  manner  as  they  apply  to  tlie 
other  Puisne  Judges  of  the  said  Court  respec- 
tively. The  Judge  appointed  in  pursuance  of 
this  Act  shall  be  attached  to  the  Chancery  Divi- 
sion of  the  said  High  Court,  subject  to  such  power 
of  transfer  as  is  in  the  Supreme  Court  of  Judica- 
ture Act,  1873,  mentioned. 

This  section  is  modelled  upon  section  15  of  the  Appellate 
Jurisdiction  Act,  1876,  which  relates  to  the  appointment, 
Ac,  of  three  Additional  Ordinary  Judges  of  flie  Court  of 
Appeal. 

"  Qualification."  See  section  8  of  the  Supreme  Court  of 
Judicature  Act,  1873,  supra, 

"  Appointment."    See  section  5  of  the  same  Act,  supra, 
"  Tenure  of  office."     See  section  5  of  the  Supreme  Court 
of  Judicature  Act,  1875,  supra. 

"  Precedence."     See  section  6  of  the  same  Act,  supra, 
'*  Salaries."     See  section  13  of  the  Supremo  Court  of 
Judicature  Act,  1873. 

"  Pensions."     See  section  14  of  the  same  Act,  supra, 
*^  Officers  attached  to  their  persons."     See  section  79  of 
the  same  Act,  supra, 

**  Power  of  transfer."  By  section  31  of  the  Supreme 
Court  of  Judicature  Act,  1873,  any  Judge  of  any  of  the 
Divisions  of  ihe  High  Court  may  be  transferred  by  Her 
Majesty,  under  Her  Royal  Sign  Manual,  from  one  to 
another  of  the  Divisions. 

Section  4. — Style  of  Judges. 

And  whereas  it  is  expedient  that  a  uniform 
style  should  be  provided  for  the  Ordinary  Judges 
of  the  Court  of  Appeal  and  for  the  Judges  of  the 
High  Court  of  Justice  (other  than  the  Presidents 
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of  Diyisions)  :  Be  it  enacted,  that  the  Ordinary    ^*^^JJ^» 

Judges  of  the  Court  of  Appeal  shall  be  styled 

**  LoKDS  Justices  of  Appeal/*  and  the  Judges 
of  the  High  Court  of  Justice  (other  than  the 
Presidents  of  Divisions)  shall  be  styled  "  Justices 
OP  THE  High  Court." 

This  section  is  a  happy  settlement  of  a  long-standing 
controversy,  respecting  the  proper  mode  of  addressing  the 
Judges  of  the  High  Court  of  Justice  and  Court  of  Appeal, 
respectively.  Section  5  of  the  Supreme  Court  of  Judicature 
Act,  1873,  directed  that  the  new  Judges  of  the  ffigh  Court 
should  be  styled  in  their  appointment  "Judge  of  the 
High  Court  of  Justice,"  but  that  they  should  be  addressed 
in  the  manner  which  was  t/ien  customary  in  addressing  the 
Judges  of  the  Superior  Courts  of  Common  Law.  It  is 
usual  in  private  life  to  accost  a  Puisne  Judge  as  simply 
"  Judge  " — ("  Dear  Judge  "  in  a  letter) — but  it  would  he 
ridiculous  so  to  address  him  in  open  Court.  The  5th 
section  would  seem  to  sanction  addressing  him  as  ^*  Mr. 
Justice,*'  or  "  Mr.  Baron."  "  Mr.  Justice  "  will,  in  future, 
be  the  proper  appellation  of  every  Puisne  Judge  in  open 
Court. 

Mr.  Baron  Huddleston  is  "  The  Last  of  the  Barons." 
The  Supreme  Court  of  Judicature  Act,  1873,  enacted 
that  "  the  Ordinary  and  Additional  Judges  of  the  Court 
of  Appeal  shall  be  styled  *  Lords  Justices  of  Appeal.' " 
On  the  Report  of  the  Supreme  Court  of  Judicature  Bill, 
1875,  Sir  Richard  Baggallay,  the  then  Attorney- General, 
moved  to  omit  the  word  "  Lords  "  before  "  Justices,"  in 
clause  4  of  that  Bill,  which  was  substituted  for  s.  6  of  the 
previous  measure,  and  he  was,  oddly  enough,  the  first  to 
receive  the  uncouth  suffix,  **  J. A."  The  Times  reporters 
had  the  good  taste  to  style  him  and  also  Sir  George 
Bramwell,  Sir  Baliol  Brett,  and  Sir  Richard  Amphlett, 
**  Lord  Justice."  This,  in  future,  is  to  be  their  Statutory 
style. 

Section  5. — Definition  of  Fuisne  Judge. 
A  Puisne  Judge  of  the  High  Court  of  Justice 
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Act  urn,    means,  for  the  purposes  of  this  Act,  a  Judge  oi 

the  High  Court  of  Justice  other  than  the  Lou 

Chancellor,  the  Lord  Chief  Justice  of  TWigUnJ 
the  Master  of  the  Rolls,  the  Lord  Chief  Justio 
of  the  Common  Pleas,  and  the  Lord  Chief  Baioi 
and  their  successors  respectively. 

See  B.  5  of  the  Supreme  Court  of  Judicature  Ad,  187 
The  titles  of  the  three  Common  Law  Chiefs  and  of  tl 
Master  of  the  Bolls,  may,  however,  be  abohshed  I 
Order  in  CounciL* 

Section  6. — Continuation  until  Ist  January^ 
1879,  of  s.  34  of  38  ^  39   Vict.  c.  77. 

Section  thirty-four  of  the  Supreme  Court  < 
Judicature  Act,  1875,  shall  be  construed  as 
the  first  day  of  January,  one  thousand  dg! 
hundred  and  seventy-nine  were  therein  inserte 
in  lieu  of  the  first  day  of  January,  one  thousai 
eight  hundred  and  seventy-seven. 

By  the  Appellate  Jurisdiction  Act,  1876,  s.  21,  thetii 
was  extended  to  the  Ist  of  January,  1878. 


OFFICIAL  REFEREES'  FEES.t 

Order  as  to  tiie  Fees  to  bk  taken  by  the  Orpia 

Referees. 

The  Right  Honourable  Hugh  MacCalmont,  Bai 
Cairns,  Lord  High  Chancellor  of  Great  Britain,  with  1 
advice  and  consent  of  the  undersigned  Judges  oi  1 
Supreme  Court,  and  with  the  concurrence  of  the  1m 

♦  Supreme  Court  of  Judicature  Act,  1873,  8.  32. 
t  W.  N.,  1877  (Noticefl),  p.  228.     See  the  note  to  the  Onler  of  the 
of  February,  187B,  supra,  as  to  the  Official  Beferees*  fees. 
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Gonuniuionen  of  Her  Majesty's  Treasury,  doth  hereby,  i^nilt. 
in  «zerciBe  of  the  powers  for  this  parpoae  given  by  the  TUlft. 
Snpreme  Court  of  Judicature  Act,  1875,  and  of  all  other 
povrers  and  authorities  enabling  him  in  this  behalf  re- 
scind, as  to  all  matters,  questions,  or  issues  which  shall 
loB  referred  to  an  Official  Beferee  from  and  after  the  date 
hereof,  the  order  as  to  the  fees  to  be  token  by  the  Official 
Hefereea  made  on  the  let  day  of  February,  1876,  and  doth 
order  and  direct  as  foUows : — 

From  and  after  the  date  hereof,  the  fee  to  be  token  by 
an  Official  Beferee  attached  to  the  Supreme  Court,  in 
respect  of  all  matters,  questions,  or  issues  referred  to  him 
by  any  order,  shall  be  the  sum  of  £5  for  the  entire  re- 
ference, irrespective  of  the  time  occupied,  which  som 
shall  be  paid  before  the  reference  is  proceeded  with. 

Every  such  fee  shall  be  collected  by  means  of  a  stomp 
or  stamps  to  be  affixed  to  the  appointment  paper  or 
sommcms  issued  by  the  Official  Beferee  for  appointing  the 
time  and  place  for  proceeding  with  the  reference. 

Where  the  sittings  under  a  reference  are  to  be  held 
dsewhere  than  in  L(mdon,  a  oonvenirait  place  in  which 
the  sittings  may  be  held  shall  be  provided  to  the  satis- 
fitction  of  the  Offidal  Beferee,  by  and  at  the  expense  of  the 
party  proceeding  with  the  reference ;  and  there  shall  be 
paid,  in  addition  to  the  above  fee  of  £5,  £1  lis.  6d.  for 
every  night  the  Official  Beferee,  and  15s,  for  every  night 
the  Official  Beferee's  clerk,  is  absent  from  London  <hi  the 
buiness  of  the  reference,  together  with  the  Teawnable 
expenses  of  their  travelling  from  London  and  back. 

A  depodt  on  account  of  expenses  may  be  required 
before  proceeding  with  tho  reference,  or  at  any  time 
during  the  course  thereof;  and  a  memorandum  of  the 
amount  deposited  shall  be  delivered  to  the  party  making 
the  deposit. 

The  fees  and  expenses  and  deposit  (If  any)  hereby 
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Ordar,       authorized  in  respect  of  any  rcfereiKx 

1^,  '     tii-st  instance  by  the  party  proceeding 

~~  Tho  Official  Eeferees  ehall  confer 

that  may  be  made  from  time  to  time 

the  accountinfr  for  all  moneys  receivei 

Dated  this  twenty-fourth  day  of 
eight  hundred  and  seventy-seven. 

Caii 
Jno. 

KOB' 

Hen 

We  certify  that  this  order  is  made  i 

of  the  Commissionera  of  Her  Majest; 

J.  D. 

Row.  "^ 


EULES  OF  THE  STJPRE3 
May,  1877." 
I,  the  Righb  Honourable  Hugh 
Cairns,  Lord  High  Chancellor  of  Oreo 
in  pursuance  of  section  17  of  the  A] 
Act,  187G,  appoint  Sir  William  Bali( 
Luah,  Mr.  Uaron  Pollock,  and  Mr.  Ji 
the  four  Judges  ol'  the  Supreme  Cou 
whom,  together  with  the  Lord  Chanci 
Justice  of  England,  the  Master  of 
Chief  Justice  of  the  Common  Pleaa, 
Baron  of  the  Exchequer,  Rules  cf 
into  eifect  the  enactments  contained  ii 
the  said  Actf  shall  be  made  as  tberai 


'  W.  N.,  187-  (Notices),  p.  280. 
t  Thcwi  Kulea  an)  framcil  for  iho  purpose  c 
Bnpnme  Court  of  Jadicature  Act,  IBTfi. 


RULES  OP   COUET,  1069 

this  appointment  is   to  continue  in  force  until  January   V«w  Bvlei » 

3,  1878.  ^^'  ^^^' 

Cairns,  C. 

EULES. 
!•  These  Rules  may  be  cited  as  ^^  The  Bules  of  the 
Supreme  Court,  May,  1877,"  or  each  separate  Rule  may 
be  cited  as  if  it  had  been  one  of  the  Bules  of  the  Supreme 
Court,  and  had  been  numbered  by  the  number  of  the 
Order  and  Rule  mcDtioned  in  the  margin  * 

2.  These  Rules  shall  come  into  operation  on  Jime  I, 
1877. 

ORDER  XIV. 

Leave  to  Defend  where  Writ  is  Specially  Indorsed.  Order  XIV. 

3.  Order  XIV.,  Rule  1,  of  the  Rules  of  the  Supreme  ^^^°  ^• 
Court,  is  hereby  repealed,  and  the  following  Rulet  is  sub- 
stituted : — 

Where  the  defendant  appears  to  a  wiit  of  summons 
specially  indorsed  under  Order  III.,  Rale  6,  the  plaintiff 
may,  on  affidavit  made  by  himself,  or  by  any  other  person 
who  can  swear  positively  to  the  debt  or  cause  of  action, 
verifying  the  cause  of  action,  and  stating  that  in  his  be- 
lief there  is  no  defence  to  the  action,  call  on  the  defendant 
to  show  cause  before  the  Court  or  a  Judge  why  the  plain- 
tiff should  not  bo  at  liberty  to  sign  final  judgment  for  the 
amount  so  indorsed,  together  with  interest,  if  any,  and 
costs.  The  copy  of  the  affidavit  shall  accompany  the 
summons  or  notice  of  motion.  The  Court  or  a  Judge  may 
thereupon,  unless  the  defendaDt,  by  affidavit  or  otherwise, 
satisfy  the  Court  or  a  Judge  that  he  has  a  good  defence 
to  this  action  on  the  merits,  or  disclose  such  facts  as  may 
be  deemed  sufficient  to  enable  him  to  defend,  make  an 

♦  See  the  note  to  Rule  1  of  the  Rules  of  the  Supreme  Court,  December, 
1S76. 

t  This  new  Rule  will  be  found  inserted  in  its  appropriate  place  in  the 
Schedule  to  the  Supreme  Ck)urt  of  Judicature  Act,  1876,  iupra. 
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V«wliita,  order  empowering  the  plaintiff  to  sign  judgment  acooid- 

— mglj. 

Cairns,  C. 

a.  e.  oockburk. 

G-.  JSSSBL. 
COLBRIOGB. 

FrrzBOT  Ebllt. 

Wm.  Bauol  Bbbtt. 

W.  H.  Makistt. 

Bt.  Lush. 

C.  E.  Pollock. 
May.  1877. 

RULES  OF  THE  SUPEEME  COURT. 

June,  1877. 
RULES. 

1.  These  Rules  may  be  cited  us  "The  Rules  of  tiie 
Supreme  Court,  June,  1877,"  or  each  separate  Rule  may 
be  cited  as  if  it  had  been  one  of  the  Rules  of  the  Supreme 
Court,  and  had  been  numbered  by  the  number  of  the 
Order  and  Rule  mentioned  in  the  margin.t 

2.  These  Rules  shall  come  into  operation  on  the  19th 

of  June,  1877. 

ORDER  V. 

Order  v.,         Subject  to  the  power  of  transfer,  and  subject  also  to  the 

**     power  of  the  Lord  Chancellor  by  Order  from  time  to  time 

otherwise  to  direct,  every  cause  or  matter  which  shall  be 

commenced  in  the  Chancery  Division  of  the  High  Court 

shall  be  assigned  to  one  of  the  Judges  thereof  by  marking 

the  same  with  the  name  of  such  of  the  same  Judges  as  the 

plaintiff  or  petitioner  may  in  his  option  think  fit. 

ORDER  LI. 
Order  LI.,         In  the  Chancery  Division  a  transfer  of  a  cause  from  one 

Bale  la.       

♦  W.  N.,  1877  (Notices),  p.  307. 

t  These  new  Rules  will  be  found  inserted  in  their  appropriate  plaeet 
in  the  Schedule  to  the  Supreme  Conrt  of  Judioature  Aet,  1876. 
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Judge  to  another  may  by  the  same  or  a  separate  order  be   j^^^m?* 

ordered  to  be  made  or  to  be  deemed  to  have  been  made — 

for  the  jmrpose  only  of  trial  or  of  hearing,  and  in  such 
oase  the  original  and  any  ftirther  hearing  shall  take  place 
before  the  Judge  to  whom  the  case  shall  be  so  transferred  ; 
but  all  other  proceedings  therein,  whether  before  or  after 
the  hearing  or  trial  of  the  cause,  shall  be  taken  and  prose- 
eated  in  the  same  manner  as  if  such  cause  had  not  been 
transferred  from  the  Judge  to  whom  it  was  assigned  at  the 
time  of  transfer,  and  as  if  such  Judge  had  made  the  decree  or 
judgment,  if  any,  made  therein,  unless  the  Judge  to  whom 
ihe  cause  is  transferred  shall  direct  that  any  further  pro- 
ceedings therein,  before  or  after  the  hearing  of  trial 
thereof,  shall  be  taken  and  prosecuted  before  himself  or 
before  an  Official  or  Special  Referee. 

Caiens,  C, 
a.  e.  oockbu&n. 
G.  Jessei^ 
RoBT.  Lush. 


ME.  JUSTICE  FRY. 
Oede^  of  the  Lord  Chancelloe.* 

I,  the  Right  Honourable  Hugh  MacGalmont,  Baron 

Cairns,  Lord  High  Chancellor  of  Great  Britaiui  do  hereby 

order  and  direct  as  follows : 

I.  Each  of  the  several  causes  which  have  been  or  shall 
be  transferred  to  Mr.  Justice  Fry  shall,  until  further 
order,  be  deemed  to  have  been  transferred  to  him  for  the 
purpose  only  of  trial  or  of  hearing. 

II.  No  cause  or  matter  shall,  until  further  order,  be 
assigned  to  the  said  Mr.  Justice  Fry  by  the  same  being 
marked  by  the  plaintiff  or  petitioner  with  the  name  of  the 
said  Mr.  Justice  Fry.t 

Dated  this  19th  day  of  June,  1877.         Caiens,  g. 

♦  This  is  a  "  direction  "  given  by  the  Lord  Chancellor  under  Order 
v.,  Rt^o  4a,  »upra. 

f  Th^  necessity  for  this  Order  arose  from  Mr.  Justice  Fry  having  no 
Chamber  Officials. 
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40  &  41  VICT    C.  25. 

An  Act  for  r^^ipilating  the  Examination  of  persons  applying  to  \)e  i 
mitted  Solicitors  of  the  Sapreme  Coort  of  Jadicature  in  England  t 
for  otherwise  amending  the  Law  relating  to  Solicitors. 

[July  23rd;  187". 

TT7HEREAR  under  or  by  virtue  of  the  enactments  of  the  Act  of 
YY  sixth  and  seventh  years  of  the  reign  of  Her  prei»ent  Majesty,  cht] 
seventy- three,  and  of  the  Act  of  the  twenty-third  and  twenty-fn 
years  of  the  same  rci^n.  chapter  one  hundred  and  twenty-seven,  an^ 
the  Supreme  Court  of  Judicature  Acts,  1873  and  1875,  relating  to 
admission  of  persons  as  solicitors  of  the  Supreme  Court,  and  of  reg 
tions  made  under  the  authority  of  those  enactments,  persons  applyin 
be  admitted  as  solicitors  of  the  Supreme  Court  of  Jadicature  in  Engii 
are  (with  certain  exceptions)  required  to  pass  examinations  known 
tpectively  as  the  "  preliminary,"  the  *'  intermediate,*'  and  the  *  fin 
examination : 

And  whereas  under  the  above-mentioned  enactments  the  powv 
making  regulations  for  the  conduct  of  the  said  ezaminationi  and  of 
pointing  examiners  is  vested  in  certain  Judges  of  Her  Majesty's  £ 
Court  of  Justice : 

And  whereas  it  is  expedient  that  such  powers,  subject  as  her 
after  mentioned,  be  vested  in  the  Incorporated  Law  Society,  and  i 
other  amendments  be  made  in  the  law  relating  to  solicitors  of  the  Snpr 
Court : 

Be  it  therefore  enacted  by  the  Queen's  most  excellent  Maiosty,  by 
with  the  advico  and  conrtcnt  of  the  Lonls  Spiritual  and  Tfmp<in!. 
Commons,  in  this  present  Parliament  assembled,  and  by  the  uuthorit; 
the  same,  as  follows : 

Preliminary. 
Section  1. — Short  Title  and  Construction  of  Act, 

This  Act  may  be  cited  for  all  purposes  as  "  The  Solicitors'  Act,  IS 
and  the  Act  of  the  sixth  and  seventh  years  of  the  reiqrn  of  Her  pro 
Majesty,  chapter  seventy-three,  '*  For  consolidating  and  amending  se^ 
of  the  laws  relating  to  Attorneys  and  Solicitors  ])nictisini^  in  En?: 
and  Wales,"  and  the  Act  of  the  twenty-third  and  twenty-fourth  vrar 
the  same  reign,  chapter  one  hundred  and  twenty-seven/'-  To  amend 
laws  relating  to  Attorneys,  Solicitors,  Proctors,  and  Cortificati-d  Con 
aiicers,"  may  be  respectively  cited  for  all  purposes  as  **  The  Solid' 
Act,  1843,"  and  "  The  Solicitors' Act,  1860,"  and  this  Act  shall  (so  far 
consistent  with  the  tenoiir  thereof)  bo  construed  as  one  with  the  said  Sc 
tors'  Acts,  1843  and  1860,  and  with  the  other  enactmcnta  for  the 
being  in  force  relating  to  solicitors. 

Section  2. — Extent  of  Act, 
This  Act  shall  not  extend  to  Scotland  or  Ireland. 

Section  3. —  Commencement  of  Act. 

Tliis  Act  shall,  so  far  as  regards  the  power  of  certain  of  the  Judg 
Her  Majesty's  High  Court  of  Justice  and  of  the  Incorporated  Law  Soi 
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to  make  reguIationB  thereiinder,  and  so  far  as  regards  the  issue  of  notices  Solioitort' 

and  other  proceedings  preliminary  to  holding  the  first  examinations  there-  Aet,  1877, 

under,  come  into  operation  on  the  passing  thereof,  and  for  all  other  pur-  ■*  8. 

poses  shall  come  into  operation  on  the  first  day  of  January,  one  thousand  

eight  hundred  and  seventy-eight. 

Section  4 . — Interpretat  iotu 
In  this  Act, — 

"  The  Incorporated  Law  Society,"  or  "  The  Society,**  means  "  The 
Society  of  Attorneys,  Solicitors,  Proctors  and  others  not  being 
Barristers,  practising  in  the  Courts  of  Law  and  Equity  of  the 
United  Kmgdom : " 

"Solicitor"  means  solicitor  of  the  Supremo  Court  of  Judicature  in 
I^ngland  : 

'*  Preliminary  examination  "  means  an  examination  in  general  know- 
ledge of  persona  becoming  bound  under  articles  of  clerkship  to 
solicitors : 

*'  Intermediate  examination  *'  means  an  examination  of  persons  bound 
under  articles  of  clerkship  to  solicitors,  in  order  to  ascertain  the 
progress  made  by  such  persons  during  their  articles  in  acquiring 
the  knowledge  necessary  for  rendering  them  fit  and  capable  to 
act  as  solicitors : 

"Final  examination'*  means  an  examination  of  persons  applying 
to  be  admitted  as  solicitors  iis  well  touching  the  articles  and 
service  as  the  fitness  and  capacity  of  such  persons  to  act  as 
solicitors,  in  all  business  and  matters  usually  transacted  by 
solicitors,  and  includes,  whore  any  allegation  is  made  by  the 
registrar  of  solicitors  as  to  the  moral  unfitness  of  any  such  per- 
son to  be  an  officer  of  the  Supreme  Court,  an  inquiry  into  the 
truth  of  such  allegation. 

EXAMINATIONS. 

Section  6. — Certificate  of  having  passed  examinations  requisite  for 

admission  as  Solicitor. 

Subject  to  the  exemptions  allowed  by  this  Act,  or  by  regulations  made 
under  the  authority  thereof,  a  person  shall  not  bn  admitted  as  a  solicitor 
unless  he  has  obtained  from  the  Incorporatod  Law  Society,  or  some 
person  authorised  in  writing  by  that  Society,  a  certificate  or  certificates 
to  the  effect  that  he  has  passed  a  preliminary,  an  intermediate,  and  a  final 
examination. 

Sbction  6. — Examinations  to  he  held  under  management  of  Incorporated  Law 

Society. 

The  Incorporated  Ijaw  Society  are  hereby  authorised  and  required  to 
hold,  at  least  three  times  in  the  year,  commencing  with  the  first  day  of 
January,  one  thousand  eight  hundred  and  seventy-eight,  and  in  every 
succeeding  year,  a  preliminary  examination,  an  intermediate  examination, 
and  a  final  examination,  and  the  Society  shall,  subject  to  the  provisions  of 
this  Act,  have  the  entire  management  and  control  of  all  such  examinations, 
and  shall  have  power  from  time  to  time  to  make  reg^ulations  with  respect 
to  all  or  any  of  the  following  matters ;  (that  is  to  say) — 

(a.)  "Vyith  respect  to  the  subjects  for  and  the  mode  of  conducting  the 

examination  of  candidates ;  and 
ip,)  With  respect  to  the  times  and  places  of  examinations  and  the 

notices  of  examinations ;  and  ■ 

68 
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Solielton'  (^O  With  reflpeot  to  the  oertiflcates  to  be  given  to  peraooB  of  their 

Aet,  IVn,  haTing  passed  any  examination ;  and 

1.6,  {d,)  With  respect  to  the  appointment  and  removal  of  examinen 

(other  than  the  ex-officio  examiners  in  this  Act  meDticmed)  and 
with  respect  to  the  remuneration  by  fees  or  otherwise  of  the  ex- 
aminers so  appointed ;  and 
(«.)  With  respect  to  any  other  matter  or  thing  as  to  which  the  so- 
ciety thi^  it  expedient  to  make  regulations  for  the  pnipooe  of 
carrying  this  section  into  execution. 
Any  regulation  made  under  the  authority  of  this  section  may  be  altered  or 
revoked  by  a  subsequent  rcgtdation ;  and  copies  of  all  regulations  made 
under  the  authority  of  this  section  shall  be  transmitted  to  the  Presidents 
of  the  Queen's  Bench  Division,  the  Common  Pleas  Division,  and  the 
Exchequer  Di\'ision  of  the  High  Court  of  Justice,  and  to  the  Master  of 
the  Rolls,  and  if  within  twenty-eight  days  after  a  copy  of  any  regulation 
has  been  so  transmitted,  any  two  of  those  judges  (the  Master  of  t£e  Rolls 
being  one)  simplify  by  writing  under  their  hands,  addressed  to  the  presi- 
dent or  the  vice-president  or  secretary  of  the  Society,  their  dissent  from 
such  regulation  or  any  part  thereof,  the  same  shall  be  of  no  force  or  effect ; 
and  if  after  any  such  regulation  or  any  part  thereof  has  come  into  force 
any  two  of  those  judges  (the  Master  of  the  Rolls  being  one)  shall  signify 
in  manner  aforesaid  &eir  dissent  from  such  regulation  or  any  part  thereof 
the  same  shall,  at  the  expiration  of  two  months,  ceaso  to  be  of  any  force 
or  effect. 

Section  7. — Masters  of  QueeiCn  Bench^  Common  Pleas,  and  Exchequer 

Divisions  to  be  eX'Officio  examiners. 

Unless  and  imtil  the  Presidents  of  the  Queen's  Bench  Division,  Common 
Pleas  Division,  and  Exchequer  Division  of  the  High  Court  of  Justice, 
and  the  Mjistcr  of  the  Rolls  otherwise  order,  the  several  Masters  for  the 
time  being  of  those  Di\'i8ion8  shall  be  ex-officio  examiners  for  the  inteiv 
mediate  and  the  final  examinations,  and  one  of  such  ex-offieio  examiners 
shall  act  in  the  conduct  of  every  such  examination  in  conjunction  with 
the  examiners  appointed  by  the  Society  in  pursuance  of  this  Act. 

Section  8. — Fees  payable  to  Incorporated  Law  Society  in  rrspeet  of 

examinations. 

Any  ]^er8on  applying  to  be  examined  or  re-examined  at  a  preliminaiy, 
intermediate,  or  tinal  examination  shall  pav  to  the  Incorporated  Law  So* 
ciety  such  f(  os  in  respect  of  such  examinations  (and  in  such  proportioDS 
and  at  such  times)  as  may  be  from  time  to  time  determined  by  regiilatioiu 
to  be  made  by  the  Presidents  of  the  Queen's  Bench  Division,  the  Common 
Pleas  Division,  and  the  Exchequer  Division  of  the  High  Court  of  Justice, 
and  the  blaster  of  the  Rolls,  or  any  two  of  them,  of  whom  the  Master  of 
the  Rolls  shall  bo  one. 

All  moneys  paid  to  the  Society'  in  pursuance  of  this  Act  in  respect  of 
the  preliminary,  intermediate,  and  tinal  examinations  shall  bo  applied  liy 
the  Society  in  payment  of  the  expenses  from  time  to  time  incurrod  by  the 
Society  with  reference  to  such  examinations,  and  with  reference  to  the 
lectures,  classes,  and  other  teaching  provided  by  the  Society  from  time  to 
time  for  ])<.rsons  bound  or  about  to  be  bound  under  articles  of  clerkship 
to  solicitors. 

Section  9. — Appeal  to  Master  of  the  SoUsaffaitut  refusal  of 

Certijteate. 

Any  person  who  has  been  refused  a  certificato  of  haTing  pained  is 


W- 


THB   solicitors'   ACT,   1877.  1075 

iMUsnoediate  or  final  examination,  and  who  objects  to  sncli  refosal,  Solioiton' 
viieiher  on  account  of  the  nature  or  difficulty  of  the  questions  put  to  him  ^t,  1877, 
ly  Ihe  examiners,  or  on  any  other  ground  whatsoever,  shall  be  at  liberty  *»  ^' 

mtiiin  one  month  next  after  such  refusal  to  appeal  by  petition  in  writing  ~ 
tl>  tiiA  Master  of  the  KoUs  against  such  refusal,  such  petition  to  be  pre- 
MBted  in  such  manner  and  subject  to  such  regulations  as  the  Master  of 
the  Rolls  may  from  time  to  time  direct. 

In  the  meantime  and  until  tho  Master  of  the  Rolls  otherwise  directs, 
rach  petitions  shall,  as  to  a  final  examination,  be  presented  at  the  Petty 
Bag  Office  without  the  payment  of  any  fee,  and  a  copy  of  such  petition 
Amu  be  left  therewith  and  shall  be  delivered  by  the  clerk  of  the  Petty 
f  to  the  secretary  of  tho  Incorporated  Law  Society,  and  the  clerk  of 
Petty  Bag  shall  also  notify  to  such  secretary  tho  day  appointed  for  tho 
ling  of  tho  petition,  and  the  same  shall  be  heard  by  the  Master  of  the 
SoUb  on  such  day  after  the  expiration  of  fourteen  days  from  the  day  on 
wldch  such  petition  was  presented  and  at  such  time  as  he  may  appoint. 

On  the  hearing  of  any  petition  under  this  section  the  Master  of  the 
BoUa  may  make  such  order  as  to  him  may  seem  meet,  and  where  any 
penon  who  has  been  refused  a  certificate  of  having  passed  his  final 
examination,  on  appeal  to  the  Master  of  the  Rolls,  obtains  an  order  for 
his  admission,  such  order  shall  entitle  him  to  a  certificate  from  the  Incor- 
porated Law  Society  of  his  fitness  and  capacity  to  act  as  a  solicitor,  and  in 
the  usual  business  transacted  by  a  solicitor,  in  the  same  manner  as  if  he 
liad  passed  his  final  examination. 

Sbctiox  10. — General  exemptions  from  preliminary  examination, 

A  certificate  of  having  passed  a  preliminary  examination  under  this 
Act  shall  not  be  required  from  any  person  who  has  taken  the  degree  of 
Bachelor  of  Arts  or  Bachelor  of  Laws  in  the  Universities  of  Oxford, 
Oambridge,  Dublin,  Durham,  or  London,  or  in  the  Queen's  University  in 
Ireland,  or  the  degree  of  Bachelor  of  Arts,  Master  of  Arts,  Bachelor  of 
Iawb,  or  Doctor  of  Laws  in  any  of  the  Universities  of  Scotland  (none  of 
such  degrees  being  honorary  degrees),  or  who  has  been  called  to  the  degree 
of  Utter  Banister  in  England,  or  who  has  passed  the  first  public  exami- 
nation before  moderators  at  Oxford  or  the  previous  examination  at 
Gambridge,  or  the  examination  in  arts  for  the  second  year  at  Durham,  or 
who  has  passed  one  of  the  local  examinations  established  by  the  University 
of  Oxford,  or  one  of  the  nongremial  examinations  established  by  the 
University  of  Cambridge,  or  one  of  the  examinations  of  the  Oxford  and 
Gambridge  Schools  Examination  Board,  or  one  of  the  matriculation 
examinations  at  the  Universities  of  Dublin  or  London  (notwithstanding 
be  may  not  have  been  placed  in  the  first  division  of  such  matriculation 
examination),  or  the  examination  for  the  first-class  certificate  of  tho  Col- 
lege of  Preceptors  incorporated  by  Royal  Charter  in  1849. 

The  Presidents  of  the  Queen's  Bench  Division,  the  Common  Pleas 
Division,  and  the  Exchequer  Division  of  the  High  Court  of  Justice,  and 
the  Master  of  the  Rolls,  or  any  tlirco  of  them  (the  Master  of  the  Rolls 
being  one)  may  make,  and  from  time  to  time  alter  and  revoke  regulations 
extending  the  above  exemption  to  any  persons  who  pass  any  examination 
beld  in  any  of  the  above-mentioned  universities  or  in  the  Owens  College, 
Manchester,  or  in  any  other  university,  college,  or  educxitional  institution, 
and  specified  in  that  behalf  in  the  said  regulations. 

Section  11. — Power  of  Judges  to  grant  special  exemptions  from 

preliminary  examination. 
The  Presidents  of  the  Queen's  Bench   Division,  the  Common  Pleas 
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Solioiton'     Division,  and  the  Exchequer  Division  of  the  High  Court  of  Justice,  and 

Act,  18^,     tHe  Master  of  the  Rolls,  or  any  one  or  more  of  them,  may,  where  under 

s.  IL         special  drcomstances  they  or  he  see  fit  so  to  do,  exempt  any  person  from 

compliance  with  the  enactments  and  reg^ulations  for  the  time  bdng  in 

force  witii  respect  to  the  preliminary  examination  eitiier  entirely  or 
partially,  or  subject  to  any  such  concKtions  as  to  them  or  him  may  seem 
fit. 

Section  1 2. — Exemption  of  certain  Barrutere  from  intermedutU 

examination. 

Any  person  who  has  been  called  to  the  degree  of  Dtter  Barrister  in 
England,  and  is  of  not  less  than  five  years*  stsuiding  at  the  bar,  and  has 
procured  himself  to  be  disbarred  with  a  view  of  becoming  a  solicitor,  and 
has  obtained  from  two  of  the  benchers  of  the  inn  to  whidi  he  belongs  or 
to  which  he  belonged  a  certificate  of  his  being  a  fit  and  proper  person  to 
practise  as  a  solicitor,  shall  not  be  required  to  obtain  a  certificate  of  having 
passed  an  intermediate  examination  imder  this  Act,  and  shall  be  entitled 
on  passing  a  final  examination  imder  this  Act  (except  so  much  of  such 
examination  as  relates  to  articles  and  sendee  imder  articles)  to  be  admitted 
and  enrolled  as  a  solicitor. 

Sbction  13. — Power  of  Judge*  to  provide  for  admiteion  in  certain  cau$ 

after  four  yeart*  service. 

The  Presidents  of  the  Queen's  Bench  Division,  the  •Common  Pleas 
Division,  and  the  Exchequer  Division  of  the  Hisrh  Court  of  Justice,  and 
the  Master  of  the  Rolls,  or  any  three  of  them  (the  Master  of  the  Rolls 
boinp:  one),  may  make  and  from  time  to  time  alter  and  revoke  regulations 
directing  that  any  person  having  passed  any  examination  held  in  the 
universities  of  Oxford,  Cambridge,  Dublin,  Durham,  or  London,  or  in 
the  Queen's  University  in  Ireland,  or  in  any  of  the  universities  in 
Scotland,  or  in  the  Owens  College,  Manchester,  or  in  any  other 
university,  college,  or  educational  institution,  and  specified  in  that  behalf 
in  such  regulations,  may  be  admitted  and  enrolled  as  a  solicitor  after 
service  under  articles  of  clerkship  to  a  practising  solicitor  for  the  term  of 
four  years,  but  not  so  as  to  allow  in  any  case  a  less  term  of  service  than 
four  years. 

Section  14. — Time  of  Regulations  coming  into  force. 

All  regulations  duly  made  by  any  of  Her  Majesty's  judges  or  by  the 
society  in  pursuance  of  this  Act  before  the  first  day  of  January,  one 
thousand  eight  hundred  and  seventy-eight,  shall  come  into  force  on  that 
day,  and  on  that  day  the  general  rules  and  regulations,  dated  the  second 
day  of  November,  one  thousand  eight  hundred  and  seventy-five,  and  the 
schedules  thereto  (with  the  exception  of  the  regulations  *' As  to  re- 
admission  and  the  taking  out  and  renewal  of  certificates,"  and  **  As  tn 
custody  of  rolls  and  documents,"  and  "  Provisions  as  to  notices,  Ac, 
already  given,")  shall  cease  to  be  of  any  force  or  efiect. 

MISCELLANEOUS   AMENDMENTS  OF    LAW. 

Section  15. — Foicer  for  Master   of  Bolls  to  admit  though  service  under 

Articles  is  irregular. 

Where  any  person  articled  to  a  solicitor  has  not  served  as  a  derk  under 
such  articles  strictly  within  the  provisions  of  The  Solicitors'  Act,  1843, 
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mnd  the  Solidton'  Act,  1860,  and  any  Act  amending  the  same,  but  sabse-      Solieiton' 
quently  to  the  execution  of  his  articles  bond  fide  serves  (either  con-      Act,  IST** 
fSnuously  or  not)  one  or  more  solicitors  as  an  articled  clerk  for  periods         ■•  1^* 

together  equal  in  duration  to  the  full  term  for  which  he  was  originally  " 

articled,  and  has  obtained  such  certificates  as  he  is  required  by  this  Act 
to  obtain,  it  shall  be  lawful  for  the  Master  of  the  BoUs  in  his  discretion, 
if  he  is  satisfied  that  such  irregular  service  was  occasioned  by  accident, 
mistake,  or  some  other  sufiicient  cause,  and  that  such  service,  although 
izregular,  was  substantially  equivalent  to  a  regular  service,  to  admit  such 
person  to  be  a  solicitor  in  the  same  manner  as  if  such  service  had  been  a  * 
regular  service  within  the  meaning  of  the  said  Acts,  and  any  Act 
aiBflTiding  the  same. 

Section  16. — Fomi  of  Registrar's  Certificate. 

The  annual  certificate  required  by  law  to  be  obtained  by  every  prac- 
tising solicitor  from  the  registrar  of  solicitors,  and  the  declaration  required 
to  be  delivered  to  the  registrar  for  the  purpose  of  obtaining  such  certifi- 
<aite,  may  respectively  bo  in  the  Forms  (A)  and  (B)  in  the  first  Schedule  to 
this  Act,  or  to  the  like  efiect. 

Section  17. — Solicitors  eligible  to  practise  in  Ecelesiastieal  Courts. 

Any  solicitor  may  practise  in  all  courts  and  before  all  persons  having 
or  exercising  power,  authority,  or  jurisdiction  in  matters  ecclesiastical  in 
England,  and  shall  be  deemed  to  be  duly  qualified  to  practise  and  may 
practise  in  all  matters  relating  to  applications  to  obtain  notarial  faculties, 
and  generally  shall  have  and  may  exercise  all  the  powers  and  authorities, 
and  shall  be  entitled  to  all  the  rights  and  privileges,  and  may  fulfil  all 
the  functions  and  duties  which  appertain  or  belong  to  the  office  or 
profession  of  a  proctor,  whether  in  the  provincial,  diocesan,  or  other 
jurisdictions  in  England. 

Section  18. — As  to  Commissioners  for  taking  Oaths  in  JEceUsiastieal  Courts, 

Ckmmiissioners  for  taking  oaths  in  the  Supreme  Court  of  Judicature  in 
England  shall  be  commissioners  for  taking  oaths  in  or  for  the  purpose  of 
any  of  the  ecclesiastical  courts  or  jurisdictions,  or  matters  ecclesiastical 
in  England,  or  matters  relating  to  application  for  notarial  faculties. 

Section  19. — Council  of  Incorporated  Law  Society  may  act  on  behalf  <>/* 

Society, 

All  rules  and  regulations,  acts,  matters,  and  things  respectively  au- 
thorised or  required  to  be  made  or  done  by  the  Incorporated  Law  Society, 
under  or  in  pursuance  of  this  Act  or  of  The  Solicitors'  Act,  1843,  or  of 
The  Solicitcrs'  Act,  1860,  or  under  any  orders,  rules,  and  regulations 
made  in  pursuance  thereof  fcspectively,  may  be, made  or  done  by  the 
Council  for  the  time  being  of  the  Society  on  behalf  of  the  Society. 

Section  20. — Authentication  of  Regulations  and  other  documents. 

All  rules,  regtdations,  certificates,  notices,  and  other  documents  made 
or  issued  by  the  Incorporated  Law  Society  for  any  purpose  whatever  may 
be  in  writing  or  print,  or  partly  in  writing  and  partly  in  print,  and  may 
be  signed  on  behalf  of  the  Society  by  the  secretarj',  or  by  such  other 
officer  or  officers  of  the  Society  as  may  be  from  time  to  time  prescribed  by 
the  Council. 
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An  enactments  refemng  to  attoineyB,  which  are  in  force  immediaielj 
after  the  coming  into  operation  of  this  Art,  shall  be  ooostrued  as  if  tlte 
expression  **  solicitor  of  the  Supreme  Court "  were  therein  snhetituted 
fbr  the  expression  '^attom^,*'  and  all  enactments  relating  to  the  exami- 
nations  of  attomoys  and  solicitors  which  are  in  force  immediately  after 
the  coming  into  operation  of  this  Act  iihall  be  construed  as  relating  to 
the  examinations  to  be  held  in  porsnance  of  this  Act. 

TEMPORARY  PROVISION  AND  REPEAL. 

Section  22. — Ttrnporarff  Provision  as  to  Examinations. 

All  persons  who  before  this  Act  comes  into  operation  hare  pasMd  a 
preliminary  but  have  not  passed  an  intci^mediato  or  final  examination^ 
and  all  persons  who  have  passed  an  intermediate  but  have  not  pasMd  a 
final  examination  under  the  enactments  and  regulations  hereby  repealed, 
shall  be  deemed  respectively  to  have  passed  a  preliminary  or  a  preliminair 
and  intcrmodiato  examination  imdcr  this  Act  as  the  case  may  be,  and  aU 
persons  who  have  passed  a  final  examination  under  the  said  enactments 
and  regulations  but  have  not  been  admitted  shall  be  deemed  to  have  passed 
a  final  examination  under  this  Act. 

Section  23. — Repeal  of  Scheduled  Enactments. 

The  Acts  mentioned  in  the  first  part  of  the  second  Schedule  to  this  Act 
are  hereby  repealed  as  from  the  first  day  of  January,  one  thousand  eight 
himdred  and  seventy-eight,  to  the  extent  specified  in  the  third  column  in 
the  said  part  of  that  Schedule,  with  the  qualification  that  so  much  of  the 
said  Acts  as  is  set  forth  in  the  second  part  of  that  Schedule  shall  be  re- 
enacted  in  manner  therein  appearing,  and  shall  be  of  the  same  force  as  if 
enacted  in  the  body  of  this  Act :  l^Wded  also,  that  this  repeal  shall  not 
afiect — 

(a.)  An3rthing  duly  done  or  suffered  under  any  enactment  hereby 
repealed;  or 

(b.)  Any  right,  liability,  or  penalty  acquired,  accrued,  or  incurred 

under  any  enactment  hereby  repealed,  or  any  legal  proceeding 

m  or  remedy  in  respect  of  any  such  right,  liability,  or  penalty, 

and  any  such  legal  proc-eeding  and  remedy  may  be  carried  on 

as  if  this  Act  had  not  been  passed ; 

And  the  regulations  made  by  certain  of  the  judges  of  the  High  Court  of 
Justice  in  pu^^uance  of  the  power  contained  in  section  14  of  the  Judi- 
cature Act,  1876,  for  adapting  the  enactments  and  forms  therein  men- 
tioned, shall  as  from  the  said  first  day  of  January,  one?  thousand  eight 
himdred  and  seventy-eight,  cease  to  be  of  any  force  or  effect. 
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THE  SCHEDULES  BBPERBED  TO  IN  THB  FOREGOING  ACT.       Soliaitm' 

Afliyicn. 


THE  FIRST  SCHEDULE. 


Form  (A.) 

Registrar's  Certificate. 
No.  18 

Paraiiant  to  The  Solicitors'  Act,  1843,  and  the  Acts  amending  the 
•ame,  the  Incorporated  Law  Society",  as  the  registrar  of  solicitors,  hereby 
certifies  that  solicitor 

of  the  Supreme  Court,  whoso  place  of  business  I  ^  |  at  , 

hath  this  day  left  with  the  secretary  of  the  said  Society  a  declaration  in 
writing  signed  by  (a)  , 

containing  his  name  and  place  or  j^lacos  of  business,  together  with  the  term 
and  year,  or  the  month  and  year  in  or  as  of  which  he  was  admitted,  and 
hereby  further  certifies  that  the  said  solicitor  is  duly  enrolled  a  solicitor 
of  the  Supreme  Court,  and  is  entitled  to  practise  as  such  solicitor  on  this 
certificate  being  duly  stamped  as  required  by  law. 

Given  under  the  hand  of  the  secretary  of  the  Incorporated  Law  Society 
this  day  of  18    • 

Secretary. 

Produced  and  entered  this  day  of  187    . 

(a)  The  said  solicitor  or  the  said  solicitor's  partner  on  his  behalf  or  the 
said  solicitor's  London  agent  as  the  case  may  be.  The  nam^  of  the  partner 
or  agent  need  not  be  inserted  here. 

•^*  If  this  Certificate  is  stamped  after  the  \st  January ^  it  must  be  pro^ 
duced  to  the  registrar  of  solicitors  within  a  month  of  the  payment  of  the 
duty. 

If  admitted  a  notary  this  certificate  should  be  entered  at  the  Faculty 
Office  ;  if  a  proctor  it  should  be  entered  in  the  court  in  which  he  is  ad- 
mitted. 


(Form  B.) 

Declaration  for  obtaining  the  Registrar* s  Certificate, 

No.  18        , 

I  hereby  decLire  that 
was  admitted  an  attorney  of  [a)'  >  in 

Term  in  the  year  18  [or] 

a  solicitor  of  the  Supreme  Court  in  the  month  of 

in  the  year  18  and  that    {  ^g  }  place  of  business  |  ^^  | 

as  follows  (b) : — 

Dated  this  day  of  18        . 

Signature 

[Partner  or  London  Agent  of  the  said! 
To  the  Registrar  of  Solicitors. 

{a)  One  court  is  siiflicicnt. 

(b)  If  removed  since  liist  certificate,  state  such  removal. 
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Soiiediile  aS. 


THE  SECOND  SCHEDTJLK 

Pabt  L 
EnaetfMnU  Repealed. 


Session  and 
Chapter. 

TiUe  or  Short  Titie. 

Extent  of  RepeftL 

6&   7    Vict. 

An  Act  for  consolidatinpr 

Sections  15,  16,  17,  IS,  t 

c.  73. 

and  amending  several  of 

and  so  mach  of  section  \ 

tho   laws     relating    to 

and  of  tho  ^second  Sd 

attorneys  and  solicitors 

dule   as  relates    to   fie 

practising    in   England 

payable  to  the  Incofp 

and  Wales. 

rated  Ijaw  Society. 

23  &  24  Vict. 

An    Act   to    amend    the 

ScctioTiR  8,  9,  11.  13.  1 

c.  127. 

laws  relating  to   attor- 

section  1 9  from  the  wor 

neySjSolicitors,  proctors. 

*' and  after"  to  the  a 

and  certificated  convey- 

of tho  section ;  section 

ancers. 

from  the  words  •*  andti 

r 

said    Lords    Chief   Jn 
tices'*      tj     the    wor 
**  from    time    to    time 
section  23,  and  the  Sdi 
dtdes  (A)  and  (B). 

33  &  34  Vict. 

The  Attorneys'  and  Solici- 

Section 20. 

f.28 

tors'  Act,  1870. 

Pakt  II. 

6  &  7  Vict.  c.  73.  s.  15. 

If  the  Muster  of  the  Rolls  or  any  of  the  judges  of  tho  Quren">  IV-ti' 
Division,  the  Common  Pleas  Divi.'^ion,  or  the  Exchequer  I>i\n5iif'n  •.'!  \\ 
High  Court  of  Justice  is,  hy  a  certificate  or  certiticatc-a  pTaiit<  d  in  purj' 
ance  of  this  Act,  satisfied  with  respect  to  any  person  applyintj  to  It  m 
mitted  a  solicitor  of  the  Supreme  Court  that  such  person  is  duly  qiL.Iifit 
to  bo  admitted  to  act  as  a  solicitor  of  the  Supreme  Court,  thm  ;inii  n- 
otherwise  the  Master  of  the  Rolls  shall  administer  the  requisite  oath  ac 
cause  such  person  to  bo  admitted  a  solicitor  of  the  Supixme  Court,  and  h 
name  to  be  enrolled  as  a  solicitor  of  such  court,  which  admission  shall  \ 
written  on  parchment  and  signed  by  the  Master  of  tho  Rolls. 

6  &  7  Vict.  c.  73.  s.  20. 

Such  person  or  persons  as  the  Presidents  of  tho  Queen's  Hcnch  Di>T5ioi 
the  Common  Pleas  Division,  and  the  Exchequer  Division  of  the  His 
Court  of  Justice,  jointly  with  the  Master  of  the  Rolls,  shall  for  that  j»u: 
pose  appoint  shall  have  the  custody  and  care  of  the  rolls  or  hooks  wht  rii 
persons  are  enrolled  as  solicitors  of  the  Supreme  Court,  and  shall  \ 
deemed  and  taken  as  the  proper  officer  or  ofiicers  for  filing  such  affidavi 
as  in  Tho  Solicitors'  Act,  1843,  are  mentioned,  and  he  or  they  is  or  a] 
hereby  also  respectively  required  from  time  to  time,  without  fee  or  rewan 
other  than  as  in  the  said  Act  mentioned,  to  enrol  the  namo  of  every  perso 
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who  shall  be  admitted  a  Bolicitor  of  the  Supreme  Court  pursuant  to  the     Solicitors* 
directions  in  the  said  Act,  and  the  time  when  admitted,  in  alphabetical     Aet,  1B77, 
order,  in  rolls  or  books  to  bo  kept  for  that  purpose,  to  which  rolls  or  books    Schedule  8. 
all  persons  shall  and  may  have  free  access  without  fee  or  reward. 

23  &  24  Vict.  c.  127,  s.  23. 

If  any  solicitor  of  the  Supreme  Court,  after  having  at  any  time  taken 
out  a  stamped  certificate,  neglects  for  a  whole  year  after  the  expiration 
thereof  to  renew  the  same  for  the  following  year,  the  registrar  shall  not 
afterwards  grant  a  certificate  to  such  Roli(;itor,  except  under  an  order  of 
the  Master  of  the  IvoUs,  and  it  shall  be  lawful  for  the  Master  of  the  Kolls 
to  direct  the  registrar  to  iBSue  a  certificate  to  such  ]K>rson  on  such  terms 
and  conditions  as  he  may  think  fit. 


INDEX. 


iQ,  by  nuLTTiags,  dcilh,  or  bankruptoy,  if  CLiuaa  of  ootion 
e.697 


Plea  in,  abolished,  SOI 
AOCBPl'ANCE 

Of  Hcrrice  by  dofendaot,  402 
ACCIDENT 

A  nonsuit  may  bo  sot  aside  in  cose  of,  66G 
ACCOUNT 

Application  for.  148 

IndorBcment  of  claim  for  ordinary,  37S 

Of  roctipt.1  und  cipcnditunl  of  Hi^h  Court  and  Court  of  Appeal, 

to  be  laid  unnually  bcfuru  Purliumont,  337 
Order  for,  vith  directtona  usii&l  in  Chftnccry,  449 
Stated,  fonn  of  statumcnt  of  claim  und  of  dcfcnco  and  reply  in 
action  for,  811 
ACCOUNTS 

And  inquiries  may  bo  directed  at  any  stage  in  a  ciuse  or  matter, 

691-59-2 
Taking  of,  ossi^cd  to  Chancery  Division,  lOA 
ACKNOWLKDGMENTS 

Of  married  women,  not  to  bo  tiikcn  by  Master  or  by  Regiatrar  of 
Probate,  Divorce  and  Admimlty  Division,  722 

Bills  of  Exclian)^,  forms  in  tjchnlulc  to,  36S-3G0 

Billn  of  J^^chan^c,  to&jiply  to  action  conunenceil  within  six  months 

ofler  the  bill  Hhnll  boeome  payable,  360-370 
Commencement  of,  247 

Companies,  tinio  for  u]ipcalinK  from  order  made  under,  733 
Court,  of  Jaatico  (Balarics  nnd  Funds),  men,  162 
Distringas,  693 

For  charging  stock  and  shares,  GD2 
Intcrpretalion  of,  777 
1887,  County  Court,  st.  fl.  7,  8,  10. 100-170 
1868,  I'iLrliam''ntary  Eluctiuns,  113 
Short  titio  of,  247 
Solicitors'  Examination,  1072 
Trustee  licllof,  person  liable  in  respect  of  a  chose  in  action  may 

in  case  of  dispute  pay  same  into  Court  under,  68 
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ACTION 

Commenced  in  the  name  of  a  wrong  plaintiff,  451 
Form  of,  353 
Interpretation  of,  224 

Hitherto  commenced  by  writ  in  the  Court  of  Common  Pleas  at 
Lancaster,  in  the    Court  of  Fleas  at  Durham,  or  in    the 
Superior  Courts  of   Common  Law  at  Westminster,  to  he 
instituted  by  an,  353 
How  to  be  tried*  612  ' 

May  be  assigned  to  any  Division  of  the  High  Court,  385 
To  be  commenced  by  writ  of  summons,  distinguished  by  a  date, 

a  letter  and  a  number,  360,  388-393 
Transferred  from  District  Rc^stry  to  High  Court,  to  continne  as 

if  originally  commenced  m  the  High  Court,  164 
Transferred  to  Chancery  or  Probate  Division,  to  be  assigned  to  one 
of  the  Judges,  707 
ACTIONS 

Chancery  Division.    Notice  as  to  trials  before  a  Judg^  and  jury, 

1059 
For  trial,  in  London  and  Middlesex,  to  bo  allotted  withont  refer- 
ence to  the  Division  to  which  they  may  be  attached,  622 
ACTS 

Interpleader,  354 

Of  Parliament  relating  to  former  Courts,  to  be  read  as  applying  to 
Courts  under  this  Act,  178 
ADDING 

Plaintiffs  and  defendants,  463-467 
ADDITIONAL  JUDGES 

Of  the  Court  of  Appeal,  may  be  required  to  attend  from  among 
the  Puisne  Judges  of  the  several  Divisions,  except  Chancery. 
Not  to  bo  required  during  the  time  of  the  spring  or  summer 
Circuits,  254 
Of  the  High  Court,  any  Judge  of  the  Court  of  Appeal  may  act  as, 
in  absence  of  Judge,  144 
ADDITIONAL  RULES 

Made  August  12th,  1875,884-922 
ADDRESS 

Of  plaintiff  suing  in  person,  or  by  solicitor,  to  bo  indorsed    on 

writ,  379,  380-381 
Of  princiiMil  solicitor  and  agent  to  be  indorsed  on  writ,  379-381 
For  service  of  solicitor  for  defendant,  or  of  defendant  appearing  in 

person,  to  be  stated  in  memorandum  of  appearance,  426 
For  service  of  solicitor  fot  plaintiff,  or  of  plaintiff  suing  in  person, 

to  bo  indorsed  on  writ,  379 
For  service,  to  be  within  three  miles  of  Temple  Bar,  379 
For  service,  when  appearance  entered  in  District  Rcg^istry,  to  be 

within  district,  426 
For  service,  writ  issued  out  of  District  Reg^istry,  382 
ADHESIAT-:  STAIklPS 

Pavment  of  Court  fees  by,  975 
ADJOURNMENT 

Of  hearing  of  motion,  where  all  parties  not  served,  719. 
Of  trial  bv  Judge,  626. 
ADMINISTRATION  ACTION 

Forms  of  statements  of  claim,  of  defence,  and  of  reply  in,  812 
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ADMINISTRATION  OF  ASSETS 

Bankruptcy  rules  to  apply  to,  57,61 
ADMINISTRATION  OF  ESTATES 

Of  deceased  persons  assigned  to  the  Chancery  Division,  103,  277, 
285 
ADMINISTRATORS 

Whether   plaintiff  or  defendant,  may  represent  estate  without 
heneficiaries  being  joined,  456 
AD^nRALTY 

All  matters  pending  in  Court  of,  within  the  exclusive  cog^nizance 
of  the  Court  of,  assigned  to  the  Probate,  Divorce,  and  Admi- 
ralty Division,  106 
Causes  and  matters  which  would  have  come  under  the  exclusive  cog- 
nizance of  the  Court  of,  to  be  assigned  to  the  present  Judge 
of  the  Admiralty  Court  while  he  continues  Judge  of  the  High 
Court,  124 
Court  of,  united  to  Supreme  Court,  3 
District  Registrar  of,  at  Liverpool  appointed,  920 
District  Registrar  of,  may  be  appointed  District  Registrar  of  the 

High  Court,  158 
Judge  of  the  Court  of,  to  be  one  of  the  first  Judges  of  the  High 

Court,  7 
Jurisdiction  may  bo  conferred  by  Order   in  Council  on  inferior 

Court,  205-206 
Jurisdiction  of  Court  of,  vested  in  the  High  Court  of  Justice,  22 
Non-exclusive  jurisdiction  of  the  Court  of,  matters  within,  may  be 

assigned  to  any  Division,  385 
Provisions  as  to  the  existing  Judge  of  the  Court  of,  270-275 
Rules  of  the  Court  of,  unless  varied  by  these  Acts,  to  remain  in 
force,  308 
ADMIRALTY  ACTION 

Affidavit  in  an,  to  state  name  and  description  of  party  on  whose 
behalf  the  action  is  instituted,  name  and  nature  of  the  pro- 
perty to  be  arrested,  and  that  the  claim  has  not  been  satisfied, 
394-395 
For  distribution  of  salvage,  affidavit  in  an,  to  state  amount  of 

salvage  money  &c.,  and  name  of  x>arty  holding  same,  394 
Forms  of  indorsements  in  an,  797 

In  rem,  in,  plaintiff,  within  twelve  days  from  defendant's  appear- 
ance, to  deliver  statement,  520 
In  rem,  in,  writ  to  be  filed  within  six  days  firom  service,  411 
Of  bottomry  bond  and  notarial  translation  to  be  produced,  but  the 

Judge  may  waive  production  of  bond,  394 
Of  wages,  affidavit  in  an,  to  state  national  character  of  the  vessel 

proceeded  against,  394 
Of  wages  against  a  foreign  vessel,  affidavit  in  an,  to  state  that 
notice  has  been  given  to  the  Consul  of  the  foreign  State,  and 
copy  of  notice  to  Consul  to  be  annexed,  394 
Of  wages  against  a  foreign  vessel,  Judge  may  waive  service  of 

notice  in  an,  394 
Warrant,  to  be  preceded  by  affidavit,  396 

Writ  of  summons  in,  may  be  issued  without  sufficient  affidavit 
by  leave  of  Judge,  394 
ADMISSION 

Of  documents,  any  party  may  give  notice  of,  690 
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ADMISSION 

Of  documents,  cither  party  mav  call  Tix>on  the  other  toftf  590 

Of  documents,  person  refusmg  to  make,  to  pay  the  oooto  of  proring 

them,  590 
Of  opi)oncnt*8  case,  notice  of,  590 
Of  solicitors,  947 
AFFIDAVIT 

As  to  documents,  form  of,  582,  805 

By  defendant,  under  Order  XIV.,  445 

Court  may  order  particular  fact  to  be  proved  by,  687 

Evidence,  639>640 

In  answer  to  interrogatories,  576,  577 

In  reply,  list  of,  to  be  delivered  by  plaintiff  within  fbnrtoen  days 

after  agreement  so  to  take  evidence,  and  to  be  delivered  bv 

defendant  within  fourteen   days  after  delivery  of  plaintifrs 

list,  641-642 
In  reply  to  bo  delivered  by  plaintiff  to  defendant  within  seven  days 

after  delivery  of  defendant's  list,  642 
InsufiQciency  of^  in  answer  to  be  determined  on  motion  or  sum- 
mons, 577 
In  support  of  application  for  leave  to  serve  out  of  jurisdiction,  to 

state  particulars  and  grounds  of  application,  420 
May  bo  sworn  in  print  or  in  manuscript,  733 
May,  by  order,  be  read  at  the  hearing,  637 
Must  bo  filed  by  person  intervening  in  an  Admiralty  action  in  rwn 

showing  that  he  is  interested  in  the  property,  429 
Must  be  filed  by  person  intervening  in  a  Probate  action,  showing 

that  he  is  interested  in  the  estate,  429 
Not  to  be  used,  except  by  leave,  unless  deponent,  having  notice,  is 

not  produced  for  cross-examinaticn,  643 
Not  to  contain  extracts  from  documents,  639 
Of  defendant  on  showing  cause  against  entry  of  final  judgment, 

445 
Of  notice  in  lieu  of  service,  to  be  filed  by  plaintiff  before  proceed- 
ing in  default  of  appearance,  433 
Of  particulars  of  claim  to  be  filed  by  plaintiff,  when  defendant  does 

not  appear,  435 
Of  scripts,  form  of,  810 
Of  scripts  in  I^bate  actions,  where  defendant  has  appeared,  the 

plaintiff  shall   not  be   compelled  to  deliver  his  statement  of 

claim  until  eight  days  after  the  defendant  has  filed  his,  520 
Of  service,  to  be  filed  by  plaintiff  before  proceeding  in  default  of 

appearance,  433 
Of  service  to  state  day  on  which  date  of  service  indorsed  on 

writ,  413 
Of  solicitor  or  his  clerk,  of  signature  of  admissions,  to  be  evidence 

of  such  admissions,  591 
On  interlocutory  motions,  may  state  as  to  witness's  belief,  and  the 

grounds  thereof,  639 
Printing,  regulations  as  to,  880-887 
To  be  confined  to  facts  within  the  witness's  knowledge,  except 

on  interlocutory  motions,  637 
To  be  made  in  Probate  actions,  verifying  indorsement  on  writ,  393 
Verifying  cause  of  action  imder  Order  XIV.,  Rule  la,  442 
AGENCY 

Correspondence,  costs  of,  908 
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AGENT 

Forms  of  statement  of  claim,  defence  and  reply  in  action  by,  820-821 
To  indorse  name  of  principal  solicitor  on  writ,  379 
ALLEGATION  OF  FACT 

Denied  or  not  admitted,  in  case  Court  may  make  order  as  to  extra 

costs,  523 
In  a  pleading,  not  being  a  petition  or  summons,  if  not  denied,  or 
stated  to  be  not  admitted,  to  bo  taken  as  admitted,  503 
ALLOWANCES 

Special,  907-922 
AMEND 

Leave  to,  former  pleading,  where  opposite  party  has  amended,  in 

cases  not  otherwise  provided  for  in  the  Rules,  545 
Leave  to,  order  for,  to  become  void  at  the  expiration  of  time  limited, 
or  after  fourteen  days,  if  amendment  not  made,  546 
Al^IENDED 

Statement  of  claim  may  be  served  with  amended  writ  within  four 
days  after  appearance  to  amended  writ,  468 
AMENDMENT 

Of  notice  of  appeal,  746 

Of  pleadings  may  be  directed  when  person  served  with  notice  of 

claim  to  contribution  has  leave  to  defend,  474 
Of  pleadings  may  be  disallowed  on  application  within  eight  days, 

544 
.  Of  pleadings,  mode  of  eflfecting,  547 
Of  pleadings  not  to  take  place  while  demurrer  ponding,  except  by 

order,  554 
Of  stateipent  of  claim  by  introducing   what  might  have  been 

alleged  by  way  of  now  assignment,  501 
Subject  to  terms,  644 
ANSWER 

To  interrogatories  by  affidavit,  576 

To  interrogatories,  form  of,  676,  804-805 

To  interrogatories,  further,  may  be  required,  if  answer  insufficient, 

578 
To  interrogatories  of  the  opposite  party  may  be  used  at  the  trial, 

but  the  Judge  may  direct  all  to  be  put  in,  589 
To  interrogatories,  vivd  voce^  may  be  directed  by  the  Judg^,  578 
APPK\L 

Additional  Ordinary  Judge  of  Court  of,  appointment,  transfer,  and 

salary  of,  1015-1018 
Deposit,  to  be  prescribed  by  Rules  of  Court,  758 
Entering,  752 
From  chambers  to  Court  in  Q.  B.,  C.  P.,  or  Exch.  Divisions  to  be 

by  motion,  724 
From  District  Registrars  not  to  be  to  Master  or  Registrar  of  Pro- 
bate Division  in  Chambers,  722 
From  tinal  orders,  decrees  or  judgments,  to  bo  heard  before  not  less 

than  three  Judges,  290 
From  interlocutory  order  to  be  heard  before  two  Judges,  290 
From  London  Court  of  Bankruptcy  to  lie  to  the  Coiut  of  Appeal, 

275 
From  refusal  of  ex-parte  application,  754 

In  criminal  matters  not  allowed,  except  for  error  in  law,  not  re- 
served, 136 
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APPEAL 

OfficeiB  to  follow,  from  the  Division  to  which  it  is  attached,  76S 
On  entering,  the  order  appealed  from  to  be  filed  with  the  prop 

officer,  762 
Ordinary  Judges  of  Conrt  of,  appointment  of,  264 
Ordinary  Judges  of  Court  of,  t^ore  of  office  of,  264 
Ordinary  Judges  of  Court  of,  to  be  styled  *<  Losda  Juiticei 

Appeal,"  1065 
Notice  of,  may  be  amended  at  any  time  by  leave  of  the  Court,  7 
Notice  of  motion  on,  to  state  whether  Uie  whole,  or  pazt,  of  t 

judgment  is  appealed  frt)m,  746 
Notice  of,  to  be  served  only  upon  parties  affected,  746 
Not  permitted  from  order  made  by  consent  of  parties,  except 

leave  of  the  Judge  making  the  order,  140-142 
Not  to  lie  from  order  made  at  Chambers  without  loave,  nor  unl 

motion  has  been  made  to  discharge  or  set  it  aside,  142 
Right  of,  (cases  in  point),  28-29 
To  a  Judge  from  a  District  Registrar  to  be,  in  an  action  in  1 

Chancery    Division,  to  the  Judge  to   whom   the  action 

assigned,  606 
To  be  by  way  of  re-hearing,  and   to   bo  brought  by  notice 

motion,  744 
To  Divisional  Court  from  Inferior  Courts,  determinatton  of,  to 

final,  unless  leave  given  to  appeal,  127 
To  Judge  in  chambers  to  be  bv  summons,  723  • 

APPEAL,  COURT  OF 

Constitution  of,  254-264 

Counsel  and  costs,  notice  as  to,  956 

Di^'isional  Courts,  sittings  and  distribution  of  business,  1019 

Interlocutory  orders,  notice  as  to,  1059 

Jurisdiction  of  the  Court  of   Appeal  in  Chancery  vested  in  tl 

Api)eal  Cc'urt,  25 
Jurisdictions  vested  in,  32-33 
]May  direct  notice  to  be  s»Tved  on  all  parties,  though  not  aff'xt* 

and  on  persons  not  partits,  74 G 
May  make  any  decree,  or  give  any  such  judirment  as  ouirht  \ 

have  been  made  or  given,  and  may  make  a  further  ordtT,  U 
May  sit  in  two  Divisions  at  the  same  time,  290 
Order  made  by  a  single  Judge  of,  may  be  dischargctl  or  varc-dt 

a  Divisional,  145 
Ordinary  Judge  of,  may  be  included  in  commission  of  asaize,  II 
Ordinary  Judges  of  the,  siilaries  of,  18 

Ordinary  Judges  of,  to  have  each  a  principiil  clerk,  189-190 
Pending  business,  notice  as  to,  956 
Pensions  of  future  Judges  of,  20 
Powers  of,  747-750 

Single  Judge  in,  may  make  interim  orders,  145 
To  be  a  Superior  Court  of  Record,  24 
To  exercise  jurisdiction  over  solicitors,  201 
To  liear  appeals  from  the  High  Court,  and  to  have  all  the  jurj 

diction  of  the  High  Court  in  such  appeals,  27 
To  hold  four  sittings  in  the  year,  769 
APPEALS 

From  Inferior  Courts,  before  whom  to  be  heard,  765 
From  Inferior  Courts,  order  as  to,  1060 
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APPEALS 

From  the  Court  of  Chancery  of  the  County  Palatine  of  Laneaater, 

dnties  with  respect  to,  to  be  performed  by  Beg^istrars  of 

Supreme  Court,  180—181 
APPEALS  TO  THE  HOUSE  OF  LORDS 

Appellant  to  furnish  respondent  with  list  of  proposed  documents 

Sec,  and  proof  copy  of  appendix,  proofb  tu  be  examined  witii 

originals  oy  solicitors,  1036 
Appellants  each  to  enter  into  recognizance,  1035 
Binding  cases,  directions  as  to,  1048 
Cases  to  be  printed,  1034, 1041 
Costs  of  printing,  1037 
Counsel  to  sign,  and  printed  cases,  1039, 1042 
Cross  appeals,  1042 

During  prorogation  or  dissolution  of  Parliament,  1007 
Expiry  of  time  during  recoss,  1043 
Form  of,  1000,  1032 

Form  of  certificate  of  sufficiency  of  surety,  1047 
Form  of  petition  to  extend  time  to  lodge  case,  1048 
From  Scotland  and  Ireland,  certain  cases  excluded,  1010 
Lie  to,  from  Court  of  Appeal  in  England,  and  from  Ireland  and 

Scotland  as  heretofore,  995 
Method  of  procedure,  1034 — 1038 

Not  to  be  heard,  unless  there  are  preeent  three  Lords  of  Appeal,  1001 
Not  to  lie,  unless  in  manner  provided  by  the  Appellate  Jurisdiction 

Act,  1009 
Order  of  service,  1039 
Pending  business,  1011 
Reoogmzance,  1040 
Regulations  as  to  printing  cases,  1037 
Respondent  must  ^rint  any  additional  document,  1036 
Respondent's  solicitors  to  enter  appearance  at  Parliament  Office^ 

and  ascertain  due  execution  of  recogn[iizanoe,  1036 
Respondents  to  appear  at  the  bar,  only  on  printed  case,  1087 
Scotch  ^peals,  1041 

Scotch  Appeals,  counsel  to  sig^  certificate,  1044 
Setting  down  for  hearing,  1037 
Supplemental  cases,  1043 
Taxation  of  costs,  1044 
Time  within  which  to  lodge  cases,  1036 
To  be  lodged  within  one  year  of  last  decree,  except  in  certain  cases 

1039 
To  be  printed  on  parchment  and  lodged  at  Parliament  Office  ftc, 

1034 
APPEAR 

Leave  to,  to  notice  of  claim  to  contribution,  may  be  applied  for, 

and  be  given  upon  terms,  348. 
APPEARANCE 

Address  for  service  to  be  within  three  miles  of  Temple  Bar,  426 
After  time  expired,  no  further  time  to  plead  without  leave,  429 
After  time  expired,  notice  to  bo  g^ven  to  plaintiff  or  his  solicitor,  428 
As  landlord,  430 

As  landlord,  defence  may  be  limited  to  part  only  of  property,  431 
As  landlord,  notice  to  be  given  to  the  plaintiff  or  his  solicitor,  431 
By  person  served  with  order  to  carry  on  proceedings,  702 

69 
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APPEARANCE 

Demandant  in  OfaaiMery  Di^jnon  lul]a^*to«iiier«  plmintiff  aty  file 

affidavit  of  aervioe,  and  piooMd  aa  if  appaanmoe^aotered,  439 
Elsewhere  than  where  writ  iasoed,  notioe  to  be  givan  to  idaintiff  or 

his  solicitor,  425 
Fake  addreia,  can  be  set  aaide,  426 
Fonn  of  memorandum  of,  786 
In  Admiralty  actions  in  nm,  vmy  be  entwad  ^aoj  :p«ion not i 

party,  on  affidavit,  429 
In  District  R^try,  422 
In  District,  action  to  proceed  i|i  Distiiot,  42S 
In  London,  422 

In  London,  action  to  porooeed  in  Loadon,  424 
In  London  or  in  District  Registry,  423 
In  London,  whero  defendant  mersly  fonnal,  aoiiaii  any  hf  leti 

be  removed  to  district,  424 
In  Probate  action,  may  bo  entered  by  any  penon  nst  a.jBty,li 

affidaWt,429 
May  bo  set  aside  when  address  given  on  memonuiidiiin  laifiifoi 

or  fictitious,  426 
Memorandum  o^  statements  to  be  contained  in,  425 
Memorandum  of,  to  bear  date  of  delivery  to  proper  oAae,  426 
Memorandum  of,  to  state  defendant's  solicitor,  or  thttfc  deifndfiT 

appears  in  person,  426 
'  Of  a  defendant  may  be  at  any  time  before  judgment,  4  28 
Of  lunatics  and  infiints,  482 
One  person  carrying  on  biudness  in  name  of  a  firm  mnat  appci 

in  his  own  name,  proceedings  carried  on  in  name  of  firm,  42^ 
Pailncrs  must  appear  in  their  own  names,  and  proceedings  carrif 

on  in  name  of  firm,  427 
Solicitor  to  state  his  place  of  business  on  memorandum  of,  42C 
Time  for,  in  case  of  service  out  of  jurisdiction,  421 
'To  be  entered,  by  leaving  memorandum  with  proper  officer,  4  Jo 
To  be  entered  in  Cause  Book,  427 
To  be  enteix^d  within  eight  days  by  persons  served  with  a  notiot  < 

claim  to  contribution,  "  Defendant,"  474 
Two  or  more  defendants  may  appear  by  the  same  solicitor,  and  b 

the  same  memorandum  of,  428 
Under  BiUs  Act,  368 
APPELLANTS 

To  House  of  Lords  to  enter  into  recognizance,  1035 
APPELLATE  JURISDICTION 

Of  Court  of  Appeal  in  Chancery  vested  in  the  Hi^  Court,  34—2' 
APPLICATION 

At  Chambers  to  be  made  bv  summons,  7*20 

By  plainUff  under  Order  LIL,  Rule  1,  710—714 

Kx  parte ^  if  refused,  may  1x3  moved  in  Court  of  Appeal,  764 

For  account  may  be  made  by  summons  8upj>ortcd  by  affidsTit .: 

any  time  after  appearonce  entered,  449 
For  leave  to  amend  may  be  made  at  the  trial,  ^6 
For  leave  to  api>ear,  429 — 430 

For  leave  to  appear  under  Bills  of  Exchange  Act,  366 
To  set  aside  verdict  or  judgment  obt;«inod  when  one  party  i.* 

present  at  trial,  624 
\3iider  Order  XIV.,  446 
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APPLICATION 

Under  Order  LII.,  Rules  2  or  3,  to  be  on  notice,*  712 
Under  sectioQ  25,  sabeeotion  8,  mur  be  ix  parte,  or  with  nqtioe,  712 
Which  may  be  made  to  the  Court  oeloWt  or  to  the  Conc^ofj^pealf 
to  be  made  in  the  first  instance  to  the  Court  belofr,  7^ 
APPOINTMENT 

Of  officers  of  Supreme  Court,  196 

To  certain  offioes  may  be  susp^ed  till  .1st .  Jtmuary  1879,  .847 — 
848, 1066 
ABBITRATION 

Existing  rules  as  to,  binding,  166 
ABBEARS 

Of  Bent,  claim  for,  when  indorsed  on  writ,  and  defendant  makes 
default  in  pleading,  the  plaintiff  may  enter  judgment  against 
the  de&iulting  defendant,  439 
ABTICLED  CLERKS 

New  Rules  reg^ulating  the  examinations  of  articled  clerks,  942 
ARTICLES 

Of  Clerkship,  960—964 
ASSESSMENT 

Of  Damages,  form  of  judgment  in  default  of  appearance  after,  867 
ASaiESSORS 

Court  may  direct  a  trial  with,  629 
Ecclesiastical  Cases,  1013,  1049—1062 
High  Court  or  Appeal  Court  may  call  in,  149 
Of  official  Referee  may  inspect,  636 
Remuneration  of,  to  lie  determined  by  the  Court,  149 
ASSIGNMENT 

Of  action  from  District  Registry,  and  proper  officer  to  have  notice 

of,  393 
Of  estate  taking  place  pendente  lite,  the  action  may  be  continued  by, 
or  against,  tiie  person  to  whom  the  estate  hia  come,  700 
ASSIGNOR 

Of  chose  in  action,  concurrence  of,  not  necessary  to  enable  assignee 
to  recover,  68,  67-70 
AfiSIZE  COURTS 

Jurisdiction  of,  vested  in  the  High  Court,  21--^22 
ASSIZES 

Interpretation  of,  320 

The  days  appointed  for  holding,  and  places  for  holding,  may  be 

.altered  by  Order  in  Council,  317 
To.be  held  in  London  and  Middlesex  bef<Mpe  the  Judges  of  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisions,  112 
ASSOCIATE 

Certificate  of,  to  be  sufficient  authority  to  the  officer  to  enter 

judgment,  627 
Definition  of,  627 
To  enter  findings  of  fact  when   proper   officer   not  present  at 

Assises,  626 
Transferred  to  the  Supreme  Court,  180 
ATTACHMENT 

For  disobedience  to  an  order  for  inspection  or  discovery,  application 
for,  may  be  founded  on  an  ufiidavit  of  service  of  the  order,  589 
For  disobedience  to  judgment,  668 
For  not  answering  interrogatories,  587 — 588 
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ATTACHMENT 

Of  debts,  686 

Ftoty  may  show  oania  against  applicaiion  for,  589 

Solicitor  undertaking  to  appear  and  not  appearing,  43S 
ATTENDANCE 

Costs  of,  909 

Of  defendant  nninterested,  468 

Of  Jud^  of  High  Court  in  Court  of  Appeal ,  1 024 

Of  parbes  before  Taxing  Master,  anangoments  as  to,  014 
ATTOBNEY-GENERAL 

Fiat  necessaiy  before  appeal  to  House  of  Lords,  1008 
ATTORNEYS 

Acts  relating  to,  may  be  adapted  to  solicitors  by  regulation,  296, 

To  be  called  **  Solicitors  of  the  Supreme  Court,"  201 

"AUDITA  QUERELA" 

No  proceeding  by,  to  be  used,  679 
BANE 

Of  England,  distringas  on,  690 
Of  England  restrained  by  charging  order,  690 
BANKRUPTCY 

Appeals,  rules  as  to,  unless  varied  by  these  Acts,  to  remain 

force,  308—309 
Claim  by  trustee  in,  not  to  be  joined  with  claim  by  him  in  i 

other  capacity,  478 
Denial  of  right  to  claim  as  trustee  in,  to  be  stated  specifically,  * 
London  Court  of,  Interpretation  of,  224 

London  Court  of,  not  to  be  united  with  the  Supreme  Court,  276 
Rules  of  Uw  of,  61—62,  277—285 
Taking  place  pendente  Ute,  Court  may  order  trustee  in,  to  be  mi 

a  pa[rty  to  the  action,  or  served  with  notice,  700 
Time  for  appealing  from  order  in,  to  be  21  days,  758 
Unclaimed  dividends  in.  Court  may  order  payment  of,  843 
BARRISTER 

Of  ten  years'  standing  eligible  to  be  Judge  of  High  Court,  and 
fifteen    years'    stondmg  eligible  to  be  Judge  of  Court 
Appeal,  13 
BILLS 

Of  Exceptions  abolished,  743 

Of  Exchange  Act,  manager  to  partnership  business   not  to 
served.    Personal  service  on  all  defendants  necessary,  876 
Of  Exchange  Act,  procedure  under,  still  to  be  in  f oroe,  366 
Of  Exchanffe,  aU  or  any  of  the  persons  severally,  or  jointly  a 
severally  liable,  may  be  joined  as  piulies  to  actions  on,  464 
Of  Exchange,  forms  of  statement  of  daim,  defence,  and  reply, 
actions  on,  821,  823 
BOOKS 

Documents,  and  papers,  of  any  Court  whose  jurisdiction  is  tnu 
ferred,  to  be  transferred  to  the  Supreme  Court,  210 
BOTTOMRY 

Bond  to  be  annexed  to  affidavit,  but  Judge  may  waive  produeti 

of,  in  bottomry  action,  394 
Forms  of  statement  of  claim,  defence,  and  reply,  in  Admiralty  acti 
of,  826 
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BUSINESS 

Of  Divisioxud  Oonrts  to  be  arrtnged  by  the  Jadgea  of  the  High 

Court,  or  a  majority  of  them,  with  the  conoiirrenoe  of  toe 

Lord  Chief  Justice,  122—123 
Pending  (cases  in  point),  36 — 37 
Transfer  of  pending,  32 — 34 
CAUSE 

Entered  for  trial  can  be  withdrawn  by  consent,  631 
Interpretation  of,  224 
Of  action,  nuBJoinder  of,  479 — 480 
CAUSE  BOOK 

Entries  to  be  made  in,  338 
Forms  of,  389—392 
To  be  kept  as  in  Chancery,  388 
CAUSES 

Of  action,  several,  may  be  united  in  the  same  action  or  statement 

of  claim,  476 
CENTRAL  CRIMINAL  COURT 

General  or  other  Commissions  under  the  Acts  relating  to  the  Cen- 
tral Criminal  Court  to  be  in  force  until  revoked  or  altered,  178 
CERTIFICATE 

After  trial  by  jury,  form  of,  627 

Of  Associate  at  Assizes  to  be  sufficient  authority  to  the  officer  to 

enter  judgment,  627 
Taking  out  or  renewal  of,  947 
CBLAMBER   CLERKS 

Existing,  to  bo  eligible  to  like  office  and  for  pension,  848 — 860 
Duties  of,  in  chambers,  to  be  performed  by  officers  of  the  Court  in 

the  permanent  Civil  Service  of  Crown,  189 
CHAMBERS 

Business  which  may  not  be  transacted  in,  by  the  Masters  and  by 

the  Registrars  of  the  Probate  Division,  720 — 721 
Judge  sitting  in,  may  exerdse  uny  jurisdiction  vested  in  the  High 

Court  which  might  previously  have  been  exercised  by  a  single 

Judge,  114 
Orders  made  at,  may  bo  discharged  by  Judge  sitting  in  Court,  or 

by  Divisional  Court,  upon  notice,  142 
CHANCELLOR 

Of  the  Duchy  of  Lancaster,  Jurisdiction  of,  as  an  Appeal  Judge, 

vested  in  the  Appeal  Court,  25 
Of  the  Duchy  of  Lancaster,  office,  position,  deed,  functions  of,' 

except  in  relation  to  offices  of  Court  of  Common  Pleas  at 

Lancaster,  and  as  an  Appeal  Judge,  not  to  be  affected  by  the 

Act,  189,  218—220 
Of  the  Duchy  of  Lancaster,  powers  with  respect  to  officer  of 

Common  Pleas  at  Lancaster,  vested  in,  to  be  exercised  by 

Lord  Chancellor,  186 
Of  the  Exchequer,  not  to  be  a  Judge  of  the  Supreme  Court,  220 
Of  the  Exchequer,  to  cease  to  exercise  judicial  functions  as  a  Judge 

of  the  Court  of  Exchequer,  but,  subject  thereto,  his  duties, 

salary,  and  the  incidents  of  his  office,  to  be  as  formerly,  220 
CHANCERY 

Court  of,  united  with  Supreme  Court,  3 
Court  of  Appeal  in,  interpretation  of,  224 
'*  High  Court  of,"  interpretation  of;  224 
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CHANCERY  DIVISION 

JtotioA  amlgned  to,  to  be  ifitHred  fbr  one  of  tiie  Judgee,  386 
AetSon    txtmsferred'  to»   to  be  a&signed  to  one  ci  the  Judges. 

707 
Bosiness  of,  to  be  disposed  of  in  the  fii«t  inatanoe  by  one  Judge, 

124 
Cause  or  matter  commenced  in,  to  bo  marked  for  one  of  the  J^idfn 

of  that  BiviEion,  124 
Cause  set  down  for  trial,  two  copies  of  the  pleadings  to  be  left  vitl 

proper  officer,  1061 
In  an  action  in  the,  reference  or  appeal  from  a  District  EegolN 

to  be  to  the  Judge  to  whom  the  action  is  assigned,  606 
Judges  of  the,  93 

Matters  in  which  Court  of  Chancerjr  has   exclnsiTe  jnrisdictk 
under  Act   of   Parliament  (except    County    Court  appeiJi 
and  matters  pending  in    Court   of   Chancery,  assigiied  i 
102 
Motions  under  Order  XL.,  notice  as  to,  985 
Notice  of  trial,  notice  as  to,  1067,  1060 
Pending  business,  notice  as  to,  966 
Short  causes,  notice  as  to,  957 

Tranffer  of  causes  from  one  Judge  to  another,  for  trial  only,  7( 
Transfer  of  causes  to  Mr.  Justice  Fry,  1071 
Trial  by  judge  and  jury,  notice  as  to,  1067 
CHARGING   ORDERS 

Not  to  be  made  at  Chambers  by  Master  or  bv  Registrar  of  Trcfh^ 

Division,  722 
On  stocks,  funds,  annuities,  or  shares,  rr  partf^  690 — 693 
Proceedings  upon,  not  till  after  six  months,  690 
Rules  of  Court  of,  as  to  parties  to  be  in  force,  but  subject  to  tli 
Act  and  these  Rules,  461 
CHARTER  PARTY  ACTION 

Forms  of  statement  of  cinim,  defence,  counter-claim,  rep] v. 'an 
rejoinder  in,  830—882 
CHEQUE 

Not  an  equitable  assignment,  70 
CHIEF 

Clerks,  transferred  to  the  Supreme  Court,  180 
Judge  in  Bankruptcy,  to  be  one  of  the  Judges  of  the  High  (^ui 
of  Justice,  selected  by  Lord  Chancellor,  275—276 
CHOSE 

Assignmeht  to  be  absolute,  68 — 69 

In  action,  aeaif^ment  of,  to  be  effectual  to  transfer  legal  rifijht  ai 
rcmcdios  from  the  date  of  notice  to  person  liable  to  pay,  5 
67—70 
Interpleader,  jiasignment  of  shares,  insuflScient  notice  of  ab^^^hi 
assignment,  69 
CHRISTMAS 

Day,  and  one  day  after,  offices  closed  during,  771 
Day  not  to  be  reckoned  in  computation  of  time,  734 
Vacation,  beginning  and  end  of,  770 
CIRCUITS 

May  be  discontinued,  altered,  or  formed  by  Order  in  Cotmcil,  \\ 
317 
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CIBCUITS 

Not  to  be  affected  by  the  Aiot  until  oHwr  Oomiiiiflionen  are 

named,  211 
Order  in  Council  as  to,  966«— 970 
Beoommendations  of  llie  JiidffM  aa  to,  321 — 322 
CLAIMS 

By  or  against  executor,  478 

By  or  against  husband  and  wife,  478 

By  plaintiff  jointly  or  separately,  479 

By  trustee  in  bankruptoy,  478 

For  administration  of  penonal  estate  of  intoitate,  477 

For  administration  of  personal  estate  d  testator,  477 

Fbr  an  injunction,  477 

For  a  receiver  of  rents,  477 

For  discovery  only,  statement  of,  to  show  it,  497 

For  indemnity  &c.,  469 — 473 

For  order  to  execute  oonveyanco  of  property  to  new  tnutees,  477 

Indorsements  of,  872 — 378 

Joinder  of,  478—479 

Mesne  profits,  to  be  joined  with  actions  for  recovery  of  land,  476  ; 

but  causes  of  action  must  relate  to  same  premises  as  those 

sought  to  be  recovered,  477 
Separate,  to  bo  stated  separately,  361 
Where  partly  admitted,  plaint^  to  have  judgment  ftr  that  part, 

and  defendant  may  defend  as  to  residue,  446 
CLERKS 

Entering,  663 

Of  Becords  and  Writs  transferred  to  the  Supreme  Court,  180 

To  Begistrars  in  Chancery  transferred  to  the  Supreme  Court,  and 

to  retain  their  right  of  succession,  180 — 182 
COLLISION 

At  sea,  damages  for,  Admiralty  Bules  to  prt^vail  where  both  4hip8 

at  &ult,  79—80 
At  sea,  forms  of  statement  of  claim,  defence,  and  reply,  in  Ad- 

miraltv  action  for,  833 
COMMENCEMENT 
Of  action,  360 

Of  Acts  on  let  November  1875,  247 
COMMISSION 

Of  Assize,  an  Ordinary  Judge  of  the  Court  of  Appeal,  or  any  Judge 

of  the  Court  of  Chancery,  or  any  Serjeant- at-Law  or  Queen's 

Counsel,  may  be  included  in,  112 
Of  Assize  to  be  as  valid  as  if  enacted  by  the  Act,  88 
COMMISSIONER 

Appointed  under  s.  29  of  the  Act,  question  or  issue  may  be  referred 

to,  to  try,  680 
To  adxninistcr  oaths,  conditions  to  be  complied  with  by,  198 
To  administer  oaths,  in  any  Court  whose  jurisdiction  is  trans- 
ferred, to  be  Commissionera  in  the  High  Court  and  the  Court 

of  Appeal,  191^193 
To  takie  oaths  to  be  appointed  in  future  by  Lord  Chancellor,  197 
To  take  oaths  transfeired  to  the  Supreme  Court,  180 
COMMITTAL 

Form  of  execution  on  judgment,  668 
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COMMON  LAW 

Pending  bosmets,  notaoe  as  to,  966 

Rules  superseded,  67,  80 — 84 

Superior  Courts  of,  united  to  Supreme  Coort,  3 

Superior  Courts  of,  writ  of  dehyery  to  be  enforced  as  in  dskmai 

in,  696 
Superior  Courts  of^  writ  of  possession  to  bo  enforced  ss  in  cjeet 
ment  in,  696 
COMMON  PLEAS 

Court  of,  united  to  Supreme  Court,  8  ^ 

Division,  actions  to  be  entered  for  trial,  witb  Associate,  and  nc 

in  District  Registries,  600 
Dirision,  all  matters  pending  in  tbe  C.  P.  at  Lancaster,  in  tt 
Court  of  Pleas  at  Durham,  and  in  the  C.  P.  ai  Westmiasb 
assigned  to,  104 
Division,  Judges  of,  93 

Jurisdiction  of  Court  of,  vested  in  the  High  Conrt*  22 
COMPANIES 

Administration  of  assets  in,  assimilated  to  bankn^toyt  227 
And  bodies  corporate  to  make  entries  and  alter^ioDs  reUtiog 
funds  in  Court  in  their  books,  as  the  Lord  Chancellor,  vii 
the  concurrence  uf  the  Treasury,  may  direct,  326 
Winding-up  of,  60—63,  61 
COMPENSATION 

To  officer  paid  out  of  fees,  190 
To  Registrar  of  Court  of  Admiralty,  270 
To  secretary  to  visitors  of  lunatics,  342 
CONCURRENT 

Writs,  397—400 
CONDITION  OF  MIND 

May  be  alleged  in  pleadings  without  setting  out  circnmstances,  o 
CONDITIONS 

Injunction,   mandamus,   or   receirer,   may  bo    granted   with 
without,  59,  71 
CONFESSION 

Of  defence  by  plaintiff,  form  of,  802 
Of  defence  may  be  delivered  by  the  plaintiff,  517 
CONSOLIDATION 

Of  actions  in  same  or  different  Divisions,  707 
CONTRACT 

Alleged  in  pleading,  bare  denial  of,  by  opposite  party,  510 
Specific  performance  of,  7 1 
CONTRIBUTION 

Claim  for,  from  person  not  a  party  to  the  action,  471 — 475 

Claim  for,  from  third  party,  469 

Person  in  default  for  not  appearing  to  notice  of  claim  for,  m 

apply  for  leave  to  appear,  473 
Person  served  on  behalf  of  defendant  with  notice  of  claim  for,  mi 

enter  an  appearance  within  eight  days,  474 
Person  8er^•ed  with  notice  of  claim  for,  may  apply  for  directions 
to  mode  of  determining  question,  may  have  leave  to  defe 
the  action,  and  be  directed  to  file  pleadings,  474 
CONVERSION 

Of  cash  into  seciirities,  340 
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CO-PARTNERS 

SoiDg  or  sued,  460 
COPIES 

Ten  printed,  to  be  lumiBhed  by  party  printing  to  any  other  party 

on  demand  in  writing,  887 
Written,  regulations  regarding,  888 
COPY 

Of  entries  in  debt  attachment  book  may  be  taken  by  any  person, 

690 
Of  writ  of  summons  may  be  wholly  or  partly  written  or  printed, 

and  to  be  left  with  proper  officer  on  sealing,  and  be  signed  by 

plaintiff  or  by  his  solicitor,  886 
Printed,  of  pleadings,  to  be  delivered  to  the  proper  officer  on 

entering  judgment,  and  on  entering  action  for  trial,  622,  662 
Printed,  of  special  case  to  be  delivered  by  the  plaintiff  for  the  use 

of  each  of  the  Judges,  697 
Printed,  price  of,  887 

Written,  not  to  be  charged  for,  when  party  entitled  to  a  print,  887 
Written,  to  be  delivered  by  officer  with  whom  document  filed,  887 
CORRESPONDENCE 

Agency,  costs  of,  908 
COSTS 

Additional  Rules  as  to,  305,  891->896 

Appeal  not  permitted  as  to,  except  by  leave  of  Judge  making  the 

order,  140 
Court  of  Appeal,  notice  as  to,  966 

Defendant  to  be  entitled  to,  of  joinder  of  unsuccessful  plaintiff,  460 
(Except  costs  before  the  Master),  not  to  be  awarded  by  Master  or 

Registrar  of  Probate  Division  in  Chambers,  722 
Form  of  indorsement  for,  791 
Higher  and  lower  scale  may  be  allowed,  in  ony  eau,  by  leave  of  a 

Judge,  894 
If  statement  of  claim  unnecessary,  plaintiff  may  be  visited  with, 

618 
Of  action  tried  by  a  jury  in  the  Queen's  Bench,  Common  Pleas, 

or  Exchequer  Diviidons,  to  follow  the  event,  unless  otherwise 

ordered,  726,  747 
Of  amendment  of  pleadings,  644 
Of  application  for  attachment  of  debts,  690 
Of  cross  appeal  where  notice  not  given,  761 
Of  demurrer  overruled,  set  aside,  or  allowed,  561,  563 — 555 
Of  denial  or  non-admission  of  allegation  of  &ct^  528 
Of  discontinuing  action,  658 
Of  interrogatories,  672 

Of  order  to  amend  pleading  while  demurrer  pending,  553 
Of  proving  document  refused  to  be  admitted,  690 
Of  proving  documents,  not  to  be  allowed  unless  notice  to  admit 

first  given,  690 
Of  proving  will  in  solemn  form,  528 
Of  setting  aside  a  nonsuit,  666 
Of  settinjg;  aside  judgment,  565 
Of  taxation  where  <ufendant  pays  claim  within  time  limited  by 

by  indorsement  on  writ,  377 
Of  trustee,  mortgagee,  or  otiier  pen  on,  right  of  to^  out  of  estate, 

saved, 725 


Security  for,  at  appeal  to  be  pi 
Solicitors,  896—909 
Special  allowancoa,  special  ii 

preparing  documcntB,  drawing  docoi 

607 
Taxation  of,  Kcaioral  r(^:aIstioiu  oa  to,  9 
luxation  of,  Hoiuo  of  Lorda,  104Z 
Taxed,  dolendftnt  paying  within  timo  li 

writ,  may  have,  377 
To  bs  in  the  diBcretion  of  ths  Coort  (caa 
■WLaro  plaintiff  aocepla  money  paid  inte 
OOOSOIL 

Of  Jnd;^,  (^traordinarj',  may  be  etnm 
Of  Judges,  amy  regortus  to  rpgnlntaig  " 
Of  Ja^(<8,  of  the  Supreme  Cbmt,  to 

ooniddeF  procodoro  and   admimib 

SocntaTT  of  State,  176 
COUNSEL 

Costflof,  BtO 

Court  of  Appeal,  notice  as  to,  956 

Need  not  sign  pleadings,  i9\ 

To  ago  appcoLt  to  Houbp  of  Xiordi,  1031 

To  sign  certificate  of  leave,  on  Scotch  n] 

1041 
COUNTEH-CLAIM 

AgnioBt  other  porBone  tilonjr  with  tlio  pi 
AgainBt  third  party  ilb  purrhiucr,  473 
AgatnHt  third  party,  cannot  ho  set  up,  4 
Ab  trunti'p  in  l>antruptev,  473 
Beiiifr  established,  the  (^onrt  maj  give 

(if  any)  in  favour  of  the  dofem&nt. 
By  the  Crown  in  Fotition  of  Eight,  489 
Coolt  may,  on  application  of  the   pi 

pcrmiHsian  to  ilia  defendant  to  nvai 
EsduBion  of  (cases  in  point),  400,  526 
For  brrach  of  contract  in  action  for  , 

goods  inferior  to  thoso  stipulated  fo 
For  broach  of  covenant  in  an  under-let 
For  hrcaches  of  covenant,  contained  in 
For  duniago  and  short  delivery,  and  inji 
For  damage,  fraudulent  representations 
For  debt  accrued  to  estate  after  death 

dolrt  duo  to  int«etato  diuing  lif  etim 
For  eitJM  due  tByond  contract  price,  41 
For  ineuStcient  delivery  of  nthfr  ttirgiH 

cause  of  action,  489 
For  non-delicory  of  balance  of  eoals,  4f 
For  non-perfonnancc  of  conditions  in  w 
For  return  of  money  paid  as  deposit  on 
For  specific  performance  of  an  agrsem 

aetaon  of  qectment,  489 
Frandulont  Tepreeontntions  as  to  value  c 
Fnndulent  reprecentationn,  goods  sold  i 
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COUNTER-CLAIM 

In  an  aotion  for  non-aoceptaace  of  a  diip,  aUbwed  on  leonrity  for 

costs  being  gi^en*  in  another  aotton,  490 
In  respect  of  inferiority  of  iron,  488 

In  respect  of  overdue  promissory  note,  in  action  by  executor,  487 
Judgment  on,  486 
May  be  amended  at  any  time  before  the  expiration  of  the  tUDe 

allowed  for  pleading  to  tho  reply,  and  before  pleading  theratK), 

544 
May  be  ordered  to  be  excluded  and  disposed  of,  in  an  independent 

action,  526 
Not  sufficiently  connected  with  subject  matter  of  action,  486 
Of  defendant,  Court  to  grant  relief  in  respect  o^  39,  46,  484 
Or  set-off,  483—490 
Persons  sought  to  be  made  liable  under,  to  be  served  withaoopyof 

tho  defence,  524 
Plaintiff  may  plead  a  defence  to,  in  reply,  515 
Puis  darrein  continuanWy  490 
Set-off  of  County  Court  judgment-debt  against  judgment-debt  of 

Exchequer  Division,  489 
To  be  stated  separately  in  statement  of  defence,  498 
To  have  same  effect  as  statement  of  olaim  in  cross  action,  487 
To  state  specifically  the  relief  claimed,  497 
Where  there  is  no  reply,  may  be  amended  at  any  time  before  the 

expiration  of  28  days  from  the  filing  of  the  defence,  544 
'Whore  two  or  moro  plaintiffs  sue  jointly,  491 
Which  does  not  seek  relief  from  plaintiff,  cannot  be  set  up,  490 
Withdrawal  of,  529 
COUNTIES 

Palatine,  Commissioners  in,  223 
CJOUNTY  COURT 

Appeal  from,  to  bo  heard  by  a  Divisional  Court,  127 

Appeals,  Acts  relating  to,  may  bo  applied  to  any  other  inferior 

Court  of  Record,  302 
COUNTY  COURTS 

Appeals  from,  129—130 

Registrars  of  cortain,  appointed  District  Registrars,  158,  920 — 

921 
Registrars  of,  list  of,  appointed  District  Registrars,  666—667,  921 

—922 
COURT 

Of  Passage,  Orders  and  Rules,  1057 

Of  Revenue,  cognizablo  by  the  Coort  of  Exchequer  as  a,  assigned 

to  tho  Exchequer  Division,  105 
Vice- Admiralty,  appointment  of  Officers,  1028 
When  one  Judge  constitutes  a,  92—93, 114—115 
CREATION 

Of  Estate  taking  place  pendents  lite^  the  Court  may  order  the 

action  to  be  continued  by  or  agauist  the  person  to  whom  the 

estate  has  come,  700 
CBIER 

In  Court  or  on  Circuit,  personal  officers  of  Judges  to  perfoim  the 

duties  of,  190 
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y ot  to  be  »ff(9et6d  ty  ih»  Bales  in  SchafaU,  775 
Hot  to  l>e  tmniiactwt  by  Kister  a(  tj  Begiilrar  of  Mb* 
DiTirioH  at  Ohainben.  721 
CBQS8  AOnON 

Set-off  by  way  of  ooimter-claSBi  to  liBfe  fhft  eObet  of  « 
of  claimi&a»48i 
OSOSS  APPEAL 

Ckrart  of  Appetl  xnay  decide  01^  tboogliiiotioe  nol  gh^n,  7n 
House  of  L(»df,  1042 

Bespondent  need  not  ffive  notice  of  motion  by  mj  of  c 
but  ig  to  give  nohoe  to  the  partiei  of  hi»  JntMitann,  7fl 
GfiOBS  EXAMINATIOK 

Defendant  or  deponent  may  be  CflmjpeHed  to  attend  te^  6IS 

.  ^,        On  afSdayit,  648      

'  OBOWN  GASES  BBSEBVED 

Decision  of  Court  o(  to  be  final,  186 
Interpretation  of,  286 

Jnrisdictaon  a«  tOf  to  be  ezerdeed  Iiy  ftw^  of  the  J«4m  of  I 
HigbComi,  186^140 
DAMAGE 

To  yooeel  or  cargo  by  collision  or  ofherwiae,  fbnaa  of  indonsw 
in  Admiral^  aciloii  to.  7^7 
PAJCAOES 

And  other  claims,  forms  of  lodocwnentfbr,  791 — ^7M 
For  breach  of  contract,  daim  for,  when  indoned  on  vol  i 
defendant  makei  default  in  |^eading,  tiie  plunliff  may  ai 
judgment  against  the  defiuiltmg  defendant,  560 
Fonns  of  statennent  of  daim,  defence,  and  xmpij  in  Adama] 

action  for,  824 
May  be  assessed  on  writ  of  inquiry,  or  by  direction  of  the  Jod 
be  ascertained  in  any  way  in  which  an  action  may  be  tn 
437,  439,  669 
To  be  assessed  at  the  time  of  trial,  when  there  are  aerenl  deft 
dants,  and  one  makes  de£Eiiilt,  669 
DEATH 

Taking  place,  pendente  lite^  the  Court  may  order  the  permnil  i 
presentative  to  be  made  a  party  to  tile  action,  or  asrved  wi 
notice,  700 
DEBT 

Attachment  book,  to  be  kept  by  the  proper  officer,  690 
Extinguishment  of,  66 
DEGREE 

Word  "judgment"  to  indude,  226 
DEED 

Of  surrender,  office  of  judge  may  be  vacated  in  writing  wilhoat, ) 
DEEDS 

Cancellation  or  rectification  of^  form  of  indoraement  of  daim  to,  7 
Bectification,  setting  aside,  or  cancellation  o^  aaaigned  to  t 
Chancery  Division,  103 
DEFAULT 

If  dato  of  service  of  writ  not  indoned  within  three  daya,  plaia 

cannot  proceed  by,  413 
In  pleading,  666 
In  pleading,  where  one  of  aevexal  defendanta  makea,  the  phin 
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nuiy  either  set  down  the  canse  on  motion  for  judgment  uainst 

him,  or  may  wait  till  he  sets  it  down  against  the  other  aefen- 

dants,  600 
DEFAULT 

Of  appearance,  434 

Of  appearance  on  notice  of  daim  to  contribution  on  behalf  of 

aefendant,  to  be  deemed  an  admission  of  the  validity  of  the 

judgment,  474 
Of  appearance  to  a  writ  for  an  account,  on,  order  may  be  made  for 

account,  448 
DEPECrriVE 

Action  not  to  become,  by  assignment,  creation,  or  devolution  pen' 

detUe  lite,  698 
DEFENCE 

Being  only  to  part  of  plaintiff's  claim,  plaintiff  to  have  judgment 

for  that  part,  and  aefendant  may  defend  as  to  residue,  446 
By  plea  upon  equitable  grounds,  48 
Fuiiher,  may,  within  eight  days  after  new  ground  of  defence 

arisen,  be  delivered,  setting  forth  such  now  ground  of  defence, 

617 
In  action  for  recovery  of  land,  title  need  not  be  pleaded,  unless 

defendant  daims  equitable  relief  &c.,  602 
limited,  in  action  for  recovery  of  land,  form  of  notice  of,  786 
May  be  combined  with  demurrer,  652 

May  be  delivered  within  eight  days  after  appearance,  though  state- 
ment of  claim  not  filed  nor  required,  621 — 622 
Not  sufficient  which  denies  generally  the  facts  alleged  by  the  state- 
ment of  claim,  606 
Not  to  be  withdrawn  without  leave,  629 
Person  not  a  party  served  with,  must  appear  as  if  served  with 

writ,  624 
Ihtis  darrein  continuance,  may  be  pleaded  in  statement  of  defence, 

617 
Separate  grounds  of,  to  be  stated  separately  in  statement  of,  499 
Statement  of,  to  be  delivered  to  the  plaintiff,  483 
To  action  for  the  recovery  of  land,  may  be  limited  to  a  portion  of 

the  land  in  question,  to  be  deemed  a  defence  for  tiie  whole, 

unless  limited,  431 
To  be  delivered   within  eight  days  after  statement  of  claim  or 

time  limited  for  appearance,  521 
Leave  to,  person  obtaining,  shall  enter  appearance  and  give  notice 

to  the  plaintiff,  and  e^all  afterwards  be  named  as  a  defendant, 

431 
DEFEND 

Iioave  to,  622 

Leave  to,  in  action  for  recovery  of  land,  430 
Leave  to,  where  writ  specially  mdorsed,  442 
DEFENDANT 

All  persons  against  whom  right  to  relief  is  alleged,  whether 

jointly,  severally,  or  alternately,  may  be  joined  as,  462 
Appearing  after  time  fixed  to  give  notice  to  plaintiff,  and  not 

to  be  entitled  without  leave  to  further  time  to  deliver  his 

defence,  428 
Appearing  in  London,  the  action  to  proceed  in  London,  424 
Appearing  to  writ  for  an  account  may  show  that  preliminary 

question  to  try,  448 
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£eiiig  added,  jlaiiitiff to  fife.tafl  Msvv  aaiCQil 

Being  sued  in  a  repreeentatiTe  capacity,  874 

Olaixning  contribution  or  indemnity  from  person,  not  a  ptxtr 

the  action,  471 — 476 
q^ttiminfr  contxibution  or  indemnity  over  againit  anotker  pen 

Oowct  may  make  order  ibr  guedion  to  be  detemuned  ai  1 

tween  them,  469 
In  a  Ftobate  action,  may  giye  notice  with  hia  defenoe  that 

merely  infliats  on  the  will  being  proTed  in  aolenm  ferm,  5K 
Interpretation  of,  225 
.May  be  allowed  or  refiued  leave  to  defend  where  writ  qMca 

indorsed,  447 
Kay  be  ordered  to  attend,  and  be  examined  on   ahowing  a 

against  entry  of  final  judgment,  446 
May  show  cause  against  entry  of  final  Jndgniciit  .where  i 

specially  indorsed,  446 
Need  not  be  interested  in  all  the  relief  prayed,  nor  as  to  ei 

eanae  of  action  inclnded  in  action,  453 
Neither  residing  nor  carrying  on  business  within  the  disti 

may  appear  either  at  the  District  Begistry  or  in  I^ondon,  4 
Not  having  place  of  business  in  district,  writ  to  state  that  he  i 

appear  either  at  District  B^istry  or  in  London,  383 
Not  requiring  statement  of  dami,  plAintifT  may  yet  ddxicr  < 

within  six  weeks  after  appearance  of  defendant,  518 
Not  residing  within  district,  writ  to  state  that  he  may  appear 

District  Begistry  or  in  London,  383 
Party  added  as,  to  bo  served  with  summons  or  notice,  468 
Person  obtaimng  leave  to  defend,  to  be  named  as,  after  appean 

and  notice  to  the  plaintiff,  431 
Solo,  appearing  in  District  Registry,  proceedings  to  be  carried 

there,  423 
To  a  writ  issued  out  of  a  District  Registry  wherein  he  reside* 

carries  on  business,  to  appear  at  the  District  Registry,  422 
To  deliver  statement  of  defence,  483 
To  enter  appearance  in   London,  except   where   otherwise  pj 

vided,  422 
DEFENDANTS 

All,  who  appear,  appearing  in  District  Begistry,  action  to  pror^ 

there,  423 
Joinder  of,  as  to  which,  if  any,  is  liable,  462 
Not  appearing,  one  or  more  of  several  plaintiffs  may,  when  w 

indorsed  for  a  liquidated  demand,  enter  final  judgment  a 

issue   execution,  without   prejudice  to  his  right  to  proce 

against  those  who  have  appeared,  434 
DEMUR 

Any  party  may,  to  a  pleading  on  the   ground    that    the    iu 

alleged   do   not  show   a   cause  of  action,  or   ground  of  c 

fence,  648 — 561 
DEMURRER 

As  to  part  of  statement  of  claim,  defence  as  to  part,  to  be  v.-oi 

bined  in  one  pleading,  652 
Form  of,  866 

Form,  of  memorandimi  of  entry  of,  for  argument,  866 
May  be  entered  for  argument  by  either  pt^y,  653,  556 
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DEMTTEREB 

On  friTolonB  gXDnnd,  may  be  set  ande  wiih  .coabtpUM 
Other  than  to  the  whole  of  a  statement  of  daim  b^mgalkfmdytlie 
matter  demurred  to  shall  be  deemed  to  be  struck  out  of 
the  pleadings,  555 
Overruled,  if,  tihe  Court  may  make  an  order  allowing  ihe  de- 
muixlng  party  to  raise  a  case  by  pleading  in  opponfeieii  ia 
to  the  matter  demurred  to,  656 
ShaU  state  ground  in  law,  551 
To  be  delivered  in  the  same  manner  and  ^within  the  aame  time 

as  other  pleadings,  552 
To  be  held  sufficient,  though  not  entered  within  ten  days  after 

delivery,  563 
To  state  specifically  whether  it  is  to  the  whole  or  to  a  part  of  the 
pleading  demurred  to,  551 
DENIAL 

Evasive,  not  permitted,  508 
DEPONENTS 

More  than  one,  extra  allowance  as  to,  908 
DEPOSITIONS 

Taken  before  an  officer  of  the  Court,  or  other  parson,  may  be 

ordered  to  be  filed  and  given  in  evidence,  640 
To  be  printed,-  when  filed,  unless  otherwise  ordered,.  885 
DEPOSITS 

From  solicitors  &c.  &c.,  order  as  to,  how  to  bo  paid,  976 
Reference  before  Officiad  Referee,  expenses  of,  1067 
DETENTION 

Of  property,  Court  may  order,  710 
DEVOLUTION 

Of  estate  taking  place,  pendente  litCy  the  action  may  be  cootinued 
by  or  against  the  person  on  whom  the  estate  has  devolvod,  700 
DIRECTIONS 

As  to  future  proceedings  of  third  l>arty,  474 — 475 
For  binding  cases.  House  of  Lords,  1048 
DISCHARGING  ORDER 

Hade  at  chambers,  142 
DISCLOSURE 

By  solicitor,  399 
DISCONTINUANCE 

Of  action,  628 
DISCOVERY 

Application  for  (cases  in  point),  579 — 582 

m^y  be  obtainoa,  679 

May  be  reserved  until  issue  determined,  586 

Not  to  be  ordered  by  Master  or  Reg^trar  of  Probate  Division  in 

chambers,  721 
Objections  to  produce  must  be  set  out  in  affidavit,  533 
Order  for,  service  of,  589 
DISMISSAL 

Of  action  for  want  of  |>rosecution,  defendant  may  apply  for,  where 

plaintiff  fails  to  give  notice  of  trial  within  time,  615 
^f  action  for  want  of  prosecution,  plaintiff  not  answering  inter- 
rogatories Uablc  to,  686 
^Of  action  when  statement  of  claim  not  delivered  in  time,  556 
Of  motion  when  all  parties  not  served,  718 
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DISaUALIFICATIONS 

Of  Jadgea  to  ranuin  u  if  Acts  had  not  ] 
DISTRIBUTION 

Of  Innnen  among  the  Judges  of  thi 

DivoTce,  and  Adminltf  Divinona,  1 
Of  bannea^     Bale*  of  Conrt  to  provid 
DISTMCr 

Defined  \>j  Order  in  CouDcil  of  I2th  Ai 
Pnthonotariea,  1S8,  IHD,  18S— 188,  334 
Begiitrars,  appointment  of,  292 — 3dS 
Bf^strieB  establiahed  by  Order  in  Com 

158—161,  919—822 
DISTRICT  HEGISTKAR 

AccoQDta  and  ioqiiiriGt  may  be  referred 
Ai:  proceedinga  down  to  final  judgmei 

may  be  taken  before.  1 S2 
Appeal  to  Jadge  from,  60fi 
Applications  to,  to  be  mode  io  the  satoe 

chambera,  606 
Deputy,  appointmeat  of,  1027 
Feea  to  be  taken  by.  1S3 
Hancbester,  appointment  of,  10£8 
Hay  order  wnt  to  bo  renewed  for  a 

irrit  to  be  renewed,  401 
May  refer  matter  to  the  Judge,  60£ 
Powers  of,  161—16* 
Beport  of,  may  be  acted  on  by  the  Coot 
To  acconnt  for  and  pay  over  to  Tms 

Court,  SIO 
To  administer  oaths,  I S2 
To  be  deemed  an  officer  of  the  Snpront 
To  carry  out  directions  of  the  Court,  1 ' 
To  cxcrciBe  in  actions  proceeding  in  his 

UK  a.  Master  in  ChiunbeiB,  603 
To  perform  duties  assigned  by  the  Itult 
To  tax  costs  nhero  flnul  judgment  ante 
To  transmit  to  London  documenta  am 

actions  removed  from  District  Beg 
DISTRICT  REGISTRY 

Ai'tion  commenced  in,  may  an  the  a 

removed  to  the  High  Court,  but  C 

removal,  164,  606—609 
Actions  in  Queen's  Bench,  Common  Pic 

to  bo  entered  for  trial  with  Associi 
Appoanmco  in,  422 
Costs   to   bo  taxed  in,  where  final  ji 

otherwise  ordered,  COS 
Documents  in  action  proceeding  in,  to ' 
In  actions  procetnling  in  the,  all  wrill 

the,  Qiileas  Court  direct  otherwise, 
JndgmenUand  orders  in  (eiccpt  orders 

trar  under  the  Rules  of  Court,  to 
Proceedings  may  bo  prescribed  by  Eol 

in,  but  to  be  subject  to  control  of 
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DISTRICT  REGISTRY 

To  have  a  seal^  and  documents  sealed  therewith  to  be  evidence. 
161 

DIVISION 

Cause  or  matter  to  be  marked  for  the,  in  which  it  is  commenced. 

102 
The,  to  be  specified  on  writ,  360 

DIVISIONAL  COURT 

Any  number  of,  may  ait  at  one  time,  118 

Business  ordered  to  be  heard  by,  bv  Rules  of  Court,  1021 

Oases  may  be  reserved  to  be  argued  before,  184-136 

Every  Judge  of  the  High  Court  may  sit  in  any,  118 

For  business  of  Queen's  Bench,  Common  Pleas,  and  Exchequer 

Divisions,  122 
May  be  held  for  Chancery,  Probate,  Divorce   and   Admiralty 

business,  126,  127 
Proceedings  and  matters  to  be  determined  by,  738-742 
Taking  business,  like  that  of  sitting  in  Banco,  to  include  one  or 

more  Judges  attached  to  the  Division,  122 
To  consist  of  three  Judges  when  possible,  and  of  not  lees  than  two, 

118 
To  hear  matters  not  proper  to  be  hoard  by  a  single  Judge,  122 

DIVISIONS 

Of  the  High  Court,  names  of  the  five,  93-99 

Of  the  H^h  Court,  number  o^  may  be  reduced  or  altered  by 

Order  in  Council,  99 
Of   Supreme  Court,  to  be  two  permanent,  the  *'  Hig^  Court  of 

Justice,"  and  the  **  Court  of  Appeal,"  6 

DIVORCE  AND  MATRIMONIAL  CAUSES 

All  matters  pending  in  Court  of,  or  within  the  exclusive  cog- 
nizance of  the  Court  of,  assigned  to  Probate,  Divorce  and 
Admiralty  Division,  106 

Court  of,  united  to  Supreme  Court,  8 

Judge  of  the  Court  of,  to  be  one  of  the  first  Judges  of  the  High 
Court,  7 

Jurisdiction  of  the  Court  of,  vested  in  the  High  Court,  22 

Practice  and  pro^dure  in,  to  remain  unaflfectcd  by  Judicature 
Acts,  4 

Rules  of  the  Court  of,  unless  varied,  to  remain  in  force,  308 

Rules  of  the  Schedule  to  Act  of  1876  not  to  npplv  to  Court  o^ 
775 

X)CUMENT8 

Admission  of,  590 

Efibct  of,  may  be  stated  in  pleadings  without  setting  out,  but  pre- 
cise words,  if  material,  may  be  sot  out,  511 

Entire  contents  of,  may  be  referred  to  on  the  hearing  of  a  special 
case,  594 

Extracts  from,  not  to  be  inserted  in  affidavit,  639 

Not  piiDduced  in  compliance  with  notice,  not  to  be  put  in  a». 
evidence,  588 

Not  properly  stamped  with  fees  of  Court,  not  to  be  reoeiTed  ixr 
evidence,  330 

70 
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DOCUMENTS 

Unstamped  with  fees  ol  €k>vrt,  may  be  ordered  to  be  BkauiLpe 
after  having  been  received  in  evidence  or  filed,  330 
DOUBT 

Ab  to  status  of  eristing  oflloers  may  be  detetmined  by  Bake  < 

Court,  191 
Existing,  as  to  proper  person  to  be  sued,  the  plaintiff  may  j<nn  ti 

or  more  persons  as  defendants,  456 

DUCHY 

Of  Lancaster,  clerk  of  tlie  Coandl  of,  not  to  he  attached  to  U 

Supreme  Court,  181 
Of  Lancaster,  powers  with  re8i>ect  to  officers   oeE,  Tested  in  tl 
the  Chancellor  o^  to  be  in  future   execcised  by  the  Lu 
Chancellor,  186 
DUEHAM 

County  Palatine  of,  to  cease  to  be  sueh  as   regards  the  issae  < 

commissions  of  Assize,  223 
Court  of  Pleas  at,  Kules  for  regulating  the  bosineflB  of ,  to  be  madi 
as  Rules  may  be  made  under  the  Act,  186-187 
EASTEE 

Sittings,  commencement  and  end  of^  770 
.Vacation,  commencement  and  end  of,  770 
ECCLESIASTICAL  CASES 

Appointment  of  Assessor,  1013 
EJECTMENT 

See  **  Recovery  of  Land  " 
ELECTION 

Petitions,  Judges  for  trial  of,  on  the  rofa  at  the  commeno^ncnt  c: 

Act  to  continue  for  tho  current  year,  113 
Petitions,  Judges  for  trial  of,  to  bo  chosen,  until  Rules  proni 
otherwise,  out  of  tho  Judges  of  tho  Common  Law  Dinsl-x 
by  the  Judges  of  those  Divisions,  113 
ENTRY 

On   lands,  or  buildings  for    the  purposes   of  inspection,  mav  b*; 
authorised  by  the  Court,  710 
EQUIPMENT 

Of    ship,  forms  of   statement  of  claim,  defence,  reply,  and  re- 
joinder in  action  for,  835 
EQUITABLE 

Counter-claims,  46 

Defence,  to  have  tho  same  eflfect  as  in  the  Court  of  Chancery,  Z) 

Estates,  titles,  rights,  duties  and  liabilities,  Court  to  lecogTiLk*,  40 

Interests  and  liabilities.  Judge  to  take  judicial  notice  of,  47 

Jurisdiction,  62 

Plea  f cases  and  notes),  44-46 

Reliei,  claim  advanced  by  plaintiff  (case  and  note),  44 

ReUef,  defendant  to  havo  the  same,  as  if  ho  were  x^laintiff,  39 

Relief,  plaintiff  entitled  to,  to  have  the  same  as  he  would  hare  iuJ 

from  the  Court  of  Chancery,  38 
Right  to  redeem,  46 
Waste,  63 
EUQITY 

Rules  of,  to  prevail  over  those  of  the  Coxmnoa  Law,  61,  84-85 
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ERROR 

Defixution  of,  1031 
Not  to  lie  to  House  of  Lords,  1009 
Proceedings  in,  abolished,  743 
ESSENCE 

Of  contract^  equitable   constmction  of  stipulattons  not  of  the 
essence  of  the  contract  to  prevail,  59, 7(^-71 
ESTATES 

Of  deceased  persons,  administration  of,  103,  277-285 

EVIDENCE 

Before  Referee  to  be  takoti  as  at  other  trials,  636 

Further,  not  to  bo  taken  on  appeals  from  a  judgment  except  by 

special  leave,  747 
Hearsay,  in  affidavit,  cost  of  to  be  paid  by  party  fiHng,  639 
In  trials  by  Jmy,  mode  of  giving  oral,  not  to  be  affected  by  tho 

Act,  311 
May  bo  taken  on  Preliminary  Act,  without  its  being  necessary  to 

Jlle  pleadings,  614 
Not  printed  below,  may  be  ordered  to  bo  printed  for  appeal,  but 

if  printed  without  order,  visited  with  costs,  756 
Not  to  be  contained  in  the  pleadings,  491 
Of  admissions,  519 

On  interlocutory  applications  may  be  given  by  affidavit,  639 
On  questions  of  iact,  may  bo  taken  by  Appeal  Court  on  interlo- 
cutory applications  beyond  that  taken  on  the  original  de» 
cision,  747,  754 
Parol,  admissible  to  show  object  tenant  for  life  had  in  paying  off 

charge,  65 
Rules  of  Court  may  direct  mode  of  taking,  in  any  particular  class 

of  cases,  637 
To  be  taken  in  open  Court,  and  viva  voce,  in  the  absence  of  agree* 

ment  to  the  contrary,  637 
Under  affidavit,  to  be  printed,  644 
EXAMINATION 

Of  articled  clerks,  942 

Upon  oath  of  witness  may  be  directed  before  an  officer  of  tho 
Court  or  other  person,  640 
EXCEPTION 

Annexed  to  record,  objection  to  Judges'  ruling  may  be  taken  by 

motion  founded  upon,  314 
Not  to  be  taken  to  affidavit  in  answer,  577 
EXCHEQUER 

Court  of,  united  to  Supreme  Court,  3 

Division,  actions  to  be  entered  for  trial  with  Associate,  and  not 

in  District  Registries,  600 
Division,  all  causes  within  the  exclusive  cognizance  of  the  Court 
of  Exchequer,  and  aU  matters  pending  in  the  Court  of  Ex- 
chequer assigned  to  the  Exchequer  Division,  104 
Division,  Judges  of,  93  , 

Division,  Rules  under  Act  of  1875  not  to  apply  to  proceedings 

on  revenue  sido  of,  775 
Junior  Barons  of  the  Court  of,  to  bo  among  tho  first  Judges  of 
the  High  Court  of  Justice,  7 


1108  niDEx. 

EXECUTION 

Against  garnishee  to  be  a  valid  dischargo  to  Hixn  as  against  tl 

pndgment-debtor,  688-690 
Against  one  or  more  defendants  not  appearing  to  a  writ  indoc* 

for  a  liquidated  smn»  434 
A  person  a4jndged  to  be  a  partner  or  serred  aa  a  partner  i: 

fiiiling  to  appear,  671 
Against  the  property  of  partners,  671 
Interpretation  o^  669 

Hay  be  issoed  within  six  years,  and  by  leaTO  afterwards,  677 
Not  to  issne,  without  pxx>duction  of  office  copy  judgment,  6^ 

or  without  filing  a  praocipe,  672 
Of  trusts,  form  of  general  indorsement  for,  in  Chancery  Dirisc 

788 
Pnecipe  for  writ  of,  to  be  si^ed  by  or  on  behalf  of  solicitor  < 

whom  issued,  or  by  plaintiff  if  in  person,  672-673 
Writ  of,  sheriff's  fees,  provisions  for,  674 
EXEOUTOR 

Denial  of  right  to  claim  as,  to  be  stated  specifically,  499 
Or  Administrator,  claims  by  or  against,  may  be  joined  with  daii 
by  or  against  him  personally,  if  with  reference  to  the  au 
estate,  478 
Whether  plaintiff  or  defendant,  may  represent  estate  without  bec^ 

fidanes  being  joined,  466 

EXlSl'lNa 

Interpretation  of,  226 
EXPENSE 

Of  producing  deponent  for  cross-examination  not  to  be  demands 
in  the  first  instance,  643 
EXPENSES 

May  be  levied  in  every  case  of  execution,  674 
EXPERIMENTS 

May  be  made  by  order  of  the  Court,  710 
EXTRAORDINARY 

Duties  of  Lord  Chancellor,  Ijord  Chief  Baron,  Lord  Chief  Jii<ti: 
of  England,  Lord  Chief  Justice  of  the  Common  Plea«,  J[a?ti 
of  the  Rolls  and  other  Judges,  to  continue  to  be  performt,- 
by  them,  17 
FALSE  IMPRISONMENT 

Forms  of   statement  of  claim,  defence,  and  reply  in  action  foi 
838 
FEES 

Sheriff's,  may  be  levied  in  every  case  of  execution,  674 
FEES  OF  COURT 

May  be  increased,  reduced  or  abolished,  but  subject  thereto  sha] 

continue  to  be  taken  as  heretofore,  328 — 334 
Official  Referees,  1067 
Regulations,  as  to,  923-928 
Taken  in  District  Registries  in  money,  924 
To  be  regulated  by  Order  of  the  Lord*  Chancellor,  with  the  conjen 
of  the  Judges,  or  three  of  them,  328 
FIAT 

Of  Attorney-General,  appeal  to  House  of  Lords,  1008 
FILING 

Of  affidavit  of  service,  433 
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FILINa 

Of  copy  of  writ  of  smnmons  by  proper  offioer,  388 
FINAL 

Examination,  946 
FORECLOSURE  ACTION 

Forms  of  statement  of  claim,  defence,  ooonterclaim,  and  reply  In, 

.       839 

Not  an  action  for  recovery  of  land,  477 
FORM 

Of  action,  353 

Of  affidavit  as  to  documents,  805 

Of  affidavit  in  answer  to  interrogatories,  805 

Of  affidavit  of  scripts,  810 

Of  answer  to  intexrogatories,  804 

Of  appeal  to  the  House  of  Lord^  1000,  1032 

Of  certificate  after  trial,  809 

Of  certificate  of  Associate,  809 

Of  certificate  of  sufficiency  of  surety,  House  of  Lords,  1047 

Of  confession  of  defence,  802 

Of  counterclaim  in  charter  party  action,  831 

Of  demurrer,  866 

Of  petition,  extension  of  time  to  lodge  case  on  appeal  at  Hoiue  of 
Lords,  1048 

Of  warrant  of  arrest  in  admiralty  action  in  rem,  785 

Of  General  IndortemenU — 
In  a  creditor's  action  for  administration,'  787 
In  a  legatee's  action  for  adminstration,  787 
In  an  action  by  mortgagee,  788 
In  an  action  by  mortgagor,  788 
In  an  action  for  cancellation  &c,  of  deed,  788  j 
In  an  action  for  raising  portions,  788 
In  an  action  for  roecific  performance,  788 
In  an  action  for  the  execution  of  trusts,  788 
In  a  partnership  action,  787 

Of  Indor»emmt~~ 
For  costs,  791 

For  damage  and  other  daims,  791 — 798 
In  admiralty  action  by  part  owner,  798 
In  admiralty  action  by  sdlvors,  798 
In  admiralty  action  for  damage  to  cargo  by  collision,  797 
In  admiralty  action  for  damage  to  cargo  otherwise  than  by  col- 
lision, 797 
In  admiralty  action  for  damage  to  vessel  by  collision,  797 
In  admiralty  action  for  necessaries,  798 
In  admiralty  action  for  possession,  797 
In  admiralty  action  for  seamen's  wages,  728 
In  admiral^  action  of  daim  for  towage,  798 
In  a  probate  action,  796 
Of  character  of  parties,  800 
Of  money  claims,  788*791 
Of  interrogatories,  804 

Of  joinder  of  issue  in  action  for  recovery  of  land,  857  859 
On  defence,  803 
On  defence  for  service  on  person  not  a  party,  808 


Of  Mtavrrandvm — 
Of  appoarancr,  786 
Of  entry  of  dcmoner  for 
Of     ■ 

Of  renewed  writ,  78S 

Of  Notiet— 

By  defendant  to  third  pait^,  801 

In  lioii  of  ttatomont  of  dum,  802 

Of  nccL'ptnni'c  of  sum  paid  into  coort,  BM 

Of  limited  defence,  786 

Of  payment  into  court,  803 

Of  time  and  plaoo  for  inapectitm  of  doaameats,  8i 

Of  trial,  809 

Of  writ  foTNTvirfl  out  of  jurisdiction,  781 

Of  writ  in  lieu  of  scn'icit  Out  of  juriBdiction,  7BL 

To  udniit  ducmnonti,  807 

To  intiiioct  documentii,  807 

To  produce  documonto.  80G 

Wliere  writ  spociallv  indorsed  and  Btatement  i 
with,  802 
OfFr^fipe— 

For  writ  of  oltachmont,  872 

For  writ  of  duliverv,  872 

Forwritoff/{?i/,  870 

For  writ  of./frri/rtfMw,  870 

For  writ  of  Jleri  faeiat  de  ianit  eetlttiaiticit,  Sfl 

For  writ  of  jKiBeeBsion,  872 

For  writ  of  (r;wif rnri  de  bonit  tcclfia»Ueit,VI\ 

For  writ  of  sequestration,  872 

For  writ  oivtnditienitipoiuu,  871 
O/S^/oii^— 

In  action  for  equipment  of  ahip,  837 

In  action  for  posscaiion  of  ship,  8S5 

In  admiralty  actim  on  botlomTy,  S29    ' 


IHVBt. 

FOBH 

Of  Etply— 

In  action  for  sal  rage,  864 

In  action  for  trespass  to  luid,  86S 

In  udminiatrntion  claim,  813—819 

In  admiralty  action  for  colliaioo,  S35 

In  admiralty  action  for  dumtgcx,  836 

In  admirDtt;  nction  on  boltonuy,  S28 

In  ch.irtcr  jjurly  nctiim,  832 

In  claim  by  accnt,  S21 

In  claim  on  bill  of  cxchango,  822 

In  forcclosuro  actioD,  844 

OfRfqmit— 
To  ret  duMn  Bpedal  caao,  800 

Of]ttl:<m 
To  U:  iaTi\\thi<A  by  official  referees,  S64 

Of  Spircinl  I.i,hn>fmnits,1'38—i00 

Of  l^l„U,.,.,t  .,/ fl«im- 
By  ii|{i.'Dt,  820 
For  account  staica,  811 
For  admioistratiou  of  cetato,  812 — 819 
For  jirobate  n  solpmn  form  860, 
In  action  by  Imidlord  Bgninst  tenant,  849 
In  action  for  oquipiiT'nt  of  ship,  S35 
In  action  tor  fids':  im|irisonnyi™l,  838 
In  action  for  &aud,  843 
In  action  for  ncccsBOiicB  for  ship,  SCO 
In  action  for  nr-filiRt'ncr,  s'll 
In  action  for|.  -■  ..|..;l.  l  -I.:i,.8.:2 

I.  157—890 


Of  StnUintut  ,if  Hcfoncc  a'xd  Counltr-claim— 
In  act  ion  for  recovery  of  land,  868 
In  cliartcr  party  action,  831 
Id  foreclosure  action,  841 

OfStatemeiil  of  Befinct— 
In  action  for  ■equipmpnt  of  ship,  836 
In  action  for  ful«c  imprisonment,  839 
In  action  for  fmud,  846 
In  action  ftir  ncceBB,-irini  tor  ship,  850 
In  action  for  neglih'i'nce,  H52 
In  action  for  iKiBMSsion  of  Bliip,  853 
In  action  for  [iTolnte  in  Kolomn  form,  866 
Inaction  for  solvagp,  8G3 
In  action  for  trespass  to  land,  866 


O/lFrU— 
For  lervice  ant  of  jnrisdiction,  730 
In  admiralty  actions  in  rtm,  TS3 
Of  attadunent,  881 
Of  deUrery,  880 

Of  delimry  (Sheriff  to  levy  on  dofandant'*  goods,  8 
Of  fltgU,  875 
OtjbrifiKUt,  87S 

Ot  Jleri  fiuiM  dt  i«nU  teelaiMlieU,  878 
Otfitrifaeiat  dt  Sonit  tetUiiiulitu  oddreMed  to  the  i 
Of  poBBcteiao,  880 
Of  BeqDMtrHtion,  8S1 

Of  mquettrari  facioM  it  ionii  tceUtiiutitU,  879 
Of  sonunona,  778 

Of  anmmona,  Admiraltr  acdon  in  PfM,  783 
Of  niDiinoiu,  out  of  jurisdiction,  7B0 
Of  BauUtioHi  ;jpMui,  877 
Of  which  notioa  ia  to  be  Mired  out  of  jnriidictio 


In  foRW  befon  the  Act,  to  nmain  in  ttace  nnloaa  ii 
BalaKng  to  fanda   in   Court  and  acconnta   to   « 
carried  may  ba  modified  by  the  Lord  Chuu 
ooncuirooce  of  the  TreMorr,  336 
FBAUDULENT  INTENTION 

To   be  alleg:ed  in  plewlinga  without   Mtttng    oi 
ctancea,3as 
FUNDS 

"    „    "ith,  to  be  d 
ind  procodiite,  32S 
In  Court,  the  Lord  Chanoellor  may,  with  the  ooni 
Treasury,  order  to  what  account^  are  to  be  car: 
GAOLDELrVEar 

ta  of,  not  affected  by  the  Aob,  311 


Diaputing  his  liability.  Court  may  arder  iMue  to  be 


VSDKX.  1113 

GREAT  SEAL 

Letters  Piatent  under,  23 

The  Lords  Commiasionors  of,  to  represent  the  Lord  Chancellor,  222 
The  patronage  of  the  Lord  Chanoellor  to  be  exercised  by  the 
Senior  Lord  Commissioner  of  the,  222 
GUARANTEE 

Form  of  statement  of  claim  in  action  on  guarantee,  847 
GUARDIAN 

Ad  /tton,  for  infEint  defendant,  or  defendant  of  aosoond  mind, 

not  to  be  appointed  unless  writ  duly  served,  432 
Ad  litem^  infGint  defendant,  or  defendant  of  unsound  mind,  not 
appearing,  plaintiff  may  apply  for,  432 
HEARING 

Of  appeal  may  be  adjourned  for  the  purpose  of  serving  parties  and 

persons  not  parues,  744 

HEIR.AT-LAW 

Appointment  of  person  to  represent,  459 
HIGH  OOURrr  OF  JUSTICE 
Constitution  of,  7 

To  be  a  Superior  Court  of  Record,  21 
To  exercise  authority  of  Supremo  Court  over  its  officers,  196 
To  exercise  jurisdiction  over  solicitors,  201 

To  exercise  the  several  jurisdictions  vested  in  it,  after  the  oom« 
mencement  of  the  Act,  32 
HIGH  JUDICIAL  OFFICE 

Definitian  of,  1030 
HIGHER  SCALE 

Costs,  soUdtors  when  to  charge,  892-894 
HILARY 

Sittings,  commenoement  and  end  of,  770 
HOUSE 

Of  Commons,  debates  in,  30,   31,   248-261,   266-264,  725-727, 

743 
Of  Commons,  division  in,  on  abolition  of  appellate  jurisdiction 

in  1873, 80 
Of  Commons,  Judges  not  to  sit  in,  264 
Of  Lords,  appeal  to,  abolition  of,  suspended,  30,  247 
HUSBAND  AND  WIFE 

Claims  by  or  against,  may  be  joined  with  claims  by  or  against 
either  of  them  separately,  478 
IMPLIED  CONTRACT 

May  be  simply  alleged  in  pleadings  with  reference  to  circum- 
stances, 612 
IMPRESSED  STAMPS 

Payment  of  Court  fees  in,  974 
INDEMNITY 

Being  claimed  by  a  defendant  against  a  third  party,  the  Court 

may  order  the  question  to  be  determined,  469-471 
Claimed  by  defendant  against  a  person  not  a  party  to  the  action, 
471-476 
INDORSEMENT 

Of  claim,  forms  of,  on  writ  of  summons,  372-374,  787-800 

Of  claim  on  writ  of  summons  may  be  amended  by   leave  of 

Judge,  374-376 
Of  claim  on  writ  of  siunmons  may  be  ordered  to  be  amended  where 
causes  of  action  are  inconveniently  joined,  480 
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INDORSEMENT 

Of  claim  on  writ  of  summoxiB  need  not  set  foriSb.  the  prorise  toned j 

or  relief,  373-374 
Of  daim  on  -writ  of  BummonB  to  be  made  before  mit  iasiied, 

361,  372 
Of  claim  on  writ  of  snmmons  to  ahow  in  what  capacity  plaintiff 

sues  and  defendant  is  sued,  374, 875 
Of  claim  on  writ  of  summons,  to  state  amaunt  claimed,  and  that 
proceedings  will  be  stajed  upon  payment  within  time  limited, 
378 
Of  counter-claim  by  defendant,  fonn  of,  for  service  on  person  not  & 

part>',  803 
Of  service  on  writ  of  summons,  413 

Of  writ  of  summons  when  issued  from  District  Hegistry,  384 
Of  writ  of  summons,  where  defendant  dispentes  with  statement  d 

claim,  618 
On  writ  of  summons,  special,  leave  to  defend  where  there  is  a,  442 
On  writ  of  summons,  special,  of  particulars  of  debts  or  liquidated 
demands,  376-376 
INDORSEMENTS 

General,  forms  of,  787 

Special,  forms  of,  under  Order  m.,  Rule  6,  373-374,  798-800 
INFANT 

Allegations  of  fact  in  a  pleading,  not  being  a  petition  or  summofu, 

cannot  be  taken  as  admitted  against  an,  603 
Defendant  or  plaintiff  may,  in  default  of  appearance  of,  apply  for 
appointment  of  guardian  ad  litem,  432 
INFANTS 

Custody  and  education  of,   rules  of  Equity  to  prevail  as  to,  61, 

80-84 
To  defend  by  guardian  ad  litctny  and  sue  by  a  next  friend,  450 
Wardship  of.  asRigned  to  the  Chancery  Division,  104 
INFERIOR  COURTS 

Appeals  from,  127-134,  302,  1025—1026,  1060 

Exercising  Equity  or  Admiralty'  jurisdiction  by  Ordor  in  Couin.il 

tf)  have  the  powers  of  the  High  Court,  205-207 
Jurisdiction  of,  204 
Proceedings  may,  wliere  a  counter-claim  involves  matter  Ixycnd 

the  jurisdiction,  he  transferred  from,  207-201) 
Ruley  of  Law  to  aj)ply  to,  210 
INJUNCTION 

Mav  be  granted  at  anv  time  with  or  without  conditic»n>,  59,  71- 

*  79,  708 
Not  to  he  granted  by  Maetor  at  Chambers  or  by   Registrar  in 

Probate  Division,  721 
Writ  of,  not  in  nature  of  a  prohibition,  47 
INJUNCTIONS 

Api)lications  for  (cases  in  point),  75-76 
Issuing  of,  76 

To  restniin  action  at  law  abolished,  41 
INSPECTION 

Of  documents,  costs  of,  910 

Of  documents  may  be  reserved  until  issue  determined,  586 
Of  documents,  mentioned  in  either  party's  pleadings  and  affida'V'its, 
683 


INSPECTION 

Of  docnmesUiBy  ord^rfor,  application  must  be  to  a  Judge,  685-^6i$, 

687 
Of  documents,  order  for,  to  be  applied  for  at  ChamberB,  586 
Of  documente,  where  party  served  omits  to  give  m^oe  -o^  the 

other  side  may  apply  for  an  order  for,  6S6 
Of  property,  Court  may  order,  710 
INSTRUCTIONS 

Special  allowances  as  to,  907 
INTEEE8T 

Ponctnal  paymeutt  of,  to  mertgagee,  06 
INTERLOCUTORY 
Jadgment,  669 

Order,  as  to  mandamus  or  imnjoction,  60,  708 
Order,  definition  of,  may  be  determined  by  the  Court  of  Appeal,  29 
Order,  may  be  appealed  from  within  twenty-one  days,  758, 762 
Order  may  be  applied  for  upon  admission  of  fact,  without  waiting 

for  the  determination  of  any  other  question,  659 
Order,  not  to  prejudice  appeal,  757 
Orders,  Court  of  Appeal,  to  be  set  down  on  separate  Hst,  notice  as 

to,  1059 
Proceedings  in  a  cause  to  be  taken  in  the  Division  U>  which  the 
cause  or  matter  is  attached,  286  , 

INTERMEDIATE 

Examination,  945 

INTERPLEADER 
Act,  355 
After  acquired  property  of  wife,  vested  at  Law  as  well  as  Equity, 

358 
After  acquired  property,  passed  imder  bill  of  sale,  359 
Application  by  defendant  for,  may  be  made  at  any  time  after  ser- 
vice of  writ  and  before  defence,  364 
Claimant  barred  by  not  appearing  at  heating  of  summons,  359 
Common  Law  Procedure  Act,  1860,  857 
Not  to  be  directed  by  Master  or  Re'gistrar  of  Probate  Division  in 

chambers,  721 
Partnership  account,  369 
Stay  of  proceedings,  60 
INTERPRETATION  CLAUSES,  224,  776 
INTERROGATORIES 

Afiadavit  of  more  than  10  folioe  to  be  printed,  576-677 
Defendant  not  answering  liable  to  have  his  defence  struck  out, 

and  to  be  treated  as  not  defending,  587 
Delivery  of  (cases  in  point),  569-572 
Fonn  of,  573,  804 
Form  of  affidavit,  576 
In  writing,  for  the  examination  of  the'  opposite  party,  may  be 

delivered  at  any  time  before  the  close  :of  the  pleadings,  569 
May  by  leave,  be  delivered  to  a  member  or  officer  of  a  corporation, 

673 
Not  more  than  one  set  o^  to  be  delivered  to  the  same  party  without 

an  order,  569 
Objections  to  answer  may  be  taken,  ground  to  be  stated  in  affida- 
vit, 677 
Omission  to  answer,  insufficiency  of  answers,  678 
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INTERBOGATORIES 

Flaintiflf  not  answering,  to  be  liable  to  have  his  action  diflnifised 

for  want  of  prosecutiony  687 
To  be  answered  by  affidavit,  576 
To  have  a  note  at  the  foot  stating  which  of  them  each  paxty  is 

required  to  answer,  669 
Vexatious  or  unreasonable,  672-673 
ISSUE 

For  trial  b^  j^^>  putieB  not  to  be  prejudiced*  314 — 310 
In  action  in  Chanceiy  Division,  onlered  to  be  tried  before  Com- 
missioner of  Assise,  other  than  Chancery  DivisioOv  order  to 

state  reasons  why  it  should  so  be  tried,  631 
May  be  directed  to  be  prepared  and  settled  by  the  Judge,  636 
May  be  directed  where  judgment  is  subject  to  a  condition  or  con- 
tingency, 669 
May  be  referred  to  be  tried  in  Middlesex  or  London^  89 
May  be  referred  to  commissioner  appointed  under  a.  29  of  the  Act, 

630 
Not  to  be  settled  by  Master  or  Begistrar  of  Ptobate  Division  at 

chambers,  721 
Other  than  those  in  the  action  arising  between  parties,  application 

in  de£Eiult  of  pleading  in,  666 
OINDER 

Inconvenient,  of  causes  of  action.  Court  may,  on  applicaUon,  order 

any  cause  of  action  to  be  excluded,  and  statement  of  claim  or 

indorsement  on  writ  amended,  480 
Of  actions  with  actions  for  recovery  of  land — claims  for  mesne 

profits  only  to  be  joined,  476 
Of  causes  of  action,  defendant  may  apply  where  inconvenient,  479. 
Of  claims,  478—480 
Of  co-defendants,  counterclaim  for  damage,  fraudulent  rcxu>:?scnta- 

tions,  465 
Of  defendants,  462 
Of  issue  by  either  party  in  a  pleading  (If  any)  subsequent  to  rcpiv, 

607  ^    ^ 

Of  issue  by  plaintiff  upon  the  defence  in  his  reply,  607 
Of  issue  may  except  facts  admitted,  and  thus  operate  as  a  denial  of 

the  facts  not  admitted,  607 
Of  issue  to  bo  deemed  to  dose  the  pleadings,  536 
Of  issue  to  bo  the  only  plea  after  reply,  except  by  leave,  533 
Of  issue  to  operate  as  a  denial  of  every  material  allegation  of  fact 

in  the  pleading  upon  which  issue  is  joined,  507 
Of  OfiicialLiquidator  as  plain  tifff  465 
Of  parties  at  plaintiffs  option,  464 
Of  parties,  plaintiff  may  join  all  or  any  persons  severally,  or  jointly 

and  severally,  liable  on  one  contract,  461-462, '455,  4C3-^ 

466 
Of  plaintiffs,  460 
Of  publisher  as  defendant,  in  action  for  b'bel  against  a  newspaper, 

465 
Of  several  causes  of  action,  in  same  action  by  plaintiff  permitted, 

but  Court  may  order  actions  to  be  tried  separately,  476 — 480. 
Of  third  party  as  defendant,  in  action  against  a  solicitor  for  negli- 
gence, 466 
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Of  third  party  as  defendant  in  action  for  mesne  profits,  plaintiff  a 

lunatic,  466 
Of  third  party,  too  late  in  the  proceedings,  465 
Of  third  par^,  nnder  Bills  Act,  465 
Of  transferor  as  co-plaintiff,  4  66 

Plaintiff  in  one  action  added  as  defendant  in  another,  466 
JUDGE 

Additional  of  High  Conrt  of  Justice,  appointment,  position  of  &c., 

1063 
Appointed  to  fill  vacancy,  to  be  a  Judge  of  the  Division  where  the 

vacancy  occurs,  96 
Before  whom  action  tried,  application  to,— provisions  in  case  it  is 

inconvenient  or  impossible  for  such  Judge  to  hear  such  appli- 
cation, 742 
Matters  not  proper  to  be  heard  by  a  single,  to  be  heard  by  a  Divi- 
sional Court,  116—122 
May  dispose  of  matter  referred  to  him  by  District  Bogistrar,  or 

may  refer  it  back,  606 
May  exercise  in  Court  or  in  chambers  any  jurisdiction  of  the  High 

Court  which  might  previously  have  been  exorcised  in  Court  or 

in  chambers  by  a  single  Judge,  114 — 118 
Of  High  Court,  attendance  of,  in  Court  of  Appeal,  1024 
Of  High  Court,  office  of  a,  vacated  by  his  being  appointed  a 

Judge  of  the  Appeal  Court,  12 
Of  High  Court,  to  hear  and  determine  appeals  from  Superior 

Courts,  765 
Of  Judicial  Committee  of  Privy  Council,  appointment  of  Lord  of 

Appeal  instead  thereof,  on  resignation  or  vacancy  in  office  of, 

1013 
To  have  power  with  respect  to  proceedings  before  Referees  which 

are  given  with  respect  to  arbitrations  by  Common  Law  Proce- 
dure Act,  1854, 166 
Transfer  of,  from  High  Court  to  Court  of  Appeal,  1024 
YHio  tried  cause,  to  hear  all  proceedings  between  trial  and  final 

judgment,  when  practicable,  1021 
Vacancy  in  the  office  of,  144 
JUDGES 

Additional  Ordinary  of  Appeal,  1015—1018 

Appointedbef  ore  passing  of  Act  not  to  be  required  to  act  at  Assizes, 

unless  previously  liable,  16 
Deficiency  in  number  of,  to  be  filled  up,  95 
Ex  Qficio  of  the  Court  of  Appeal,  254 
May  be  transferred  from  one  Division  to  another  by  Royal  Sign 

Manual,  93 
New,  succeeding  |ire«Hit  C.J.,  C.J.C.P.,  C.B.,  and  M.R.,  to  have 

same  office,  title,  and  precedence  as  they,  8 
New,  to  be  styled  '*  Judges  of  Her  Majesty's  High  Court  of 

Justice,    8 
Not  to  sit  on  appeal  from  the  judgment  of  Court  of  which  member, 

265 
Of  High  Court  to  be  addressed  like  judges  of  Superior  Courts  of 

Common  Law,  8 
Ordinary  of  Appeal,  254-267 
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JUDGES 

Ferouuietit,  the  numbot  of,  S53 

Precedence  of,  266 

FriTilt.'gcs  of,  sbtqiI,  IS 

PiuBae,  to  have  attached  to  them  a  Prin 

Stylo  of,  I0«4 

To  hold  office  during  good  behaviour,  bii 

Crown,  on  addrew  preaeaitcd  hj  boU 

261-268 
To  perform  the  aamo  duties  as  if  Act  not 
Total  number  not  to  bo  rodocud,  SB 
JUDGMENT 

After  trial  by  Jniy,  fono  of,  SflH 
ARor  trial  by  Rofcree,  form  of,  8S9 
After  tnal,  not  to  be  entered  without  an  ( 
Against  pcreons  not  parties,  nay  bo  enfo: 

as  againrt  partica,  679 
Application  for  leaTO  to  enter,  44S 
At  trial  by  Judge  without  Jury,  form  of. 
By  default,  leave  to  set  aside,  565 
Entjy  of,  662-66* 
Entry  of,  ptinuant  to  an  order  or  certii 

writ,  086 
Entry  of,  upon,  the  flling  ol  on  affidaiit 

document,  666 
Final,  In  default  of  appentuncc  may  Lo 

many  dofendanCa,  434 
Final,   in  default   of  appearance,    writ 

Rpgistry,  where  defendant  might  but 

in  London,  436 
Final,  in  default  of  appaaranoD,  writ  notH[ 

lara  of  uluim,  must  be  filed  with  affidc 
Final,  under  Ordar  XIV. ,  Hulc  la  (laeos  i 
Final,  nnder  Order  XIV.,  Bnlc  la,  defe 

against,  443 
Final,  under  Order  SIV.,  Eulo  la,  for  foj 

residue,  44(5 
For  coats  of  action  wholly  disconttnuod  b] 
In  default  of  Blotemeitt  of  dc&mce,  against 


and  dnmnses,  439 
(In  qoctment)  tor  recovery  of 
Interlocutory  against  one  or  m 
Int«rlocutary,  wad  final,  G60 
Interlocnttiry,  damagcB,  137 
Intonoetation  »^  226 
May  bo  given  against  one  or  n 

amendment,  46  2 
May  ho  in  favour  of  ono  or  n 

4ED 
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JUDGMENT 

May  bo  varied  by  the  CJoiirt,  434 

Motion  for  action  may  be  aet  down  by  plaintiff  on,  na  soon  as  issues 

are  determined,  657 
Motion  for,  action  xiot  to  be  set  down  on,  after  the  expiration  of 

one  year,  668 
Motion  for,  defendant  may  set  down  action  on,  if  plaintiff  does  not 

within  ten  days  of  trial,  664 
Motion  for,  form  of,  869 
Motion  for,  may  bo  directed  to  stand  over  for  farther  consideration 

while  issues  tried  or  accoimts  and  inquiries  taken,  669 
Motion  for,  when  not  directed  to  be  entered,  plaintiff  may  set 

down  action  ou,  664 
Motion  for,  where  some  only  of  several  issues  have  been  deter- 
mined, 658 
Motion  to  apt  aside,  without  leave  reserved,  656 
Of  nonsuit,  to  have  same  effect  as  judgment  on  merits,  666 
On  Counter-claim,  486 
On  issues  other  than  those  in   the  action  arising  between  the 

parties,  566 
On  motion  for,  561-564 
On  motion  for,  against  one  of  several  defendants  making  default, 

664 
Plaintiff  may  be  empowered  to  sign,  where  writ  specially  indorsed 

and  defendant  not  permitted  to  defend,  442 
Hight  to  enforce,  not  to  be  curtailed  by  the  Rules,  680 
Subject  to  .condition  or  contingency,  plaintiff  can  issue  execution 

only  on  leave  obtained,  669 
To  date  as  of  the  day  it  is  pronounced  and  to  take  effect  from  that 

date,  664 
When  defendant  fails  to  plead  or  demur,  661 
Whether  interlocutory  or  final,  to  be  entered  in  District  Registry 

where  writ  issued,  599 
With  leave  to  move,  to  be  entered  upon  production  of  Associato's 

certificate,  627 
With  leave  to  move,  to  be  set  down  on  motion  for  judgment,  663 
JUDG^IENT  DEBT 

Payment  into  court  by  defendant,  notice  having  been  given  of  an 

assignment,  69 
JCJDOMENT  DEBTOR 

May  be  orally  examined  as  to  any  debts  owing  to  him,  686 
JUDGMENTS 

And  Orders,  in  District  Registry,  except  orders  made  by  District 

Registrar  Tmder  the  Rmes,  to  bo  entered  in  London,  602 
And  Oiders,  made  in  District  Registry,  and  entered  in  London, 

office  Qopies  of,  to  be  transmitted  to  District  Registry,  602 
JUDICIAL 

Committee  of  the  Privy  Council,  what  appeals  to  are. by  the   Act 

of  1876,  s.  2,  transferred  to  the  House  of  Lords,  diflcu88e4»  248- 

251 
Koticc,  of  Equitable  Interests  and  liabilities,  judge  to  take,  47 
JURIES 

Law  relating  to,  not  to  be  affected  by  the  Act,  311 
JURISDICTION 

In  Bankruptpy  and  in  Chancery  of  the  Appeal  Court  in  Chanoory 

vested  in  the  High  Court,  24 
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JUBISDICnON 

Not  vested  in  the  High  Court,  23 

Of  Assize  Courts  vested  in  the  High  Court,  22 

Of  Court  of  Appeal,  6, 27 

Of  Court  of  Appeal  in   Chancery  of  the  Coiintj   Falatioe  of 

Lancaster,  vested  in  the  Appeal  Court,  25 
Of  Court  of  Bankruptcy  to  restrain  actions  against  Tmsteea,  53 
Of  Court  of  Chancery  to  appoint  receivers  and  grant  injonctioiis, 

78-81 
Of  Court  of  Divorce  and  Matrimonial  Causes,  of  Court  of  ComnKm 
Fleas  at  Lancaster,  of  Q.  B.,  C.  P.  and  Ex.,  of  Coort  of  Pleu 
at  Durham,  &c.,  vested  in  High  Court,  22 
Of  Court  of  Exdieauer  Chamber  vested  in  the  Court  of  Appeal,  25 
Of  High  Court  of  Justice,  6,  21 
Of  Jud^on  Circuit,  88-91 
Of  Judicial  Committee  of  the  Privy  Council  in  Admixmlty  sad 

Lunacy  appeals,  vested  in  the  Appeal  Court,  25 
Of  Lords  Justices,  Lunacy,  267-270 

Over  the  Begister  of  Patent  proprietors,  no  longer  ezerdaed  by 
Master  of  the  Bolls,  23 

Bules  as  to  exerdse  of,  37 

JTJBY 

Trial  by  a,  may  be  directed,  of  issue  of  fiftct,  629 
Trial  by  a,  to  be  before  a  single  Judge,  617 
Trial  without  a,  may  be  directed,  of  questions  ¥^ch  before  the  Act 
could  have  been  so  tried,  627 
JUSTICES 

Of  Appeal,  to  be  style  of  ordinary  Judges  of  Court  of  Appeal,  2o4 
Of  the  Peace,  docision  of  final  on  appeals  to  them,  127 
Of  the  Peace,  statement  of  case  by,  127 
LANCASTER 

Fee  Fund,  to  be  handed  over  to  the  National  Debt  CommisBioners, 
334 
LANDLORD 

And  tcnantf  forms  of  statements  of  claim  and  defenoe,  counter- 
claim and  reply,  in  actions  between  849,  857 
LAW  AND  EQUITY 

Concurrently    administered     (cases  in     point     and    notes),    43 

to  66 
To    bo    concurrently     administered    in    High    Court,    and    in 
Inferior  Courts  also,  38,  206 
LEGAL  CLAIMS 

Rights,  titles,  obligations  and  liabilities,  to  be   recogniaod  by  the 
Supreme  Court,  42 
LESSEE 

Relief  of,  foimded  on  breach  of  covenant  to  repair,  47 
LESSOR 

Misjoinder  of,  as  plaintiff,  466 
LETTERS  PATENT 

Appointment  of  Ordinary  Judges  of  Court  of  Appeal  to  be  by, 

264—266 
Jurisdiction  relating  to,  not  trausferred,  23 
Pensions  to  judges  to  be  granted  by,  19 
LIBERTY 

Of  the  subject,  matters  relating  to  the,  not  to  be  trmnaaeted  by 
l&^^XftT^^ciT  \iY  Registrar  of  Probate  Division,  in  chamben,  7il 
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LIEN 

Property  claimed  by  dofondant  *as  subject  to,  may  be  ordered  to 

be  f^von  up  on  payment  of  amount  into  Court,  714 
LIQUIDATED  DEMAND 

And  detention  of  goods  and  pecuniary  damage  being  the  subject 

of  one  action f  final  judgment  may  be  entered  in  default  of 

appearance  or  pleading  against  a  defendant  for  the  debt  and 

interlocutorj'  judgment  for  the  value  of  the  goods,  660 
Form  rif  judgment  in  default  of  appearance  or  pleading  in  case  of  a, 

866 
riaintiflf  may  enter  judgment  and  issue  execution  against  one  or 

more  defendants  not  appearing  to  a  writ   indorsed  for  a, 

434—435 
'WTicn  claim  is  for,  and  dofoncc  or  demurrer  not  delivered  in  time, 

pliiintiff  mav  enter  judgment,  558 
LO>rDOX 

Sittings  in,  to  be  continuous,  91 
LONG  VACATION 

Commencoment  and  end  of,  770 

Not  to  be  reckoned  in  time  for  filing,  amending  or  delivering 

pleadings   unless  so  directed,  and  pleadings  not  to  be  filed, 

amended,  or  delivered  in  the,  except  by  leave,  735 
LORD  CHANCELLOR 

Ever>'  writ  to  be  te«tod  in  the  name  of  the,  284 
Interpretation  of,  371 

May  at  any  time  convene  Extraordinary  Council  of  Judges,  17G 
May,  with  the  concurrence  of  the  Treasurj',  abolish  or  reduce  the 

salary  of  any  ollicer,  and  increase  the  salarj' of  existing  officers 

whose  duties  are  inere!*sedbv  reason  of  th(i  Act,  182 
Not  to  be  deemed  a  "  permanent  Judge  of  the  High  Court,"  252 
Oaths  to  be  taken  by,  264 

OtTice  and  ]>o.sition  of,  not  to  be  afFectcd,  212 
^i.larv  of,  18 
To    appoint  commissioners  to  administer  oaths,  and  ail  officers 

attached  to  theSu])reme  Court,  196 
To  be  Lord  of  Appeal,  1002 

To  be  one  of  the  ex-ojicio  Judges  of  the  Court  of  Appeal,  254 
To  be  one  of  the  first  Judges  of  the  High  Court  of  Justice,  7 
To  be  President  of  Court  of  xVi>peal,  266 
To  exercise,  with  respect  to  offic(;rs  of  th(»  Court  of  Common  Pleas 

at  I^ncaster,  the  powers  now  vested  in  the  Chancellor  of  the 

Duehy,  186 
To  fix  percentage  of  estates  and  lunatics,  328 
LORD  CHIEF  RARON 

Distinction  of  the  office  of,  may  be  abolished  under  certain  circum- 
stances, 99 
Pension  and  snlarv  of,  18 — 20 

To  be  one  of  the  ex-ojicio  Judges  of  the  Court  of  Appeal,  254 
To  be  onr-  c.f  the  first  Judges  of  the  High  Court,  7 
To  have  a  seeretiiry,  a  principal  clerk,  and  a  junior  clerk,  189 
LORD  CIIIKF  JUSTICK 

Of  England,  eoncrurrenco  of,  necessary,  176 

Of  England,  distinction  of  the  office  of,  may  bo  abolished  under 
cci*tain  circumstances,  99 

71 
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LORD  CHIEF  JUSTICE 

Of  England,  pension  and  salary  of,  18 — 20 

Of  England  to  be  one  of   the  ex-o^eio  Judges  of    the  Appeal 

Court,  254 
Of  England  to  be  one  of  the  first  Judges  of  the  High  Court,  7 
Of  England  to  be  President  of  the  Queen's  Bench  Division,  and 

of  the  High  Court  in  absence  of  Lord  Chancellor,  8 
Of  England  to  have  a  secretary,  a  principal  clerk,  and  a  junior 

clerk,  189 
Of  the  Common  Pleas,  pension  and  salary  of,  18 — 20 
Of  the  Common  Pleas,  to  be  one  of  the  ex-offieio  Judges  of  the 

Court  of  Appeal,  254 
Of  the  Common  I?lcas,  to  be  one  of  the  first  Judg^es  of  the  High 

Court,  7 
Of  the  Common  Pleas,  to  be  President   of  the    Common  Pleas 

Division,  93 
Of  the  Common  Pleas,  to  have  a  secretary',  a  principal  clerk,  and 

a  junior  clerk,  189 
LORD  OF  APPEAL 

Appointment  of,  in  lieu  of  paid  judge  of  Judicial  Committee  of 

Privy  Council,  1012 
In  Ordinarv,  appointment,  qualification,  salary    and  vacancv  m 

office  of,  1004 
In  Ordinar}',  pension  of  &c.,  1025 

In  Ordinary,  to  hold  office  during  good  behaviour,  1002 
Such  peers  of  Parliament  holdmg    High  Judicial  Office,  to  be, 

1002 
Three  to  be  present  at  a  hearing,  1001 
LORDS  JUSTICES 

Jurisdiction  in  lunacy  to  bo  exercised  by  the  existing,  and  afttr- 

AvarJs  l)v  two  Judges    of   the  Court    of  Appeal,  under  iSur. 

Maiiual,'267-270 
To  be  Ordinary  Judpres  of  the  Court  of  Appeal,   and  sit  on  th 

Judicial  Committc<\  254 
LOKD  TREASURER 

Not  in  future  toexereise  judieial  functions  as  a  Judge  of  th<-  (\urt 

of  Exchequer,  221 
LOWER  SCALE 

Costs,  solicitors,  when  to  charge,  891 
LrXACY 

Jurisdiction  of  Lords  Justiees,  2G7-270 

luxa'I'k; 

Alle;^^ations  of  fact  in  a  ph\iding-,  not  being  a  petition  or  sumnions, 

cannot  be  taken  as  admitted  airainst  a,  o03 
^lav  defend  bv  sj^uardian  ad  Utan,  and  sue  bv  cc»mmittci^  or  iiiit 
'  friend,  480  ' 
MALICE 

Wlien  allei^ed  in  pleadings,  circumstances  not  to  be  set  out.  511 
:vL\NACER 

To  p.'irtnershi]>  business  may  ho  served  under  Judieatiirc  Act,  407, 
but  nut  under  Bills  of  Exchange  Act,  376 
MANDAMUS 

High  prerogative, -writ  of,  what  Court  is  to  issue,  discussed,  127, 134 
May  be  granted  at  any  time  witli  or  without  conditions,  69,  72,  70S 


INDEX. 

MARHIAGE 

Of  fpimilo  taking  pinco  p:ndent, 
to  be  mado  a  party  to  tho  t 
MARRTED  ■WOMEN 

Huaband  out  of  jurisdictioQ,  457 
Miiy  8U0  ill  fonni  paapcHt,  4  57 

Tu  file  by  u  coxt  friend,  but  nuty,  by  leave  of  the  CoaTt>  me 
nitliout  B.  next  friend  on  giving  security,  -l&S 
MARSHAL 

.Judges'  office  of,  not  intcrfcroil  with,  183,  347 
Of  the  Court  of  Admiralty,  writ  in  Admiralty  notioD  in  rm  to  be 
Borvodbvthe,411 
MASTER 

Apfioal  lies  from  dociaion  of,  to  Judge,  723 

Books  kept  by,  373—380 

District  Kogistmr  hts  irnnc  jurlu diction  as,  603 

Juriitdictioa  of,  721 

Hay  refer  matter  for  tho  decision  of  tlio  Judge,  723 

Of  thu  Kolls,  causes  and  actions  with  witnesses  before,  notice  as  to, 

664 
Ot  the  Rolls,  distinction  of  tho  office  of,  may  be  abolished  under 

certain  cironmsbuices,  S9 
Of  the  Rolls,  pension  and  sulury  of,  18,  20 
Of  tho  Kails,  to  be  one  of  tho  ex-efieia  Judgos  of  tho  Court  of 

Apneiil,  254 
Of  the  Rolls  to  bo  one  of  tho  first  Judges  ot  tho  High  Court  of 

Justice,  7 
Of  tho  Rolls,  to  continue  to  havo  tho  appointment  of  officers  of  the 

Chancery  Division  formerly  appomtedby  him,  197 
Of  the  Itolls,  to  have  a  siH'rctary,  a  principal  clerk,  and  a  junior 

clerk.  183 
Proper  officer  to  enter  judgments,  663 
MASTEfcj 

Duties  of  the,  to  be  defined  by  Rules  of  Court,  ISO 
Office  of,  mar  bo  ubolialied  on  ^■acancy,  182 
Transfeired  to  tho  Supreme  Court,  180 
MATTER 

Interpretation  of,  22.) 
MATTEltS  OK  FACT 

In  pleading  uoed  not  be  alleged  by  cither  party,  ij13 
MERGER 

By  operation  of  law  only,  to  bono,  J7, 64— 65 
MESNE  PROFITS 

Claim  for,  may  bo  joinod  with  ejectment,  476 — 477 
Claim  for,  when   indorsed  on  writ,  and  dufrndant  makes  default 
in   appearance  or   pleading,  tho  plaintiff  may  enter  Judg' 
ment  against  tho  defaulting  defendant,  -430,  660 
MESSENGERS 

Transfenrdto  Ihe  Supreme  Court,  180 
METHOD  Of  PICOCEDURE 

House  of  Lords,  1034—1040  (Sm  Appeal  to  Uonso  of  Lorad) 
inCnARI.JIAS  SIUTINGS 

Commencement  and  ondof,  770 
MIDDLESEX 

Causes  may  ho  assigned  from  ossijiDS  to  bo  tried  in,  89 


MONTHS 

Not  cxpreased  to  bo  lunar,  t«  mewi  calendar  months 
MORTGAGOR 

May  Buo  for  posmasion  in  his  own  namc^  only,  40 
Positionof,  at  Common  Law,  when  left  in  possession 

premisca,  85 
MOTION 

Applicationa  authorised  by  Itulps  to  bo  made  to  t 

Judge,  to  be  by  motion  if  mado  to  a  Divisional  i 
Applications  under  Order  XL.  to  be  made  by,  6  J2 
For  aruloto  show  i^uso  need,  not  be  onnotiw,  71G 
For  judgment,  561 — 56*,  652 
For  judgment,  Chancery  Division,  where  there  arc 

notice  as  to,  1058 
FoTJailgment,in  Common  Law  Divisions,  notices,  9 
For  new  trial,  order  calling  on  party  to  show  cav 

Bcrvod  within  four  days,  649 
For  new  trial,  time  in  which  application  should  bo  m 
For  new  trial,  where  cause  tried  by  Judge  without  a 
For  new  trial,  whore  cause  tried  by  jury,  646 
For  order,  upon  any  admission  for  fact  on  the  plcadin 
May  bo  dismissed  if  all  parties  not  served,  7 IS 
To  be  bv  notice  to  the  parties  unless  order,  made  fj:  j 

in  thoBrst  instance,  710 
To  sot  aside  judgment,  misdirection  of  Judge,  or  i 

655 
To  set  aside  judgment,  misdirection  of  Beferce.  66G 
To  set  aside  j  udgmont,  on  ground  of  misdirection  of 

cation  to  bo  to  Court  of  Appeal,  656 
MOTIONS 

Under  Order  XL.,  Chancer}-  Division,  notice  as  to,  91 
NECESSARIES 

For  ship,  form  of  indorsement  in  Admiralty  action  fi 
For   ship,  forms  of   statement  of  claim,  defence. 

Admiralty  action  for,  SoO 
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NEW  TRIAL 

In  cause  tried  in  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions,  646 

Not  to  be  granted  on  the  ground  of  misdirection  on  improper 
admission  or  rejection  of  evidence,  unless  wrong  or  miscarriage 
occasioned  by  it,  650 

Of  any  question  may  be  ordered  without  interfering  with  decision 
on  other  questions,  661 
NEXT  OF  KIN 

Appointment  of  person  to  represent,  459 
NON-COMPLIANCE 

With  Kulcs  may  be  ground  for  setting  aside  proceedings,  but  not 
to  render  proceedings  void,  766 
NON-JOINDER,  463—466 
NONSUIT 

*'  Dismissing  the  action,"  same  as,  623 

Judgment  of,  to  have  the  effect  of  a  judgment  upon  the  merits, 
666 

May  be  set  aside  on  the  ground  of  mistake,  surprise,  or  accident, 
666 
NOTES 

Shorthand  writers*,  757 

Verified,  757 
"  NOT  GUILTY  " 

Plea  of,  in  action  for  slander,  498 

By  statute,  plea  of,  not  to  be  joined  with  any  other  defence  except 
by  leave  of  the  Court,  503 

By  statute,  plea  of,  to  have  same  effect  as  heretofore,  503 
NOTICE 

For  service,  substitution  of,  403 

In  lieu  of  service,  service  of,  422 

In  lieu  of  statement  of  claim,  form  of,  802 

In  lieu  of  statement  of  claim  plaintiff  to  deliver,  where  writ  spe- 
cially indorsed,  520 

May  be  alleged  in  pleadings  simply,  imless  precise  terms  are 
material,  511 

May  be  g^ven  to  produce  any  document  referred  to  in  the  plead- 
ings, 583 

Of  Admiralty  action  for  wages  against  foreign  vessel  to  be  given 
to  Consul,  but  Judge  may  waive  service,  394 

Of  appeal,  746 

Of  appearance  elsewhere  than  where  writ  issued,  817 

Of  claim,  person  served  with,  to  be  deemed  a  party,  40 

Of  cross-examination,  to  be  served,  643 

Of  defendant's  claim  to  contribution  to  state  nature  and  ground  of 
claim,  and  to  be  sealed  with  seal  with  which  writs  are  sealed, 
472 

Of  diRcontinuance,  529 

Of  entering  demurrer  to  bo  given  on  the  same  day  on  which  en- 
tered, 653 

Of  limited  defence  to  an  action  for  the  recovery  of  land  to  be  served 
within  four  days  after  appearance,  431 

Of  motion,  744—761 

Of  motion  for  judgment  to  state  grounds  and  the  relief  sought,  658 
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Of  motion  to  be  aened  two  claar  diyi  IHftMelMMriag,  T18 

Of  trial,  CShanceiy  ]>iTinoa,  iioliee«e^  #lli8 

Of  trial,  daewhere  than  m  Landan  and  lilddlMfly^eiBaBr  paiif  wKf 

enter  action  fortHiOi^Ml 
Of  trial  daewheie  tban  in  London  or  Middlffwan,  ito  be  HmmK/i  to 
4  be  inr  ^eflMt  i^p  Of^the  tboKMOct  Anin^  690 

Of  trial  for  London  or  IKidiiHwnit^Mtto  iifiato  iui  nay  ifaitkinkr 

sittanga,  620 
Of  trial;  form  of,  618,  809 

Of  trial  in  Admiralty »aiiltkna»'«My  be^dlipiwiarl  witli  on  taotion^  7« 
♦  Qftriid,  in  Londi«>andlIi<maiwi,yqidiinleBB^awaeia entered  for 

trial  irithin  alz  days  after,  619 
4»ftrialmybe|giyenly^diiffMrienf^tf 

time  limited,  614 
Of  trial  may  be  given  by  the  plaintiff  with  bis  reply,  612 
Of  trial  not  to  be  conntermanded  ezeq^byJeaiVt  4M 
Of  trial,  party  to  whom  notice  is  giTen  may  eaiter  naoae  te  tni 

where  pfl^ty  giving  notice  haa  omitted  to  do  io»  ttl 
Of  trial,  short,  to  be  a  fonrda^iiotioe^  619 
Of  trial,  tendays  to  be  ^ven,  619 
Of  trial  to  be  given  before  entsvingaotion  for  trial,  619 
Of  trial  to  state  whether  Hhe  action  or  only  issoea  therein  are  to  be 

tried,  637 
Of  writ  in  lieu  of  service  of  writ,  application  for  leave  to  give  to  be 

supported  by  affidavit,  414 
Of  writ  in  lieu  of  service  of  writ,  Court  may  mako  order  for  substi- 
tution of,  403 
Of  writ  in  lieu  of  service  of  writ,  form  of,  781 
Hequiring  production  of  deponent  for  cross-examination,  643 
That  defendant  merely  insists  on  proving  will  in  solemn  iForm,  528 
To  admit  documents,  501 

To  admit,  inspect  and  pre  duce  documents,  forms  of,  806,  808 
To  be  given  of  application  by  plaintiff  to  appoint  guardian  ad  lUrm 

for  defendant,  432 
To  inspect  documents,  583 
To  produce  documents,  584 

To  proper  officer  of  assignment  of  action  from  District  Registry,  393 
To  sheriff  of  'renewal  of  writ  of  execution,  676 
To  third  parties,  by  defendant,  form  of,  801 
To  third  parties  when  before  trial  it  appears  that  questions  should 

bo  determined  between  the  plaintiff,  or  defendant,  and  third 

parties,  Court  may  direct,  473 
NOTICES 

To  bo  in  writing,  unless  otherwise  ordered  by  Court  or  Judge,  731 
OATH 

Interpretation  of,  226 
To  bo  taken  by  Judges,  264—265 
OATHS 

Taxing  Master  to  have  power  to  administer,  913 
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OBJECTIONS 

To  allowances  of  J^aater,  916 
OFFICE  COPY 

To  be  printed,  888 
OFFICERS 

Attached  to  the  Courts  of  Cliancery,  Queen's  Bench,  Common 
Pleas,  and  Exchequer,  Probate,  Divorce  and  Admiralty,  to  be 
officers  of  the  corresponding  Divisions,  768 

Doubts  as  to  status  of,  191 

Duties  of,  may  be  regulated  by  the  Additional  Rules,  806 

May  bo  removed  by  the  person  having  the  right  of  appointment, 
197 

Of  Court  of  Chancery  to  perform  same  duties  for  the  Supreme 
Court  as  formerly  for  the  Court  of  Chancery,  212 

Of  Divisions,  not  appointed  by  the  Lord  Chancellor  or  the  Master 
of  the  Rolls,  to  be  appointed  by  the  President  of  each  Division, 
196—197 

Of  Supreme  Court,  reasons  must  be  assigned  for  removing,  and 
approval  of  Chancellor  necessary',  196 — 197 

Of  the  Court  to  make  return  of  fees  for  the  purposes  of  the 
annual  account,  337 

Of  the  Judges  to  continue  attached  to  same  Judges,  196 — 197 

Of  the  Supreme  Court,  Solicitors  and  Referees  to  be  deemed,  201 

On  Circuit  and  of  the  Court  of  Common  Pleas  at  Lancaster,  and 
of  Court  of  Pleas  at  Durham  to  perform  the  same  duties  as 
heretofore,  186—188 

Other  than  personal  officers  of  the  Judges,  to  be  deemed  perma- 
nent Civil  Servants  of  the  Court,  191 

Paid  out  of  fees,  190 

Pensions  and  salaries  of,  199 

Such  as  may  be  necessary,  to  be  attached  to  the  several  Courts, 
190—197 
OFFICES 

Days  on  which  closed,  771-773 
OFFICIAL  REFEREES 

Business  before,  to  be  distributed  in  rotation,  633 

Fees  to  be  taken  by,  1066—1068 

Name  of,  in  rotation,  to  be  endorsed  on  duplicate  order  of  Refer- 
ence, by  clerk,  634 

Place  of  sitting  of,  notice  as  to,  1061 

References  before,  to  be  taken  in  rotation  by,  973 

Time  and  duration  of  sittings,  775 

To  he  appointed,  193 

Transfer  of  business  from,  to  any  one  in  particular,  634 
ORDER 

As  to  deposits  by  Solicitors  &c.,  976 

As  to  place  of  trial,  may  be  varied  by  a  Divisional  Court,  226 

As  to  stamps,  974 

Jlx  parte  may  be  made,  on  terms  where  ordinary  proceedings  would 
caus('  (l(;lay,  but  paily  aflwtcd  may  move  to  scst  aside,  716 

In  Council,  Act  relating?  to  County  Court  appeals  miiy  be  applied 
bv  to  anv  otlier  inferior  Court  of  Record,  302 

In  Council,  additional  rules  under,  to  be  made  on  the  recommen- 
dation of  certain  cf  the  judges,  304 
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la OomunU mcia&ag DkMdkUoMKM  fbr MnciMitar,  1058 
la  Ooanca,  ^tumiu  of  Hm  Hi^  Oonxi  m^  be  alfand  %,  99 
III  Cioiiiicnly  eqnmleoft  to  Act  ox  BurfiaiMnti  917 
In  ConnoQ,  fML  of  tho  1201  Avgut.  1976,  884—918 
*    InOotmoiliiiftTliealldradoriiiunM 

117 
BiOoonciliiiftjIieiiiinflkdoii  addiMilnreiQiflr  Soawof  BuS»- 

meni  wiflun  tefcjr  daj%  but  mBtaaimm^wt^d^  SS7 
!&i  Cknmdl,  XBiMen  ii%kb  ittay  be  i«ff|ds^        S17 
^  £a  Ooiixioa»  zegnbrtiianiof  4Jicnite,  817-- iS6 

In  OomuSl,  aeoond,  of  Hie  12tili  A»rat»  187S.  919— -On 

Ia  Gonncil  to  be  kid  betoe  FttfianMBt,  infaqamtetioB  o(  231, 

ai8,  827 
^  ]iA7beeiiftafeedHlDe}iidgiiml,878 

Hot  iwrfbctod  beftwe  llie  oommflncwpflpt  of  Hie  Aot»  to  be  pep- 

lected  after  fhe  oommencwneai  of  it,  88—88 
Of  Mrnoe,  Hoaie  oCLosdi,  1089 
Perfected  before  tbe  oomnMnoflBiflBi  of  the  Aot,  nej  be  eieeBiid, 

amwided,  or  diaoimged  by  tbe  fiB§^  Ooozt  aoad  Govt  of 

Appeal,  82— 88 
To  4sany  on  prooeedinga  naj  be  aiade  «»  pirU  on  allegation  of 

ohaage  or  traaaadaaton  of  l^iteveat,  700 
To  oariy  <m  piooeedinga,  penKAa  not  imdflr  diaabiUty  aarved  vitli, 

may  apply  within  twelve  daya  of  aervioe  to  diacnarge,  702 
To  oany  on  prooeedinga  to  be  aerved  on  ooiiKtiBaiDg  partiea,  aad 

on  new  partiea,  702 
To  carry  on  proceedings  to  bave  no  effect  against  persona  nnder 

disability  otiier  thui  coverture  until  tw^re  days  after  guar- 
dian appointed,  702 
To  show  cause  not  to  be  granted  unless  application  expressly 

authorised  by  the  rules,  716 
To  show  cause,  to  be  a  stay  of  proceeding^,  651 
OWNER 

Fart,  form  of  indorsement  in  Admiralty  action  by,  798 
PAPER 

Description  of,  on  which  writs  of  summons  and  other  proceedings 

to  be  printed,  386 
PAPERS 

Transfer  of,  210 
PARLIAl^IENT 

Address    to,    for    removal  from  office   of    Lord  of   Appeal  in 

Ordinary,  1003 
Dissolution  or  prorogation  of,  appeals  to  House  of  Lords  during, 

1006—1007 
PARTICDLARS 

Of  demand,  435 
PARTIES 

Added  by  the  Court,  proceedings  against  to  be  deemed  to  begin 

from  service  of  summons  or  notice,  463 
Beneficially  interested  may  be  directed  to  be  added  or  substituted 

at  any  stage  of  the  proceedings,  and  if  added  as  defmdants  to 

be  served,  462 — 463 
Change  of,  by  marriage,  death,  or  bankruptcy,  697 
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PARTIES 

Having  the  same  interest,  representation  of,  by  one  or  more  of 

them,  468 
Interested  in  defendant's  counter-claim  to  be  added  to  title  as  if  in 

a  cross  action,  524 
May  be  struck  out  by  the  Court,  463 
Misjoinder  of,  not  to  defeat  action,  463 
Non-joinder  of,  action  not  to  be  defeated  by,  463 
Kules  in  Chancery  under  16  &  16  Vict.,  c.  86,  s.  42,  as  to,  to  bo 

Rules  of  the  High  Court,  461 
To  bill  of  exchange  or  any  one  contract,  joinder  of,  to  action,  at 

plaintiff's  option,  464 
To  Probate  actions,  462 
PARTITION 

Of  real  estates  assigned  to  the  Chancery  Division,  102 
PARTNERS 

May  sue  or  be  sued  in  the  name  of  their  firm,  407 

Names  of,  where  one  or  more  persons  sue  or  are  sued  in  the  name 

of  a  firm,  may  bo  directed  to  be  furnished  on  oath,  460 
One  man  carrying  on  business  in  name  of  a  firm,  suing  or  sued, 

461 
Sued  in  name  of  firm  to  appear  individually,  427 
Suing  out  writ,  399 
To  declare  on  demand  the  names  and  residences  of  members  of 

the  firm,  399 
Writ  may  be  served  on  one  or  more  of  the,  407 
PARTNERSHIP 

Action,  form  of  general  indorsement  in,  787 

Denial  of  alleged  constitution  of,  to  be  made  specifically,  499 

Dissolution  of,  and  taking  partnership  accounts,  assigned  to  the 

Chancery  Division,  102 
PARTY 

Interpretation  of,  226 

Person  served  with  notice  of  claim  to  be  deemed  a,  40 

To  a  counter-claim  may  apply  for  an  order  that  it  be  excluded, 

626 
PATENT  PROPRIETORS 

Register  of,  jurisdiction  no  longer  exercised  by  Master  of  the 

Rolls,  23 
PATRONAGE 

After  death,  resignation,  or  removal  of  existing  Judges,  to  be 

exercised  as  by  Royal  Sign  Manual  shall  bo  directed,  201 
Incident  to  the  office  of  existing  Judges  to  be  exercised  by  them, 

16,  200 
Vested  in  Judges  going  circuit,  not  to  be  affected  by  the  Act,  211 
PAYMASTER-GENERAL 

Power  of  the  Lord  Chancellor  to  make  rules  with  respect  to,  326 
PAYMENT 

By  garnishee  to  be  a  valid  discharge  to  him,  as  against  the  judg- 
ment debtor,  690 
Into  Court,  defendant  before  defence  to  give  notice  of,  to  the 

plaintiff,  667 
Into  Court,  form  of  notice  of,  803 — 804 
Into  Court  in  an  action  for  debt  or  pecuniary  demand,  may  be  made 

by  defendant  at  the  time  of  delivering  his  defence,  or  after- 
wards by  leave,  666 


1180  XKDSZ. 

PAYMENT 

Into  Court  of  money  in  satisBEUstion  before  defiBOioet  may,  with: 
four  days  after  notice,  be  accepted  by  the  plaintiff  in  satiafa 
tion,  568 
Into  Court  of  money  in  satisfaction  first  stated  in  defsnce,  ma 

before  reply,  be  accepted  by  the  plaintiff,  666 
Into  Court  of  the  amount  in  dispute,  may  be  directed  by  an  intiri 
order  whore  amount  claimed  by  defendant  in  respect  of  a  lie 
710 
Out  of  Court,  no  affidavit  necessary  to  verify  the  plaintiff's  ngn 
ture  to  written  authority  for,  unless  required  by  the  officer 
the  Court,  567 
Out  of  Court  to  the  plaintiff  or  to  his  solicitor  on  his  authority,  6 
PENDING  BUSINESS 

Appeals  to  the  House  of  Lords,  101 1 
PENSION 

Interpretation  of,  226 
PENSIONS 

Personal  officers  of  Judges  not  to  be  entitled  to,  199 
For  Chamber  Clerks,  Trsasury  may  sanction,  348-361 
Of  existing  Judges  to  be  calculated  on  present  service  and  servi 
in  High  Court  or  Court  of  Appeal,  15 
'        Of  existing  officers  not  to  be  altered  by  Bules  of  Court,  180-182 
Of  future  Judges,  20 
Of  Judges,  20 

Of  Judges,  to  be  charged  on  Consolidated  Fund  and  to  grow  d 
from  day  to  day,  20 
PERISHABLE  GOODS 

May  bo  ordered  to  be  sold  at  onco,  709 
PERSON 

Interpretation  of,  777 
PERSONAL  REPRESENTATIVE 

Of  party  to  an  action  dying  pendente  lite  may  be  made  a  party, 
served  with  notice,  699 
PETITION 

Costs  of,  911 
PETITIONER 

Interpretation  of,  225 
PETTY  SESSIONS 

Appeals  from,  to  bo  hoard  by  DiWsional  Courts  of  High  Court,  11 
134 
PLAINTIFF 

Action  commenced  in  name  of  wrong,  461 
Interpretation  of,  169 
Joinder  of,  460 

May,  after  delivering  his  confession  of  defence,  sign  judgment 
his  costs  up  to  the  time  of  the  pleading  of  the  defence,  517 
May  assign  his  cause  to  any  Division,  286-289 
May  bo  empowered  to  sign  judgment  where  writ  specially  indorsi 

on  defendant  showing  cause,  442 
May  mark  action  in  the  Chancer>'  Division  with  the  name  of  su 

Judge  thereof  as  he  may  think  tit,  385 
May  obtain  leave  to  discontinue  action,  629 
Renewing  writ  to  deliver  a  memorandum  to  the  proper  officer,  4 
Suing  in  representative  capacity,  347 
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PLAINTIFF 

To  amend  wrifc  and  serve  it  on  person  added  as  defendant,  467 

To  deliver  statement  of  complaint,  and  reply  to  defendant's  state- 
ment of  defence,  483 

To  prepare  writ  of  summons,  386 
PLAINTIFFS 

All  persons,  whether  jointly,  severally  or  alternatively  liable,  may 
be  joined  as,  460 

One  or  more,  may  recover  judgment  without  amendment,  450 
PLEA 

In  abatement  abolished,  501 

Of  "  Not  guilty  by  statute,"  503 

Of  payment  into  Court,  666 
PLEAD 

Leave  to,  after  demurrer  overruled,  may  be  reserved,  553 

Leave  to,  as  well  as  demur  to  the  matter  demurred  to,  may  be 
obtained  from  the  Court,  652 

Leave  to,  to  amended  pleading,  545 
PLEADING 

Allegations  of  fact  in  a,  not  being  a  petition  or  summons,  if  not 
denied  or  stated  to  be  not  admitted,  to  be  taken  as  admitted, 
503 

Already  delivered  to  the  proper  officer  need  not  be  re-delivered  on 
entering  a  second  judgment  in  the  same  action,  662 

Amended,  to  be  delivered  to  opposite  party  within  time  allowed  for 
amending,  548 

Amendment  of,  at  any  stage  may  be  ordered,  and  date  to  be 
marked,  536,  547 

Amendment  of  peases  in  point),  538-543 

Chancery  Division,  cause  not  to  be  entered  for  trial  unless  two 
copies  of,  delivered  at  time  of  entry,  to  proper  officer,  1061 

Close  of,  635,  564 

Dates  and  numbers  to  be  in  figures  and  not  words,  491 

Default  of,  556-565 

Drawing  of,  special  allowances  as  to,  907 

Each  party  to  any,  not  being  a  petition  or  summons,  must  allege 
all  facts,  not  in  previous  pleadings,  which  ho  intends  to  rely 
on,  505 

Interpretation  of,  225 

Literal  traverse  in,  prohibited,  508 

May  bo  regulated  by  Additional  Rules,  305 

"  Negative  pregnant"  prohibited,  508 

Not  being  a  petition  or  siunmons,  shall  not,  except  by  way  of 
amendment,  raise  new  ground  of  claim,  or  allege  facts  incon- 
sistent with  previous  pleadings  of  same  party,  605 

Not  to  be  amended,  except  by  order,  while  demurrer  pending,  654 

Not  to  bo  amended  or  delivered  in  long  vacation,  736 

Over  ten  folios,  to  be  printed,  494 

jPwis  daiTein  continuanee^  616 

»Statomrnts  in,  to  bo  as  brief  as  possible,  483 

Subscqu(!nt  to  reply,  other  than  joinder  of  issue,  not  to  be 
plcadird  without  leave,  533 

Subsequent  to  reply  (if  any),  to  be  delivered  within  four  days 
after  the  delivery  of  the  previous  pleading,  385 

To  be  delivered  to  party  in  person,  or  to  solicitor,  but,  if  no 
appearance,  to  be  delivered  by  being  filed,  494 
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PLEADING 

To  be  in  paragraphs,  numbered  conflecntively,  491 

To  be  marked  with  date  of  day  on  which  delivered,  with  the 

reference  number  of  action  &c.,  496 
To  be  reprinted  where  amendments  are  numerouB,  389 
To  contain,  as  concisely  as  may  be,  a    statement  of   matenil 
facts,  491 
PORTIONS 

The  raising  of,  assigned  to  the  Chancery  Division,  102 
llie    raising    of,  form  of  general  indorsement  for,  in  a<^on  in 
Chancery  Division,  788 
POSSESSION 

Form  of  indorsement  in  Admiralty  action  of,  797 
Forms  of  statement  of  claim,  defence,   reply   and  rejoinder,  in 
Admiralty  action,  862 
PRACTICE 

And  procedure,  may  be  regulated  by  Additional  Rulea,  305 
Former,  remains  in  force,  except  where  other  provisionB  made  Ij 

the  Rules,  352—353 
In  criminal  causes  and  in  Crown  cases  reserved  to  be  as  before  the 

Act,  except  as  altered  by  Act  or  Rules,  310 
Under  the  Common  Law  Procedure  Acts  and  JU^mla  ^tntrnlm, 
352 
PRAECIPE 

Filing  of  copy  of  writ  of  summons  substituted  for  filing  of,  387 
For  writ  of  attachment,  form  of,  872 
For  writ  of  delivenr,  form  of,  872 
For  writ  of  elegit,  form  of,  870 
For  writ  oiji.fa.  de  bonis  ecrU'siasticU,  form  of,  871 
For  writ  of/,  /a.,  form  of,  870 
For  writ  of  possession,  fonn  of,  872 

For  writ  of  srguestrari  de  bonis  ecdcsiastici^,  form  of,  871 
For  writ  of  sequestration,  form  of,  872 
For  writ  oi  renditioni  exponas^  871 

No  writ  of  execution  to  issue  without  filing,  signed  on  behalf  of 
solicitor,  or  by  party  issuing  it,  673 
PRECEDENCE 

Of  Judges  of  Court  of  Appeal  and  of  Hipfh  Court,  226 
•Successors  of  Common  Law  Chiefs  and  M.R.  to  have  the  samr-.  a? 
thev,  7 
PRELIMINARY 

Act  to  be  filed  in  actions  for  collision,  514 

Act  may  be  opened  by  Order  of  the  Court  with  consent  of  bc'J 

solicitors,  514 
Examination,  945,  949 
PRESERVATION 

Of  property,  order  for  interim ,  may  be  made,  710 
PRESIDENT 

Of  Divisional  Court,  the  senior  Judge  present,  to  be,  118 
PRE8U]MPTI0N  OF  LAW 

Need  not  be  alleged  in  pleadings  unless  specifically  denied,  513 
PRINTING 

Additional  Rules  as  to.  Orders  I.  to  V.  inclusive,  643,  886-S91 
Cases  for  the  House  of  Lords,  regulations  as  to,  1037 
Description  of,  prescribed,  731-733 
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PRINTING 

Of  writ  of  summonRy  384 
Pleadings,  493 
Special  case,  597,  887 

Written  depositions  and  affidavits,  886 — 887 
PRIVY  COUNCIL 

Amendment  of  Act  relating  to  constitution  of,  1011 
PROBATE 

Action,  any  person  may  intervene  and  appear  in,  4  29 
Action,  defendant  failing  to  appear  in,  plaintiff  may  file  an  affi- 
davit of  service  and  proceed  as  if  appearance  entered,  439 
Action,  forms  of  indorsement  in,  796 
Action,  forms  of  statements  of  claim,  defence,  and  reply  in,  848, 

856 
Action,  interpretation  of,  777 

Action,  issuo  of  writ  in,  to  bo  preceded  by  filing  of  affidavit,  393 
Action  may  proceed,  notwithstanding  defendant  fails  to  plead  or 

demur,  561 
Action,  party  opposing  will  may,  with  his  defence,  give  notice 

that  he  merely  insists  on  proving  will  in  solemn  form,  528 
Action,  plaintiff  disputing  the  interest  of  the  defendant,  to  allege 

same  in  statement  of  claim,  500 
Action,  statement  of  claim  in,  to  be  delivered  within  six  weeks 

after  appearance  or  default  of  appearance,  520 
Action,  where  defendant  has  ai)pcared  in,  the  plaintiff  shall  not 

be  compelled  to  deliver  his  statement    of  claim    until  eight 

days  after  the  defendant  has  filed  his  affidavit  of  scripts,  520 
Action,  writ  of  summons  not  to  issue  out  of  District  Registry,  883 
All  matters  pending  in  the  Court   of,  or  within  the  exclusive^ 

cognizance  of  the  Court  of,  assigned  to  the  Probate,  Divorce, 

and  Admiralty  Division,  105 
Court,  District  Registrar  of,  may  bo  appointed  District  Registrar 

of  the  High  Court,  158 
Court  of,  united  to  Supreme  Court,  3 

Divorce  and  Admiralty  Division,  action  transferred  to,  to  be  as- 
signed to  one  of  the  Judges,  707 
Divorce  and  Admiralty  Division,  all  matters  pending  in  or  within 

the  exclusive  cognizance  of  the  Courts  of  Probate,  Divorce, 

and  Admiralty,  assigned  to  thb,  105 
Divore^e,  and  Admiralty  Division,  any  aiuse  may,  at  tho  request  of 

the  President  of  the  Division,  be  heard  by  any  other  Judge  of 

the  High  Court,  126     _ 
Divorce  and  Admiralty  Di\'i8ion,  business  of,  to  bo  disposed  of  in 

the  first  instjince  by  one  Judge,  124 
Divorce  and  Admiralty  Division,  causes  are  not  to  bo  commenced 

in  the,  unless  the  parties  would  formerly  have  been  -entitled  to 

go  to  one  of  tlie  Courts  comprised  in  this  Division,  287 
Divorce  and  Admiralty  Division,  Divisional  Courts  may  be  held  to 

transact  tho  business  of,  126 
Divorce  and  Admiralty  Division,  Judges  of,  94 
Divorce  and  Adininilty  Division,  Judges  of,  to  take  port  in  Assizes, 

273 
Divorce  and  Admiralty  Division,  pending  business,  notice  as  to,  95r» 
Judge  of  th(>  Court  of,  to  bo  one  of  the  first  Judges  of  the  High 

Court  of  Justice,  7 
Roles  of  the  Court  of,  as  to  parties  and  otherwise,  to  remain  in 

force,  308,  462 
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PROCEDURE 

In  force  before  the  Act,  to  remain  in  force,  nnlesB  inconsifltei] 

310,  313,  352-~363 
To  be  considered  at  the  Council  of  Judges,  176 
PROCEEDINGS 

Against  parties  added  by  the  Court,  to  be  deemed  to  hare  begi 

from  the  service  of  summons  or  notice,  344 
Before  Courts  of  first  instance,  and  on  appeal,  pending  at  the  ooi 
mencement  of  the  Act,  to  be  continued  before  the  High  Cou 
and  Court  of  Appeal  respectively,  32 
Final  judgment  to  he  enteml  in  Registry,  unless  otherwise  o 

dered,  600 
Had  under  order  appealed  from,  not  to  be  invalidated  except  so  f 

as  the  Court  shall  direct,  767 
In  District  Registry,  699 — 610 

In   District   RegiBtry,  interlocutory  and   final  judgment    aft 
assessment  of  damages,  to  be  entered  in  Regis&y  unless  othc 
wise  ordered,  699 
In  District  Registry,  to  be  entered  in  the  book  there,  699 
May  be  prescribed  by  Rules  of  Court,  to  be  fecorded  in  Distri 

Registry,  162 
Not  in  an  action  or  suit,  e.ff.y  by  Petition  of  Right,  to  be  oommenc 

as  formerly,  360 
Subsequent  to  trial  and  down  to  final  judgment,  to  be  taken  wh' 
practicable  before  Judge  who  tried  cause,  1021 
PRODUCTION 

Of  documents,  on  oath,  679 

Of  documents  to  District  Rcg^istrar,  Court  may  order,  in  matt 
pending  in  the  High  Court,  165 
PROHIBITION 

Not  to  lie  to  Court  of  Admiralty,  47 
Not  to  lie  to  Court  of  Chancery,  47 
.  PROLIXITY 

In  forms  may  bo  visited  with  costs,  361,  483 
PROMISSORY  NOTE 
Action  on,  366 
All  or  any  of  the  persons  severally,  or  jointly  and  severally  liab 

may  be  joined  as  parties  to  an  action  on,  4d4 
Forms  of  statement  of  claim,  defence  and  reply,  in  action  on,  85 
PROPER  OFFICER 

Entry  <5f  judp^ent  by,  662—666 

Intorppctation  of,  777 

Production  of  certificate  of  judgment  to,  627,  f  62 — 665 

To  give  a  receipt  for  money  paid  into  Court,  567 

To  have  notice  of  an  action  being  assigned  to  any  Division  of  i 

High  Court,  393 
To  impress  seal  on  concurrent  writs,  397 
To  keep  seal  for  renewal  of  writs,  401 

To  transmit  record,  when  cause  transferred  from  inferior  Court 
lliffh  Court,  207 
PROTHONOTARIES 

And  District  Prothonotaries  of  Court  of  Common  Pleas  at  la 
caster,  and  of  the  Court  of  Pleas  at  Durham,  salaries  i 
remuneration  of,  188,  334 
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PROTHONOTAMES 

And  District  Prothonotaries  of  Court  of  Common  Pleas  at  Lan- 
caster and  of  tho  Court  of  Picas  at  Durham  to  perform  tho 
like  duties  and  exercise  the  like  powers  as  at  the  commence- 
ment of  tho  Act,  186—188 
Or  District  Prothonotaries  of  Local  Court,  whoso  jurisdiction  is 
transferred,  may  bo  appointed  District  Eegistrars  of  tho  High 
Court,  158 
Transferred  to  Supremo  Court,  180 
PXnSNE  JUDGE 

Definition  of,  1065 
QUALIFICATION 

Of  Judges  of  High  Court  of  Justice  and  of  Appeal  Court,  13 
Of  ofl&cial  Referees  to  be  determined  by  the  Lord  Chancellor,  with 
tho  concurrence  of  tho  Presidents  of  Divisions  of  tho  High 
Court  or  of  a  majority  of  them,  193 
QUARTER  SESSIONS 

Appeals  from,  to  be  hoard  by  a  Divisional  Court  of  the  High 
Court,  127-134 
QUEEN'S  BENCH 

Court  of,  united  to  Supremo  Court,  3 

Division,  actions  to  bo  entered  for  trial,  with  Associate,  and  not  in 

District  Registries,  600 
Di\'ision,  all   matters,  civil   and  criminal,  pending  in  Court  of 
Queen's  Bench,  or  which  would  have  been  ^/ithin  tho  ex- 
clusive cognizance  of  that  Court  in  tho  exercise  of  its  original 
jurisdiction,  assigned  to,  104 
Division,  Judges  of,  93 
Division,  proceedings  on  the  Crown  side  of,  not  affected  by  the 

Rules  of  Court,  775 
Forms  of  judgment  867,  869  (n.) 
Original  jurisdiction  of,  discussed,  127-134 
Payroent  of  £40  a  year  to  second  Judge  of  Court  of,  to  cease 

when  the  present  holder  ceases  to  occupy  that  office,  7 
Puisne  Judges  of  Court  of,  to  bo  amongst  the  first  Judges  of  the 
High  Court  of  Justice,  7 
QUEEN'S  CORONER 

Payment  ot   £10  a  year  to,  to  ceaso  when  tho  present  holder 
ceases  to  occupy  that  office,  338 
QUEEN'S  COUNSEL 

May  be  included  in  Commission  of  Assize,  112 
Of  County  Palatine  of  Lancaster  to  have  the  same  precedence  in 
the  countv  as  at  tho  commencement  of  tho  Act,  186 
QUEEN'S   REMEMBRANCER 

Transferred  to  tho  Supreme  Court,  180 
QUESTIONS 

Different,  may  bo  tried  in  different  ways,  616 
Of  fact  or  of  law  or  partly  of  fact  and  partly  of  law  may  be 
assignc^d  from  Assizes  to  be  tried  in  Middlesex  or  London,  88 
Of  Law,^  694-598 
RANK 

Of  existing  Judges  not  to  bo  affoct(?d,  15 
Of  existing  officers  not  to  bo  altered  by  Rules  of  Court,  191 
RE-ADIMISSION 

Of  SoUcitor,  947 
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BECEIVER 

Hay  be  appointed  at  any  tune,  with  or  without  conditioni,  69, 

72,710 

BECOSIYEBS 

Appointment  of  (oaaes  in  point),  7S— 79 
BEGOONIZANOE 

Honse  of  Lords,  1040 
BEGOBD 

To  bo  transmittod  to  High  Court  when  canae  tnufesred  fron 

Inferior  Coort,  207 
Withdrawal  of,  528 
RECOVERY  OP  LAND 

Action  for,  any  person  may  limit  his  defence  to  part  of  land  in,  431 
Action  for,  defioidant  in  poflsoflsion  need  not  plead  hia  title  in. 

tmlcfls  dependent  on  an  eqnitable  estate,  or  ho  seeka  cquitablr 

rcficf ;  it  is  sufficient  to  state  the  fisu^t  of  pomeasioa*  602 
Action  for,  in  dc&ult  of  appearance  or  jdeading,  plaintilf  but 

enter  final  judgment  for  portion  not  defendant,  and  prooM<d 

for  remainder  and  mesne  profits,  429,  560 
Action  for,  not  to  l>e  joined  with  any  other  cause  of  action,  exerpt 

for  mesne  profits,  arrears  of  rent,  or  breach  of  contract,  476 
Action  for,  person  appearing  to  defend,  when  in  poaaession  enly 

by  his  tenant,  to  state  that  he  appears  as  landlord,  4S0 — I  SI 
Action  for,  person  not  named  in  the  writ  of  summons  may  obtain 

leave  to  defend  on  filing  an  affidavit,  showing  that  he  i«  in 

possossion,  430 
Form  of  judgment    in  default  of  appearance  or  pleading,  in 

actions  for,  857,  859 
Forms  of  Htateinont  of  claim,  defence  and  counter-claim  in  actl-^« 

for,  790 
REDEMPTIOX 

Of  mortgngos  as«<ignc<l  to  Chancerv  Division,  102 
REFEREE 

Court  may  refer  questions  of  fiict  to  be  trietl  befor»\  149 

C«iurt,  not  to  be  a  ])ublic  (Vmrt  of  .Tusti«"<\  or  u  Court  of  J^^.-oni. 

but  jsubject  tluroto,  Ki'lVnc  to  htivo  j»owrr€>l*Jmlp^  :it  lri;il.6.3»'' 
Explniuilion  or  reasons  may  br  n-quired  from,  by  Court.  6:J7 
jMiiy  have  an  inspection  or  view,  635 
^lay  submit  questions  for  the  (Ufcision  of  the  Court,  or  may  slut- 

facts  specially,  CSC 
Not  to  <!onunit  to  prison  or  enforce  onler  by  attaebmtnt,  636 
Oflicial  or  si)eeial,  Court  may  ivfer  question  of  faet  to  Ik>  trinl 

before,  152 
Oflirial  sittings  &c.,  195 
l*ow«T  an<l  conduct  of  trial  by,  to  be  prescribed  by  tho  Judp, 

subject  to  Rules  of  Court,  155 — 158 
Procecflings  bi'fore,  may  be  lu^ld  at  the  most  convenient  place,  635 
Iteport  of,  may  Ih'  adopted  wholly  or  in  part,  and  be  enfon-ed  as  a 

judgment,  149 
Keport,  unless  set  aside,   to  be  equivalent   to  the  vci^ct    of  s 

jury,  155 — 15C 
S[)<K*ial,  remuneration  of,  149 

Si>ecial,  to  have  same  powers  and  duties  as  official  referee.  153. 
KEFEUEES 

Their  number,  qualifications,  and  tenure  of  office*  to  be  deter- 
mined by  the  Lord  Cliancellor,  with  the  concurrence  of  the 
YtiwiAjenXa  Ql>Ccw^\^\\Yii<^iv&Qf  the  High  Court,  193 
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IlEFEREES 

Conduct  trial  and  to  take  evidence  as  at  trials  before  the  Court,  636 
To  perform  duties  in  London  or  country,  and  travelling  expenses 
to  bo  paid  by  the  Treasury,  193 

REFERENCE 

Back  to  the  Master  by  Judge,  723 

To  a  Judge  from  a  District  Registrar  in  the  Chancery  Division,  to 
be  to  Judge  to  whom  action  is  assigned,  606 

To  District  Registrar,  165 

To  Master  by  Judge,  723 
REFERENCES 

Applications  for  (cases  in  point),  153—155 

REFUSAL  TO  TAX 

By  party  entitled  to  costs,  not  to  prejudice  other  party,  914 

REGISTRAR 

Of  Attorneys  and  Solicitors,  to  bo  Registrar  of  Solicitors,  295 

Of   Her    Majesty  in  Ecclesiastical  and  Admiralty  causes  to  bo 

doomed  an  officer  attached  to  tho  Supremo  Court,  272 
Of  Inferior  Court  of  Record,  or  of  local  Court,  whose  jurisdiction  is 
transferred,  or  of  County  Court,  eligible  to  bo  District  Regis- 
trar, 158,  162 
Of  Privy  Council,  attendance  of,  to  be  regelated  by  Lord  Chan- 
cellor, with  concurrence  of  tho  Lord  President,  147 

REGISTRARS 

In  Chancery  to  retain  their  right  of  succession,  181 

Joint,  of  District  Registries,  appointed  for  Liverpool,  Birmingham, 

Bristol,  and  Sheffield,  291 
Transferred  to  the  Supremo  Court,  180 

REMEDIES 

In  respect  of  legal  and  equitable  claims,  42 — 13 
REPEAL 

Of  enactments  specified  in  second  Schedule  to  Act  of  1875,  and  of 

all  enactments  inconsistent  with  Principal  Act  or  Amending 

Act,  345 
Under  Appellate  Jurisdiction  Act,  1022,  1029 
REPLY 

By  person  named  in  defence,  as  a  party  to  counter-claim,  525 
Further,  may  be  delivered,  within  eight  days  after  new  ground  of 

defence  has  arisen,  setting  forth  ground  of  defence  to  set-off  or 

counter-claim,  arisen  after  reply,  516 
Not  sufficient  which  denies  generally  the  facts  stated  in  defence  or 

by  way  of  counter-claim,  606 
Plaintiff  may  join  issue  upon  tho  defence  in,  507 
Pleadings  subsequent  to,  532 
To  be  delivered  within  three  weeks  after  the  defence,  or  the  last  of 

the  defences,  532 

ItEPRESENTATIVE  CAPACITY 

Denial  of  right  to  claim  in,  to  be  stated  specifically,  499 
Of  plaintiff  or  defendant  must  be  stated,  374 

RESPONDENTS 

In  appeal  to  House  of  Lords,  1035—1037 
RETURN 

To  be  famished  by  Official  Referee,  form  of,  964 

72 
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EEVIEW 

Of  taxation  of  costs  not  to  be  by  Master  or  Registrar  in  chamben 
of  tiie  Q.  £.,  C.  P.,  Exch.  or  Probate  Divorce  and  Admimlty 

Divisions,  721 
REVISING  BARRISTERS 

Enactments  as  to,  to  continue  in  force,  317 
Order  as  to,  989-991 

To  be  appointed  by  senior  Judge  of  Surrey  Circuit  to  ]»c  designated 
by  Order  in  Council,  317 
ROLL  OF  SOLICITORS 

Custody  of,  948 
SOTA 

Of  Judges  for  election  petitions,  113 
Of  Vacation  Judges,  773 
RULE 

To  show  cause  not  to  be  granted  unless  cxpresslv  autborixed  bv  th** 

Rules,  716 
RULES 

And  Orders,  Passage  Court,  1057 

May  be  made  under  the  Chancery  Funds  Act,  1^72,  s.  18.  fv.r  i-jn- 

version  of  cash  into  securities,  341 
Of  Court,  352-779 
Of  Court,  Additional,  884-91 8 
Of  Court,  for  regulating  sittings,  pleading,  and  practice  of  Ui^h. 

Court  and  Court  of  Appeal,  304 — 305 
«'  Of  Court,"  interpretation  of,  224 
Of  Court  in  f^ohodule  to  Act  of  1875  to  come  into  opcnitinn  a:  tlu 

commonccment  of  the  Act,  but  may  ho  alterel  antl  riiiTinll"i 

subsequently  by  the  Supremo  Coiirt  c»r  bv  r;irliai:.(  at.  -■'.. 

327 
Of  Court  may  ho  made  rcp^ulating  \'acations,  86 
Of  Court  may  be  mad*-  to  modify  provisions  i-mitain'  1    In    -taint-  - 

relating  to  any  transfc^rrcd  juris^liction,  oJ')-:;j7 
Of  Court,  Probate,  Divorce,  and  Admiralty,  pn)vi<i..n>  i-  r-..  •:  i^ 

309 
Of  Court,  provisions  as  to  makincr.  304  -308 
Of  Court,  to  be  made  bv  Judges,  from  time  to  time  to  b«   :i].|^iinl'-i 

by  Lord  Chancellor,  1022 
Of  Evidence,  not  to  bo  aflfccted,  311 
Of  Law  on  certain  points,  06 
Of  I'leadin;^   in   Court  for  Divorce  and   Matriiucnial    CiUii-   I' 

remnin  unchanged,  482,  775 
Of  rivalling,  new,  substituted  for  those  in  use  in  tlio  Chan-ry, 

Common  Law,  Admiralty,  and  Proluite  Courts,  ISJ 
Of  8ui)rem(!  Court,  December,  1875,  958-960 
Of  Supreme  Court,  December,  1876,  1052-1057 
Of  Supreme  Court,  Kcclesinstieal  Cases,  1013,  1049-I0r)2 
Of  Supreme  Court,  February,  1876,  970-973 
Of  Supreme  Court,  June,  1876,  986-989 
Of  Supreme  Court,  June,  1877,  1070 
Of  Supreme  Court,  :May,  1877,  1068 
Of  the  Act  to  bo  in  force  in  all  Courts  in  which  the  matters  ih-y 

relate  to  are  cognizable,  210 
delating  to  dealing  with  funds  in  Court  to  be  decnved  Rules  "f 

practice  and  procedure,  325 
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SALE 

And  Distribution  of  proceeds  of  property  subject  to  any  lien  or 
charge  assigned  to  the  Chancery  Division,  102 
SALVAGE 

Forms  of  statement  of  claim,  defence,  and  reply,  in  action  for,  861 
SALVORS 

Form  of  indorsement  in  Admiralty  action  by,  798 
SAMPLES 

May  be  taken  bv  order  of  the  Court,  710 
SCALE 

Of  costs,  higher,  896-906 
Of  costs,  lower,  895-906 
SCANDALOUS 

Or  irrelevant  matter  in  interrogatories   may  be   struck  out  by 

leave  (cases  in  point),  674-576 
Or  irrelevant  matter  in  stati'ment  may  be  struck  out  or  amended 
(caaes  in  point),  636-643 
SCIENTER 

May  be  alleged  in  pleading  without  sotting  out  circumstances,  611 
SCOTCH  APPEALS 

To  Ilouse  of  Lords,  1041 

To  Ilouse  of  Lords,  certificate  of  leave  must  be  signed  by  Counsel, 
1044 
SEAL 

Of  the  Court,  order  or  certificate  sealed  with,  to  be  sufficient  autho- 
ritv  to  proper  officer,  666 
SEAMEN'S  WA(iES 

Form  of  indorsement  in  Admiralty  action  for,  798 
SECRETARIES 

Transferred  to  the  Supreme  Court,  and,  if  attached  to  Judge,  to 
continue  so  attached,  180 
SERJEANT-AT-LAW 

May  be  included  in  commission  of  Assize,  112 
No  Judge  to  bo  required  to  take  the  degree  of,  13 
SERVICE 

AffidaWt  of,  413-433 

Against  a  shiji,  cargo  landed  or  transhipped,  412 

Against  ship,  freight  or  cargo  on  board,  412 

By  nailing  writ  upon  the  door  of  the  dwelling-house,  410 

Date  of,  to  be  indorsed  within  three  days,  414 

In  action  to  recover  land,  410 

In  Admiralty  actions,  411 

Indorsement  of,  on  writ,  413 

In  Probate  actions,  420 

Not  to  be  required  when  defendant  by  his  solicitor  agrees  to 

accept  pei-^-ice  and  enters  an  appearance,  402 
Of  amended  pleading  on  the  opposite  party,  648 
Of  an  existing  Judge  in  tlio  High  Court  of  Appeal  to  be  deemed 

continuous,  16 
Of  notice  of  claim  to  contribution,  and  of  statement  of  claim  there- 
with, 472 
(^)f  notice  of  claim  to  contribution  to  be  within  the  time  limited 

for  filing  and  delivering  statement  of  defence,  472 
Of  notice  on  or  by  third  party  under  Order  XVI.,  R.  17, 18, 19, 20, 
475 
■  Of  notice  on  third  party,  47 


ise  agoinjt  new  tria 
it  place  of  business 
jf  pirtnenhip  to  bo  good  non 
.tec  of  lunatic  to  be  good  boo 
On  corporation,  hundred,  or  inhabitants 
On  f atiiHr  or  guardian  of  iafitat  defonda 
On  husband  to  bo  good  BBTVico  on  wife, 
On  infant,  Court  may  order,  to  be  good 
On  manager  of  portnerHhip  buaincaa,  40 
On  one  poraon,  carrying  on  buaiucas  in  : 
On  person  with  wtiom  infant  or  lunatic 

407 
On  wife  only,  406 
Out  of  thp  jutisdiction,  application  for 

ported  by  affidATit,  420 
Out  of  die  jurisdiction.  Courts  differ  oi 

aelion,'"  414—410 
Oat  of  the  Jurisdiction,  defendant  reddi 

418—420 
Out  of  the  jurisdictioD  in  Probate  actio: 

Court,  420 
Oat  of  the  jurisdiction,  on  BritiBh  snhje 
Out  of  the  jurisdiction,  on  foreigner,  41 
Out  of  the  jurisdiction,  rulos  for,  accura 
Personal,  must  bo   ofFertod  on   all   dc 

Eichongo  Act,  370 
Substituted,  application  for,  to  bo  auppo: 
SubstitiitDd,  Court  may  order,  403,  414 
To  be  nuide  in  tbo  nmnner  in  which  pe 

bofore  the  parsing  of  this  Act,  403 
When  no,  on  defendant,  nrit  or  concun 

400 
Witbin  the  jurisdiction,  writ  for,  may  I 
Bcmce  out  of,  and  via  nna,  399 
SET  OFF 

BeinK  ratabliehcd,  tho  Coort  may  givo  j 
(it  any)  in  favour  of  the  defendant, 
Coort  may,  on  application  of  tho  plainti 
misBion  to  the  defendant  to  avail  hit 
Defendant  Teiying  oi,  to  state  it  specific 
Maybe  amended  nt  any  time  beforo  tl 
allowed  for  pleading  to  the  reply  an 
G44 
Technical  definition  of,  4SS 
To  be  stated  sepaialcly  in  statement  of 
Where  thcro  is  no  reply,  may  be  amend 
eipiratkn  of  2S  days  from  tho  filin 
SHORT  CAUSE 

In  Chancery  Division,  notices  as  to,  937 
Statement  of  claim  should  not  be  rcquin 
BIITINGS 

Courts  may  hold  ut  any  time  and  at  any 

For  trial  by  jury  in  X.ondon  and  in  a! 

tinuously,  subject  to  vncationB,  01,  1 

In  Banco,  busiDess  of,  to  bo  taken  by  Di 


INDEX.  1141 

SITTINGS 

In  vacation  and  of  Vacation  Judges,  88,  774 
]May  be  regulated  by  additional  rules,  304 
Of  official  referees,  elsewhere  than  in  London,  1067 
Of  official  referees,  place  where  held,  notice  as  to,  1061 
To  be  four  in  each  year,  769 
SLANDEE 

Defendant  may  plead  "  not  guilty  "  and  a  plea  in  justification,  498 
SOLICITOR 

Name  of  firm  and  place  of  business  of,  to  be  indorsed  on  writ 

and  on  every  pleading,  379-382,  496 
Not  entering  an  appearance  in  pursuance  of  his  undertaking,  to 

be  liable  to  attachment,  428 
Not   giving  notice  to   his  client  of  having  been  served  with  an 

order  for  inspection  or  discovery,  to  be  liable  to  attachment, 

589 
To  declare  whether  writ  issued  or  not  issued  with  his  authority, 

399 
SOLICITORS 

Examination  Act,  1072 

For  both  parties,  regulations  as  to  costs,  908 

Of  the  Supreme  Court,  all  persons  who  would  have  been  entitled 

to  be  admitted  attorneys,  solicitors,  or  proctors  to  bo  admitted 

as,  by  the  Master  of  the  Rolls,  201-204 
Regulations  as  to,  295-302,  942-964 
To  bo  entitled  to  the   Kimo  privileges,   and  be  subject  to  the 

same  obligations,  as  formerlv,  201-204 
SPECIAL  ALLOWANCES,  907-922  * 
SPECIAL  CASE,  798-800 

Form  of  request  to  set  down,  598,  809 

May  be  entered  ibr  argument  by  either  party,  698 

Questions  of  law  may  be  raised  by,  596 

Questions  of  law  miay  be  stated  in  the  form  of  a,  694 

To  bo  divided  into  paragraphs  numbered  consecutively,  and  refer 

to  facts  and  docimients  concisely,  594 
To  be  printed  by  the  plaintiff,  and  signed  by  the  parties  or  their 

solicitors,  and  filed,  597 
Where  married  woman,  infant,  or  person  of  unsoimd  mind,  a  party, 

not  to  be  set  down  without  leave,  598 
SPECIAL  INDORSEMENTS,  798—800 

Allowances  as  to,  907 
SPECIFIC  PERFORMANCE 

Of  contracts  assigned  to  the  Chancery  Division,  102 
STAMPS 

Comi|[iissioners  of  Inland  Revenue  to  keep  separate  accounts  of 

money  received  for,  331 
Fees  of  Court  to  be  taken  by,  336 
Impressed  or  adhesive,  Order  as  to,  974 

May  be  impressed  or  adhesive,  as  the  Treasury  may  direct,  329 
Money  received  for,  to  be  carried  to  the  Consolidated  Fund,  329 
Order  as  to  taking  of  Fees  in,  except  as  to  District  Registries, 

937-941 
Penalty  for  forgerj'  of,  330 
Schedule  showing  on   what  documents  to  be  placed,  when  used, 

977 
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STAMPS 

The  Treasury  may,  with  the  concurrence  of  the  Lord  Ghancelloi 
make  rules  regfulating  the  use  and  cancellation  oi,  329-330 

STANNARIES 

Jurisdiction  of  Lord  Warden  of,  vested  in  tiie  Appeal  Court,  25 
STATEMENT  OF 

Claim  being  dispensed  with,  pliiinti£f   xoav  give  printed  notic 

that  his  claim  is  the  same  as  in  special  inaorsement  on  thewxi^ 

520 
Claim,  further  time  to  deliver,  520 

Claim  made  or  reUef  required  to  be  indorsed  on  writ,  361,  518 
Claim  may  be  altered  at  any  stage,  586 
Claim   may  be  amended  by  introducing  matter  which   migh 

formerly  have  been  alleged  by  way  of  new  assignment,  501 
Claim  may  bo  amended  once  before  time  limited  for  reply  an( 

before  replying,  543 
Claim,  may  be  deHvored  at  any  time  after  writ  issotd  and  before 

service,  518 
Claim,  may  bo  ordered  to  bo  amended  where  actions  are  incon< 

voniently  joined,  480 
Claim  need  not  bo  delivered,  where  defendant  fails  to  appear  an( 

the  claim  is  for  pecuniary  damages,  437 
Claim  need  not  be  delivered,  where  defendant  fails  to  appear  to  i 

writ  not  specially  indorsed  and  the  claim  is  for  a  liquidatec 

sum,  435 
Claim  not  delivered  in  time,  defendant  may  apply  to  Court  U. 

dismiss  the  action,  556 
Claim  not  to  bo  delivered  more  than  six  weeks  after  apx>oanmce. 

518 
Claim  to  be  amended  unless  otherwise  ordered,  when  party{addec 

as  defendant,  468 
Claim  to  be  delivered  within  six  weeks  of  defendant's  appearance, 

if  defendant  shall  not  state  that  he  docs  not  require  it,  518 
Claim  to  distinguish  separate  claims,  498 
Claim  to  state  speciaUy  the  relief  claimed  and  show  if  it  be^foi 

discovery  only,  497  ^ 

Claim,  where  no  aefence  is  delivered,  may  be  amendeil  at  any  tim< 

before  the  expiration  of  four  weeks  from  appearance,  543 
Complaint,  shewing  relief  or  remedy  plaintiff  claims,  483 
Complaint,  to  bo  tiled  by  the  plamtiff  (imless  defendant,  at  th< 

time  of  his  appearance  states  that  he  does  not  require  it)  anc 

delivered  to  the  defendant,  483 
Counter-claim,  to  be  delivered  to  the  plaintiff,  483 
Defence,  counter-claim  or  set-off,  must  state  specifically  the  reliea 

(if  any)  claimed,  497-499 
Defence,  may  be  altered  at  any  stage,  536 
Defence,  may  plead  matters  arisen  after  action  brought  with  o] 

without  other  grounds,  515 
Defence,  to  be  delivered  to  the  plaintiff,  483 
Particulars,  435 

Reply,  may  be  altered  at  any  stage,  536 
Beply,  to  be  delivered  to  the  defendant,  483 
Set-off  to  be  delivered  to  the  plaintiff,  483 
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STATUTE  OF 

Frauds,  denial  of  an  alleged  contract  to  ho  construed  only  as  a 
denial  of  making  it  in  fact,  not  of  its  sufficiency  with  ref onmoe, 
to  the,  510 
Limitations,  no  Imr  when?  express  trust,  67, 62 
Limitations,  renewal  of  "writ  to  prevent  the  operation  of  the,  400 
STAY  OF 

Execution,  hy  order,  675 
Execution,  no,  hy  appealing,  762 

Execution,  on  grounds  arisen  too  late  to  ho  pleaded,  679         • 
Proceedings  at  Common  Law,  in  order  to  refer  for  taxation,  55 
Proceedings,  in  an  action  in  detinue  for  honds,  hy  executor,  suit 
lor  administration  ha\'ing  heen  commenced  hy  defendant  in 
Chancery  Division,  54 
Proceedings,  in  an  action  of  trover  against  executors*,  56 
ProceedingH,  interpleader,  60 

Proceedings  may  he  applit^d  for  hy  anv  i)erson  entitled  to  enforce 
an  order  sought  to  he  infringed,  and  may  he   directed  hy 
Supremo  Court,  41,  49 
Prowedings  not  to  he  caused  hy  appeal  from  a  District  Ilegistror 

(unless  so  ordered)  or  from  a  Master,  606,  723 
Proceeding's,  on  solicitor's  hiU,  except  as  to  taxation  and  paymont 

of  cx}8ts,  54 
Proceedings,  order  to  show  cause  a,  651 
Proceedings,  tenants  suhsidiary  to  an  action  of  ojei'tment,  64 
l*roceeding8,  to  enahle  defendant  to  found  counter-claim,  56 
Proceedings,  when  plaintiflTs  solicitor  fails  to  declare  names  and 

residences  of  memhers  of  plaintiflTs  firm,  399 
Proceedings,  when  solicitor  declares  writ  not  issued  with  his 

authority,  399 
Proceedings,  where  company  gone  into  voluntary'  liquidation,  64 
STRIKING  OUT 

Plaintiff  or  defendant,  463-467 
SUBSTITUTED  SERVICE 
At  a  cluh,  404 

On  amhassador  of  foreign  State,  405 
On  managing  clerk,  defendant  abroad,  404 
Order  to  limit  time  for  appearance,  421 
Supported  hy  affidavit,  414 
Under  Bills  Act,  404 
Where  defendant  has  absconded,  405 
Where  defendant  has  a  known  place  of  residence,  406 
SUIT 

Interi)retation  of,  224 
SUITS 

Hitherto  commenced  in  the  Court  of  Chancery  hy  hill  or  informa- 
tion, in  the  Court  of  Prohate  hy  citation  or  otherwise,  in  the 
High  Court  of  Admiralty  hy  a  cause  in  rem  or  in  pertonam, 
to  he  commenced  hy  an  "  action,"  363 
SUMMONS 

Application  at  chambers  to  he  made  hy,  720 

Application  for  an  account  to  he  made  hy,  448 

Application  to  enter  final  judgment,  specially  indorsed ,  to  he  hy ,  4  4  6 

Evidence  on,  may  be  given  by  affidavit,  639 
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SUNDAY 

Not  to  be  reckoned  in  computation  of  time,  7 
SUPERIOR  COURTS 

Of  Great  Britain  and  Ireland,  definition  of,  1030 
SUPPLEMENTAL  CASES 

To  Honso  of  Lords,  1013 
SUPREME  COURT 

Constitution  of,  3 

Existing  staff  of  officers  transferred  to,  180-183 
*  Power  of,  to  make,  alter  and  annul  Rules  of  Court,  after  com- 
mencement of  Acts,  304 

Such  officers  as  may  be  necessary  to  be  attached  to,  1G6 

To  consist  of  two  Divisions,  the  High  Court  of  Justice  and  Court 
of  Appeal,  6-7 

To  exercise  jurisdiction  over  solicitors,  210 
TAXATION 

Review  of,  916 
TECHNICAL  IMPEDIMENTS,  73-74 
TENURE 

Of  office  of  existing  officers,  not  to  be  altered  bv  rules  of  Court,  191 
TERM 

May  still  be  referred  to  as  a  measure  of  time,  85-86 

Merger,  assignment  of,  irredeemable,  64 
TERMS 

AboliHhod  ^r/oa^  ndministrution  of  justice,  85-86 

Interpretation  of,  224-220,  776-777 
THIRD  PARTY 

Counter-claim  cannot  be  set  up  against,  472-473 

Indemnity  against  person  efftHjting  discharge  of  carj^o,  470 

Indemnity  against  principals  as  pLiintiffs  in  an  action  for  account 
against  their  agent,  to  be  bound  as  third  parties  in  an 
action  for  breach  of  contract  by  the  sum  in  which  their 
agent  was  found  liable  in  latter  action,  471 

Indemnity  against  trustee  for  refusing  to  concur  in  conveyance,  4  70 

Indemnity  against  vendor,  claiming  deposit  money  as  forfeited,  470 

Indemnity  ftrom  a  building  contractor,  471 

Indemnity  from  an  insurance  broker,  469 

Indemnity  from  a  railway  company,  471 

Indemnity  from  drawer  of  bill  of  exchange,  471 

Indemnity  from  iron  founders  for  badly  wrought  materials,  471 

Indemnity  from  principals,  470 

Sor\'ice  of  notice  on,  473 

Whole  question    need  not  be  identical  with,  and  plaintiff  and 
defendant,  470 
TIME 

Application  to  extend,  costs  of,  913 

A^ypointed  by  the  rules  of  Court  may  be  enLirgcd  or  abridged,  736 

Computation  of,  for  sittings  and  vacations,  736 

Expiring:  on  ;i  Sunday  or  other  day  on  which  offices  closed,  to  hold 
pood  for  next  day,  734 

For  lodging  appeals,  at  House  of  Lords,  expirj'  of,  during 
recess,  1043 

For  presenting  appeals  to  the  House  of  Lords,  limited,  1038 

In  which  to  lodge  printed  cases  at  the  House  of  Lcrds,  1036,  1041 
TITLE 

Of  Judges  not  to  be  affecte<l,  15 
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TRAIN-BEARER 

Personal  officers  of  Judges  to  perform  daties  of,  189 
TRANSFER 

Of  action,  703-708 

Of  action  (cases  in  point),  110-111 

Of  action  by  Lord  Chancellor,  notice  as  to,  957 

Of  action,  Chancery  Division,  Order  under  the  Companies  Acts, 

1862  and  1869,  or  for  administration  of  assets,  706 
Of  Action,  Chancery  or  Probate  Division,  action  must  bo  assigned 

to  one  of  the  Judges  of  such  Division,  707 
Of  action  from  District  Registry  to  High  Court,  any  party  may 

apply  for,  and  application  may  be  granted  or  refused,  164 
Of  action  from  one  Division  or  Judge  to  another,  not  to  be  by 

Master  or  Registrar  in  chambers,  721 
Of  action  may  be  made  by  the  Court  with  or  without  application, 

108-111 
Of  action  may  take  place  at  any  stage,  705 
Of  causes,  Chancery  Division,  from  one  Judge  to  another,  for  trial 

only,  705 
Of  causes  or  matters  wrongly  assipmed  to  any  Division,  108,  285 
Of  causes  to  Mr.  Justice  Frj',  1071 
Of  Government  securities  to  and  from  Paymaster-General,  262, 

340-341 
Of  Judge  of  High  Court  to  Court  of  Appeal,  1015 
Of  officers  to  Supremo  Court,  180-186 

Of  stock  and  cash  to  Commissioners  for  National  Debt,  336 
To  be  made  by  leave  of  the  President  of  the  Division  from  or  to 

which  action  transferred,  703 
TRANSFEROR 

Joinder  of,  as  pLiintiff,  466 

To  determine  salaries  of  officers  appointed  under  the  Act,  199 
TREASURY 

Interpretation  of,  155 

To  ascertain  stock  and  cash  standing  to  credit  of  Prothonotaries* 

Fee  Fund,  334 
To  settle  particulars  of  annual  account  of  fees  and  expenditure,  and 

to  direct  account  of  stamps,  327,  337 
TRESPASS 

To  land,  forms  of  statement  of  claim,  defence,  and  reply  in  action 

for,  864 
TRIAL 

Action  entered  for,  by  both  parties,  to  be  tried  in  the  order  of  the 

plaintiflTs  entrj',  439 
Before  Judge  and  Jury,  Chancery  Division,  notice  as  to,  1069 
Before  Referee,  form  of  judgment  after,  869 
Before  Referee,  to  be  conducted  as  Judge  may  direct,  subject  to 

rules  of  Court,  152 
Defendant  not  being  present  at,  plaintiff  may  prove  his  case  so  far 

as  proof  lies  on  him,  623 
Entering  action  for,  elsewhere  than  in  London  or  Middlesex,  621 
May  be  postponed  or  adjourned,  473,  622 
Mode  of,  may  be  altered  on  application,  616 
Mode  of,  to  be  specified  in  notice,  612 
Of  questions  of  fact,  616,  636 

Plaintiff  not  being  present  at,  defendant  may  prove  his  counter- 
claim, if  any,  or,  if  none,  dismiss  the  action,  621 
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TEIAL 

Pleadings,  party  entering  action  for,  to  deUver  two  copies  of,  U 

officer,  623 
To  take  place  in  county  or  place  named  in  statement  of  claim,  mi 
less  otherwise  ordered,  611 
TRIALS 

Separate,  of  sereral  causes  of  action  united  in  one  statement  o 
claim,  may  be  directed,  476 
TRINITY  SITTINGS 

Commencement  and  end  of^  770 
TRUSTEES 

Denial  of  right  to  claim  as,  to  be  stated  specifically,  499 
Relief  of,  69 

Whether  plaintiffs  or  defendants,  may  represent  the  estate  withou 
beneficiaries  being  joined,  466 
TRUSTS 

Execution    of,  whether  charitable   or   private,  assigned*  to  th 
Chancery  Division,  102 
UNSOUND  MIND 

Persons  of,  action  by  or  against,  481 

Person  of,  allegations  of  fact  in  a  pleading,  not  being  a  petitioi 

or  summons,  cannot  be  taken  as  admitted  against  a,  603 
Person  of,  appearance  for,  432 

Person  of,  may  defend  by  guardian  ad  litem,  or    sue  by  nez 
friend,  481 
USHER 

Personal  officers  of  Judges  to  perform  the  duties  of,  189 
VACANCY 

In  offices  comprised  in  s.  77  of  Principal  Act,  suspension  until  Ifl 

January,  1879,  347 
In  the  office  of  any  officer  coming  under  section  77  occurring 
the    IjOtH    CTiancellor  may,  with    the  concurrence  of   th 
Treasury',  abolish  the  office  or  reduce  the  salary,  182 
In   the  office    of   Judge    not  to  impair  due  constitution  of  th' 
Court,  12 
VACANCIES 

Occasioned  in  High  Court  of  Justice  by  removal  of  Judges  t 
Court  of  Appeal,  1024 
VACANT 

Possession,  410 
VACATION 

Judges  may  dispose  of  all  matters  of  an  urgent  nature,  773-774 
Judges,  order  of,  not  to  be  reversed  or  varied,  except  by  Divisioni 
Court  or  the  Appeal  Court,  774 
VACATIONS 

Provisions  to  be  made  for  hearing  in,  all  applications  requiring  i 

be  promptly  heard,  88 
To  be  fixed  as  formerly  until  altered,  87 
To  be  four  in  every  year,  770 
VENDOR 

As  third  party,  470 
VENUE 

Local,  abolished,  611 

May  be»egulatcd  by  Order  in  Council,  317,  319 
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VERDICT 

To  be  entored  as  Judge  at  trial  may  direct,  62S 
When  one  party  not  present  at  trial,  may  be  set  aside,  624 
VERIFIED  NOTES 

May  be  referred  to  by  the  Court  of  Appeal,  767 
VICE— 

Admiralty  Court,  1028 

Chancellors  to  be  amongst  the  first  Judges  of  the  High  Court,  7 
VISITORS 

Of  lunatics,  compensation  to  secretary  of,  343 
Of  lunatics,  office  of  secretary  of,  abolished,  342 
WARRANT 

In  Admiralty  action  in  rem.y  form  of,  785 
In  Admiralty  action  in  rem.,  must  bo  preceded  by  affidavit,  396 
In  Admiralty  action  in  rem.,  service  of,  411      »   .^^'-W*  -^^f'^" 
In  Admiralty  action  in  rem.,  to  be  filed  within  six  days  after  issue, 
411 
WASTE 

Equitable,  distinction  between,  and  legal  waste  abolished,  63 
Tenant  for  life  without  impeachment  of  waste  not  to  bo  ezititled  to 
^^^  commit  waste,  67,  63 

WHITSUN  VACATION 

Commencement  and  ending  of,  770 
WITHDRAWAL 

Of  cause,  by  consent,  when  entered  for  trial,  631 
WITNESS 

Attendance  of,  may,  for  sufficient  reasons,  be  dispensed  with,  639 
Capable  of  being  produced,  and  the  opposite  part^  so  desiring,  no 
order  to  be  made  to  take  evidence  by  affidavit,  by  intorroga- 
tones,  or  otherwise,  639 
May  be  examined  before  a  Commissioner  or  Examiner,  639 
May  be  examined  by  order  at  any  place,  and  his  depositions  filed 

and  given  in  evidence,  640 

WRIT 

Concurrent,  may  be  issued  within  six  months  after  original  writ, 

397 
Concurrent,  may  be  renewed  by  leave  from  time  to  time,  400 
Concurrent,  to  bear  teste  the  same  day  as  original,  397 
Concurrent,  to  be  in  force  during  same  period  as  original  writ, 

397 
Concurrent,  to  be  marked  with  a  seal,  bearing  the  date  of  issue 

and  the  word  **  concurrent,'*  397 

WRIT  OF 

Attachment,  form  of,  881 

Attachment  for  non-payment  of  money  into  Court,  667 

Attachment  not  to  bo  issued  without  leave,  683 

Attachment  to  enforce  judgment   for  the  recovery  of  property 

not  money  or  land,  668 
Attachment  to  have  the  same  effect  as  a  writ  of  attachment 

issued  out  of  the  Court  of  Chancery,  683 
Delivery,  form  of,  880 
Delivery  of  property  other  than  land  or  money,  may  be  issaod 

and  enforced  as  heretofore  at  Common  Law,  668, 696 
Distringas  nuper  vicecomitem   may  be   issued  ^md   executed  as 

heretofore,  682 
Distringas  on  stock  transferable  at  the  Bank,  692 


U46  iinwx. 

WBTT  OF 

.£1^1',  form  of,  ST5 

SUffil  for  tnonoj'  paTahlo  under  jndgm< 

tmd  effect  bb  bcrotofore,  SSI 
Execution  in  action  in  Diitnct  Regirtry  I 

Rcgietiy,  unlrBs  Court  direct  otherwl 
Elocution,  interpretation  of,  flCB 
Execution  not  to  ^x   iesuod  without  pr 

judgment,  671 
Eiccutian,  production  of,  or  of  noticn  of 

seal  of  the  Court,  to  bo  evidcDce  of  n 
Execution,  lenowat  of,  G7G 
Execution,  BupjwSBive,  G80 
Execntion  to  bear  dnte  of  day  of  issue,  S7 
Execution  to  Lo  indorsed  vith  name  tm 

agent  {if  BOy),  673 
Execution  to  bo  indoncil  with  itatcmt 

and  iateieit  nt  £i  per  cent.,  674 
Elocution,  to  be  in  force  one  year  only,  il 
Execution,  to  be  signed  by  or  on  behalf  d 
Fi.  fa,  de  tionit  ledtiiaitieit,  forms  of,  S78 
Fi.  /a.  dt  bonii  eccliiiatlicii  maybe  IBSV 

tolCTe,  GS2 
/".■./«.,  form  of,  873 

Fi.  fa.  to  have  the  namu  force  nnd  effect  i 
Injunction,  not  in  Hie  oaturo  of  o  prohibi 
Inquiry,  before  Sheriff,  to  aBn>9»  doma^^ca, 
In<iuir>-,  to  iMun  on  interlocutor)- jud^ei 
PoaacHBion,  fomi  of,  880 
Possession  for  the   recovery  or  delivery 

696—698 
PoasGBBion  mny  he  sued  out.  on  filing  an 

of  judgment,  and  thnt  Iho  mrae  has  s 
Htqntttran  faevtt  dt  lonii  teeltiuiiliei$,  f 
Sfqiicslrari  facial  itt  ioMi'j  recteaiatHcii  mu 

as  heretofore.  683 
Sequestration  for  diiioliedience  to  nn  ordei 

further  order,  BBS 
Sequestration,  form  of.  881 
Soquestmlion  for  non-puj-ment  of  money 
BequeHtmtion  to  enforce  judgment  for  "t 

not  money  or  land,  GG8 
Soquestration  to  havo  Ihi'  aomo  i<fllit  a 

in  Chancery  herotoforu  has  had,  693 
VtndiliBni  ri/ionai  may  be  issued  unJ  I'let 
WBIT  OF  SUMMONS 

Action  to  he  commenced  by.  360 
Admiralty  action  in  rem.,  3G5 
Admiralty  action  in  rtm.,  form  of,  783 
Amendment  of,  6S9 

And  contunent  «Tit,  may  lio  issiiod  toget 
Copy  of,  to  be  fllod  by  tho  projicr  officer,  J 
District  llcgislry,  issue  of,  out  of,  888 
District  litgistrj-,  to  be  distinguished  by  ■ 

and  name  of  iieywtry,  303 
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WRIT  OF  SUMMONS 

District  Registry,  where  defendant  neither  resides  nor  canies  on 
business  within  the  District,  to  state  defendant  may  appear  in 
Registry  or  in  London,  383 
District  Registry,  where  defendant  resides  and  carries  on  business 
within  the  District,  to  state  defendant  must  appear  in 
Registry,  384 
Except  in  Probate  actions,  may  bo  issued  out  of  District  Registry 

by  District  Registrar  wherever  plaintiff  resident,  165,  383 
Form  of,  778 

In  Probate  action,  to  be  preceded  by  affidavit,  393 
Issue  of,  deemed  to  take  place,  when  sealed,  387 
May  be  renewed,  by  leave  for  six  months,  400 
Name  of  plaintiff  and  his  solicitor  to  be  indorsed  on,  379 
Not  issued  with  solicitor's  authority,  399 
Not  specially  indorsed,  where  defendant  has  not  appeared,  435 
Other  than  forms  prescribed,  costs  of,  362 
Out  of  jurisdiction,  application  to  be  founded  on  affidavit,  363 
Out  of  jurisdiction,  form  of,  780 
Out  of  jurisdiction,  Icavo  to  issue,  out  of  District  Registry,  where 

notice  is  g^ven  in  lieu  of  sendee,  364 
Out  of  jurisdiction  not  to  issue  without  leave,  363 
Out  of  jurisdiction,  plea  to  jurisdiction,  plea  to  issuing  of  writ,  365 
Plaintiff  to  leave  copy  with  proper  officer  on  sealing,  387 
Production  of  renewed,  marked  with  seal,  to  be  evidence  of  renewal 

and  of  commencement  of  action,  402 
Renewal  of,  not  without  leave,  400 
Renewed,  form  of  memorandum  of,  785 
Service  of,  to  be  indorsed  on,  within  three  days,  413 
Sued  out  by  partners,  399 

To  be  amended  and  served  on  a  party  added  as  defendant,  467 
To  bear  date  on  day  of  issue,  371 
To  be  disting^shed  by  year,  letter  and  number,  388 
Tc  je  entered  in  cause-book,  888 
To  oe  indorsed  with  claim  or  remedy,  361 
To  be  in  force  twelve  months,  400 
To  be  prepared  by  the  plaintiff,  386 
To  be  signed  by  or  on  behalf  of  solicitor,  387 
To  be  written  or  printed,  or  partly  written  and  partly  printed,  on 

paper,  386 
To  specify  Division  of  High  Court,  to  which  action  assigned,  361 

WRITS 

To  be  tested  in  name  of  Lord  Chancellor,  or,  if  that  office  vacant, 
in  name  of  Lord  Chief  Justice  of  England,  371 


THB   EN'D. 


nnrrxs  bx  WATnM>w  avd  iovi  Lxmnv,  LOirsojr  wau,  Lontov. 


WATEELOW  AND  SONS,  LIMITED, 
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CLIFTON  STREET,  d  HILL  STREET,  FINSBURY, 

49,  PARLIAMENT  STREET,  WESTMINSTER,  S.W.,  LONDON. 


JUDICATURE    PAPER. 

REQUISITE  UNDER  THE  ACTS. 

Watkrlow  &  Sons,  Limited,  having  manu&ctiired  this 
paper  specially  to  meet  the  requirements  of  the  Rules  of  Court, 
with  proper  margin,  <fec.,  are  prepared  to  supply  it  in  two 
qualities.  No.  1,  suitable  for  Written  Documents,  and  No.  2 
for  those  which  are  required  to  be  Printed,  or  partly  Written 
and  partly  Printed.  As  both  these  papers  are  of  the  weight 
and  size  required,  and  match  well  together,  although  differing 
considerably  in  price,  Messrs.Waterlow&  Sons,  Limited,  strongly 
recommend  their  customers  to  supply  themselves  with  both 
qualities. 


JUDICATURE    FORMS. 

The  Forms  of  Pixweedings  and  Pleading  requisite  under  the 
Acts  of  1873  and  1875,  in  accordance  with  the  latest  Rules  of 
Court,  Printed  upon  the  Special  Judicature  Paper,  are  now  in 
course  of  preparation,  and  will  be  ready  in  a  few  days ;  and 
settled  for  the  use  of  Solicitors,  by 

W.  T.  CHARLEY,  Esq.,  M.P.,  D.CX.  (Oxon)., 

Of  the  Inner  Temple,  JJarrister-at-Zatc. 


FORM    CASES. 

FOE  HOLDIKG  THE  ABOVE  FORMS,  12  A  20  DIVISIONS. 


1877. 

No.  7   NOW  READT. 


N"0"W    EEjfLDY, 

POST    FREE, 

Nos.  1,  2,  3,  and  4,  Bound  in  one  Volume, 
Cloth  Gilt,  6s.  6d., 

THE  NEW  PKACTICE  CASES 

IMPORTANT  DECISIONS 

UKIIEB  TUB    BDPBEUE   COCBT  Or 

JUDICATURE     ACTS, 

1873  and  1875, 

WITH  A  COPIOUS  INDEX. 

The  Reports  of  Chamber  Casea  are  Re-printed  by  per- 

missioQ  of  tbe  Incorporated  Gonnoll  of  Law  Reporting. 

VOL.  1  INCLUDES  ALL  CASES  REPORTED  BEFORE 
HILIARY  TERM,    ISTIi. 

WILLIAM  THOMAS  CHARLEY,  D.C.L.  (OXOS.),  M.P., 

OI  the  Inner  Temple,  Esq.,  Bttrristor-nt-Lsw,  l&te  EiJiibitioncr  of  the  ConncU 

of  LegBl  Educallon,  Aothor  of  Trciitiae»  oa  "  Tho  Real  Property 

Arts,  1H74,"  and  "  The  Land  Transfer  Act,  1875;" 

"Tbo  JadicntorB  kcti,  1873-5,"  &e. 


The  ubovo  Work  ia  publishcii  in  numbora  in  a  handy  and  inenpensiTO 
form.  It  trill  bo  continued  oa  long  rs  dccieions  affecting  the  old  practice 
may  nrido  of  Kufficient  importance  to  interest  the  profession,  and  will 
form  a  most  valimblo  end  readily  aeceesibla  collection  of  important 
precedents. 


Pm(  Free, 

PRICE  Is.  PER  NUMBER. 


THE    CHAMBER    CASES 


LONDON* 

T\'ATERLOW  AND  SONS  LIMITED,   60,  LONDON  WALL, 

26,  GREAT  WINCHESTER  STREET,  AND 

49,  PARLIAMENT  STREET. 


WATERLOW   &   SONS 

LIMITED, 

STATIONERS  AND  PRINTERS 

CONTE ACTORS  WITH 

HER  MAJESTY'S  STATIONERY  OFFICES, 

AND  THE 

PRINCIPAL  RAILWAY  COMPANIES  &  BANKERS  IN  ENGUND. 


ESTABLISHMENTS  &  MANUFACTORIES, 

LONDON. 

60  &  61,  LONDON  WALL— General  Stationery  and  Account  Book 
Parchment  and  Law  Forms. 

FINSBURY   STATIONERY   WORKS,  CLIFTON    STREET,    FINS 

BURY — Railway  and  Commercial  Printing,  Machine  Ruling,  Accooi 
Book  and  Envelope  Factory,  Lithography,  Law  Pablishing,  kc, 

24,  GREAT  WINCHESTER  STREET-Shipping  Department,  Gener 
Offices,  Writers  and  Engravers. 

25,  GREAT  WINCHESTER  STREET-Lotterpross,  Lithographic  ai 
Copperplate  Printing  Offices. 

HILL  STREET,  FINSBURY-Card-board  and  Railway  Ticket  Mani 
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Government. 
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